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PEEFAOE. 


I  have  endeavoured  in  this  book  to  present  a  view  of  the 
various  steps  towards  the  confederation  of  the  provinces 
of  Canada  taken  by  the  Imperial  Government,  as  well 
as  by  the  Legislatures  of  the  Dominion  and  Provinces 
themselves.  It  has  also  been  my  object  to  set  forth  as 
fully  as  possible  the  decisions  of  the  Judicial  Committee 
of  the  Privy  Council  bearing  on  the  confederation  policy 
and  constitution  generally  of  the  Dominion.  Under 
each  section  of  the  British  North  America  Act,  1867,  it 
will  be  found  that  notes  are  given  of  all  the  leading 
appeals  and  petitions  ;  and  following  the  section  which 
is  the  ruling  one  in  the  cases  reported,  the  judgment 
will  be  found  to  be  given  in  full. 

The  yearning  abroad  for  confederation  either  of  the 
whole  British  Empire,  or  of  parts  of  it — i.e.,  confedera- 
tion of  Australasia :  or  of  South  Africa  :  or  of  groups  of 
Islands — appears  to  grow  in  intensity  daily.  The  pro- 
vinces of  Canada  have  led  the  way,  and  the  Act 
creating  their  confederation  has  been  interpreted  by 
numerous  decisions  of  the  highest  Court  of  Appeal  for 
the  Colonial  Empire — the  Judicial  Committee  of  Her 
Majesty's  Privy  Council — until  now,  after  nearly 
30  years'  examination  of  the  British  North  America 
Act,  the  respective  powers  of  the  Dominion  as  the 
Supreme  Authority  on  the  one  hand,  and  of  the  Pro- 
vinces, Supreme  in  their  local  districts  on  the  other, 
have  been  clearly  expounded  and  settled  in  many  direc- 
tions. The  leading  appeal  which  has  gone  so  far  to- 
wards the  settlement  of  the  vexed  liquor  question,  and 
prohibitory  legislation  generally,  decided  in  the  Privy 
Council  in  the  summer  of  this  year,  has,  at  last,  drawn 
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a  dividing  line  between  the  respective  powers  of  the 
Dominion  and  the  Provincial  Legislatures.  The  divid- 
ing line  fixed  may  not  be  considered  appropriate  to 
other  confederations ;  but  at  least  a  substantial  view  of 
what  has  been  decided  as  to  the  confederation  of  British 
North  America  is  now  obtainable  in  a  convenient  form. 

The  Manitoba  School  cases  following  Section  93  of 
the  British  North  America  Act,  1867,  and  the  Manitoba 
Act  of  1870;  and  another  decision  of  the  Judicial 
Committee —The  New  Brunswick  School  question, 
"  Maher  v.  Town  of  Portland " — which  has  not  been 
hitherto  reported,  are  dealt  with  in  this  volume. 

The  Copyright  Acts  have  been  grouped  together ;  and 
the  American  Copyright  Act  as  amended  in  accordance 
with  the  Berne  Convention  is  included. 

Confederation  must  be  affected  more  or  less  by 
Imperial  Acts  ;  these,  chiefly  as  they  concern  Canada, 
but  also  because  they  affect  the  British- Colonial  World 
at  large,  are  given  in  Appendix  A.  Some  repealed  Acts 
are  also  referred  to  as  evidence  of  what  the  previous  law 
was ;  and  because  they  are  out  of  print  and  difficult  to 
obtain.  Each  Act  contains  a  head-note  stating  in  what 
way  the  Act  has  been  repealed  or  amended  by  subse- 
quent legislation.  There  is  a  summary  of  the  Merchant 
Shipping  Act,  1894,  except  where  the  sections  expressly 
deal  with  the  Colonies  :  These  are  printed  verbatim ; 
and  distinguished  by  side-notes.  To  each  section  there 
is  added  a  reference  to  the  same  section  in  the  previous 
Shipping  Act  or  Acts.  By  means  of  this  arrangement, 
as  well  as  by  the  index,  under  the  words  "  Statutes 
cited,"  any  section  of  the  old  repealed  Acts  which  has 
been  incorporated  into  the  Act  of  1894  can  be  at  once 
found.  The  value  of  this  will  be  recognised  when  it  is 
remembered  that  the  Act  of  1894  is  a  consolidating 
Act ;  its  sections  being  bodily  transferred  from  the  old 
Acts.     Cases  have  decided  what  a  particular  section  in  a 


PREFACE.  Vll 

previous  Act  meant ;  and  finding  the  section  in  the  Act 
of  1894,  the  case  applies. 

Confederation  cannot  be  said  to  be  complete  without 
the  knowledge  of  the  Right  of  Appeal  to  Her  Majesty's 
Privy  Council,  therefore  there  will  be  found  to  be  set 
forth,  in  Appendix  B,  the  "Judicial  Committee  Acts," 
with  notes  of  the  right  of  appeal  from  every  colony,  and 
place  where  the  "  Foreign  Jurisdiction  Act,  1890,"  is  in 
operation.  The  notes  are  arranged  alphabetically,  and 
the  full  text  of  the  last-named  Act  is  given. 

Notes  of  cases  under  Section  101  of  the  British  North 
America  Act  are  given,  shewing  (1)  In  what  class  of 
case  Special  Leave  to  Appeal  has  been  recommended  by 
the  Judicial  Committee:  (2)  Where  Special  Leave  to 
Appeal  has  been  refused  :  and  (3)  If  Leave  is  granted, 
what  conditions  may  be  imposed  by  the  Committee. 

The  first  part  of  the  book  was  printed  before  the 
arguments  in  the  Liquor  Prohibition  case,  1895-6,  were 
heard;  but  on  further  consideration  the  publication  was 
delayed,  in  order  that  the  judgment  might  be  included. 

The  case,  with  the  arguments  summarized  from  the 
transcript  of  the  shorthand  writer's  notes,  will  be  found 
in  Appendix  C.  This  part  of  the  book  also  contains 
the  case  decided  in  July  1896,  dealing  with  the  Powers 
of  Colonial  Parliaments  to  arrest  and  imprison  for 
Contempt  of  Parliament. 

Lastly,  in  the  Index,  under  the  words  "Statutes  cited," 
will  be  found  every  Act  referred  to  in  this  volume. 

My  earnest  hope  is  that  the  work  will  be  found 
accurate  and  impressed  with  that  standard  of  practical 
utility  which  the  Publishers  intended,  and  which  I 
have  endeavoured  to  carry  out. 

GERALD  JOHN  WHEELER. 

13,  Old  Square, 

Lincoln's  Inn,  1896. 
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P.  81,  line  32  (a),  for  Ontario  read  Quebec. 
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General  with  advice  of  Privy  Council,  or  alone  „ 
,>     13.  Application  of  provisions  referring  to  Governor-General 

in  Council           -  9 
„    14.  Power  to  Her  Majesty  to  authorize  Governor-General 

to  appoint  deputies      -  ,, 
,,     15.  Command  of  armed  forces  to  continue  to  be  vested  in 

the  Queen  -         -  10 

„     1 6.  Seat  of  Government  of  Canada  11 

„     17.  Constitution  of  Parliament  of  Canada  -  „ 

,,     18.  Privileges,  &c,  of  Houses  -  „ 
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„    20.  Yearly  session  of  the  Parliament  of  Canada  -  „ 

„     21.  Number  of  Senators  -  „ 

«    22.  Representation  of  provinces  in  Senate  13 

„     23.  Qualifications  of  senator  „ 

,,    24.  Summons  of  senator  -       14 

„    25.  Summons  of  first  body  of  senators  „ 

,,    26.  Addition  of  senators  in  certain  cases  „ 
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„    28.  Maximum  number  of  senators  „ 

„    29.  Tenure  of  place  in  Senate  „ 

„    30.  Resignation  of  place  in  Senate  „ 

„    31.  Disqualification  of  senators  „ 

„     32.  Summons  on  vacancy  in  Senate  -  16 

„    33.  Questions  as  to  qualifications  and  vacancies  in  Senate  „ 

,     34.  Appointment  of  Speaker  of  Senate  „ 
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„    36.  Voting  in  Senate  „ 
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,,    38.  Summoning  of  House  of  Commons  17 
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„   40.  Electoral  districts  of  the  four  provinces  „ 
„    41.  Continuance  of  existing  election  laws  until  Parliament 

of  Canada  otherwise  provides  18 
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j,    43.  As  to  casual  vacancies  „ 

)>    44.  As  to  election  of  Speaker  of  House  of  Commons  23 

„    45.  As  to  filling  up  vaeancy  in  office  of  Speaker  „ 

„    46.  Speaker  to  preside  „ 
„    47.  Provision  in  case  of  absence  of  Speaker 
,,    48.  Quorum  of  House  of  Commons 

!>    49.  Voting  in  House  of  Commons  „ 

»    50.  Duration  of  House  of  Commons  „ 

j,     51.  Deeennial  readjustment  of  representation  „ 

„    52.  Increase  of  number  of  House  of  Commons  24 

»    53.  Appropriation  and  tax  Bills  25 

„    54.  Recommendation  of  money  votes                             -  „ 

„    55.  Royal  assent  to  Bills  -                   -  26 
„    56.  Disallowance  by  Order  in  Council  of  Act  assented  to  by 

Governor- General  5> 
,>  57.  Signification  of  Queen's  pleasure  on  Bill  reserved 
„  58.  Appointment  of  Lieutenant-Governors  of  provinces  27 
,;  59.  Tenure  of  office  of  Lieutenant-Governor  -  28 
,j  60.  Salaries  of  Lieutenant-Governors  -  30 
,»  61.  Oaths,  &c,  of  Lieutenant-Governor  J} 
„  62.  Application  of  provisions  referring  to  Lieutenant- 
Governor  -  -  }J 
,,    63.  Appointment  of  executive  officers    for    Ontario    and 

Quebec                                                                           -  }> 
„    64.  Executive    Government    of    Nova    Scotia    and    New 

Brunswick  31 
»    65.  Powers  to   be  exercised    by   Lieutenant-Governor  of 

Ontario  or  Quebec  with  advice  or  alone  32 
„    66.  Application    of    provisions    referring    to    Lieutenant- 
Governor  in  Council            -                   -  34 
»    67.  Administration  in  absence,  &c,  of  Lieutenant-Governor  35 
„    68.  Seats  of  provincial  governments  - 

,>    69.  Legislature  for  Ontario                 -                   -  J9 
»    70.  Electoral  districts 
„     71.  Legislature  for  Quebec 

„     72.  Constitution  of  legislative  council  36 

„    73.  Qualification  of  legislative  councillors  -  37 
>,    74.  Resignation,  disqualification,  &c. 
„    75.  Vacancies                   -         - 
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q,      f  Powers  of  Parliament  43 

I  Legislative  authority  of  Parliament  of  Canada  - 
(1.)  The  public  debt  and  property  -       52 

(2.)  The  regulation  of  trade  and  commerce 
(3.)  The  raising  of  money  by  any  mode  or  system  of 

taxation  -        -  66 

(4.)  The  borrowing  of  money  on  the  public  credit      -       69 
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(8.)  The  fixing  of  and  providing  for  the  salaries  and 
allowances  of  civil  and  other  officers  of  the 
Government  of  Canada  -         -  70 

(9.)  Beacons,  buoys,  lighthouses,  and  Sable  Island 
(10.)  Navigation  and  shipping   - 

(11.)  Quarantine,  and  the  establishment  and   mainte- 
nance of  marine  hospitals       -  71 
(12.)  Sea  coast  and  inland  fisheries 
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(17.)  Weights  and  measures  „ 
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(19.)  Interest  ...  .         .  ?J 

(20.)  Legal  tender 78 

(21.)  Bankruptcy  and  insolvency  -         „ 

(22.)  Patents  of  invention  and  discovery      "  -       88 

(23.)  Copyrights.  [Sec  Acts  all  set  out,  p.  846  etseq.]-        91 
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Sec.  91.  (24.)  Indians,  and  lands  reserved  for  the  Indians  -       94 

(25.)  N aturalization  and  aliens  100 

(26.)  Marriage  and  divorce  101 

(27.)  The  criminal  law,  except  the  constitution  of  courts 
of  criminal  jurisdiction,  but  iucluding  the  pro- 
cedure in  criminal  matters  102 
(28.)  The    establishment,    maintenance,  and    manage- 
ment of  penitentiaries                                               108 
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tenant-Governor                               -                         111 
(2.)  Direct  taxation  within  the  province  in  order  to 
the  raising  of   a   revenue  for   provincial   pur- 
poses                                -                                              113 
(3.)  The  borrowing  of  money  on  the  sole  credit  of  the 

province        -  123 

(4.)  The  establishment  and  tenure  of  provincial 
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provincial  officers  -  123 

(5.)  The  management  and  sale  of  the  public  lands 
belonging  to  the  province,  and  of  the  timber 
and  wood  thereon  -  123 

(6.)  The  establishment,  maintenance,  and  management 
of  public  and  reformatory  prisons  in  and  for  the 
province  -  ....    123 

(7.)  The  establishment,  maintenance,  and  management 
of  hospitals,  asylums,  charities,  and  eleemosy- 
nary institutions  in  and  for  the  province  other 
than  marine  hospitals  -  124 

(8.)  Municipal  institutions  in  the  province  124 

(9.)  Shop,  saloon,  tavern,  auctioneer,  and  other 
licences  in  order  to  the  raising  of  a  revenue  for 
provincial,  local,  or  municipal  purposes  -     126 

(10.)  Local  works  and  undertakings  other  than  such  as 
are  of  the  following  classes : — 

(a.)  Lines  of  steam  or  other  ships,  railways, 
canals,  telegraphs,  and  other  works 
and  undertakings  connecting  the  pro- 
vince with  any  other  or  others  of  the 
province,  or  extending  beyond  the 
limits  of  the     ovince        -  224 
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vince and  any  British  or  foreign 
country  -  -         -  225 
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(11.)  The  incorporating  of  companies  with  provincial 

objects  234 
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cedure in  civil  matters  in  those  courts  308 
(15.)  The  imposition  of  punishment  by  fine,  penalty,  or 
imprisonment,  for  enforcing  any  law  of  the 
province  made  in  relation  to  any  matter  coming 
within  any  of  the  classes  of  subjects  enumerated 
in  this  section  -  -  -  324 
(16.)  Generally,  all  matters  of  a  merely  local  or  private 

nature  in  the  province    -  -  328 

,,      93.  Legislation  respecting  education  332 

„      94.  Legislation  for  uniformity  of  laws  in  three  provinces  -     388 
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Ac.  -  389 
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the  Privy  Council]      -  394 
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Merchant  Shipping  Act,  1894  [summarized]  57  &  58  Vict.  c.  60.     927 

58  &  59  Vict.  c.  34.  - 1002 

58  &  59  Vict.  c.  44.  -                          - 1030 

59  Vict.,  Sess.  2.  c.  3.  1003 


CANADIAN    LAW. 


BRITISH  NORTH  AMERICA  ACT 
[IMPERIAL]. 

30°  VICTORIA,   c.  3. 

An  Act  for  the  Union  of  Canada,  Nova  Scotia,  and 
New  Brunswick,  and  the  Government  thereof ; 
and  for  purposes  connected  therewith. 

[29th  March  1867.] 

'  TTTHEREAS  the  provinces  of  Canada,  Nova  Scotia, 

'  ▼  »     and  New  Brunswick  have  expressed  their  desire 

'  to  be  federally  x  united  into  one  Dominion  under  the 

'  Crown  of  the  United  Kingdom  of  Great  Britain  and 

'  Ireland,  with  a  Constitution   similar   in  principle  to 

'  that  of  the  United  Kingdom  : 


1  The  provincial  legislatures 
do  not  occupy  the  subordinate 
position  of  independent  municipal 
institutions.  They  "  derive  no  au- 
thority from  the  Government  of 
Canada,  and  their  status  is  in  no 
way  analogous  to  that  of  a  municipal 
institution,  which  is  an  authority 
constituted  for  the  purpose  of  local 
administration." 

"  The  object  of  the  Act  of  1867 
was  neither  to  weld  the  provinces 
into  one,  nor  to  subordinate  pro- 
vincial governments  to  a  central 
authority,  but  to  create  a  federal 
government  in  which  they  should 
all  be  represented,  entrusted  with 
the  exclusive  administration  of 
affairs  in  which  they  had  a  common 
interest,  each  province  retaining  its 
independence  and  autonomy,"  with 
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the  prerogative  of  the  Queen  as  Federally 
extensive  in  each  province  (except  United. 
where  expressly  limited  by  local 
law  or  statute)  as  in  Great  Britain. 
These  "  objects  were  accomplished 
by  distributing  between  the  Do- 
minion and  the  provinces,  all 
powers,  executive  and  legislative, 
and  all  public  property  and  re- 
venues which  had  previously  be- 
longed to  the  provinces ;  so  that  the 
Dominion  Government  should  be 
vested  with  such  of  these  powers, 
property,  and  revenues  as  were 
necessary  for  the  due  performance 
of  its  constitutional  functions,  and 
that  the  remainder  should  be  re- 
tained by  the  provinces  for  the 
purpose  of  provincial  government." 
The  Queen's  prerogative  not  being 
touched.     See  Maritime   Bank   of 
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'And  whereas  such  a  Union  would  conduce  to  the 
'  welfare  of  the  provinces  and  promote  the  interests 
'  of  the  British  Empire  : 

'  And  whereas  on  the  establishment  of  the  Union 
'  by  authority  of  Parliament  it  is  expedient,  not  only 
'  that  the  constitution  of  the  legislative  authority  in  the 
'  Dominion  be  provided  for,  but  also  that  the  nature 
'  of  the  executive  government  therein  be  declared : 

'  And  whereas  it  is  expedient  that  provision  be  made 
'  for  the  eventual  admission  into  the  Union  of  other 
'  parts  of  British  North  America : ' 

Be  it  therefore  enacted  and  declared  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

I . — Preliminary. 
short  title.  i    rj^g   ^ct   may.   ke   cite(j  ag   Tlle  British  North 

America  Act,  1867. 

Application  of       2.    The    provisions   of    this  Act    referring  to    Her 

provisions  %  -1  ° 

referring  to  Majesty  the  Queen  extend  also  to  the  heirs  and  suc- 
cessors of  Her  Majesty,  kings  and  queens  of  the 
United  Kingdom  of  Great  Britain  and  Ireland. 

Canada    v.    New  Brunswick    Be-  Also  "  it  is  not  necessary  to  rest 

ceiver-General,    July     2,    [1892]  the    authority    of    the    Dominion 

A.  C.  437;  61  L.  J.  P.  C.  75;  67  Government '  to  incorporate  com- 
L.  T.  126  ;  8  T.  L.  B.  677  ;  report-  panies  on  this  specific  and  enume- 
ed  below  1 7  &  20  S.  C.  B.  657, 695.  rated  power  ['the  regulation  of  trade 

"The  declarations  of  the  Dominion  and  commerce'].     The  authority 

Parliament  are  not,  of  course,  con-  would  belong  to  it  by  its  general 

elusive  upon  the  construction  of  the  power  over  all  matters  not  coming 

B.  N.  A.  But  when  the  proper  within  the  classes  of  subjects  as- 
construction  of  the  language  used  signed  exclusively  to  the  legisla- 
in  that  Act  to  define  the  distribution  tures  of  the  provinces,  and  the  only 
of  legislative  powers  is  doubtful,  subject  on  this  head  assigned  to 
the  interpretation  put  upon  it  by  the  provincial  legislatures  being 
the  Dominion  Parliament  in  its  '  the  incorporation  of  companies 
actual  legislation  may  properly  be  with  provincial  objects,'  it  follows 
considered."  See  Citizens'  Insurance  that  the  incorporation  of  companies 
Co. v.  Parsons,  Nov.  26, 1881, 7App.  for  objects  other  than  provincial 
Cas.p.116;  51L.J.P.C.  11;  45L.T.  falls  within  the  general  powers  of 
721;  and  in  Ct.  below,  4S.C.B,215.  the  Parliament  of  Canada."     Ibid. 
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II. — Union. 

3.  It  shall  be  lawful  for  the  Queen,  by  and  with  £nf0anration  of 
the  advice  of   Her  Majesty's   most  Honourable  Privy 
Council,  to  declare  by  proclamation  that,  on  and  after 

a  day  therein  appointed,  not  being  more  than  six 
months  after  the  passing  of  this  Act,  the  provinces 
of  Canada,  Nova  Scotia,  and  New  Brunswick  shall 
form  and  be  one  Dominion  under  the  name  of  Canada  ; 
and  on  and  after  that  day  those  three  provinces  shall 
form  and  be  one  Dominion  under  that  name  accord- 
ingly. 

4.  The  subsequent  provisions  of  this  Act  shall,  unless  Construction 

x  x  of  subsequent 

it  is  otherwise  expressed  or  implied,  commence  and  have  provisions  of 
effect  on  and  after  the  Union,  that  is  to  say,  on  and  after 
the  day  appointed  for  the  Union  taking  effect  in  the 
Queen's  proclamation ;  and  in  the  same  provisions,  un- 
less it  is  otherwise  expressed  or  implied,  the  name 
Canada  shall  be  taken  to  mean  Canada  as  constituted 
under  this  Act. 

5.  Canada    shall    be    divided    into    four    provinces,  Pour  provinces. 
named   Ontario,  Quebec,  Nova  Scotia,  and  New  Bruns- 
wick} 

1  The  B.  N.  A.  Act,  1871,  34  The    first  Parliament    at   Ottawa 

Viet.  c.  28.,  provided  that  the  Do-  June  8,   1866.     Dominion  consti- 

minionmight  admit  or  establish  new  tuted    1867,   30   Vict.    c.    3.,    and 

provinces.     {See  Act,  post.)     And  made     effective     by    Proclamation 

the  B.  N.  A.  Act,  1886,  49  &  50  1st     July     1867.      Hudson     Bay 

Vict.  c.  35.,  enacted  that  represen-  territories  added   1870.     Supreme 

tation  in  the  Dominion  Parliament  Court  established  and  met  July  5, 

might  be  given  to  territories  out-  1876.      All     adjacent    territories, 

side  a  province.  except     Newfoundland,     annexed 

The  Dominion  now,  May  1895,  1880.      The    Dominion    also    in- 

consists  of   the  provinces  of    On-  eludes  all    the  Arctic   islands    ex- 

tario,  Quebec,  Nova  Scotia,  New  cept     Greenland,    and    Anticosti, 

Brunswick,     British.      Columbia,  Prince  Edward  Island  and  Cape 

Prince    Edward    Island,  North-  Breton  on  the  east,  and  Vancouver 

West    Territories,   Manitoba,  in-  and  Queen  Charlotte's  Island  on  the 

eluding  Keewatin.  west.      The   Governor-General  is 

Newfoundland   has    not    yet  aPPointed  and  Paid  b7  the  Crown, 

joined  the  Union,  but  negotiations  a*d  IS  supported  by  a  Privy  Coun- 

are  far  advanced  towards  that  de-  ClL      TJ1!   ^te^t  -Governors 

sirable  object.  are  Pa,d  ^7  Canada.     The  Senate 

J  is  nominated  for  life.     The  Domi- 

History.  —  The    Dominion.  —  nion  House  of  Commons  consists 

A   2 
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History.— The    0f  215  members  :— 92  for  Ontario, 
Dominion.  65    QuebeC;    21    Nova    Scotia,   16 

New  Brunswick,  5  Manitoba,  6 
British  Columbia,  6  Prince  Ed- 
ward Island,  and  4  tbe  North- 
West  Territories.  Each  province 
has  a  Lieutenant  -  Governor  ap- 
pointed for  five  years  by  the  Go- 
vernor-General, and  a  Council  with 
a  Legislative  Assembly ;  there  being 
a  second  chamber  in  Quebec,  Nova 
Scotia,  and  Prince  Edward  Island. 
Each  province  has  power  to  alter 
its  constitution. 

Ontario  was  the  old  Province  of 
Upper  Canada.  The  Parliament 
met  17  September  1792  {see  31 
Geo.  3.  c.  31.),  and  introduced  the 
English  civil  law,  trial  by  jury,  and 
the  recovery  of  small  debts,  To- 
ronto being  selected  as  the  capital. 
At  the  conquest  of  Quebec  To- 
ronto was  a  forest,  and  New  Bruns- 
wick was  known  as  Sunbury.  The 
revolt  of  the  American  Colonies 
was  the  dawn  of  the  prosperity  of 
Upper  Canada.  Many  thousands  of 
Royalists  fled  into  Canada,  and  the 
"  Unity  of  the  Empire "  list  was 
made  out.  The  children  of  these 
fugitives,  as  well  as  those  hereafter 
born,  were  declared  entitled  to  200 
acres  of  land  on  reaching  twenty- 
one  years  of  age. 

Quebec  was  the  old  Province  of 
Lower  Canada.  By  the  fall  of 
Quebec  in  1759  the  English  be- 
came masters  {see  Treaty  of  Paris, 
10  February  1763)  of  territory 
which  had  been  for  150  years  a 
constant  source  of  strife  between 
France  and  England.  Therefore, 
in  Quebec,  the  old  French  law  and 
language  prevails.  At  the  present 
day  the  Napoleon  Code,  as  re- 
vised by  His  Majesty's  law  officers 
about  1770,  is  the  basis  of  the  civil 
law  {see  the  law  officers'  letter  to 
Board  of  Trade,  16  April  1766), 
but  the  English  criminal  law  has 
been  enforced  there  since  1760. 
{See  also  debates  in  Parliament  on 
Quebec  Bill,  1774.)  The  evils  of 
seignorial  tenures  (abolished  1854) 
and  equal  partition  of  land  among 
the  children  existed.     The  Act  of 


1774  (14  Geo.  3.  c.  83.),  which 
formed  the  several  territories  and 
possessions,  excluding  Newfound- 
land, into  the  Province  of  Quebec, 
gave  Roman  Catholics  the  free  exer- 
cise of  their  religion,  their  accustom- 
ed dues,  with  the  exception  of  those 
lands  held  by  Protestants,  who  were 
freed  from  payment,  and  repealed 
the  Proclamation  of  1763,  and  es- 
tablished new  boundaries.  The 
French  law  was  declared  the  rule 
for  decision  relative  to  property 
and  civil  right,  while  the  English 
criminal  law  was  established  in 
perpetuity.  {See  Macmillan's  Hist. 
Canada,  p.  198.)  Both  the  civil 
and  criminal  codes  were  liable  to 
be  altered  by  the  Governor  and 
Legislative  Council.  That  Council 
was  limited  to  dealing  with  local 
and  municipal  taxes  and  the  ad- 
ministration of  internal  affairs. 
The  Imperial  Parliament  reserved 
to  itself  external  taxation.  Every 
ordinance  passed  was  to  be  trans- 
mitted to  England  for  approval  of 
the  King.  In  1785  the  Habeas 
Corpus  Act  was  reintroduced  into 
Canada.  In  1791,  31  Geo.  3.  c.  31. 
divided  the.  Province  of  Quebec 
into  two  provinces,  to  be  called  the 
Province  of  Upper  Canada  and  the 
Province  of  Lower  Canada,  each 
receiving  a  Legislative  Council  and 
Assembly.  17  December  1791  the 
first  Parliament  of  Lower  Canada 
was  opened,  the  journals  being 
kept  in  both  languages — the  Legis- 
lative Council  appointed  by  the 
Crown,  and  a  House  of  Assembly 
elected  by  the  people.  The  Lower 
Province  had  a  Governor,  and  the 
Upper  a  Lieutenant-Governor.  By 
this  Act  the  clergy  reserve  lands 
(given  absolutely  to  Canada,  16  & 
17  Vict.  c.  21.,  and  abolished)  were 
appropriated  for  the  benefit  of  the 
Protestant  clergy  of  the  established 
Church  of  England,  which  in- 
cluded the  clergy  of  the  established 
Church  of  Scotland.  After  the  re- 
bellion of  Lower  Canada  of  1838, 
the  Constitution  was  suspended 
(1  &  2  Vict.  c.  9.),  and  by  3  &  4 
Vict.  c.  35.  the  legislative  bodies 
of  the  two  provinces  were  consoli- 
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dated  under  the  name  of  Province 
of  Canada.  In  1840  municipal  in- 
stitutions were  established.  By 
17  &  18  Vict.  c.  118.  the  legisla- 
ture was  empowered  to  constitute 
the  legislative  council  into  an  elec- 
tive body. 

Nova    Scotia,   called    by    the 
French   L'Acadie  or  Acadia,  was 
the  fabled  home  of  "  Evangeline." 
James  1st  created  baronets  of  Nova 
Scotia,  28  May  1628.    (See  letters 
to  Scottish  Privy  Council,  5  August 
1621 ;  18  October  1624 ;  23  March 
1625.)     The  last  of  these  baronets 
was    created   1707.      (See  Major 
Duncan's    list     of      these     baro- 
nets.)    In  1632  France  had  pos- 
session  under   the    treaty   of    St. 
Germain-en-Laye,  but  we  obtained 
possession  by  the  Treaty  of  Utrecht. 
By  this  treaty  the  French   made 
over  to  England  "  All  Acadia  com- 
prised within   its  ancient  bounda- 
ries."  France  retained  Cape  Breton 
and  Prince   Edward  Island.    The 
French    sought    to    confine     this 
Acadia    to    the    peninsula,    Nova 
Scotia;    but    the    English    main- 
tained the  ceded  territory  included 
all   the    surrounding    islands    and 
part  of  the  mainland,  called  now 
New  Brunswick.      There   was    a 
constant  quarrel  over  this,  and,  be- 
coming suspicious  of   the   French 
population,     England,     in     1749, 
called  upon   them   to   take  a  new 
oath  or  to  leave  Acadia.     They  de- 
layed, and  eventually  were,  for  the 
most  part,  expatriated.      In   1758 
Prince  Edward  Island  was  added, 
and  an  Assembly  met.    Prince  Ed- 
ward Island  was  separated  in  1770, 
and    in    1763    Cape    Breton    was 
added,  but  in  1784  separated,  and 
in  1820  re-annexed.     Responsible 
government  in  1848.     The  Legis- 
lative Assembly  had  no  power  to 
remove  one  of  its  members  :  Lan- 
ders v.  Woodworth,  2  S.  C.  R.  159. 
See  Kielley  v.  Carson,  4  Moo.  P. 
C.  75 ;  Dill's  case,  1  Moo.  P.  C. 
N.  S.  487;   Glass's  case,  L.  R.  3 
P.  C.  560. 

New  Brunswick  was  separated 


from  Nova  Scotia  1784,  and  given  ^^T1™ 
responsible  government  1848. 

British  Columbia  was  admitted 
into  the  Union  as  from  20  July 
1871.  {See  O.  in  C.  16  May  1871.) 
Governor,  Council,  and  Legislative 
Assembly,  1858  (see  21  &  22  Vict, 
c.  99.);  (see  26  &  27  Vict.  c.  83. 
as  to  boundaries) ;  and  Assembly, 
1871.  Vancouvers  Island  was  leased 
to  Hudson  Bay  Company  1843, 
made  a  Crown  Colony  1849,  given 
a  Governor  and  Council  1850,  and 
was  united  to  British  Columbia 
1866  (29  &  30  Vict.  c.  67.),  and 
entered  the  Dominion  with  British 
Columbia. 

Prince  Edward  Island  (see 
Nova  Scotia) . — It  had  a  Governor 
and  Council,  1770;  responsible 
government,  1851.  It  was  ad 
mitted  into  the  Union  1  July  1873. 
Appeals  had  to  go  from  the  Su- 
preme Court  to  Governor  and  Coun- 
cil for  trial,  and  then  to  the  Privy 
Council.  (See  In  re  Cambridge, 
11  February  1841,  3  Moo.  P.  C. 
175.)  But  see  Kelly  v.  Sulivan, 
1876,  1  S.  C.  R.  1. 

North  -  West  Territories  — 
Part  of  Rupert's  Land. — By  the 
Dominion  Act  (38  Vict.  3.  49.) 
these  territories,  with  the  exception 
of  Manitoba  and  Keewatin,  were 
created  a  separate  colony.  (See 
Proclamation,  7  October  1876,  and 

43  Vict.  (D.)  c.  25.)  It  was  governed 
by  a  Lieutenant-Governor,  subject 
to  instructions  from  Ottawa.  Legis- 
lative Assembly,  1888.  Riel  exe- 
cuted after  an  unsuccessful  appli- 
cation to  the  Queen  in  Council, 
18b5,  for  a  new  trial. 

Manitoba  —  Part  of  Rupert's 
Land,  Red  River  settlement  of 
Hudson  Bay  Co.  (<See  sec.  146  of 
the  Act.)  —  This  province  was 
formed  by  Dominion  Act,  33  Vict, 
c.  3.,  and  July  15,  1870,  admitted 
into  the  Union.    By  Dominion  Act, 

44  Vict.  c.  14.,  its  boundaries  were 
extended;  Its  Assembly  consists 
of  38  members.  Keewatin  was 
cut  out  of  the  north  of  Manitoba 
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History. — The    in   1876  and  placed  under  the  go- 
Dominion.  vernment  of    the   Lieutenant-Go- 

vernor of   Manitoba,  who  is  em- 
powered to  appoint  justices. 

Newfoundland. — Valuable  for 
fishing  stations  since  1620.  Ab- 
solutely obtained  by  the  peace  of 
Utrecht,  1713.  Along  the  Atlantic 
side  of  Nova  Scotia,  Cape  Breton 
(not  British  until  1758),  and  New- 
foundland are  innumerable  banks  of 
shallow  seas  called  the  "Banks," 
which  are  swept  by  the  powerful 
Atlantic  current  called  the  Gulf 
Stream.  These  banks  are  most  fa- 
vourable for  the  propagation  of  cod 
fish  and  lobsters,  and  the  result  is 
that  there  have  been  constant  quar- 
rels between  the  English,  French, 
and  Americans  as  to  the  right  to 
fish  and  cure  fish;  the  French 
having  the  adjacent  islands  of  St. 
Pierre  and  Miquelon ;  and  the 
Americans  the  adjoining  coast. 
(See  Treaties  of  Utrecht,  1713,  and 
Versailles,  l763,asto  French  claims; 
and  as  to  American,  the  Treaty  of 
Ghent,  1814;  London,  59  Geo.  3. 
c.  38.;  Treaty  of  Washington,  1842, 
w'efeHertslet;  and  Behring  Treaty, 
1894.)  Its  constitution  was  sus- 
pended 1842-7.  Besponsible  gov- 
ernment 1855.  Has  a  Governor  with 
a  Council,  and  a  House  of  Assembly. 
Acts  of  Imperial  Parliament  dealing 
with  Newfoundland,  10  &  1 1  Will.  3. 
(1699)  c.  25.;  2  Geo.  2.  c.  36.  s.  25 
[Seamen]  ;  15  Geo.  3.  (1775)  c.  31. 
s.  13  [Seamen].  Above  in  part  re- 
pealed by  5  Geo.  4.  c.  51.  31  Geo. 
3.  (1791)  c.  29.  [giving  right  of 
appeal  to  P.  C]  ;  32  Geo.  3.  (1792) 


c.  46.  [Courts  of  Judicature  and 
right  of  appeal  to  P.  C]  ;  33  Geo. 

3.  (1793)  c.  76.  [the  Supreme  Court 
and  Admiralty  Court]  ;  49  Geo.  3. 
(1809)  c.  27.  [Labrador]  ;  5  Geo. 

4.  (1824)  c.  67.  [appeals  to  High 
Court  Admiralty  P.  C]  ;  5  Geo.  4. 
(1824)  ;  c.  68.  [repealing  57  Geo. 
3.  c.  51. ;  and  celebration  of  mar- 
riage by  person  licensed  by  Gover- 
nor and  before  two  witnesses  to  be 
valid].  2  &  3  Will.  4.  c.  78. 
[gives  power  to  Assembly  to  alter 
5  Geo.  4.  c.  67. ;  5  Geo.  4.  c.  68. ; 
10  Geo.  4.  c.  17.];  5  &  6  Vict. 
(1842)  c.  120.  [Property  qualifica- 
tion of  member  of  Assembly  made 
£500,  Her  Majesty's  prerogative 
preserved]  ;  12  &  13  Vict.  (1849) 
c.  21.  [affirming  9  &  10  Vict,  c."  3. 
and  10  Vict.  c.  1.  Newfoundland 
Acts]. 

Labrador,  from  the  river  of  St. 
John  to  Hudson  Straits,  with  the 
islands  of  Anticosti  and  Madelaine, 
and  all  smaller  islands  was  attached 
to  Newfoundland,  1 763.  (See  Pro- 
clamation, 10  February.)  Bestored 
to  Province  of  Quebec  and  Nova 
Scotia,  1774.  (See  14  Geo.  3.  c. 
83.)  Be-annexed,  except  Made- 
laine Island,  to  Newfoundland, 
1809.  (49  Geo.  3.  c.  27.)  Now 
part  of  Labrador,  by  letters  patent, 
28  March  1876,  belongs  to  Quebec ; 
to  the  North-West  Terriories ;  and 
to  Newfoundland. 

The  above  is  a  short  account  of  the 
component  parts  of  this  great  de- 
pendency of  the  British  Crown  in 
North  America. 


ontlrio  and  6*  The  Parts  of  tlie  province  of  Canada  (as  it  exists 

Quebec.  at  the  passing  of  this  Act)  which  formerly  constituted 

respectively  the  provinces  of  Upper  Canada  and  Lower 
Canada l  shall  be  deemed  to  be  severed,  and  shall  form 
two  separate  provinces.  The  part  which  formerly  con- 
stituted the  province  of  Upper  Canada  shall  constitute 
the  province  of  Ontario ;  and  the  part  which  formerly 


1  See  Note,  sec.  5. 


B.N.A.  ACT,  s.  7.— EXECUTIVE  POWER.  "7 

constituted  the  province  of  Lower  Canada  shall  constitute 
the  province  of  Quebec. 

7.  The  provinces  of  Nova  Scotia x  and  New  Bruns-  ^°^gcesti°f 
wick  l  shall  have  the  same  limits  as  at  the  passing  of  and  New 

, ,  .  ,  Brunswick. 

this  Act. 

8.  In  the  general  census  of  the  population  of  Canada  Decennial 
which  is  hereby  required  to  be  taken  in  the  year  one 
thousand  eight  hundred  and  seventy-one,  and  in  every 
tenth  year  thereafter,  the  respective  populations  of  the 

four  provinces  shall  be  distinguished. 


III. — Executive  Power. 
9.  The  executive  government  and  authority  of  and 


Declaration  of 
executive 

over  Ccyiada  is  hereby  declared  to  continue  and  be  vested  p°wer  in  tte 

Queen. 

m  the  Queen.3 

10.  The    provisions   of    this   Act   referring    to   the  Application  of 

x  °  provisions  re- 

Governor-General  extend   and  apply  to  the  Governor-  ferringto 
General  for  the  time  being  of  Canada  or  other  the  chief  General. " 
executive  officer  or  administrator  for  the  time   being 
carrying  on  the  government  of  Canada  on  behalf  and  in 
the  name  of  the  Queen,  by  whatever  title  he  is  desig- 
nated. 

1  See  Note,  sec.  5.  Supreme  Court  of  Nova  Scotia,  and  Lenoir  v. 

2  The  Lieutenant-Governor, when  heard   by  the    Supreme    Court   of     IT0HIB' 
appointed,  represents  the  Queen  for  Canada  (3  S.  C.  R.  575).     It  de- 
all  purposes  of  provincial  govern-  cided,  1st,  an  appeal  lay ;  2nd,  that 

ment;  for,  by  sec.  58,the  appointment  the  respondent,  appointed  Queen's 

or  a  provincial  governor  is  made  by  r,  -,   u     . ,      n  „  , 

the  "Governor  General  in  Council  CcTS      hJ  .the  governor-General 

by  instrument  under  the  great  seal  m   Council  in   1872,  could  not  be 

of  Canada,"  or,  in  other  words,  by  deprived  of  his  precedence  by  the 

the  executive  Government  of   the  appointment    as    Queen's   Counsel 

Dominion,  which  is  by  this  sec.  9.  of  the  appellant  by  the  Lieutenant- 

expressly    declared    "  to    continue  Governor  of  Nova  Scotia  in  Coun- 

and    be    vested    in    the    Queen."  dl  underthe  37  Vict.  c.  20.  (1874) 
(Maritime    Bank     of    Canada    v.  ,    „„  „.  .         „,.„,.:        ' 

New  Brunswick  Receiver-General,  and  37  Vlct  c'  2L   of  that  Pro" 

17  S.  C.  R.  657 ;  July  2  (1892)  vmce'   h7  whlch  precedence  over 

A.  C.  437 ;  61  L.  J.  75 ;  67  L.  T.  the  respondent  was  purported  to  be 

126;  20  S.  C.  R.  695;  see  sec.  64,  given  to  the  appellant.     The  Su- 

Post-)  preme  Court   held  the  Acts  were 

Lenoir  v.  Ritchie,  November  ultra  vires.     [See  Notes,  pp.  11, 

4,  1879,  was  an  appeal  from  the  35.] 


Constitution  of 
Privy  Council 
for  Canada. 


.8        BJST.A.  ACT,  s.  11.— ADVICE  OF  PRIVY  COUNCIL. 

11.  There  shall  be  a  Council  to  aid  and  advise1  in 
the  government  of  Canada,  to  be  styled  the  Queen's 
Privy  Council  for  Canada;  and  the  persons  who  are 
to  be  members  of  that  Council  shall  be,  from  time  to 
time,  chosen  and  summoned  by  the  Governor- General 
and  sworn  in  as  Privy  Councillors  ;  and  members  thereof 
may  be,  from  time  to  time,  removed  by  the  Governor- 
General. 


12.    All  powers,   authorities  and   functions  which, 


All  powers 
under  Acts  to 

be  exercised      under  any  Act  of  the  Parliament  of  Great  Britain,  or 

by  Governor- 

General  with  of  the  Parliament  of  the  United  Kingdom  of  Great 
Council  or  nv7  Britain  and  Ireland,  or  of  the  Legislature  of  Upper 
alone-  Canada,  Lower  Canada,  Canada,  Nova  Scotia  or  New 

Brunswick,  are  at  the  Union  vested  in  or  exe^ciseable 
by  the  respective  Governors  or  Lieutenant-Governors 
of  those  provinces,  with  the  advice,  or  with  the  advice 
and  consent,  of  the  respective  Executive  Councils 
thereof,  or  in  conjunction  with  those  Councils  or  with 
any  number  of  members  thereof,  or  by  those  Governors 
or  Lieutenant-Governors  individually,  shall,  as  far  as 
the  same  continue  in  existence  and  capable  of  being 
exercised  after  the  Union  in  relation  to  the  Govern- 
ment of  Canada,  be  vested  in  and  exerciseable  by  the 


1  A  correspondence  arose  be- 
tween the  Secretary  of  State  for 
the  Colonies  and  the  Minister  of 
Justice  as  to  whether  the  Gover- 
nor-General was  to  be  completely 
guided  by  his  Council,  or  whether 
he  could,  after  taking  that  advice, 
still  follow  his  own  opinion  if  it 
were  contrary. 

Earl  Kimberley,  30th  June  1875, 
forwarded  the  opinion  of  the  law 
officers  of  the  Crown  in  England, 
that  the  question  whether  a  pro- 
vincial Act  should  be  disallowed 
was  a  matter  in  which  His  Excel- 
lency should  act  on  his  own  in- 
dividual opinion  and  in  which  he 
could  not  be  guided  by  the  advice 
of  his  reponsible  ministers1. 


Lord  Carnarvon  suggested  it  was 
one  in  which  it  was  more  in  accor- 
dance with  the  spirit  of  the  Constitu- 
tion that  a  rigid  rule  action  should 
not  be  established.  The  Minister  of 
Justice  replied  that  His  Excellency's 
ministers  (whose  recommendation 
is  essential  to  action)  are  respon- 
sible not  merely  for  the  advice 
given,  but  also  for  the  action 
taken ;  that  the  Canadian  Parlia- 
ment has  the  right  to  call  them  to 
account  not  merely  for  what  is 
proposed,  but  for  what  is  done,  in 
a  word,  that  what  is  done  is  prac- 
tically their  doing  (Blue  Book, 
1886,  p.  18).  A  formal  report  on 
all  provincial  doubtful  Acts  or 
sections  is  now  made  by  the  Minis- 
ter of  Justice  or  his  Deputy. 


B.N. A.  ACT,  s.  13.— OLD  ACTS  OF  PEOVINCES.  9 

Governor-General,  with  the  advice,  or  with  the  advice 
and  consent  of,  or  in  conjunction  with,  the  Queen's 
Privy  Council  for  Canada  or  any  memhers  thereof,  or 
by  the  Governor- General  individually1  as  the  case 
requires,  subject  nevertheless  (except  with  respect  to 
such  as  exist  under  Acts  of  the  Parliament  of  Great 
Britain  or  of  the  Parliament  of  the  United  Kingdom 
of  Great  Britain  and  Ireland)  to  be  abolished  or  altered 
by  the  Parliament  of  Canada. 

13.  The  provisions   of  this   Act  referring    to    the£P^°nof 
Governor-General  in   Council,    shall   be    construed    as  J^^s  _to 
referring  to  the  Governor- General  acting  by  and  with  General  in 
the  advice  of  the  Queen's  Privy  Council  for  Canada.2 

14.  It  shall  be  lawful  for  the  Queen,  if  Her  Majesty  £££*?" 
thinks    fit,   to   authorize  the   Governor-General,    from  authorize 

Governor- 
time  to  time,  to  appoint  any  person,   or  any  persons  General  to 

jointly   or    severally,   to    be    his    deputy   or   deputies,  deputes. 
within  any  part  or  parts  of  Canada,  and  in  that  capa- 
city to  exercise,  during  the  pleasure  of  the  Governor- 

1  It  was  argued  in  the  Att.-Gen.  acting  in  her  name  for  Canada  is  Att.-Gen.  of 

of  Canada  v.  Att.-Gen.  of  On-  the  executive  authority  possessed  by  %**%"■ 

takio,  1892,  3  O.  A.  E.  6 ;  19  O.  B.  «*">  Lieutenant-Governor  acting  as  0htaeio  • 

.„,,,,  ■.  ,-  the  Queen  s  representative  tor  the 

47,  that  the  whole  mass  oi  executive  _„_„7nr»0 

authority  is  divided  into  two  parts,         »  See  secs   gg  and  90 
that  portion  of  which  is  capable  of         By  sec.  56,  the  disallowance  of 

being  exercised  with  relation  to  the  Canadian    statutes     is    vested     in 

government  of   the  Dominion  be-  the  Queen  in  Council.     By  sec.  90 

ing    placed   in   the   hands   of   the  this  provision  is  extended  to  each 

Governor-General,    and.    that   por-  province,  with  the  substitution  of  the 

tion    which   is    capable    of    being  Governor-General  for   the   Queen, 

exercised    with    relation     to     the  therefore  the  power  of  disallowance 

government  of  the  proviuces  being  of  provincial  statutes  is  vested  in 

vested  in  the  Lieutenant-Governors,  the  Governor-General  in  Council, 

And  the  executive  authority  which  a  phrase  which  under  this  section 

goes  to  the  latter  is  of  the  same  means  the  Governor-General  acting 

nature,  of  the  same  origin,  of  the  by   and   with    the    advice   of   the 

same  or  even  higher  antiquity,  be-  Queen's  Privy  Council  for  Canada ; 

cause  it  was  practically  continued  so  argued  the  Minister  of  Justice 

from  the  old  provinces.     Therefore  in  1875  (Prov.  Leg.,  1886,  p.  17) 

the  provincial  executive  authority  in  his  contest  with  Earl  Carnarvon 

has  not  any  subordinate  or  inferior  that  the  Governor  should  act  under 

nature   or   quality.      Of  just  the  the  advice  of  his  Privy  Council  in 

same  nature  as  that  possessed  by  allowing  or  disallowing  provincial 

the    Queen's    direct   representative  Acts.     (See  sec.  11.) 
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B.N.A.  ACT,  s.  15.— GOVEENOE-GENEEAL. 


Command  of 
armed  forces  to 
continue  to  be 
vested  in  the 
Queen. 


Musgkave  v. 

PULIDO. 


General,  such  of  the  powers,  authorities  and  functions 
of  the  Governor-General  as  the  Governor- General  deems 
it  necessary  or  expedient  to  assign  to  him  or  them, 
subject  to  any  limitations  or  directions  expressed  or 
given  by  the  Queen;  but  the  appointment  of  such 
deputy  or  deputies  shall  not  affect  the  exercise  by 
the  Governor-General  himself  of  any  power,  authority 
or  function.1 

15.  The  command-in-chief  of   the  land  and  naval 
militia,  and  of  all   naval  and  military  forces,  of  and 


1  See  sec.  65  as  to  the  Provinces. 
Does  this  mean  that  there  may 
be  two  persons  with  power  to  exer- 
cise one  function  ?  The  clause 
provides  the  Governor- General  may 
appoint  a  deputy  and  may  at  the 
same  time  reserve  the  power  of  him- 
self exercising  the  functions.  (Att.- 
Genl.  Canada  v.  Att.-Genl.  Ontario, 
1892,  3  0.1R.6;  19  O.  E.  47. 
See  where  a  Deputy  -  Governor 
acted,  Eeg.  v.  the  Amers,  Feb.  23, 
1878,  42  U.  C.  Q.  B.  at  p.  408.) 

In  Musgravea.Pulido,  Decem- 
ber 13,  1879,  5  App.  Cas.  102;  49 
L.  J.  P.  C.  20;  41  L.  T.  629;  28 
W.  E.  373.  There  it  was  held  that 
a  governor  of  a  colony  [Jamaica] 
does  not  possess  sovereign  power. 
His  authority  is  derived  from  his 
commission,  and  is  limited  to  the 
power  thereby,  expressly  or  by  im- 
plication, entrusted  to  him.  And  he 
may  sue  in  the  courts  of  the  colony 
of  which  he  is  governor.  That  a 
governor  of  a  colony  is  in  the 
nature  of  a  viceroy  was  said  to  be 
laid  down  by  Lord  Mansfield  in 
Mostyn  v.  Fabrigas,  27  January 
1775,  1  Cowp.  161-172 ;  2  W.  Bl. 
929.  But  this  was  declared  to  be 
without  legal  foundation  in  Hill  v. 
Bigge,  4  December  1841,  3  Moo. 
P.  C.  465.  By  Lord  Brougham, 
who  also  said  Mostyn  v.  Frabrigas 
was  only  a  decision  that  Governor 
Mostyn  was  liable  to  be  sued  in 
England  for  personal  wrongs  done 
by  him  while  Governor  of  Minorca. 


In  Hillu.  Bigge,  counsel  for  Gover- 
nor, Sir  G.  F.  Hill,  the  appellant, 
said  the  point  had  been  expressly  de- 
cided in  Canada  in  Harvey  v.  Lord 
Aylmer,  1  Stuart,  K.  B.  L.  C.  542 ; 
that  there  an  action  of  debt  was 
brought  against  the  governor  by  a 
servant  for  wages.  The  governor 
pleaded  his  governorship  and  the 
exception  was  allowed.  But  it  is 
to  be  observed  Sewell,  C.J.,  in 
giving  this  judgment,  relied  on 
Mostyn  v.  Fabrigas.  Lord  Broug- 
ham in  Hill  v.  Bigge  cited  Dutton 
v.  Howell,  executor  of  Sir  John 
Wytham,  in  the  House  of  Lords, 
27  January  1693  (Shower  24),  and 
said  that  the  acquittal  of  the  gover- 
nor there  went  upon  the  ground 
that  the  governor  and  his  council 
had  acted  judiciously. 

It  appears  from  the  printed  papers 
of  Dutton  v .  Howell  in  the  House 
of  Lords  that  Sir  Eichard  Dutton, 
going  on  leave  of  absence  from 
Barbados,  appointed  Sir  John 
Wytham  Deputy- Governor;  that 
Sir  Eichard  Dutton  on  his  return 
received  complaints  against  Sir 
John.  He  and  his  Council  there- 
upon ordered  the  committal  of  Sir 
John  Wytham.  On  Sir  Eichard 
Dutton's  return  to  England,  Sir 
John  Wytham  raised  this  action  in 
England  against  Sir  Eichard  Dut- 
ton and  five  other  defendants,  his 
Council.  The  jury  gave  £500  for 
the  imprisonment,  and  the  Exche- 
quer Chamber  affirmed  this  decision, 
but  the  House  of  Lords  reversed  it. 


B.N.A.  ACT.  s.  16.— PEIVILEGES  OF  PARLIAMENT. 
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in  Canada,  is  hereby  declared  to  continue  and  be  vested 
in  the  Queen. 

16.  Until  the  Queen  otherwise  directs,  the  seat  of  ^t°Jfg0Tern- 
government  of  Canada  shall  be  Ottawa.  Canada. 

IV. — Legislative  Power.1 

17.  There  shall  be  one  Parliament  for  Canada,  con-  ^0°l^°^of 
sisting  of  the  Queen,  an  upper  house  styled  the  Senate,  Canada. 
and  the  House  of  Commons. 

18.2  The  privileges,  immunities,  and  powers  to  be  ^oSm  &C" 
held,  enjoyed,  and  exercised  by  the  Senate  and  by 
the  House  of  Commons,  and  by  the  members  thereof 
respectively,  shall  be  such  as  are  from  time  to  time 
defined  by  Act  of  the  Parliament  of  Canada,  but  so 
that  any  Act  of  Parliament  of  Canada  defining  such 
privileges,  immunities,  and  powers  shall  not  confer  any 
privileges,  immunities,  or  powers  exceeding  those  at 
the  passing  of  such  Act  held,  enjoyed,  and  exercised  by 
the  Commons  House  of  Parliament  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  by  the  members 
thereof. 


1  Compare  this  language  with 
the  language  of  sec.  58  et  seq., 
giving  power  of  legislation  to  the 
provinces.  See  Riel  v.  the  Queen, 
October  22, 1885, 10  App.  Cas.675. 
The  prisoner  was  tried  under  pro- 
visions of  the  Dominion  Act,  43 
Vict.  c.  25.,  authorised  by  the  Im- 
perial Act,  34  &  35  Vict.  c.  28., 
providing  a  mode  of  criminal  trial 
for  the  North- West  Territories 
different  fromEnglish  criminal  pro- 
cedure. The  trial  was  held  good. 
[See  sec.  92,  sub-sec.  27.] 

See  for  question  of  precedence 
between  Queen's  Counsel  appointed 
by  the  Governor-General  and  the 
provinces,  Lenoir  v.  Ritchie, 
November  4,  1879,  3  S.  C.  R  575. 
See  sees.  9,  64,  and  65.  This  case 
decided  that  Lieutenant-Governors 
could  appoint  Queen's  Counsel,  but 
it  was  ultra  vires  to  give  them  pre- 
cedence over  previously  appointed 
Dominion  Queen's  Counsel. 


The  Minister  of  Justice,  21  Feb- 
ruary 1874,  as  regards  a  Mani- 
toba Act  which  used  the  word 
"  parliamentary,"  and  as  regards 
an  Ontario  Act,  31  Vict.  c.  30.  sec. 
12,  in  which  the  same  word  was 
used,  recommended  that  the  word 
should  be  explained  as  meant  to 
signify  only  the  local  assembly. 
(Prov.  Leg.,  1886,  p.  591.) 

-  The  original  section  was  re- 
pealed by  38  &  39  Vict.  c.  38. 
(1875)  s.  1  :— 

"  Section  18  of  the  British  North 
American  Act,  1867,  is  hereby  re- 
pealed, without  prejudice  to  any- 
thing done  under  that  section, 
and  the  following  section  shall  be 
substituted  for  the  section  so  re- 
pealed." 

After  declaring  there  shall  be 
one  Parliament  of  Canada,  this 
section  provides  for  Parliament's 
privileges.  (See  Valin  v.  Langlois, 
3  S.  C.R.I.  In  P.  C.December  13, 


12         B.NVA.  ACT,  s.  19.— PROVINCIAL  PRIVILEGES. 


First  session  of 
the  Parliament 
of  Canada. 

Yearly  session 
of  the  Parlia- 
ment of 
Canada. 


Number  of 
Senators. 


19.  The  Parliament  of  Canada  shall  be  called  to- 
gether not  later  than  six  months  after  the  Union. 

20.  There  shall  be  a  session  of  the  Parliament  of 
Canada  once  at  least  in  every  year,  so  that  twelve 
months  shall  not  intervene  between  the  last  sitting  of 
the  Parliament  in  one  session  and  its  first  sitting  in 
the  next  session. 

The   Senate. 

21.  The  Senate  shall,  subject  to  the  provisions  of 
this  Act,  consist  of  seventy-two  members,  who  shall 
be  styled  Senators. 


Kiel  v.  The 


1879;  5  App.  Cas.  115;  49  L.  J. 
P.  C.  37  ;  41  L.  T.  662  ;  and  Do- 
minion Act,  37  Vict.  c.  10. 

In  Riel  v.  The  Queen,  Oct. 
22,  1885,  10  App.  Cas.  675,  the 
Dominion  tried  Riel  for  high 
treason  under  an  Act  constituting 
a  different  criminal  procedure  than 
that  established  in  England. 

The  Minister  of  Justice  (J.  A. 
Macdonald)  reported,  3  November 
1869,  that  the  Quebec  Act,  32  Vict, 
c.  4.,  to  define  the  privileges 
and  immunities  of  the  Legislative 
Council  and  Legislative  Assembly 
of  Quebec,  was  ultra  vires ;  no 
power  being  given  to  the  provin- 
cial legislature  to  define  and  esta- 
blish their  privileges  as  is  given  by 
the  18th  section  to  the  general 
Parliament.  The  Act  was  disal- 
lowed. (Prov.  Leg.  Correspond- 
ence, Ottawa,  1886,  p.  236.) 

The  legislatures  of  Ontario,  Bri- 
tish Columbia,  and  Manitoba,  all 
fell  into  the  same  error  of  attempt- 
ing to  define  their  privileges,  &c, 
and  protect  persons  in  publishing 
the  sessional  papers,  and  these  local 
Acts  were  all  disallowed.  (Blue 
Book,  1886,  596.) 


The  Speaker        In  The  Speaker  of  the  Leqis- 

°F  THB  JfGIS"  lative  Assembly  v.  Glass,  Jan- 

sem^.Gwss.  uary  31,  1871,  L.  R.  3  P.  C.  560, 

where  the  above   clause    is  found 


in  the  Constitution  Act  of  Victoria, 
18  &  19  Vict.  c.  55.  s.  35,  it  was  held 
that  the  statute  gave  the  Legislative 
Assembly  the  same  powers  and 
privileges  as  the  House  of  Commons 
had  at  the  time  of  the  passing  of 
the  statute  of  committing  for  con- 
tempt. See  also  Dill  v.  Murphy, 
2  February  1864,  1  Moo.  P.  C. 
N.  S.  487.  But  in  the  case  of  the 
Legislature  of  Newf  oundland,Baron 
Parke  in  Kielley  v.  Carson,  11th 
January  1843,  4  Moo.  P.  C.  p.  92, 
said  that  although  local  legisla- 
tures have  every  power  reasonably 
necessary  for  the  proper  exercise  of 
their  functions  and  duties,  they  had 
not  the  same  exclusive  privileges 
which  the  ancient  law  of  England 
has  annexed  to  the  House  of  Parlia- 
ment. There  were  present  ten 
Privy  Councillors,  including  Lord 
Brougham,  L.C.,  and  Lords  Den- 
man,  Abinger,  Cottenham,  and 
Campbel1.  Baron  Parke  there 
doubted  the  soundness  of  his  own 
decision  in  Beaumont  v.  Barrett, 
17  June  1836,  1  Moo.  P.  C.  59; 
and  Lord  Ellenborough's  in  Bur- 
dett  v.  Abbot,  14  East  137.  See 
also  Fenton  v.  Hampton,  11  Moo. 
P.  C.  347,  and  Doyle  v.  Falconer, 
L.  R.  1  P.  C.  328,  on  legislative 
powers;  and  Herbert  v.  Purchas, 
L.  R.  3  P.  C.  664,  on  finality  of' 
the  Privy  Council  judgments. 
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22.  In  relation  to  the   constitution   of   the  Senate  f/^^0" 
Canada  shall  be  deemed  to  consist  of  three  divisions  :       senate. 

1.  Ontario  ; 

2.  Quebec  ; 

3.  The  maritime  provinces,  Nova   Scotia  and  New 

Brunswick  ; 
which  three  divisions  shall  (subject  to  the  provi- 
sions of  this  Act)  be  equally  represented  in  the 
Senate  as  follows  :  Ontario  by  twenty-four  Senators; 
Quebec  by  twenty -four  Senators ;  and  the  maritime 
provinces  by  twenty-four  Senators,  twelve  thereof 
representing  Nova  Scotia,  and  twelve  thereof  repre- 
senting New  Brunswick} 

In  the  case  of  Quebec  each  of  the  twenty-four 
Senators  representing  that  province  shall  be  appointed 
for  one  of  the  twenty-four  electoral  divisions  of 
Lower  Canada  specified  in  Schedule  A.  to  Chapter 
one  of  the  Consolidated  Statutes  of   Canada. 

23.  The    qualifications   of    a    Senator   shall    be    as  Qualifications 

x  of  Senator. 

follows  : 

(1.)  He  shall  be  of  the  full  age  of  thirty  years  : 

(2.)  He  shall  be  either  a  natural-born  subject 
of  the  Queen,  or  a  subject  of  the  Queen 
naturalized  by  an  Act  of  the  Parliament  of 
Great  Britain,  or  of  the  Parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
or  of  the  Legislature  of  one  of  the  provinces 
of  Upper  Canada,  Lower  Canada,  Canada, 
Nova  Scotia,  or  New  Brunswick,  before  the 
Union,  or  of  the  Parliament  of  Canada  after 
the  Union : 

(3.)  He  shall  be  legally  or  equitably  seised  as  of 
freehold    for   his    own    use    and    benefit    of 

1  Additional  members  have  been  Columbia,  Manitoba,  Prince  Ed- 
summoned  to  the  Senate  repre-  ward  Island,  and  the  North- West 
senting   the   provinces  of  British      Territories, 
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lands  or  tenements  held  in  free  and  com- 
mon socage,  or  seised  or  possessed  for  his 
own  use  and  benefit  of  lands  or  tenements 
held  in  Pranc-alleu  or  in  Roture,  within 
the  province  for  which  he  is  appointed, 
of  the  value  of  four  thousand  dollars,  over 
and  above  all  rents,  dues,  debts,  charges, 
mortgages,  and  incumbrances  due  or  pay- 
able out  of  or  charged  on  or  affecting  the 
same  : 

(4.)  His  real  and  personal  property  shall  be  to- 
gether worth  four  thousand  dollars  over  and 
above  his  debts  and  liabilities : 

(5.)  He  shall  be  resident  in  the  province  for  which 
he  is  appointed : 

(6.)  In  the  case  of  Quebec  he  shall  have  his  real 
property  qualification  in  the  electoral  division 
for  which  he  is  appointed,  or  shall  be  resident 
in  that  division. 

summons  of         24.  The  Governor- General  shall  from  time  to  time, 

Senator.  ' 

in  the  Queen's  name,  by  instrument  under  the  great 
seal  of  Canada,  summon  qualified  persons  to  the 
Senate ;  and,  subject  to  the  provisions  of  this  Act,  every 
person  so  summoned  shall  become  and  be  a  member  of 
the  Senate  and  a  Senator. 


Summons  of 
first  body  of 


25.  Such  persons  shall  be  first  summoned  to  the 
senators"  Senate  as  the  Queen  by  warrant  under  Her  Majesty's 
royal  sign  manual  thinks  fit  to  approve,  and  their 
names  shall  be  inserted  in  the  Queen's  proclamation  of 
Union. 

Addition  of  26.  If  at  any  time  on   the  recommendation  of  the 

Senators  in  »  # 

certain  cases.  Governor-General  the  Queen  thinks  fit  to  direct  that 
three  or  six  members  be  added  to  the  Senate,  the 
Governor-General  may  by  summons  to  three  or  six 
qualified  persons   (as  the  case  may  be),  representing 
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equally  the  three  divisions  of  Canada,  add  to  the 
Senate  accordingly. 

27.  In  case  of  such  addition  being  at  any  time  made,  f^41™  of 
the  Governor-General  shall  not  summon  any  person  to  normal  number. 
the  Senate,  except  on  a  further  like  direction  by  the 

Queen,  on  the  like  recommendation,  until  each  of  the 
three  divisions  of  Canada  is  represented  by  twenty- 
four  Senators  and  no  more. 

28.  The  number  of  Senators  shall  not  at  anv  time  Maximum 

number  of 

exceed  seventy-eight.  Senators. 

29.  A  Senator  shall,  subject  to  the  provisions  of  this  Tenure  of  place 
Act,  hold  his  place  in  the  Senate  for  life. 

30.  A   Senator   mav,   bv   writing   under   his   hand,  Resignation  of 

place  m  Senate. 

addressed  to  the  Governor-General,  resign  his  place 
in  the  Senate,  and  thereupon  the  same  shall  be  vacant. 

31.  The  place  of  a  Senator  shall  become  vacant  in  Disquaiifica- 

P    ii        p  -n        .  tion  of 

any  or  the  following  cases  : —  Senators. 

(1.)  If,  for  two  consecutive  sessions  of  the  Parliament, 
he  fails  to  give  his  attendance  in  the  Senate ; 

(2.)  If  he  takes  an  oath  or  makes  a  declaration  or 
acknowledgment  of  allegiance,  obedience,  or 
adherence  to  a  foreign  power,  or  does  an  act 
whereby  he  becomes  a  subject  or  citizen,  or 
entitled  to  the  rights  or  privileges  of  a  subject 
or  citizen,  of  a  foreign  power  ; 

(3.)  If  he  is  adjudged  bankrupt  or  insolvent,  or 
applies  for  the  benefit  of  any  law  relating  to 
insolvent  debtors,  or  becomes  a  public  de- 
faulter ; 

(4.)  If  he  is  attainted  of  treason  or  convicted  of  felony 
or  of  any  infamous  crime ; 

(5.)  If  he  ceases  to  be  qualified  in  respect  of  property 
or  of  residence  :  provided,  that  a  Senator  shall 
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Summons  on 
vacancy  in 
Senate. 


not  be  deemed  to  have  ceased  to  be  qualified  in 
respect  of  residence  by  reason  only  of  his  resid- 
ing at  the  seat  of  the  Government  of  Canada, 
while  holding  an  office  under  that  Government 
requiring  his  presence  there. 

32.  When  a  vacancy  happens  in  the  Senate  by  resig- 
nation, death,  or  otherwise,  the  Governor-General  shall 
by  summons  to  a  fit  and  qualified  person,  fill  the 
vacancy. 

QuaMcationsto      *^#  ^  any  <luestion  arises  respecting  the  qualification 
and  vacancies    of  a  Senator  or  a  vacancy  in  the   Senate,  the  same  shall 
be  heard  and  determined  by  the  Senate. 

oVslakTrof         34.  The  Governor-General  may,  from  time  to  time, 
Senate.  by  instrument  under  the  great  seal  of  Canada,  appoint 

a  Senator  to  be  Speaker  of  the  Senate,  and  may  remove 

him  and  appoint  another  in  his  stead. 


Quorum  of 
Senate. 


35.  Until  the  Parliament  of  Canada  otherwise  pro- 
vides, the  presence  of  at  least  fifteen  Senators,  including 
the  Speaker,  shall  be  necessary  to  constitute  a  meeting 
of  the  Senate  for  the  exercise  of  its  powers. 


Voting  in 
Senate. 


36.  Questions  arising  in  the  Senate  shall  be  decided 
by  a  majority  of  voices,  and  the  Speaker  shall  in  all 
cases  have  a  vote,  and  when  the  voices  are  equal  the 
decision  shall  be  deemed  to  be  in  the  negative. 


Constitution 
of  House  of 
Commons  in 
Canada. 


The  Souse  of  Commons. 

37.  The  House  of  Commons  shall,  subject  to  the  pro- 
visions of  this  Act,  consist  of  one  hundred  and  eighty- 
one  members,1  of  whom  eighty -two  shall  be  elected  for 
Ontario,  sixty-five  for  Quebec,  nineteen  for  Nova  Scotia 
and  fifteen  for  New  Brunswick. 


1  Increased  by  the  addition,  under  sec.  51,  of  the   extra  provinces 
which  have  joined  the  Union. 
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38.  The  Governor-General  shall  from  time  to  time,  summoning  of 

House  of 

in  the  Queen's  name,  by  instrument  under  the  great  Commons, 
seal  of  Canada,  summon  and  call  together  the  House  of 
Commons. 

39.  A  Senator  shall  not  be  capable  of  being  elected  ^n;^se  House 
or  of  sitting  or  voting  as  a  member  of  the  House  of  of  commons. 
Commons. 

40.  Until  the  Parliament  of  Canada  otherwise  pro-  Electoral  dis- 

1  ,         triets  of  the 

vides,  Ontario,  Quebec,  Nova  Scotia,  and  New  Brunswick  Four  Provinces. 
shall,  for  the  purposes  of  the  election  of  members  to 
serve  in  the  House  of  Commons,  be  divided  into  elec- 
toral districts  as  follows  : — 

1. — Ontario. 
Ontario  shall  be  divided  into  the  counties,  ridings  of 
counties,  cities,  parts  of  cities,  and  towns  enumerated 
in  the  First  Schedule  to  this  Act,  each  whereof  shall  be 
an  electoral  district,  each  such  district  as  numbered  in 
that  Schedule  being  entitled  to  return  one  member. 

2. —  Quebec. 
Quebec  shall  be  divided  into  sixty-five  electoral 
districts,  composed  of  the  sixty-five  electoral  divisions 
into  which  Lower  Canada  is  at  the  passing  of  this  Act 
divided  under  Chapter  two  of  the  Consolidated  Statutes 
of  Canada,  Chapter  seventy-five  of  the  Consolidated 
Statutes  for  Loiver  Canada,  and  the  Act  of  the  province 
of  Canada  of  the  twenty-third  year  of  the  Queen, 
Chapter  one,  or  any  other  Act  amending  the  same  in 
force  at  the  Union,  so  that  each  such  electoral  division 
shall  be  for  the  purposes  of  this  Act  an  electoral 
district  entitled  to  return  one  member. 

3. — Nova  Scotia. 
Each  of  the  eighteen  counties  of  Nova  Scotia  shall 
be  an  electoral  district.     The  county  of  Halifax  shall 
be  entitled  to  return   two   members,  and  each  of  the 
other  counties  one  member. 

S  2340.  B 
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Continuance  of 
existing  elec- 
tion laws  until 
Parliament  of 
Canada  other- 
wise provides. 


4. — New  Brunswick. 
Each  of  the  fourteen  counties  into  which  New 
Brunswick  is  divided,  including  the  city  and  county  of 
St.  John,  shall  be  an  electoral  district.  The  city  of 
St.  John  shall  also  be  a  separate  electoral  district. 
Each  of  those  fifteen  electoral  districts  shall  be  en- 
titled to  return  one  member. 

41.  Until  the  Parliament  of  Canada  otherwise  pro- 
vides, all  laws  in  force  in  the  several  provinces  at  the 
Union  relative  to  the  following  matters  or  any  of  them, 
namely,  —  the  qualifications  and  disqualifications  of 
persons  to  be  elected  or  to  sit  or  vote  as  members  of 
the  House  of  Assembly  or  Legislative  Assemby  in  the 
several  provinces,  the  voters  at  elections  of  such  mem- 
bers, the  oaths  to  be  taken  by  voters,  the  returning 
officers,  their  powers  and  duties,  the  proceedings  at 
elections,  the  periods  during  which  elections  may  be 
continued,  the  trial  of  controverted  elections,  and  pro- 
ceedings incident  thereto,  the  vacating  of  seats  of  mem- 
bers, and  the  execution  of  new  writs  in  case  of  seats 
vacated  otherwise  than  by  dissolution, — shall  respectively 
apply  to  elections  of  members  to  serve  in  the  House  of 
Commons  for  the  same  several  provinces.1 

Provided  that,  until  the  Parliament  of  Canada  other- 
wise provides,  at  any  election  for  a  member  of  the 
House  of  Commons  for  the  district  of  Algoma,  in 
addition  to  persons  qualified  by  the  law  of  the  province 
of  Canada  to  vote,  every  male  British  subject,  aged 
twenty-one  years  or  upwards,  being  a  householder, 
shall  have  a  vote. 


Valin  v.  Lang- 
lois,  1879. 


1  Valine.  Langlois,  28  Oct.1879, 
3  S.  C.  R.  1.  In  P.  C.  13  Dec. 
1879  [present,  Lord  Selborne,  Sir 
J.  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  M.  E.  Smith.and  Sir  E.  Collier]. 
5  App.  Cas.  115;  49  L.  J.  P.  C.  37  ; 
41  L.  T.  662.  This  was  an  applica- 
tion for  special  leave  to  appeal,  and 
an  attack  upon  the  Dominion  Act, 


37  Vict.  c.  10.,  Trial  of  Election 
Petitions,  which  Act,  inter  alia, 
conferred  power  upon  the  Quebec 
Superior  Court  to  hear  an  election 
petition. 

Lord  Selborne  said :  "Their Lord- 
ships have  carefully  considered  the 
able  argument  they  have  heard  from 
Mr.  Benjamin,  and  they  feel  glad 
so  full  an  argument  has  been  offered 
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to  them,  because  there  can  be  no 
doubt  that  the  matter  is  one  of  great 
importance.  The  petition  is  to  ob- 
tain leave  to  appeal  from  two  con- 
current judgments  of  the  court  of 
first  instance  and  of  the  Court  of 
Appeal  affirming  the  competency  and 
validity  of  an  Act  of  the  Dominion 
Legislature  of  Canada.  Nothing 
can  be  of  more  importance,  certainly, 
than  a  question  of  that  nature,  and 
the  subject  matter  also,  being  the 
mode  of  determining  election  pe- 
titions in  cases  of  controverted  elec- 
tions to  seats  in  the  Parliament  of 
Canada,  is  beyond  all  doubt  of  the 
greatest  general  importance.  It 
therefore  would  have  been  very  un- 
satisfactory to  their  Lordships  to 
dispose  of  such  an  application  with- 
out, at  least,  having  had  the  grounds 
of  it  very  fully  presented  to  them. 
That  has  been  done,  and  I  think  I 
may  venture  to  say  for  their  Lord- 
ships generally,  that  they  very 
much  doubt  whether  if  there  had 
been  an  appeal,  and  counsel  present 
on  both  sides,  the  grounds  on  which 
an  appeal  would  have  been  suppor- 
ted or  might  have  been  supported 
could  have  been  better  presented 
to  their  Lordships  than  they  have 
been  upon  the  present  occasion. 

"  In  that  state  of  the  case  their 
Lordships  must  remember  on  what 
principles  an  application  of  this  sort 
should  be  granted  or  refused.  It 
has  been  rendered  necessary  by  the 
legislation  [38  Vict.  c.  11.]  which 
has  taken  place  in  the  colony  to 
make  a  special  application  to  the 
Crown  in  such  a  case  for  leave  to 
appeal ;  and  their  Lordships  have 
decided  on  a  former  occasion  [Min- 
ister of  St.  Andrews  v.  Johnston, 
Dec.  10,  1877,  where  all  the  cases 
are  noted.  See  Wheeler's  P.  C. 
Law,  957  ;  3  App.  Cas.  159 ;  37 
L.  T.  556 ;  26  W.  E.  359]  that  a 
special  application  of  that  kind 
should  not  be  lightly  or  very  easily 
granted  ;  and  that  it  is  necessary  to 
show  both  that  the  matter  is  one  of 
importance,  and  also  that  there  is 
really  a  substantial  question  to  be 
determined.     It  has  been  already- 


said  that  their  Lordships  have  no  Valin  v.  Lano- 
doubt  about  the  importance  of  this  MIS'  18^9- 
question,  but  the  consideration  of 
its  importance  and  the  nature  of  the 
question  tell  both  ways.  On  the 
one  hand,  those  considerations 
would  undoubtedly  make  it  right  to 
permit  an  appeal,  if  it  were  shown 
to  their  Lordships,  prima  facie, 
at  all  events,  that  there  was  a  serious 
and  a  substantial  question,  requiring 
to  be  determined.  On  the  other 
hand,  the  same  considerations  make 
it  unfit  and  inexpedient  to  throw 
doubt  upon  a  great  question  of  con- 
stitutional law  in  Canada,  and 
upon  a  decision  in  the  Court  of  Ap- 
peal' there,  unless  their  Lordships 
are  satisfied  that  there  is  prima 
facie  a  serious  and  a  substantial 
question  requiring  to  be  determined. 
Their  Lordships  are  not  satisfied  in 
this  case  that  there  is  any  such 
question, inasmuch  as  they  entertain 
no  doubt  that  the  decisions  of  the 
lower  courts  were  correct. 

"  It  is  not  to  be  presumed  that 
the  Legislature  of  the  Dominion  has 
exceeded  it  powers,  unless  upon 
grounds  of  a  serious  nature.  In 
the  present  case,  their  Lordships 
find  that  the  subject  matter  of  this 
controversy,  that  is,  the  determina- 
tion of  the  way  in  which  questions 
of  this  nature  are  to  be  decided  as 
to  the  validity  of  the  returns  of 
members  to  the  Canadian  Parlia- 
ment, is,  beyond  all  doubt,  placed 
within  the  authority  and  the  legis- 
lative power  of  the  Dominion  Par- 
liament by  the  41st  section  of  the 
Act  of  1867  ;  upon  that  point  no 
controversy  is  raised.  The  contro- 
versy is  solely  whether  the  power 
which  that  Parliament  possesses  of 
making  provision  for  the  mode  of 
determining  such  questions  has 
been  competently  or  incompetently 
exercised.  The  only  ground  on 
which  it  is  alleged  to  have  been  in- 
competently exercised  is  that  by  the 
91st  and  92nd  sections  of  the  Act  of 
1867,  which  distribute  legislative 
powers  between  the  provincial  and 
the  Dominion  legislatures,  the  Do- 
minion    Parliament     is     excluded 
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Valin  v.  Lang-  from  the  power  of  legislating  on  any 
lois,  1879.  matter  coming  within  those  classes 

of  subjects  which  are  assigned  ex- 
clusively to  the  legislatures  of  the 
provinces.  [Reads  sub-sec.  14, 
sec.  92.]  The  argument  which 
has  been  offered  to  their  Lordships 
to  induce  them  to  come  to  the  con- 
clusion that  there  is  here  a  serious 
question  to  be  determined,  is  that 
the  Act,  1874,  37  Vict.  c.  10.,  the 
validity  of  which  is  challenged, 
contravenes  this  particular  provi- 
sion of  the  sec.  92,  which  exclu- 
sively assigns  to  the  provincial 
legislatures  the  power  of  legislating 
for  the  administration  of  justice  in 
the  provinces,  including  the  consti- 
tution, maintenance,  and  organiza- 
tion of  provincial  courts  of  civil 
and  criminal  jurisdiction,  and  in- 
cluding procedure  in  civil  (not  in 
criminal)  matters  in  those  courts. 
Even  if  the  41st  sec.  were  not  in  the 
Act,  it  would  not  be  quite  plain 
that  the  transfer  of  the  jurisdiction 
to  determine  upon  the  right  to  seats 
in  the  Canadian  Legislature — a 
thing  which  had  been  always  done 
not  by  courts  of  justice,  but  other- 
wise —  would  come  within  the 
natural  import  of  those  general 
words,  '  The  administration  of  jus- 
tice in  the  provincial  courts  and 
procedure  in  civil  matters  in  those 
courts.'  But  one  thing,  at  least,  is 
clear,  that  those  words  do  not  point 
expressly,  or  by  any  necessary  im- 
plication, to  the  particular  subject 
of  election  petitions ;  and  when  we 
find  in  the  same  Act  another 
clause  which  deals  expressly  with 
those  petitions,  there  is  not  the 
smallest  difficulty  in  taking  the  two 
clauses  together  and  placing  upon 
them  both  a  consistent  construc- 
tion. That  other  clause,  the 
41st,  expressly  says  that  the  old 
mode  of  determining  this  class 
of  questions  was  to  continue  until 
the  Parliament  of  Canada  should 
otherwise  provide.  It  was,  there- 
fore, the  Parliament  of  Canada 
which  was  otherwise  to  provide. 
It  did  otherwise  provide  by  the  Act 
of  1873,  which  Act  it  afterwards 


altered,  and  then  passed  the  Act 
now  in  question.  So  far,  it  is  very 
difficult  to  suggest  any  ground  upon 
which  the  competency  of  the  Par- 
liament of  Canada  so  to  legislate 
could  be  called  in  question.  But 
the  ground  which  is  suggested  is 
this,  that  it  has  seemed  fit  to  the 
Parliament  of  Canada  to  confer  the 
jurisdiction  necessary  for  the  trial 
of  election  petitions  upon  courts  of 
ordinary  jurisdiction  in  the  pro- 
vinces, and  it  is  said  that  although 
the  Parliament  of  Canada  might  have 
provided  in  any  other  manner  for 
those  trials,  and  might  have  created 
any  new  courts  for  this  purpose,  it 
could  not  commit  the  exercise  of 
such  a  new  jurisdiction  to  any 
existing  provincial  court."  Their 
Lordships  "  are  at  a  loss  to  follow 
that  argument,  even  supposing 
that  this  were  not  in  truth  and 
in  substance  the  creation  of  a  new 
court.  If  the  subject-matter  is  with- 
in the  jurisdiction  of  the  Dominion 
Parliament  it  is  not  within  the 
jurisdiction  of  the  Provincial  Par- 
liament, and  that  which  is  excluded 
by  the  91st  sec.  from  the  jurisdiction 
of  the  Dominion  Parliament  is  not 
anything  else  than  matters  coming 
within  the  classes  of  subjects  assign- 
ed exclusively  to  the  legislatures  of 
the  provinces.  The  only  material 
class  of  subjects  relates  to  the  ad- 
ministration of  justice  in  the  pro- 
vinces, which,  read  with  the  41st 
sec,  cannot  be  reasonably  taken  to 
have  anything  to  do  with  election 
petitions.  There  is,  therefore, 
nothing  here  to  raise  a  doubt  about 
the  power  of  the  Dominion  Parlia- 
ment to  impose  new  duties  upon 
the  existing  provincial  courts,  or 
to  give  them  new  powers  as  to  mat- 
ters which  do  not  come  within  the 
classes  of  subjects  assigned  exclu- 
sively to  the  legislatures  of  the  pro- 
vinces. But  in  addition  to  that  it  ap- 
pears that  bytheActof  1873,  which, 
even  by  those  j  udges  who  are  said 
to  have  disputed  the  competency  of 
the  Act  of  1874,  is  admitted  to  have 
been  competent  to  the  Dominion 
Parliament,  what  appears  to  their 
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Lordships  to  be  exactly  the  same 
thing  in  substance,  and  not  so  very 
different  even  in  form,  was  done. 
It  was  intended  that  when  a  court 
of  appeal  should  be  constituted  for 
the  Dominion,  a  judge  of  that  court 
of  appeal  should  be  the  judge  in 
the  first  instance  of  election  peti- 
tions, and  three  judges  of  the  same 
court  should  have  power  to  sit  in 
appeal  from  any  judgment  of  a 
single  j  udge.  But  it  was  necessary 
also  to  provide  for  the  interval 
between  "the  passsing  of  the  Act  and 
the  constitution  of  such  a  court  of 
appeal ;  and  that  Act  of  1873  pro- 
vided that  in  the  meantime  the 
judges  of  the  existing  provincial 
courts  should  exercise,  under  regula- 
tions contained  in  it,  the  same  juris- 
diction. It  did  not,  indeed,  say  the 
courts  ;  it  said  the  judges  of  the 
courts,  and  that  is  really,  in  their 
Lordships'  view,  the  sole  difference 
for  this  purpose  between  the  Acts 
of  1873  and  1874.  The  Act  of 
1874  in  substance  does  the  same 
thing,  except  that  in  the  definition 
clause  it  uses  this  language  :  '  The 
expression  "  the  court,"  as  respects 
elections  in  the  several  provinces 
hereinafter  mentioned  respectively, 
shall  mean  the  courts  hereinafter 
mentioned  or  any  judges  there- 
of,' and  then  it  mentions  by 
their  known  names  the  existing 
courts  of  the  different  provinces. 
When  their  Lordships  go  on  to 
look  at  the  provisions  which  fol- 
low in  the  Act,  it  is  clear  not  only 
that  a  new  jurisdiction  is  conferred 
upon  these  courts,  but  that  every- 
thing necessary  for  the  exercise  of 
that  new  jurisdiction  is  provided 
for,  even  the  power  to  take  evidence ; 
it  is  said  that  a  single  judge  in  ro- 
tation, and  not  the  entire  court,  is 
to  exercise  that  jurisdiction,  and  in 
the  48th  sec,  '  That  on  the  trial  of 
an  election  petition,  and  in  other 
proceedings  under  this  Act,  the 
judge  shall,  subject  to  the  pro- 
visions of  this  Act,  have  the  same 
powers  of  jurisdiction  and  authority 
as  a  judge  of  one  of  the  superior 
courts  of  law  or  equity  for  the  pro- 


vince in  which  such  election  is  held,   Valin  v.  Lang- 
sitting  in  term,  or  proceeding  at  the  L0IS> 18^9, 
trial  of  an  ordinary  civil  suit,  and 
the  court  held  by  him  in  such  trial 
shall  be  a  court  of  record.' 

"  Words  could  not  be  more  plain 
than  those  to  create  this  as  a  new 
court  of  record,  and  not  the  old 
court,  with  some  superadded  juris- 
diction to  be  exercised,  as  if  it  had 
been  part  of  its  old  jurisdiction. 
And  all  that  is  said  as  to  the  em- 
ployment of  the  same  officers,  or  of 
any  other  machinery  of  the  court  for 
certain  purposes — defined  by  refer- 
ence to  the  existing  procedure  of  the 
courts — shows  that  the  Dominion 
Legislature  was  throughout  dealing 
with  this  as  a  new  jurisdiction 
created  by  itself,  although  in  many 
cases  adopting,  as  it  was  convenient 
that  it  should  adopt,  existing  ma- 
chinery. Therefore,  their  Lordships 
see  nothing  but  a  nominal,  a  verbal, 
and  an  unsubstantial  distinction 
between  this  latter  Act,  as  to  its 
principles,  and  those  provisions  of 
the  former  Act,  which  all  the  judges 
of  all  the  courts  in  Canada,  appa- 
rently without  difficulty,  held  to  be 
lawful  and  constitutional." 

His  Lordship  then  referred  to 
the  allegation  that  some  of  the 
judges  had  declined  to  exercise  this 
jurisdiction,  and  said  nothing  had 
been  stated  to  lead  their  Lordships 
to  apprehend  that  there  is  any  real 
probability  that  any  judge  of  the 
inferior  courts  will  hereafter  dispute 
their  obligation  to  follow  the  ruling 
of  the  Supreme  Court,  unless  and 
until  it  shall  be  reversed  by  Her 
Majesty  in  Council.  "  Under  these 
circumstances,  their  Lordships  are 
not  persuaded  that  there  is  any 
reason  to  apprehend  difficulty  or 
disturbance  from  leaving  untouched 
the  decision  of  the  Court  of  Appeal. 
Their  Lordships  are  not  convinced 
that  there  is  any  reason  to  expect 
that  any  of  the  judges  of  the  court 
below  will  act  otherwise  than  in 
due  subordination  to  the  appellate 
jurisdiction,  or  refuse  to  follow  the 
law  as  laid  down  by  it."  If,  in- 
deed, there  had  been  "  produced  in 
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Valin  v.  Lang-  the  minds  of  any  of  their  Lordships 
lois,  1879.  doubts  of  the  soundness  of  the  deci- 

sion of  the  Court  of  Appeal,  their 
Lordships  would  have  felt  it  their 
duty  to  advise  Her  Majesty  to 
grant  the  leave  which  is  now 
asked  for;  but,  on  the  contrary, 
the  result  of  the  whole  argument 
has  been  to  leave  their  Lordships 
under  the  impression  that  there  is 
here  no  substantial  question  at  all 
to  be  determined,  and  that  it  would 
be  much  more  likely  to  unsettle 
the  mindsof  Her  Majesty's  subjects 
in  the  Dominion,  and  to  disturb  in 
an  inconvenient  manner  the  legis- 
lative and  other  proceedings  there, 
if  they  were  to  grant  the  prayer  of 
this  petition,  and  so  throw  a  doubt 
on  the  validity  of  the  decision  of 
the  Court  of  Appeal  below,  than  if 
they  were  to  advise  Her  Majesty  to 
refuse  it.  Under  these  circum- 
stances, their  Lordships  feel  it  their 
duty  humbly  to  advise  Her  Majesty 
that  the  leave  to  appeal  should  not 


"Writs  for  first 
election. 


As  to  casual 
vacancies. 


be  granted,  and  that  the  petition 
should  be  dismissed." 

See  Canadian  cases :  Niagara 
Election  case,  29  U.C.C.  P.  261; 
Belanger  v.  Caron,  5  Q.  L.  E.  19 ; 
Guay  v.  Blanchet,  5  Q.  L.  E. 
43;  Bruneau  v.  Massue,  23  L. 
C.  Jur.  60;  "White  v.  Macken- 
zie, 20  L.  C.  Jur.  22;  Eyan  v. 
Devlin,  20  L.  C.  Jur.  77 ;  Owens 
v.  Cushing,  20  L.  C.  Jur.  86 ;  and 
Theberge  v.  Laudry  [Quebec 
Election  Petitions],  Nov.  7,  1876, 
2  App.  Cas.  102  ;  46  L.  J.  P.  C.  1 ; 
35  L.  T.  640 ;  25  W.  E.  216 ;  Eng- 
lish Election  Petitions,  Peel's  Act, 
1839,  and  Lord  Selborne  in  Queen 
v .  Burah,  June  5,  1878,  3  App. 
Cas.  at  p.  904.  Colonial  legisla- 
tures have  powers  expressly  limited 
by  the  Imperial  Act  which  created 
them,  and  when  acting  within  those 
limits  have  "plenary  powers  of 
legislation  as  large  and  of  the  same 
nature  as  those  of  the  Imperial  Par- 
liament itself." 

42.  For  the  first  election  of  members  to  serve  in 
the  House  of  Commons  the  Governor-General  shall 
cause  writs  to  be  issued  by  such  person,  in  such  form, 
and  addressed  to  such  returning  officers  as  he  thinks  fit. 

The  person  issuing  writs  under  this  section  shall 
have  the  like  powers  as  are  possessed  at  the  Union  by 
the  officers  charged  with  the  issuing  of  writs  for  the 
election  of  members  to  serve  in  the  respective  House 
of  Assembly  or  Legislative  Assembly  of  the  province 
of  Canada,  Nova  Scotia,  or  New  Brunswick;  and  the 
returning  officers  to  whom  writs  are  directed  under 
this  section  shall  have  the  like  powers  as  are  possessed  at 
the  Union  by  the  officers  charged  with  the  returning  of 
writs  for  the  election  of  members  to  serve  in  the  same 
respective  House  of  Assembly  or  Legislative  Assembly. 

43.  In  case  a  vacancy  in  the  representation  in  the 
House  of  Commons  of  any  electoral  district  hap- 
pens before  the  meeting  of  the  Parliament,  or  after 
the  meeting  of  the  Parliament  before  provision  is 
made  by  the  Parliament  in  this  behalf,  the  provisions 
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of  the  last  foregoing  section  of  this  Act  shall  extend 
and  apply  to  the  issuing  and  returning  of  a  writ  in 
respect  of  such  vacant  district. 

44.  The  House  of  Commons,  on  its  first  assembling  ^g^^of 
after  a  general  election,  shall  proceed  with  all  practicable  House  of 
speed  to  elect  one  of  its  members  to  be  Speaker. 

45.  In  case  of  a  vacancy  happening  in  the  office  of  ^ t0  fflVns  uv 

.  .  T  vacancy  jn 

Speaker  by  death,  resignation  or  otherwise,  the  House  office  of 
of  Commons  shall,  with  all  practicable  speed,  proceed  pea  er 
to  elect  another  of  its  members  to  be  Speaker. 

46.  The  Speaker  shall  preside  at  all  meetings  of  the  speaker  to 

x  *-  preside. 

House  of  Commons. 

47.  Until  the  Parliament  of  Canada  otherwise  pro-  Provision  in 

.  ,  .  case  of  absence 

vides,  in  case  ol  the  absence  tor  any  reason  ot  the  of  speaker. 
Speaker  from  the  chair  of  the  House  of  Commons,  for 
a  period  of  forty-eight  consecutive  hours,  the  House 
may  elect  another  of  its  members  to  act  as  Speaker, 
and  the  member  so  elected  shall,  during  the  con- 
tinuance of  such  absence  of  the  Speaker,  have  and 
execute  all  the  powers,  privileges  and  duties  of 
Speaker. 

48.  The  presence  of  at  least  twenty  members  of  the  Quorum  of 
House  of  Commons  shall  be  necessary  to  constitute  a  commons. 
meeting  of  the  House  for  the  exercise  of  its  powers ; 

and  for  that  purpose  the  Speaker  shall  be  reckoned  as  a 
member. 

49.  Questions  arising  in  the  House  of  Commons  shall  2°„ng  f* 
be  decided  by  a  majority  of  voices  other  than  that  of  the  Commons. 
Speaker,  and  when  the  voices  are  equal,  but  not  other- 
wise, the  Speaker  shall  have  a  vote. 

50.  Every  House  of  Commons  shall  continue  for  five  Duration  of 
years  from  the  day  of  the  return  of  the  writs  for  choos-  Commons. 
ing  the  House  (subject  to  be  sooner  dissolved  by  the 
Governor-General),  and  no  longer. 

51.  On  the  completion  of  the  census  in  the  year  one  Decennial  re- 
thousand  eight  hundred  and  seventy-one,  and  of  each  representation. 
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number  of 
House  of 
Commons. 


subsequent  decennial  census,  the  representation  of  the 
four  provinces  shall  be  readjusted  by  such  authority,  in 
such  manner  and  from  such  time  as  the  Parliament 
of  Canada,  from  time  to  time,  provides,  subject  and 
according  to  the  following  rules  : — 

(1.)  Quebec  shall  have  the  fixed  number  of  sixty-five 
members ; 

(2.)  There  shall  be  assigned  to  each  of  the  other 
provinces,  such  a  number  of  members  as  will 
bear  the  same  proportion  to  the  number  of  its 
population  (ascertained  at  such  census)  as  the 
number  sixty -five  bears  to  the  number  of  the 
population  of  Quebec  (so  ascertained) ; 

(3.)  In  the  computation  of  the  number  of  members 
for  a  province  a  fractional  part  not  exceeding 
one-half  of  the  whole  number  requisite  for 
entitling  the  province  to  a  member  shall  be 
disregarded ;  but  a  fractional  part  exceeding 
one-half  of  that  number  shall  be  equivalent  to 
the  whole  number ; 

(4.)  On  any  such  re-adjustment  the  number  of  mem- 
bers for  a  province  shall  not  be  reduced,  unless 
the  proportion  which  the  number  of  the  popu- 
lation of  the  province  bore  to  the  number  of 
the  aggregate   population   of    Canada  at  the 
then  last  preceding  re-adjustment  of  the  num- 
ber of  members  for  the  province  is  ascertained 
at  the  then  latest  census  to  be  diminished  by 
one-twentieth  part  or  upwards  ; 
(5.)  Such  re-adjustment  shall  not  take   effect  until 
the  termination  of  the  then  existing  Parlia- 
ment. 
52.  The  number  of  members  of  the  House  of  Com- 
mons may  be,  from  time  to   time,  increased  by  the 
Parliament    of    Canada,    provided    the    proportionate 
representation  of  the  Provinces  prescribed  by  this  Act 
is  not  thereby  disturbed. 
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Monet  Votes. — Royal  Assent. 
53.  Bills  for  appropriating  any  part  of  the  public  Appropriation 

<ti.icl  t;ix  bills. 

revenue,   or  for  imposing    any   tax   or   impost,    shall 
originate  in  the  House  of  Commons.1 

54-.  It  shall  not  be  lawful  for  the  House  of  Commons  Eecommenda- 
to  adopt  or  pass  any  vote,  resolution,  address  or  bill  for  yotea.  " 
the  appropriation  of  any  part  of  the  public  revenue,  or 
of  any  tax  or  impost,  to  any  purpose  that  has  not  been 
first  recommended  to  that  House  by  message  of  the 


1  For  the  House  of  Commons  of 
the  United  Kingdom,  it  is  claimed 
Money  Bills  must  originate  there- 
in, and  further,  it  is  said,  that 
House  will  not  permit  the  least 
alteration  or  amendment  to  be 
made  by  the  Lords  to  this  mode 
of  taxing  the  people  by  a  Money 
Bill.  1  Black.  Comm.  [4th  ed.], 
137  [quoting  3  Hallam  Const. 
Hist.  c.  13],  says,  under  the  ap- 
pellation of  Money  Bills  "  are  in- 
cluded all  Bills  by  which  money  is 
directed  to  be  raised  upon  the  sub- 
ject for  any  purpose  or  shape  what- 
ever; either  for  the  exigencies  of 
government,  and  collected  from 
the  kingdom  in  general."  "  Yet 
Sir  Matthew  Hale  mentions  one 
case,  founded  on  the  practice  of 
Parliament  in  the  reign  of  Henry 
VI.  [Tear  Book,  33  Henry  VI.  17 ; 
but  see  Sir  Heneage  Finch's  an- 
swer, Com.  Jour.,  22nd  April 
1671  ;  4  Hansard,  480],  wherein 
he  thinks  the  Lords  may  alter  a 
Money  Bill;  and  that  is, if  the  Com- 
mons grant  a  tax  for  four  years, 
and  the  Lords  alter  it  to  less  time, 
as  for  two  years ;  here,  he  says,  the 
Bill  need  not  be  sent  back  to  the 
Commons  for  their  concurrence, 
but  may  Teceive  the  Royal  Assent 
without  further  ceremony ;  for  this 
alteration  of  the  Lords  is  consistent 
with  the  grant  of  the  Commons." 
Now  the  same  learned  author  says, 
"  In  any  case  where  a  Money  Bill 
is  remanded  to  the  Commons,  all 


amendments  in  the  mode  of  taxation 
are  sure  to  be  rejected,"  and  the 
Bill  would  be  introduced  again 
in  the  House  of  Commons.  But 
whether  the  Commons  have  this 
extreme  prerogative  or  not,  the 
making  of  amendments  is  a  strong 
lever  of  protest,  and  in  a  serious 
crisis,  from  fear  or  threats  of 
abolition,  ought  not  to  be  aban- 
doned. It  will  be  noticed  sec.  54 
gives  a  controlling  voice  to  the 
Governor-General.  In  the  United 
States  the  Senate  may  propose 
or  concur  in  amendments  as  on 
other  bills  [see  sec.  7.  art.  1,  United 
States  Const. ;  Story's  Comm. 
Const.  U.S.,  4th  ed.,  sees.  874-876]. 
Story  says,  sec.  878,  '■  Indeed,  so 
little  importance  has  the  exclusive 
possession  of  such  a  power  been 
thought  in  the  State  governments, 
that  some  of  the  State  constitutions 
made  no  difference  as  to  the  power 
of  each  branch  of  the  legislature 
to  originate  Money  Bills.  Most  of 
them  contain  a  provision  similar  to 
that  in  the  Constitution  of  the 
United  States,  and  in  those  States 
where  exclusive  power  formerly 
existed,  as,  for  instance,  in  Virginia 
and  South  Carolina,  it  was  a  con- 
stant source  of  difficulties  and  con- 
tentions [2  Elliot's  Debates,  283- 
284],  In  the  revised  Constitution 
of  South  Carolina  (in  1790),  the 
provision  was  altered  so  as  to  con- 
form to  the  clause  in  the  Constitu- 
tion of  the  United  States." 
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Koyal  Assent 
to  Bills,  &c. 


Disallowance 
by  Order  in 
Council  of  Act 
assented  to  by 
Governor- 
General. 


Signification  of 
Queen's  plea- 
sure on  Bill 
reserved. 


Governor-General  in  the  session  in  which  such  vote, 
resolution,  address  or  bill  is  proposed.1 

55.  Where  a  Bill  passed  by  the  Houses  of  the  Parlia- 
ment is  presented  to  the  Governor- General  for  the 
Queen's  assent,  he  shall  declare,  according  to  his 
discretion,2  but  subject  to  the  provisions  of  this  Act 
and  to  Her  Majesty's  instructions,  either  that  he  assents 
thereto  in  the  Queen's  name,  or  that  he  withholds  the 
Queen's  assent,  or  that  he  reserves  the  Bill  for  the 
signification  of  the  Queen's  pleasure. 

56.  Where  the  Governor-General  assents  to  a  Bill  in 
the  Queen's  name,  he  shall  by  the  first  convenient 
opportunity  send  an  authentic  copy  of  the  Act  to  one 
of  Her  Majesty's  Principal  Secretaries  of  State,  and  if 
the  Queen  in  Council  within  two  years  after  receipt 
thereof  by  the  Secretary  of  State  thinks  fit  to  disallow 
the  Act,  such  disallowance  (with  a  certificate  of  the 
Secretary  of  State  of  the  day  on  which  the  Act  was 
received  by  him)  being  signified  by  the  Governor- 
General,  by  speech  or  message  to  each  of  the  Houses 
of  the  Parliament  or  by  proclamation,  shall  annul  the 
Act  from  and  after  the  day  of  such  signification.3 

57.  A  Bill  reserved  for  the  signification  of  the 
Queen's  pleasure  shall  not  have  any  force  unless  and 
until,  within  two  years  from  the  day  on  which  it  was 
presented  to  the  Governor-General  for  the  Queen's 
assent,  the  Governor-General  signifies,  by  speech  or 
message  to  each  of  the  Houses  of  the  Parliament  or  by 
proclamation,  that  it  has  received  the  assent  of  the 
Queen  in  Council.4 


1  It  appears  from  this  that  the 
Dominion  House  of  Commons  can- 
not pass  any  Bill  for  appropriation 
of  any  part  of  the  public  revenue 
to  any  purpose  that  has  not  been 
first  recommended  to  that  House  by 
the  Governor-General.  See  sec.  53. 

2  See  sec.  11,  Note. 

3  See  for   assent    by  Governor- 


General  to  precedence  of  Queen's 
Counsel  and  provincial  Queen's 
Counsel,  Lenoir  v.  Bitchie,  Nov. 
4th,  1879,  3  S.  C.  E.  575. 

4  See  as  to  consent  of  Governor- 
General  to  allow  or  disallow  Acts 
of  the  provincial  legislatures,  sees. 
11,  12,  55,  90,  and  93,  and  notes 
thereto. 
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xln  entry  of  every  such  speech,  message,  or  pro- 
clamation shall  be  made  in  the  journal  of  each  House, 
and  a  duplicate  thereof  duly  attested  shall  he  delivered 
to  the  proper  officer  to  be  kept  among  the  records  of 
Canada. 

V. — Provincial  Constitutions. 

Executive  Power. 
58.  For   each  province   there   shall  be  an   officer,  Appointment 

L  of  Lieutenant- 

styled    the     Lieutenant-Governor,    appointed    by    the  Governors  of 

Governor- General  in  Council  by  instrument  under  the  pro  ,h 

great  seal  of  Canada} 


1  The  fact  that  whereas  the  Gover- 
nor-General is  directly  appointed  by 
the  Queen,  the  Lieutenant-Gover- 
nor of  a  province  is  appointed,  not 
by  Her  Majesty,  but  by  the  Gover- 
nor-General, who  has  also  the  power 
of  dismissal,  cannot  be  successfully 
used  as  an  inference  that  the  Im- 
perial Legislature  meant  to  vest  in 
the  provinces  of  Canada  the  right 
of  exercising  supreme  legislative 
powers,  in  which  the  British  sove- 
reign was  to  have  no  share.  But 
the  act  of  the  Governor- General 
and  his  Council  in  making  the  ap- 
pointment is,  within  the  meaning 
of  the  statute,  the  act  of  the  Crown, 
and  a  Lieutenant-Governor,  when 
appointed,  is  as  much  the  repre- 
sentative of  Her  Majesty,  for  all 
purposes  of  provincial  government, 
as  the  Governor-General  himself  is 
for  all  purposes  of  Dominion  go- 
vernment. Maritime  Bank  of 
Canada  v.  New  Brunswick  Re- 
ceiver-General, July  2nd,  1892, 
[1892]  A.  C.  at  p.  443 ;  and  below, 
17  &  20  S.  C.  R.  657,  695.  See 
sec.  64. 

See  Notes  to  sees.  90  and  93. 
In  a  question  of  precedence  of 
Queen's  Counsel,  held  the  provinces 
could  not  give  precedence  over 
Queen's  Counsel  already  appointed 
by  the  Governor- General.  Lenoir 
v.  Eitchie,  Nov.  4th,  1879,  3  S.  C. 
K  575. 

InAtt.-Gen.of  Canadau.Att  -Gen. 


of  Ontario  [1892],  3  0.A.R.6;  19 
O  R.  47,  it  was  argued  that  a  simi- 
lar phrase  was  used,  giving  power  of 
legislation  to  the  provincial  consti- 
tutions, as  when  legislative  power 
was  given  to  the  Dominion.  [See 
sec.  17.]  That  the  same  phrase  being 
used  indicated  the  existence  in  the 
case  of  the  provinces  of  the  same 
quality  of  legislative  power,  to  be 
exercised  in  the  same  way,  and  with 
the  same  degree  of  latitude,  as  to 
methods,  means,  and  facilities  for 
carrying  out  such  legislative  powers 
as  in  the  case  of  the  Dominion. 
This  fifth  division  is  headed  Pro- 
vincial "  Constitutions.'"  So  "  Con- 
stitutions," the  same  phrase  which 
is  used  in  the  preamble  with  refer- 
ence to  the  Constitution  of  the 
United  Kingdom,  and  to  the  Con- 
stitution of  the  legislative  authority 
of  the  Dominion  of  Canada.  It  is 
not,  therefore,  the  incorporation  of 
a  company,  or  the  charter  of  a 
municipality,  or  any  lesser  or  other 
thing,  so  far  as  this  title  shows,  than 
the  Constitution  of  a  State.  There 
is  the  "  Constitution  of  the  United 
Kingdom "  ;  there  is  the  "  Con- 
stitution of  Canada,"  and  there  is 
the  "Provincial Constitutions."  The 
name  embraces  the  ideas  of  sove- 
reignty and  of  political  organization. 
The  Lieutenant-General  is  to  be 
appointed  by  the  "  Governor-Gen- 
eral in  Council."  It  is,  therefore, 
the  Governor-General  of  Canada,  as 
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Jf6ileuten^Ce  *^.  ^  lieutenant- Governor  shall  hold  office  during 
Governor.  the  pleasure  of  the  Governor-General,1  but  any  Lieu- 
tenant-Governor appointed  after  the  commencement  of 
the  first  session  of  the  Parliament  of  Canada  shall  not 
be  removeable  within  five  years  from  his  appointment, 
except  for  cause  assigned,  which  shall  be  communicated 
to  him  in  writing  within  one  month  after  the  order 
for  his  removal  is  made,  and  shall  be  communicated  by 
message  to  the  Senate  and  to  the  House  of  Commons 
within  one  week  thereafter  if  the  Parliament  is  then 
sitting,  and  if  not  then  within  one  week  after  the  com- 
mencement of  the  next  session  of  the  Parliament. 


Letellier 
Case. 


the  Queen's  representative,  acting 
for  her,  and  in  her  name,  on 
the  advice  of  the  Queen's  Privy 
Council  of  Canada,  and  under  the 
Great  Seal  of  Canada,  who,  by  the 
statute,  is  to  appoint  to  the  office, 
who  thus  becomes  the  lieutenant  of 
the  representative  of  the  Queen,  and 
so  may  be  said  to  be  an  appropriate 
holder  of  such  prerogative  power 
as,  in  order  to  make  the  constitution 
efficient,  should  be  exercised  by  the 
executive  head  of  the  province. 
And  sec.  61  ordains  him  to  take 
and  subscribe  an  oath  of  allegiance 
similar  to  that  taken  by  the 
Governor-General.  And  by  sec.  62, 
the  Lieutenant-Governor  is  carry- 
ing on  the  governmentof  a  province. 

1  See  the  case  of  Letellier. 

Leggo's  Lord  Dufferin,  p.  653, 
states :  "  The  Hon.  Luc  Letellier 
de  St.  Just,  a  member  of  the 
Senate,  and  a  strong  supporter  of 
Mackenzie's  Government,  was  ap- 
pointed Lieutenant  -  Governor  of 
Quebec  in  1876.  The  Legislative 
Assembly,  Legislative  Council,  and 
the  Ministry  of  that  province  were 
then  in  antagonism  to  the  Do- 
minion Government.  Mr.  Letellier 
thus  found  himself  without  any 
political  sympathy  either  with  the 
ministers  or  the  representatives  of 
the  people.     In  1878  he  dismissed 


his  advisers,  though  the  majority 
of  the  Assembly  was  20  in  a  house 
of  65,  and  in  the  upper  house  two 
to  one.     11  April,  1878,  Sir  John 
Macdonald  brought  the  matter  be- 
fore   the    Dominion    Parliament. 
He  said  that  the  Lieutenant-Gover- 
nors of  the  different  provinces  stood 
precisely  in  the  same  position  with 
respect  to   the   Governor-General 
and  his  Cabinet  as  the  Governor- 
General  stands  in  respect  to  the 
Queen   and   her   Cabinet,   and  if 
that  be  admitted  then  it  must  be 
held  the  Parliament  of  the  Do- 
minion of  Canada  has  a  supervision 
of    the   acts   of    the    Lieutenant- 
Governors.      Every   Governor  of 
a  colony  in  the  British  Empire  was 
liable  to  have  his  conduct  discussed 
in  the  British  Parliament.    Gover- 
nor   Eyre,    184    Hansard    1064, 
1763,    see    his    trial,    1868,    and 
charge  of  Blackburn,  J. ;  Governor 
Darling's  case,  191  Hansard  1963  ; 
and   the  case  of  Mr.  Pope  Hen- 
nessy,  Governor  of  Mauritius.  Earl 
Grey,  on  Bepresentative  Govern- 
ments, said,  p.  346  :  "  But  there 
was  this  most  important  difference 
between  a  colonial  Governor  and  an 
English  sovereign  of  the  houses  of 
Plantagenet   or   Tudor,   that   the 
former  was  responsible  to  a  distant 
and  generally  impartial  authority, 
to  which  the  colonists  could  always 
appeal    to   relieve    them  from    a 
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governor  who  abused  his  power. 
The  Crown  could  recall  any  gover- 
nor who  failed  in  the  discharge  of 
his  duties,  and  if  it  refused  to  do  so 
on  a  well-grounded  complaint  from 
the  inhabitants  of  a  colony,  they 
were  entitled  to  lay  their  grievance 
before  Parliament,  to  which  the 
ministers  on  whose  advice  the 
Crown  had  acted  were  bound  to  an- 
swer for  what  had  been  done."  Sir 
John  argued  from  these  authori- 
ties that  the  same  power  that  rested 
in  the  Imperial  Parliament  with 
respect  to  colonial  Governors  ap- 
pointed by  direct  command  of  Her 
Majesty  exists  with  respect  to  the 
Dominion  Parliament  so  far  as 
regards  Lieutenant-Governors  ap- 
pointed by  commission  of  the 
Governor-General.  And  he  as- 
sumed the  Lieutenant-Governor 
of  each  province  has  the  same 
power,  represents  the  Crown  to 
the  same  degree,  as  the  Governor- 
General  represents  the  Crown  with 
respect  to  the  Dominion  Parlia- 
ment within  the  jurisdiction  of 
his  own  province.     Leggo,  668. 

In  1879  the  Dominion  Govern- 
ment applied  to  Her  Majesty's 
Government  for  an  expression  of 
views  with  reference  to  the  powers 
given  under  the  B.  1ST.  A.  Act,  with 
reference  to  the  dismissal  by  the 
Governor-General  of  a  Lieutenant- 
Governor.  The  Quebec  Ministry 
desired  the  question  to  be  referred 
to  the  Judicial  Committee  of  the 
Privy  Council,  but  the  Secretary 
of  State  was  of  opinion  the  case 
was  analagous  to  that  of  the  ISTew 
Brunswick  School  Act,  upon  which 
in  1872  the  Canadian  House  of 
Commons  sought  to  obtain  the 
opinion  of  the  Judicial  Committee. 
(See  sec.  93.)  He  therefore  con- 
sidered that  Her  Majesty  could  not 
with  propriety  be  advised  to  inter- 
fere. But  that  case  did  come  be- 
fore the  Privy  Council  in  Maher 
v.  Town  of  Portland,  1874.  See 
now  the  Supreme  Court  Amend- 
ment Act,  54  &  55  Vict.  (Dom.) 
c.  25.  s.  4,  giving  power  to  spe- 
cially   refer     such     questions    to 


the  Supreme  Court,  which  may  Letellier 
come  to  Her  Majesty  in  Coun-  Case. 
cil.  In  a  despatch  3  July,  1879, 
the  Secretary  of  State  conveyed 
the  following  conclusions  of  Her 
Majesty's  Government  :  "  There 
can  be  no  doubt  that  a  Lieutenant- 
Governor  of  a  province  has  an  un- 
questionable constitutional  right  to 
dismiss  his  ministers  if,  from  any 
cause,  he  feels  it  incumbent  upon 
him  to  do  so.  In  the  exercise  of 
this  right,  as  of  any  other  of  his 
functions,  he  ought,  of  course,  to 
maintain  the  impartiality  towards 
rival  political  parties  which  is 
essential  to  the  proper  perform- 
ance of  the  duties  of  his  office ; 
and  for  any  action  he  may  take  he  is 
(under  the  59th  sec.)  directly  res- 
ponsible to  the  Governor-General." 
"  In  deciding  whether  the  conduct 
of  a  Lieutenant-Governor  merits  re- 
moval from  office,  the  Governor- 
General — as  in  the  exercise  of 
other  powers  vested  in  him  by  the 
Imperial  statute — must  act  by  and 
with  the  advice  of  his  ministers." 
That  the  opinion  of  a  Governor- 
General  was  entitled  to  peculiar 
weight  (from  his  position),  "yet 
Her  Majesty's  Government  do  not 
find  anything  in  the  circumstances 
which  would  justify  him  from  de- 
parting in  this  instance  from  the 
general  rule  and  declining  to  follow 
the  decided  and  sustained  opinion 
of  his  ministers,  who  are  respon- 
sible for  the  peace  and  good 
government  of  the  Dominion  to 
the  Parliament."  "  The  cause 
assigned  for  the  removal  of 
a  Lieutenant-Governor  must  be 
communicated."  But  he  asked 
that  the  Canadian  ministers  should 
review  their  decision,  to  "  consider 
whether  it  were  necessary  for  the 
advantage  of  good  government  or 
contentment  of  the  province  that 
so  serious  a  step  should  be  taken  as 
the  removal  of  a  Lieutenant-Gover- 
nor from  office."  "  The  spirit  and 
intention  of  the  Act  being  that  the 
tenure  of  the  office  of  Lieutenant- 
Governor  should  endure,  as  a  rule, 
for  the   term   of  years  specifically 
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Letellteb 
Case. 


Salaries  of 
Lieutenant- 
Governors. 

Oaths,  &c.  of 
Lieutenant- 
Governor. 


Application  of 
provisions  re- 
ferring to 
Lieutenant- 
Governor. 


Appointment 
of  executive 
officers  for 
Ontario  and 
Quebec, 


mentioned;  and  that,  not  only, 
should  the  power  of  removal  never 
be  exercised  except  for  grave  causes, 
but  that  the  fact  that  the  political 
opinions  of  a  Lieutenant-Governor 
had  not  been  during  his  former 
career  in  accordance  with  those 
held  by  any  Dominion  ministry 
who  might  happen  to  succeed  to 
power  during  his  term  of  office 
would  afford  no  reason  for  its 
exercise." 

The  Dominion  Ministry  retained 
their  originial  opinion,  and  by 
Order  in  Council,  25  July  1879,  it 
was  resolved  that  it  was  expedient 
Mr.  Letellier  should  be  removed, 
the  cause  assigned  being  that  after 
the  votes  of  the  House  of  Com- 
mons during  the  last  session,  and 
that  of  the  Senate  during  the 
present,  his  usefulness  as  a  Lieu- 
tenant-Governor wasgone.  3  Todd's 
Bri.  Col.  [1880  ed.],  pp.  405,  411. 

Lord  Dufferin  laid  down  this 
principle  at  Halifax,  August  1873  : 
"  My  only  guiding  star  in  the  con- 
duct and  maintenance  of  my  official 
relations  with  your  public  men  is 
the  Parliament  of  Canada.     I  be- 


lieve in  Parliament,  no  matter 
which  way  it  votes ;  and  to  those 
men  alone  whom  the  deliberate 
will  of  the  Confederate  Parliament 
of  Canada  may  assign  to  me  as  my 
responsible  advisers,  can  I  give  my 
confidence.  Whether  they  are 
heads  of  this  party,  or  of  that  party, 
must  be  a  matter  of  indifference  to 
the  Governor-General ;  so  long  as 
they  are  maintained  he  is  bound 
to  give  them  his  unreserved  con- 
fidence, to  defer  to  their  advice, 
and  to  loyally  assist  them  with  his 
councils.  As  a  reasonable  being 
he  cannot  help  having  convictions 
on  the  merits  of  different  policies, 
but  these  considerations  are  ab- 
stract and  speculative  and  devoid  of 
practical  effect  in  his  official  re- 
lations. As  the  head  of  a  con- 
stitutional state,  engaged  in  the 
administration  of  Parliamentary 
government,  the  Governor-General 
has  no  political  friends, — still  less 
can  he  have  political  enemies. 
The  possession,  or,  being  suspected 
of  such  possession,  would  destroy 
his  usefulness."  Leggo's  Lord 
Dufferin,  662. 


60.  The  salaries  of  the  Lieutenant-Governors  shall 
be  fixed  and  provided  by  the  Parliament  of  Canada. 

61.  Every  Lieutenant-Governor  shall,  before  assum- 
ing the  duties  of  his  office,  make  and  subscribe  before 
the  Governor- General  or  some  person  authorized  by  him 
oaths  of  allegiance  and  office  similar  to  those  taken  by 
the  Governor- General1 


62.  The  provisions  of  this  Act  referring  to  the 
Lieutenant-Governor  extend  and  apply  to  the  Lieu- 
tenant-Governor for  the  time  being  of  each  province, 
or  other  the  chief  executive  officer  or  administrator 
for  the  time  being  carrying  on  the  government  of  the 
province,  by  whatever  title  he  is  designated. 

63.  The  Executive  Council  of  Ontario  and  of  Quebec 
shall  be  composed  of  such  persons  as  the  Lieutenant- 

1  See  Note,  sec.  58, 
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Governor  from  time  to  time  thinks  fit,  and  in  the  first 
instance  of  the  following  officers,  namely, — the 
Attorney-General,  the  Secretary  and  Registrar  of  the 
province,  the  Treasurer  of  the  province,  the  Commis- 
sioner of  Crown  Lands,  and  the  Commissioner  of  Agri- 
culture and  Public  Works,  with  in  Quebec  the  Speaker 
of  the  Legislative  Council  and  the  Solicitor-General. 

64.  The  constitution  of  the  executive  authority  in  Executive 

•>  Government  of 

each    of    the    provinces    of    Nova    Scotia    and    New  Nova  Scotia 
Brunswick    shall,    subject    to   the    provisions   of    this 
Act,    continue  as  it  exists  at  the  Union,  until  altered 
under  the  authority  of  this  Act.1 


and  Ne"w 
Brunswick. 


1  The  Dominion  and  provinces 
have  co-ordinate  authority  within 
their  respective  spheres,  both  being 
subject  to  the  Imperial  Parliament. 
The  question  in  Maritime  Bank  of 
Canada  v.  New  Brunswick  Re- 
ceiver General,  July  2,  [1892] 
A.  C.  437 ;  61  L.  J.  P.  C.  75  ; 
67  L.  T.  126 ;  reported  below 
17  &  20  S.  C.  R.  657,  695, 
whether  the  Provincial  Gov- 
ernment were  entitled  to  payment 
in  full  over  the  other  depositors 
and  simple  contract  creditors  of  the 
bank.  When  the  bank  stopped  pay- 
ment, 1887,  the  Provincial  Govern- 
ment was  a  simple  contract  creditor 
for  |35,O0O,  being  public  money  of 
the  province  deposited  in  the  name 
of  the  Receiver-General.  The  Re- 
ceiver-General claimed  payment  in 
full  as  representing  Her  Majesty. 
The  Judicial  Committee  (through 
Lord  Watson)  held  that  the  effect  of 
the  Dominion  Act  was  not  to  sever 
all  connection  between  the  Crown 
and  the  provinces.  The  Act  of 
1867  nowhere  professes  "  to  curtail 
in  any  respect  the  rights  and  privi- 
leges of  the  Crown,  or  to  disturb 
the  relations  then  subsisting  be- 
tween the  sovereign  and  the  pro- 
vinces. The  object  of  the  Act  was 
neither  to  weld  the  provinces  into 
one,  nor  to  subordinate  provincial 
governments  to  a  central  authority, 
but  to  create  a  federal  government 
in  which  they  should  all  be  repre- 


sented, entrusted  with  the  exclusive 
administration  of  affairs  in  which 
they  had  a  common  interest,  each 
province  retaining  its  independence 
and  autonomy."  "  The  prerogative 
of  the  Queen,  wheu  it  has  not  been 
expressly  limited  by  local  law  or 
statute,  is  as  extensive  in  Her 
Majesty's  Colonial  possessions  as 
in  Great  Britain.  And  the  Crown 
as  a  simple  contract  creditor  for 
public  moneys  of  the  province  de- 
posited with  the  bank  was  entitled 
to  priority  over  other  creditors  of 
equal  degree." 

This  decision  affirmed  Reg  v. 
Bank  of  Nova  Scotia  [11  S.  C. 
R.  1]. 

In  Exchange  Bank  of  Canada 
v.  The  Queen  [from  Q.  B. 
Quebec]  February  18,  1886,  11 
App.  157;  55  L.  J.  P.  C.  5;  54 
L.  T.  802;  and  below,  1  Mon. 
L.  R.  302,  the  result  was  diffe- 
rent, because  in  the  province  of 
Quebec  the  prerogative  of  the 
Crown  is  limited  by  the  two  Codes 
(the  Civil  Procedure  Code  and  the 
Civil  Code)  to  the  case  of  the  com- 
mon debtor  being  an  officer  liable 
to  account  to  the  Crown  for  public 
moneys  collected  or  held  by  him. 
And  therefore,  in  that  case,  the 
Privy  Council  reversed  the  judg- 
ment of  the  Court  below,  and 
negatived  the  preference  claimed  by 
the  Dominion  Government.  See 
sub-sec.  13,  sec.  92,  for  full  report. 


Maritime 
Bank  of 
Canada  v.  New 
Brunswick 
Bec-General. 


Exchange 
Bank  op 
Canada  v. 
The  Queen. 
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Powers  to  be 
exercised  by 
Lieutenant- 
Governor  of 
Ontario  or 
Quebec  with 
advice  or 
alone. 


65.  All  powers,  authorities,  and  functions  which, 
under  any  Act  of  the  Parliament  of  Great  Britain,  or 
of  the  Parliament  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  of  the  Legislature  of  Upper 
Canada,  Lower  Canada  or  Canada,  were  or  are,  before 
or  at  the  Union,  vested  in  or  exerciseable  by  the  re- 
spective Governors  or  Lieutenant-Governors  of  those 
provinces,  with  the  advice,  or  with  the  advice  and 
consent,  of  the  respective  Executive  Councils  thereof, 
or  in  conjunction  with  those  Councils  or  with  any 
number  of  members  thereof,  or  by  those  Governors 
or  Lieutenant-Governors  individually,  shall,  as  far  as 
the  same  are  capable  of  being  exercised  after  the  Union 
in  relation  to  the  government  of  Ontario  and  Quebec 
respectively,  be  vested  in  and  shall  or  may  be  exercised 
by  the  Lieutenant-Governor  of  Ontario  and  Quebec 
respectively  with  the  advice,  or  with  the  advice  and 
consent  of,  or  in  conjunction  with,  the  respective 
Executive  Councils  or  any  members  thereof,  or  by 
the  Lieutenant-Governor  individually,  as  the  case 
requires,  subject,  nevertheless  (except  with  respect 
to  such  as  exist  under  Acts  of  the  Parliament  of 
Great  Britain,  or  of  the  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland),  to  be  abolished 
or  altered  by  the  respective  Legislatures  of  Ontario  and 
Quebec. 


Att.  -Gen. 
of  Quebec 
v .  Reed. 


1  See  sees.  14,  65. 

The  Dominion  Act  did  not  take 
away  the  prerogative  of  the  Crown 
in  any  of  the  provinces.  Maritime 
Bank  of  Canada  v.  New  Brunswick 
Receiver- General,  July  2,  [1892] 
A.  C.  437 ;  61  L.  J.  P.  C.  75 ;  67 
L.  T.  126 ;  and  below  17  &  20  S. 
C.  R.  657, 695.  But  in  the  province 
of  Quebec  the  prerogative  of  the 
Crown  to  preferable  payment  out 
of  common  debtors'  estate  is  limi- 
ted by  the  old  French  law  in  that 
province  to  the  case  of  the  common 
debtor  being  an  officer  liable  to 
account  for  public  money.  Ex- 
change Bank  of  Canada  v.  Reg., 


Feb.  18,  1886,  11  App.  Cas.  157; 
and  below,  1  Mon.  L.  R.  302. 
See  sub-sec.  13,  sec.  92. 

In  Att.-Gen.  oe  Quebec  v. 
Reed,  November  26,  1884,  10 
App.  Cas.  141 ;  54  L.  J.  P.  C.  12 ; 
52  L.  T.  393 ;  33  W.  R.  618;  be- 
low 8  S.  C.  R.  408,  an  Act  of  the 
Provincial  Legislature  of  Quebec, 
43  &  44  Vict.  c.  9.,  imposed  a  tax 
of  10  cents  on  every  exhibit  pro- 
duced in  court  in  any  action  depend- 
ingtherein.  TheSupremeCourt,re- 
versing  the  Court  of  Queen's  Bench, 
Quebec,  held  the  Act  invalid. 
Earl  Selborne,  L.C.,  after  saying 
the  Act  was  not  valid  under  sub- 
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sec.  2,  sec.  92,  said  (10  App.  Cas. 
p.  145)  :  "  The  65th  section  pre- 
serves the  pre-existing  powers  of 
the  Governors  or  Lieutenant- 
Governors  in  Council  to  do  cer- 
tain things  not  there  specified. 
That,  however,  was  subject  to 
a  power  of  abolition  or  alteration 
by  the  respective  legislatures  of 
Ontario  and  Quebec,  with  the  ex- 
ception, of  course,  of  what  depen- 
ded on  Imperial  legislation.  What- 
ever powers  of  that  kind  existed, 
the  Act  with  which  their  Lordships 
have  to  deal  neither  abolishes  nor 
alters  them.  It  does  not  refer  to 
them  in  any  manner  whatever.  It 
is  said  that,  amongst  those  powers 
there  was  a  power,  not  taken  away, 
to  la.y  taxes  of  this  very  kind  upon 
legal  proceedings  in  the  Courts, 
not  for  the  general  revenue  pur- 
poses of  the  province,  but  for  the 
purpose  of  forming  a  special  fund, 
called  '  The  Building  and  Jury 
Fund,'  which  was  appropriated  for 
purposes  connected  with  the  ad- 
ministration of  justice.  What  has 
been  done  here  is  quite  a  different 
thing.  It  is  not  by  the  authority  of 
the  Lieutenant-Governor  in  Coun- 
cil. It  is  not  in  aid  of  the  Building 
and  Jury  Fund.  It  is  a  legisla- 
tive act  without  any  reference 
whatever  to  those  powers,  if  they 
still  exist,  quite  collateral  to  them ; 
and  if  they  still  exist,  and  if  it  still 
still  exists  itself,  capable  of  being 
exercised  concurrently  with  them ; 
to  taxfor  the  general  purposes  of  the 
province,  and  in  aid  of  the  general 
revenue,  these  legal  proceedings. 
It  appears  to  their  Lordships  that 
unless  it  can  be  justified  under 
sec.  92  of  the  B.  N  A.  Act,  1867, 
it  cannot  be  justified  under  the 
65th."  [For  first  part  of  this 
judgment  see  sub. -sec.  14,  sec.  92.] 
It  is  to  be  presumed  that  the  Le- 
gislature does  not  intend  to  deprive 
the  Crown  of  any  prerogative  unless 
it  expresses  its  intention  to  do  so 
in  explicit  terms,  or  makes  the 
inference  irresistible.  Wilson  v. 
Berkley,  Plow.  223  ;  Rex  v.  Cook, 
3  T.  R.  519;  Att.-Gen.  v.  New- 

6  2340. 


man,   1  Price  438 ;    Att.-Gen.   v.  Att.-Gbk.  of 
Bertrand,    L.    R.    1    P.    C.    520;  Ouebeo  «. 
Reg.  v.  Davidson,  21  U.  C.  Q.  B.  Eeed' 
41 ;  Reg.  v.  Ainers,  42  U.  C.  Q.  B. 
391.     Section  1  of   Quebec   Act, 

1886,  c.  98.,  declared  that  "  The 
Lieutenant-Governor,  or  person  ad- 
ministering the  government  of  the 
province,  was  a  corporation  sole." 
The  Minister  of  Justice,  22  March 

1887,  reported  this  section  is  taken 
from  the  Con.  Sta.  Canada  c.  10. 
s.  1,  which  may  possibly  be  under 
sec.  65  of  the  B.  N.  A.  Act  in 
force  in  Quebec  in  respect  of  the 
office  of  Lieutenant-  Governor. 
The  provision  is  clearly  one  that 
relates  to  the  office  of  Lieutenant- 
Governor,  and  as  such  is  with- 
drawn from  the  legislative  author- 
ity of  the  Legislature  of  Quebec  by 
the  92nd  section.  In  January 
1887,  an  Act  passed  by  the  pro- 
vince of  Manitoba  respecting  the 
Governor- General  and  his  deputies 
was  disallowed  on  the  ground  that 
it  was  not  within  the  legislative 
authority  of  the  Manitoba  Legis- 
lature.   See  Prov.  Leg.  1887,  p.  25. 

In  Reg.  v.  The  Ambrs,  Feb.  Keg.  v.  The 
23,  1878,  42  U.  C.  Q.  B.  391,  Amees- 
•  where  numerous  cases  are  cited 
on  the  prerogative  of  the  Crown, 
Harrison,  C.J.,  said  :  "  The  pre- 
rogative as  to  the  issue  of  special 
commissions  of  Oyer  and  Terminer 
and  General  Gaol  Delivery  exists  in 
all  its  integrity  in  the  case  of  what 
are  now  known  as  the  unorganised 
tracks  or  provisional  judicial  dis- 
tricts. The  exercise  of  the  power 
by  the  Governor-General  of  the 
Dominion,  or  by  the  Lieutenant- 
Governor  of  the  provinces,  is  not  in- 
consistent either  with  sub-sec.  27, 
sec.  91,  or  sub-sec.  14  of  sec.  92  of 
the  B.  N.  A.  Act.  The  first  em- 
powers the  Legislature  of  the  Do— 
minion  to  make  laws  in  relation  to 
the  criminal  law,  except  the  con- 
stitution of  the  courts  of  criminal 
jurisdiction,  but  including  the  pro- 
cedure in  criminal  matters.  The 
second  empowers  the  Legislature 
of  the  province  to  make  laws  in 
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Eeo.  v.  The 

Amers. 


relation  to  the  administration  of 
justice  in  the  provinces,  including 
the  constitution,  maintenance,  and 
organisation  of  provincial  courts, 
both  of  civil  and  criminal  jurisdic- 
tion, and  including  procedure  in 
civil  matters  in  these  courts.  But 
neither  Legislature  has  as  yet  at- 
tempted to  interfere  with  the  pre- 
rogative as  to  special  commissions 
in  the  case  of  the  unorganised 
tracts  of  country  or  provisional 
judicial  districts,  and  when  either 
Legislature  shall  attempt  to  do  so 
it  will  be  time  enough  to  decide 
which,  under  the  B.  'N.  A.  Act,  has 
the  power  to  do  so.  There  still 
remains  the  question  as  to  where, 
since  confederation,  the  prerogative 
power  exists.  [His  Lordship  read 
sec.  9  of  the  B.  K  A.  Act.]  The 
power,  being  a  prerogative  one,  can 
only  be  exercised  by  the  Queen 
or  her  representatives.  The  Go- 
vernor-General of  Canada  is  the 
only  executive  officer  provided  for 
by  the  Act  who  answers  this  de- 
scription. The  Act,  however,  by 
sec.  14,  makes  it  lawful  for  the 
Queen,  if  she  sees  fit,  to  authorize 
the  Governor- General  from  time 
to  time  to  appoint  any  person  or 
persons,  jointly  or  severally,  to  be 
her  deputy  or  deputies  within  any 
part  or  parts  of  Canada,  and  in 
that  capacity  to  exercise  during 
the  pleasure  of  the  Governor- 
General  such  of  the  powers,  author- 
ities, and  functions  of  the  Gover- 
nor-General as  the  Governor- 
General  deems  it  necessary  or 
expedient  to  assign  to  him  or 
them,  subject  to  any  limitations 
or  directions  expressly  given  by  the 
Queen.  The  commission  issued 
by  the  Dominion  Government  is 
tested  in  the  name  of  the  Hon.  W. 
B.  Richards,  Deputy  of  the  Gover- 


nor-General of  Canada,  and  as  there 
is  no  statement  to  the  contrary  in 
the  case,  I  must  assume  that  the 
Queen  has  authorized  the  appoint- 
ment of  a  Deputy  Governor,  and 
that  the  prerogative  power  in 
question  was  conferred  by  the 
Governor- General  on  the  Deputy 
Governor  without  any  limitation 
or  direction  on  the  part  of  the 
Queen,  and  so  that  it  has  been 
exercised  by  the  proper  authority." 
And  his  Lordship  held  that  the 
Crown  by  prerogative  right  could 
issue  a  commission  to  a  judge 
of  the  provisional  judicial  district 
of  Algoma  to  hold  a  court  of 
Oyer  and  Terminer  and  General 
Gaol  Delivery  for  trial  of  felonies. 
It  is  said  the  Canadian  Act,  51 
Vict.  c.  43. s.  5 — "Notwithstanding 
any  prerogative,  or  anything  con- 
tained in  '  The  Interpretation  Act ' 
or  in  '  The  Supreme  and  Ex- 
chequer Courts  Act,'  no  appeal 
shall  be  brought  in  auy  criminal 
case  from  any  judgment  or  order 
of  any  court  in  Canada  to  any 
court  of  appeal  or  authority,  by 
which  in  the  United  Kingdom  ap- 
peals or  petitions  to  Her  Majesty 
in  Council  may  be  heard," — does 
away  with  any  appeal  to  the  Privy 
Council  in  criminal  cases,  but  it 
does  not  seem  quite  correct  to  say 
the  Privy  Council  cannot  again 
hear  an  appeal  from  a  conviction 
in  Canada  for  murder.  Can  any 
Act  but  an  Imperial  Act  take  away 
the  prerogative  of  the  Crown  to 
send  a  case  to  Her  Majesty's  Privy 
Council  for  advice  ?  The  preroga- 
tive of  the  Queen  cannot  be  taken 
away  without  express  words ;  and 
if  it  is  a  prerogative  to  be  exercised 
in  England  the  limitation  ought 
to  be  expressed  in  an  Act  of  the 
British  Parliament. 


Application  of 
provisions 
referring  to 
Lieutenant- 
Governor  in 
Council. 


66.  The  provisions  of  this  Act  referring  to  the 
Lieutenant-Governor  in  Council  shall  be  construed  as 
referring  to  the  Lieutenant-Governor  of  the  province 
acting  by  and  with  the  advice  of  the  Executive  Council 
thereof. 
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67.  The    Governor-General  in   Council  may,   from  Administration 

.  .  .  .     .  in  absence,  &c. 

time  to  time,  appoint  an  Administrator  to  execute  the  of  Lieutenant- 
office  and    functions   of    Lieutenant-Governor    during 
his  absence,  illness,  or  other  inability. 

68.  Unless   and  until   the   Executive    Government  Seat? of  Pro" 

vmcial  Govern- 

of  any  province  otherwise  directs  with  respect  to  that  ments 
province,  the  seats  of  government  of  the  provinces 
shall  be  as  follows,  namely, — of  Ontario,  the  city  of 
Toronto ;  of  Quebec,  the  city  of  Quebec ;  of  Nova 
Scotia,  the  city  of  Halifax ;  and  of  New  Brunswick, 
the  city  of  Fredericton. 

Legislative  Power. 
1. — Ontario. 

69.  There  shall  be  a  Legislature  for    Ontario  con-  Legislature  for 
sisting  of  the  Lieutenant-Governor  and  of  one  House 

styled  the  Legislative  Assembly  of  Ontario. 

70.  The  Legislative  Assembly  of  Ontario  shall  be  Electoral  dis- 
composed  of    eighty-two    members   to  be    elected    to 
represent  the  eighty -two  electoral  districts  set  forth  in 

the  First  Schedule  to  this  Act. 

2. — Quebec. 

71.  There  shall  be  a  Legislature  for  Quebec  consisting  Legislature  for 
of  the  Lieutenant-Governor  and  of  two  Houses,  styled 

the  Legislative  Council  of  Quebec  and  the  Legislative 
Assembly  of  Quebec.1 

1  In  considering  the  16th  section  as  the  prerogative  of  raising  practi-  Lenoir  v. 

of  the  Quebec  Act,  49  Vict.  c.  34.,  tioners  in  the  courts  of  justice  to  Ritchie. 

by   which   the   Batonnier    of    the  a  superior  eminence  by  constituting 

province  is  given  precedence  over  them    Serjeants,    or    by    granting 

other  members   of   the   provincial  them  letters  of  precedence  to  such 

Bar,  the  Minister  of  Justice  said  :  barristers  as  Her  Majesty  thought 

"InLenoirv.R,itchie,3S.C.R.575,  proper  to  honour  with  that  mark 

Henry,  Taschereau,  and  Gwynne,  of  distinction,  belonged  to  Canada, 

JJ.,  a  majority  of  the  Court  held  to  the  Governor-General  as  repre- 

that  a   provincial    legislature   has  senting    the    Crown,   and   not   to 

no  power  to  authorize  the  Lieu-  Lieutenant-Governors.    The  Court 

tenant-Governor  to  appoint  Queen's  took  notice  of  a  despatch  of  Lord 

Counsel,  or  to  grant  to  any  mem-  Kimberley  in    1872,   wherein   his 

ber  of  the  Bar  a  patent  of  prece-  Lordship  stated  that  he   was  ad- 

dence  in  the  courts  of  the  province,  vised    that  the    legislature    of    a 

c  2 
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Constitution  of 

Legislative 

Council. 


72.  The  Legislative  Council  of  Quebec  shall  be  com- 
posed of  twenty -four  members,  to  be  appointed  by  the 
Lieutenant-Governor,  in  the  Queen's  name,  by  instru- 
ment under  the  great  seal  of  Quebec,  one  being  ap- 
pointed to  represent  each  of  the  twenty-four  electoral 
divisions  of  Lower  Canada  in  this  Act  referred  to,  and 
each  holding  office  for  the  term  of  his  life,  unless  the 
Legislature  of  Quebec  otherwise  provides  under  the 
provisions  of  this  Act.1 


province  could  confer  by  statute 
on  its  Lieutenant-Governor  the 
power  of  appointing  Queen's 
Counsel."  In  a  report  dated 
22  March  1887,  the  Minister  of 
Justice  said:  "  Since  1879  Lenoir 
v.  Ritchie  has  continued  as  an 
authoritative  enunciation  of  the 
law  on  the  subject,  and  it  is  clear 
for  the  above  reasons  that  a  legis- 
lature cannot  in  this  respect  exer- 
cise directly  a  power  which  it 
cannot  enable  the  Lieutenant- 
Governor  to  exercise."  He  there- 
fore recommended,  22  March  1887, 
that  the  16th  section  of  the  Quebec 
Act,  49  Vict.  c.  34.,  be  amended 
so  as  to  show  clearly  that  the 
Legislature  intended  the  enactment 
to  be  "  subject  to  the  exercise  by 
the  Governor-General  of  the  Royal 
prerogative."  Provincial  Legis- 
lation, 1888,  pp.  25-56.  But  on  a 
reconsideration,  16  July  1887,  the 
Minister  of  Justice  [Thompson] 
allowed  the  Act  to  become  opera- 
tive, those  members  of  the  Bar  who 
felt  aggrieved  to  seek  their  remedy 
at  law.     [See  Note,  pp.  7,  11.] 

1  See  sec.  41.  In  ex  parte 
C.  A.  Dansereau,  17  Feb.  1875, 
19  L.  C.  J.  210,  it  was  held 
(1)  that  the  Legislative  Assembly 
of  the  province  of  Quebec  has 
power  to  compel  the  attendance  of 
witnesses  before  it,  and  may  order 
a  witness  to  be  taken  into  custody 
by  the  Serjeant-at-Arms  if  he  re- 
fuses to  attend  when  summoned, 
and  (2)  that  the  omission  to  state 
in  the  Speaker's  warrant  of  arrest 


the  grounds  and  reasons  therefor 
is  not  a  fatal  defect. 

In  that  case  it  was  admitted 
that  the  provincial  legislature 
claimed  all  the  powers  and  privi- 
leges possessed  by  the  House  of 
Commons.  But  if  that  point  was 
abandoned  that  they  could  still 
commit  for  contempt,  Sanborn,  J., 
in  that  case  said  (p.  238)  :  "  What- 
ever powers  and  immunities  at- 
tached to  the  Legislative  Assem- 
bly of  the  late  province  of  Lower 
Canada  and  the  Legislative  Assem- 
bly of  the  late  province  of  Canada 
as  were  necessarily  incident  to  the 
proper  exercise  of  their  functions 
as  legislative  bodies,  attach  to  the 
Legislative  Assembly  of  the  pre- 
sent province  of  Quebec.  The 
Senate  of  the  Dominion  or  the 
Legislative  Council  of  the  province 
cannot  claim  the  judicial  powers  of 
the  House  of  Lords,  and  yet  there 
are  many  judicial  powers  to  be 
exercised  in  connection  with  lega-  • 
tion,  the  depository  of  which  must 
be  somewhere.  For  example,  juris- 
diction over  divorce  is  given  to.  the 
Federal  Parliament.  It  has  been 
thought  necessary  to  assume  power 
to  examine  witnesses  upon  oath  [see 
Imp.  34  &  35  Vict.  c.  83.]  and 
determine  the  matter  judicially, 
though  neither  House  had  greater 
powers  than  the  Commons  House 
of  the  United  Kingdom.  It  be- 
came a  necessary  incident  to  the 
powers  conferred.  The  Legisla- 
tive Assembly  of  our  province  has 
not  the  mere  nude  power  of  legis- 
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73.  The  qualifications  of  the  Legislative  Councillors  ^fa^°n  of 
of  Quebec  shall  be  the  same  as  those  of  the  Senators  for  councillors. 
Quebec. 

74.  The  place  of  a  Legislative  Councillor  of  Quebec  jjj^^™' 
shall  become   vacant  in  the  cases,  mutatis  mutandis,  tion,  &c. 
in  which  the  place  of  Senator  becomes  vacant. 

75.  "When  a  vacancy  happens   in  the    Legislative  Vacancies. 
Council  of  Quebec  by  resignation,  death,  or  otherwise, 

the  Lieutenant-Governor,  in  the  Queen's  name,  by 
instrument  under  the  great  seal  of  Quebec,  shall  ap- 
point a  fit  and  qualified  person  to  fill  the  vacancy. 

76.  If  any  question  arises  respecting  the  qualifica-  Questions  as  to 

\      L  .  vacancies,  &c. 

tion  of  a  Legislative  Councillor  of  Quebec,  or  a  vacancy 
in  the  Legislative  Council  of  Quebec,  the  same  shall  be 
heard  and  determined  by  the  Legislative  Council. 

77.  The  Lieutenant-Governor  may  from  time  to  time,  Speaker  of 
by  instrument  under  the  great  seal  of  Quebec,  appoint  council. 

a  member  of  the  Legislative  Council  of  Quebec  to  be 
Speaker  thereof,  and  may  remove  him  and  appoint 
another  in  his  stead. 

78.  Until  the  Legislature  of  Quebec  otherwise  pro-  Quorum  of 
vides,  the  presence  of  at  least   ten    members  of  the  Council. 
Legislative  Council,   including  the   Speaker,   shall  be 
necessary  to  constitute  a  meeting  for  the  exercise   of 

its  powers. 

79.  Questions  arising  in  the  Legislative  Council  of  J^^f}? 
Quebec  shall  be  decided  by  a  majority  of  voices,  and  Council. 
the  Speaker  shall  in  all  cases  have  a  vote,  and  when 

lation.      It  has  by  implication,  by  The  appointment  of  committees  of 

usage,     and     by     a     constitution  inquiry  for  purposes  of  this  nature 

modelled  upon  the  English  House  is   incident   to   the  existence  and 

of  Commons,  also  an  inquisitorial  proper  working  of  every  legislative 

power   to    make  itself  acquainted  body.      It  is  associated  with  all 

by   means   of  committees   of   the  our  ideas  of  legislation  under  the 

needs  of  the  province,  and  the  evils  British  system,  and  has  been  exer- 

that  exist  in  society  over  which  it  cised  without  question  in  all  our 

has  control,  in  order  to   legislate  Parliamentary  history   as   a  pro- 

intelligently  and  administer  wisely,  vince." 


38 


B.N.A.  ACT,  s.  80.— THE  LEGISLATtTKES. 


Constitution 
of  Legislative 
Assembly  of 
Quebec. 


First  session  of 
Legislatures. 


Summoning  of 

Legislative 

Assemblies. 


Eestrictien  on 
election  of 
holders  of 


the  voices  are  equal  the  decision  shall  be  deemed  to 
be  in  the  negative. 

80.  The  Legislative  Assembly  of  Quebec  shall  be 
composed  of  sixty-five  members,  to  be  elected  to  repre- 
sent the  sixty-five  electoral  divisions  or  districts  of 
Lower  Canada  in  this  Act  referred  to,  subject  to 
alteration  thereof  by  the  Legislature  of  Quebec :  Pro- 
vided that  it  shall  not  be  lawful  to  present  to  the 
Lieutenant-Governor  of  Quebec  for  assent  any  Bill  for 
altering  the  limits  of  any  of  the  electoral  divisions  or 
districts  mentioned  in  the  Second  Schedule  to  this  Act, 
unless  the  second  and  third  readings  of  such  Bill 
have  been  passed  in  the  Legislative  Assembly  with  the 
concurrence  of  the  majority  of  the  members  repre- 
senting all  those  electoral  divisions  or  districts,  and 
the  assent  shall  not  be  given  to  such  Bill  unless  an 
address  has  been  presented  by  the  Legislative  Assembly 
to  the  Lieutenant-Governor  stating  that  it  has  been 
so  passed. 

3. —  Ontario  and  Quebec. 

81.  The  Legislatures  of  Ontario  and  Quebec  respec- 
tively shall  be  called  together  not  later  than  six  months 
after  the  Union. 

82.  The  Lieutenant-Governor  of  Ontario  and  of 
Quebec  shall  from  time  to  time,  in  the  Queen's  name, 
by  instrument  under  the  great  seal  of  the  province, 
summon  and  call  together  the  Legislative  Assembly 
of  the  province. 

83.  Until  the  Legislature  of  Ontario  or  of  Quebec 
otherwise  provides,  a  person  accepting  or  holding  in 
Ontario  or  in  Quebec  any  office,  commission,  or  em- 
ployment, permanent  or  temporary,  at  the  nomination 
of  the  Lieutenant-Governor,  to  which  an  annual  salary, 
or  any  fee,  allowance,  emolument,  or  profit  of  any 
kind  or  amount  whatever  from  the  province  is  at- 
tached, shall  not  be  eligible  as  a  member  of  the  Legis- 
lative Assembly  of  the  respective  province,  nor  shall 
he  sit  or  vote  as   such ;    but  nothing  in  this   section 
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shall  make  ineligible  any  person  being  a  member  of 
the  Executive  Council  of  the  respective  province,  or 
holding  any  of  the  following  offices,  that  is  to  say,  the 
offices  of  Attorney-General,  Secretary  and  Registrar  of 
the  province,  Treasurer  of  the  province,  Commissioner 
of  Crown  Lands,  and  Commissioner  of  Agriculture  and 
Public  Works,  and  in  Quebec  Solicitor- General,  or  shall 
disqualify  him  to  sit  or  vote  in  the  House  for  which  he  is 
elected,  provided  he  is  elected  while  holding  such  office. 

84.  Until  the   Legislatures  of  Ontario  and  Quebec  Continuance  of 

,.-.  ,  .  .  -,  11    i  i-ij_j_i        existing  elec- 

respectively  otherwise  provide,  all  laws,  which  at  the  tion  laws. 
Union  are  in  force  in  those  provinces  respectively, 
relative  to  the  following  matters  or  any  of  them, 
namely, — the  qualifications  and  disqualifications  of  per- 
sons to  be  elected  or  to  sit  or  vote  as  members  of  the 
Assembly  of  Canada,  the  qualifications  or  disqualifica- 
tions of  voters,  the  oaths  to  be  taken  by  voters,  the 
returning  officers,  their  powers  and  duties,  the  pro- 
ceedings at  elections,  the  periods  during  which  such 
elections  may  be  continued,  and  the  trial  of  contro- 
verted elections  and  the  proceedings  incident  thereto, 
the  vacating  of  the  seats  of  members,  and  the  issuing 
and  execution  of  new  writs  in  case  of  seats  vacated 
otherwise  than  by  dissolution — shall  respectively  apply 
to  elections  of  members  to  serve  in  the  respective 
Legislative  Assemblies  of  Ontario  and   Quebec  .-1 

Provided  that,  until  the  Legislature  of  Ontario  other- 
wise provides,  at  any  election  for  a  member  of  the 
Legislative  Assembly  of  Ontario  for  the  district  of 
Algoma,  in  addition  to  persons  qualified  by  the  law  of 
the  province  of  Canada  to  vote,  every  male  British 
subject,  aged  twenty-one  years  or  upwards,  being  a 
householder,  shall  have  a  vote. 

85.  Every  Legislative  Assembly  of  Ontario  and  every  Duration  of 
Legislative  Assembly  of  Quebec  shall  continue  for  four  Assemblies. 


1  In    Theberge    v.    Landry,      L.  J.  P.  C.  1 ;  35  L.  T.  640,  an  Thebekse  v. 
gup.  C.  Q.,  29  May  1876;  Nov.      appeal  from  the  decision  of  the  su-  Lahdby- 
7,  1876,    2    App.    Cas.    102 ;   46      perior  court  holding  the  appellant 
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Yearly  session 
of  Legislature. 


years  from  the  day  of  the  return  of  the  writs  for 
choosing  the  same,  (subject  nevertheless  to  either  the 
Legislative  Assembly  of  Ontario  or  the  Legislative 
Assembly  of  Quebec  being  sooner  dissolved  by  the 
Lieutenant-Governor  of  the  province),  and  no  longer. 

86.  There  shall  be  a  session  of  the  Legislature  of 
Ontario  and  of  that  of  Quebec  once  at  least  in  every 
year,  so  that  twelve  months  shall  not  intervene  be- 
tween the  last  sitting  of  the  Legislature  in  each  pro- 
vince in  one  session  and  its  first  sitting  in  the  next 
session. 


ker, 
Quorum,  &c. 


87.  The  following  provisions  of  this  Act  respecting 
the  House  of  Commons  of  Canada  shall  extend  and 
apply  to  the  Legislative  Assemblies  of  Ontario  and 
Quebec,  that  is  to  say, — the  provisions  relating  to  the 
election  of  a  Speaker  originally,  and  on  vacancies,  the 
duties  of  the  Speaker,  the  absence  of  the  Speaker, 
the  quorum,  and  the  mode  of  voting,  as  if  those  pro- 
visions were  here  re-enacted  and  made  applicable  in 
terms  to  each  such  Legislative  Assembly. 


Thebebob  v. 
Landjjy. 


guilty  of  corruption,  and  in  which 
the  Judicial  Committee  [Lord 
Cairns,  L.C.,  presiding]  that  they 
had  no  power  to  grant  an  appeal,  as 
in  such  an  action  as  an  election  peti- 
tion there  was  no  prerogative  of 
the  Crown  to  allow  an  appeal.  It 
was,  however,  argued  by  Mr.  Ben- 
jamin that  inasmuch  as  the  judge 
had  found  the  appellant  personally 
guilty  of  corrupt  practices,  and  that 
sec.  267  of  the  Quebec  Controverted 
Elections  Act  [38  Vict.  c.  8.  Quebec 
Statutes]  provided  that,  if  itisproved 
that  corrupt  practices  have  been 
committed  by,  or  with  the  actual 
knowledge  or  consent  of,  any  candi- 
date, not  only  the  election  shall  be 
void,  but  the  candidate  shall,  during 
the  seven  years  next  after  the  date 
of  such  decision,  be  incapable  of 
being  elected  to  and  of  sitting 
in  the  Legislative  Assembly,  of 
voting  at  any  election  of  a  mem- 


ber of  the  House,  or  holding  an 
office  in  the  nomination  of  the  Coun- 
cil of  the  Lieutenant  -  Governor 
of  the  province ;  and  that  the  Act 
of  Parliament,  so  far  as  it  engrafted 
on  the  decision  of  the  judge  this 
declaration  of  incapacity,  was  ultra 
vires  of  the  powers  of  the  legisla- 
ture of  the  province.  Lord  Cairns 
said  :  "  Upon  that  point  their  Lord- 
ships do  not  think  it  necessary  to 
express  any  opinion  whatever.  If 
the  Act  of  Parliament  was  in  this 
respect,  as  contended,  ultra  vires 
the  provincial  legislature,  the  only 
result  will  be  that  the  conse- 
quence declared  by  this  section  of 
the  Act  of  Parliament  will  not  enure 
against,  and  will  not  affect  the 
petitioner;  but  it  is  not  a  subject 
which  should  lead  to  any  different 
determination  with  regard  to  that 
part  of  the  case."  [-See  Note, 
sees.  41  and  91.] 
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4. — Nova  Scotia  and  New  Brunswick. 

88.  The  constitution  of  the  Legislature  of  each  of  Constitutions 

~  ,         of  Legislatures 

the  provinces  of  Nova  Scotia  and  New  Brunswick  ofNovaScotia 
shall,  subject  to  the  provisions  of  this  Act,  continue  Brunswick. 
as  it  exists  at  the  Union  until  altered  under  the  autho- 
rity of  this  Act;  and  the  House  of  Assembly  of  New 
Brunswick  existing  at  the  passing  of  this  Act  shall, 
unless  sooner  dissolved,  continue  for  the  period  for 
which  it  was  elected. 

5. — Ontario,   Quebec,  and  Nova  Scotia. 

89.  Each  of  the  Lieutenant-Governors  of   Ontario,  First  elections. 
Quebec,  and  Nova  Scotia  shall  cause  writs  to  be  issued 

for  the  first  election  of  members  of  the  Legislative 
Assembly  thereof,  in  such  form  and  by  such  person  as 
he  thinks  fit  and  at  such  time  and  address  to  such 
returning  officer  as  the  Governor-General  directs,  and 
so  that  the  first  election  of  member  of  Assembly  for 
any  electoral  district  or  any  subdivision  thereof,  shall 
be  held  at  the  same  time  and  at  the  same  places  as 
the  election  for  a  member  to  serve  in  the  House  of 
Commons  of   Canada  for  that  electoral  district. 

6. — The  Four  Provinces. 

90.  The  following  provisions  of  this  Act  respecting  Application  to 
the  Parliament  of  Canada,  namely, — the  provisions  re-  provisions 
lating  to  appropriation  and  tax  bills,  the  recommenda-  money  votes, 
tion  of  money  votes,  the  assent  to  bills,  the  disallowance  &0' 

of  Acts,  and  the  signification  of  pleasure  on  bills  re- 
served— shall  extend  and  apply  to  the  Legislatures  of 
the  several  provinces,  as  if  those  provisions  were  here 
re-enacted  and  made  applicable  in  terms  to  the  respec- 
tive provinces  and  the  Legislatures  thereof,  with  the 
substitution  of  the  Lieutenant-Governor  of  the  province 
for  the  Governor-General,  of  the  Governor-General l  for 

1  The    power    of    disallowance  is  vested  in  Her  Majesty  by  sees, 

is  here  vested  in   the   Governor-  56  and  57,  that  is,  in  the  Queen  in 

General,  in  the  same  manner  as  the  Council, 
power   of   assent    or   disallowance 
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the  Queen  and  for  a  Secretary  of  State,  of  one  year :  for 
two  years,  and  of  the  Province  for  Canada. 


1  If  notice  of  Governor- Gene- 
ral's assent  to  a  provincial  Act  is 
not  received  within  a  year  of  its  pre- 
sentation, and  the  Lieutenant-Go- 
vernor's assent  is  also  not  received, 
the  Attorney-General  of  Prince 
Edward  Island  was  of  opinion  the 
Act  could  not  have  any  force.  But 
the  Bill  could  be  re-enacted  and 
assented  to  at  once  if  the  Governor- 
General  has  already  given  his  as- 
sent. See  Prov.  Leg.,  1886,  903- 
905.     See  sec.  57. 

Two  Bills  were  passed  by  the 
Ontario  Legislature,  one  incorpor- 
ating the  Western  and  the  other 
the  Eastern  Ontario  Loyal  Orange 
Association.  The  Minister  of  Jus- 
tice, John  A.  Macdonald,  reported 
to  the  Governor-General :  "  These 
Acts  incorporate  two  provincial  as- 
sociations. The  only  object  of  these 
associations  appearing  on  the  face  of 
the  Act  is  the  holding  of  property, 
TEal and  personal.  This  being  a  pro- 
vincial object,  the  Acts  are  within 
the  competence  and  jurisdiction  of 
the  provincial  legislatures.  Such 
being  the  case,  the  Lieutenant- 
Governor  ought  not  to  have  reser- 
ved these  Acts.  Under  the  system 
of  government  that  obtains  in  Eng- 
land, as  well  as  in  the  Dominion 
and  its  several  provinces,  it  is  the 
duty  of  the  advisers  of  the  executive 
to  recommend  every  measure  that 
has  passed  the  legislature  for  the 
executive  assent.  The  provisions  in 
the  B.  K".  A.  Act, '  That  the  Gover- 
nor-General may  reserve  a  Bill  for 
the  signification  of  Her  Majesty's 
pleasure,'  was  solely  made  with 
the  view  of  protecting  Imperial 
interests  and  the  maintenance  of 
Imperial  policy  ;  and  if  your 
Excellency  should  exercise  the 
power  of  reservation  conferred  on 
you,  you  would  do  so  in  your  ca- 
pacity as  an  Imperial  officer  and 
under  Royal  instructions."  "  So  in 
any  province  the  Lieutenant-Gover- 
nor should  only  reserve  a  Bill  in 
his  capacity  as  an   officer   of  the 


Dominion,  and  under  instructions 
from  the  Governor-General,"  "  The 
Ministers  of  the  Governor-General, 
and  of  the  Lieutenant-Governor,  are 
alike  bound  to  oppose  in  the  legis- 
lature measures  of  which  they  dis- 
approve, and  if,  notwithstanding, 
such  a  measure  is  carried,  the 
Ministry  should  either  resign  or 
accept  the  decision  of  the  legisla- 
ture, and  advise  the  passage  of  the 
Bill."  "  It  then  rests  with  the  Go- 
vernor-General or  the  Lieutenant- 
Governor,  as  the  case  may  be,  to 
consider  whether  the  Act  conflicts 
with  his  instructions  or  his  duty  as 
an  Imperial  or  a  Dominion  officer, 
and  if  it  does  so  conflict  he  is  bound 
to  reserve  it,  whatever  the  advice  ten- 
dered to  him  may  be,  but  if  not,  he 
will  doubtless  feel  it  his  duty  to  give 
his  assent  in  accordance  with  advice 
to  that  effect,  which  it  was  the  duty 
of  his  Ministers  to  give."  He  then 
said  the  Acts  were  within  the  com- 
petence of  the  Ontario  Legislature. 
Prov.  Leg.,  1886,  p.  907. 

On  11th  March  1869,  the  Gover- 
nor-General wrote  to  Lord  Gran- 
ville, Secretary  of  State  :  "  Previous 
to  the  union  of  the  provinces,  the 
Governor  of  each  province  either 
assented  to  or  withheld  Her  Majes- 
ty's assent  to,  or  reserved  for  Her 
Majesty's  assent,  such  Bills  passed 
by  the  legislature  as  he  thought  pro- 
per, and  he  was  especially  enjoined 
by  the  Royal  instructions  to  reserve 
certain  classes  of  Bills  therein  speci- 
fied. The  same  practice  is  continued 
by  the  Union  Act  with  respect  to 
legislation  of  the  Parliament  of 
Canada.  The  Act  provides  that 
the  Lieutenant-Governor  of  each 
province  may  reserve  Bills  for  the 
consideration  of  the  Governor- 
General,  but  there  is  no  provision 
by  which  the  latter  is  to  take  Her 
Majesty's  pleasure  on  such  legisla- 
tion. The  Royal  instructions  are 
silent  on  this  point.  In  the  absence 
of  instructions,  I  assume  that  I 
should  exercise  the  power  of  assent 
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to,  or  reservation  of,  Bills  under  the 
advice  of  the  Privy  Council  of  this 
Dominion." 

On  8th  May  1869,  Earl  Gran- 
ville wrote  to  the  Governor-General 
of  Canada  (Sir  John  Young)  :  "  The 
prohibitions  in  the  seventh  para- 
graph of  the  Royal  instructions, 
with  one  qualification,  rest  on 
grounds  of  Imperial  policy,  and, 
therefore,  the  Governor -General  of 
the  Dominion  is  not  at  liberty,  even 
on  the  advice  of  his  Ministers,  to 
sanction  or  assent  to  any  provincial 
law  in  violation  of  them.  He  would, 
indeed,  be  bound  to  instruct  the 
Lieutenant-Governor  of  the  pro- 
vince not  to  give  such  assent. 

"With  regard  to  the  second 
point,  if  the  Governor- General  were 
advised  by  his  Ministers  to  disallow 
any  provincial  Act  as  illegal  or  un- 
constitutional, it  would  in  general  be 
his  duty  to  follow  that  advice, 
whether  or  not  he  concurred  in 
their  opinion.  If  he  were  advised 
by  his  Ministers  to  sanction  any 
Act  which  appeared  to  him  illegal, 
it  would  be  his  duty  to  withhold  his 
sanction  and  refer  the  question  to 


the  Secretary  of  State  for  instruc- 
tions. The  same  course  might  be 
taken  if  the  Act  recommended  for 
sanction  by  his  Ministers  ap- 
peared gravely  unconstitutional, 
but  it  is  impossible  to  relieve  the 
Governor- General  from  the  duty  of 
judging,  with  respect  to  each  par- 
ticular case,  whether  the  objection 
to  an  Act,  not  of  doubtful  legality, 
is  sufficiently  grave  as,  under  all 
circumstances,  to  warrant  a  refusal 
to  act  at  once  on  the  advice  tezi- 
dered  to  him.  With  regard  to  your 
remark  that  it  is  worthy  of  consider- 
ation whether  it  would  not  be  expe- 
dient to  establish  a  tribunal  for  the 
decision  of  all  questions  of  constitu- 
tional law  and  conflict  of  j  urisdiction, 
I  see  no  reason  for  the  establishment 
of  such  a  tribunal.  Any  question 
of  this  kind  could  be  entertained  and 
decided  by  the  local  courts,  subject 
to  an  appeal  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  and 
it  does  not  appear  in  what  re- 
spect this  mode  of  determination 
is  likely  to  be  inadequate.  Prov. 
Leg.,  pp.  6,  8.  See  p.  30  and  note 
to  sec.  93. 


VI. — Distribution  oe  Legislative  Powers. 
Powers  of  the  Parliament. 
91.  It  shall  be  lawful  for  the  Queen,  by  and  with  legislative 
the  advice  and  consent    of    the  Senate  and  House  of  Parliament  of 
Commons,   to   make    laws   for    the  peace,    order,    and    ana  a' 
good  government  of  Canada,  in  relation  to  all  matters 
not  coming  within  the  classes  of  subjects  by  this  Act 
assigned   exclusively  to   the   Legislatures   of  the  pro- 
vinces,1  and  for   greater    certainty,  but  not   so   as   to 
restrict  the  generality  of  the  foregoing  terms  of   this 


1  Where  the  subject-matter  is  of 
a  local  or  private  nature,  "  the  onus 
is  on  the  "  person  alleging  the  pro- 
vincial Act  does  not  come  within 
the  power  of  the  provincial  Parlia- 
ment to  show  that  "  it  does  also 


come  within   one  or  more  of  the  L'Union  St. 
classes    of    the   subjects    specially  Jacques  v. 
enumerated  in  the  91st  sec."     See  Be"si,e. 
Lord    Selborne  in    L'Union    St. 
Jacques   de    Montreal  v.    Belisle. 
In  Quebec  Q.  B.  20  Sept.  1872, 17  & 
20  L.  C.  J.  212,  29  ;  8  July  1874, 
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For  conveni- 
ence of  refer- 
ence sub-sec.  29 
is  here  printed. 


section,   it    is   hereby   declared    that   (notwithstanding 
anything    in   this  Act) 1  the  exclusive   legislative  au- 
thority of  the  Parliament   of    Canada  extends   to  all 
matters   coming  within   the   classes   of   subjects    next 
hereinafter  enumerated  ;  that  is  to  say, — [see  page  52.] 
[Sub-sec.  29. — Such  classes  of  subjects  as  are  expressly 
excepted  in  the  enumeration  of  the   classes  of 
subjects  by  this  Act  assigned  exclusively  to  the 
Legislatures  of  the  provinces. 
And  any  matter  coming  within  any  of  the  classes  of 
subjects  enumerated  in  this  section  shall  not  be  deemed 
to  come  within  the  class  of  matters  of  a  local  or  private 
nature  comprised  in  the  enumeration  of  the  classes  of 
subjects  by  this  Act  assigned  exclusively  to  the  Legisla- 
tures of  the  provinces.] 


L'Union  St. 
Jacques  v. 
Belisle. 


L.  E.  6  P.  C.  31;  31  L.  T.  Ill; 
22  W.  K.  933. 

His  Lordship  also  said  there, 
"  The  scheme  of  the  91st  and  92nd 
sees,  is  this.  By  the  91st  sec.  some 
matters — and  their  Lordships  may 
do  well  to  assume,  for  the  argu- 
ment's sake,  that  they  are  all  mat- 
ters except  those  afterwards  dealt 
with  by  the  92nd  sec. ;  their  Lord- 
ships do  not  decide  it,  but  for  the 
argument's  sake  will  assume  it — 
certain  matters,  being,  upon  that 
assumption,  all  those  which  are  not 
mentioned  in  the  92nd  sec,  are  re- 
served for  the  exclusive  legislation 
of  the  Parliament  of  Canada,  called 
the  Dominion  Parliament ;  but  be- 
yond controversy,  there  are  certain 
other  matters  not  only  not  reserved 
for  the  Dominion  Parliament,  but 
assigned  to  the  exclusive  power  and 
competency  of  the  provincial  legis- 
lature in  each  province.  Amongthese 
the  last  is  thus  expressed, '  generally 
all  matters  of  a  local  or  private  na- 
ture in  the  province.'  "  See  further 
note  of  this  case,  sub-sec.  21,  sec.  91. 

1  This  indicates  that  the  legisla- 
ture of  the  Dominion  Parliament 
(see  R.  S.  C.  c.  120.  sec.  53, 
sub-sec.  2),  so  long  as  it  strictly 
relates  to  these  matters,  is  to  be  of 


paramount  authority,  although, 
acting  under  this  section,  the  Do- 
minion Parliament  may  trench 
upon  matters  assigned  to  the  pro- 
vincial legislature.  Compare  this 
sub-see.  with  sub-sec.  13  of  sec.  92. 
See  there  Tennant  v.  Union  Bank 
of  Canada.  From  Ontario  C.  A., 
8  Jan.  1892,  19  O.  A.  1.  In 
P.  C.  9  Dec.  1893,  [1894]  A.  C. 
pp.  31-45;  63  L.  J.  P.  C.  25; 
69  L.  T.  774  [Warehouse  receipts 
as  security  for  an  advance]. 

This  section  does  not  operate  as 
a  withdrawal  of  the  subjects  as- 
signed to  the  legislature  of  the  Do- 
minion from  the  cognizance  of  the 
provincial  parliaments,  if  there  is  no 
legislation  of  the  Dominion  in  ex- 
istence on  the  subject  in  question. 
Att.-Gen.  of  Ontario  v .  Att.-Gen. 
for  the  Dominion  of  Canada.  From 
Ontario  C.  A.,  9  May  1893,  20 
O.  A.  489.  Eeversed  in  P.  C. 
Feb.  24,  [1894]  A.  C.  189;.  63 
L.  J.  P.  C.  59;  70  L.  T.  538. 
See  sub-sec.  13,  sec.  92. 

Dealing  with  the  hypothesis  of 
a  law  having  been  previously 
passed  by  the  Dominion  Legisla- 
ture to  the  effect  that  any  associa- 
tion of  this  particular  kind  through- 
out    the     Dominion     on     certain 
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specified  conditions,  assumed  to 
be  exactly  those  which  appear  on 
the  face  of  this  statute  [i.e.,  a 
provincial  Act  dealing  with  a 
local  and  private  association,  pro- 
viding that  the  members  should  be 
compelled  to  accept  a  reduced  pay- 
ment], should  thereupon,  ipso  facto, 
fall  under  the  legal  administration 
in  bankruptcy  or  insolvency,  Lord 
Selborne  said,  in  L'Union  St. 
Jacques  de  Montreal  v.  Belisle,  in 
court  below  20  L.  C.  J.  29,  in  P.  C. 
July  8,1874,  L.R.6P.C.37,"Their 
Lordships  are  not  prepared  to  say, 
if  any  such  law  as  that  had  been 
passed  by  the  Dominion  Legislature, 
it  would  have  been  beyond  their 
competency  ;  nor  that,  if  it  had  been 
so  passed,  it  would  have  been  within 
the  competency  of  the  provincial 
legislature  afterwards  to  take  a  par- 
ticular association  out  of  the  scope 
of  a  general  law  of  that  kind,  so 
competently  passed  by  the  authority 
which  had  power  to  deal  with 
bankruptcy  and  insolvency."  See 
above. 

In  Theberge  v.  Landry,  from 
Sup.  C.  Quebec,  27  June  1876,  in 
P.  C.  Nov.  7,  1876,  2  App. 
Cas.  1(12,  p.  109  ;  46  L.  J.  1 ;  35 
L.  T.  640,  the  Judicial  Committee 
held  they  had  no  power  to  grant 
leave  to  appeal  from  a  decision, 
under  the  Quebec  Controverted 
Elections  Act,  1875  (38  Vict.  c.  8), 
in  which  the  judge  had  found  the 
petitioner  personally  guilty  of  cor- 
rupt practices  ;  but  Mr.  Benjamin 
argued,  secondly,  even  if  an  appeal 
should  not  be  admitted  generally, 
that  the  Act  in  question,  the  38 
Vict.  c.  8.  [Quebec  statute},  so 
far  as  it  by  sec.  267  engrafted  on 
the  decision  of  the  judge  a  declara- 
tion of  incapacity  for  seven  years 
to  be  elected  on  to  vote,  etc.,  for  a 
member  of  the  Legislative  Assem- 
bly, was  ultra  vires  the  Quebec 
Legislature.  The  Quebec  Legisla- 
ture have  no  power  to  pass  any 
provision  relating  to  qualification 
except  what  was  bestowed  by  sec. 
84  of  the  B.  N.  A.  Act,  1867.    But 


their   Lordships   declined   in    that  Theberue  v. 
action  to  give  any  decision  on  this  Landry. 
point.     See  sec.  84. 

The  Dominion  Parliament  passed 
an  Act, 43  Vict.  c. 25.  s.  76  [under  the 
Imperial  Act  34  &  ;j5  Vict.  c.  28., 
to  provide  for  administration,  peace, 
order,  and  good  government  of  any 
territory  not  for  the  time  being  inclu- 
ded in  any  province]  which  establish- 
ed a  criminal  trial  before  two  magis- 
trates and  a  jury  of  six,  instead  of, 
in  England  before  a  j  udge  and  a  j  ury 
of  12.  Held  by  the  Judicial  Com- 
mittee that  there  was  not  the  least 
colour  for  contending  that  the  Act 
was  ultra  vires,  and  beyond  the 
competency  of  the  Dominion  Par- 
liament, because  the  words  of  the 
statute  were  apt  to  authorize  the 
utmost  discretion  of  enactment  for 
the  attainment  of  the  objects  pointed 
to.  And  special  leave  to  appeal 
was  refused.  Kiel's  case,  10  App. 
Cas.  675. 

By  the  Dominion  Act,  37  Vict. 
c.  103.,  the  Colonial  Building  and 
Investment  Association  was  incor- 
porated. The  company  was  incor- 
porated to  carry  on  its  business, 
consisting  of  various  kinds  through- 
out the  Dominion,  but,  in  fact,  it 
confined  the  exercise  of  its  powers 
to  one  province,  namely,  to  Quebec. 
The  Attorney- General  of  Quebec 
maintained  that  the  company's  ob- 
jects being  local,  and  of  a  private 
nature,  its  incorporation  belonged 
exclusively  to  the  provincial  legis- 
lature of  Quebec ;  that  the  company 
could  obtain  authority  to  do  its 
business  if  it  obtained  the  consent 
of  the  local  legislature.  That 
under  the  Civil  Code  [see  Arts. 
358,  364,  366,  997,  1,007,  1,008], 
the  law  of  Quebec,  corporations 
cannot  hold  lands  without  the  con- 
sent, of  the  Crown  or  the  provincial 
authority.  [See  Chaudiere  Gold 
Mining  Co.  v.  Desbarats,  L.  B  5 
P.  C.  277.]  Therefore,  acting  in 
Quebec  without  that  consent  was 
illegal,  but  he  did  not  go  so  far  as 
to  say  the  company  was  illegally 
incorporated.  [See  Note,  sub-see. 
11,  sec.  92.] 
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The  question  came  up  for  de- 
cision in  Colonial  Building  and 
Investment  Association  v.  The 
Attorney-General  of  Quebec, 
from  Ct.  Q.  B.  Quebec,  24  March 
1882,  27  L.  C.  J.  295 ;  in  P.  C. 
Dec  1,  1883,  9  App.  Cas.  157; 
53  L.  J.  P.  C.  27 ;  49  L.  T.  789. 
The  Court  of  Queen's  Bench, 
Quebec,  held  by  a  majority  that 
the  company  was  not  illegally  in- 
corporated, but,  following  some  re- 
marks made  in  Citizens'  Insurance 
Co.  v.  Parsons,  Nov.  26,  1881, 
7  App.  Cas.  96  ;  51  L.  J.  P.  C.  11 ; 
45  L.  T.  721 ;  in  Ct.  below,  4  S.  C. 
R.  215 ;  they  held  that  the  associa- 
tion had  no  right  to  act  as  a  corpora- 
tion in  respect  of  some  of  its  most 
important  operations  in  Quebec, 
namely,  dealing  in  land,  and  acting 
in  contravention  of  the  Building  Acts 
of  the  province,  and  prohibited  them 
in  absolute  terms  from  so  acting. 
Sir  Montague  Smith,  giving  judg- 
ment in  the  Privy  Council,  agreed 
with  the  Quebec  court  that  the 
association  was  duly  and  legally  in- 
corporated, but  reversed  that  court's 
decision,  holding  they  were  wrong 
in  granting  an  injunction,  because, 
although  by  Chaudiere  Gold 
Mining  Co.  v.  Desbarats  (an 
American  company),  July  29, 1873, 
L.  R.  5.  P.  C.  277  ;  42  L.  J.  P.  C. 
73,  it  was  recognised  that  by  the  law 
of  Quebec  "  corporations  cannot  ac- 
quire or  hold  lands  in  Quebec  with- 
out the  consent  of  the  Crown."  .  .  . 
"It  mayalso  beassumed,for  the  pur- 
poses of  this  appeal,  that  the  power 
to  repeal  or  modify  this  law  falls 
within  sub-sec.  13  of  sec.  92  of  the 
B.  N.  A.  Act,  and  belongs  exclu- 
sively to  the  provincial  legislature  ; 
so  that  the  Dominion  Parliament 
could  not  confer  powers  on  the 
company  to  override  it.  But  the 
powers  found  in  the  Act  of  incor- 
poration are  not  necessarily  incon- 
sistent with  the  provincial  law  of 
mortmain,  which  does  not  abso- 
lutely prohibit  corporations  from 
holding  lands,  but  only  requires, 
as  a  condition  of  their  doing  so, 


that  they  should  have  the  consent 
of  the  Crown.  If  that  consent  be 
obtained,  a  corporation  does  not 
infringe  the  provincial  law  of  mort- 
main by  acquiring  and  holding 
lands.  What  the  Act  of  Incorpo- 
ration has  done  is  to  create  a  legal 
and  artificial  person  with  capacity 
to  carry  on  certain  kinds  of  business, 
which  are  defined,  within  a  denned, 
area  throughout  the  Dominion. 
Among  other  things  it  has  given 
the  association  power  to  deal  in 
land  and  buildings  ;  but  the  capa- 
city so  given  only  enables  it  to  ac- 
quire and  hold  land  in  any  province 
consistently  with  the  laws  of  that 
province  relating  to  the  acquisition 
and  tenure  of  land.  If  the  company 
can  so  acquire  and  hold  it,  the  Act 
of  Incorporation  gives  it  capacity  to 
do  so.  It  is  said,  however,  that 
the  company  has,  in  fact,  violated 
the  law  of  the  province  by  acquiring 
and  holding  land  without  having 
obtained  the  consent  of  the  Crown. 
It  may  be  so,  but  this  is  not  the 
case  made  by  the  petition.  Pro- 
ceedings founded  on  the  alleged 
violation  by  a  corporation  of  the 
mortmain  laws  would  involve  an 
inquiry  opening  questions  re- 
garding the  scope  and  effect  of 
these  laws — the  fact  of  the  Crown's 
consent,  the  nature  and  sufficiency 
of  the  evidence,  the  consequence  of 
a  violation  of  the  laws,  and  the 
proper  parties  to  take  advantage  of 
it — questions  which  are  certainly 
not  raised  by  the  allegations  and 
conclusions  of  this  petition.  So 
with  respect  to  the  objections 
founded  on  the  Acts  of  the  pro- 
vince with  regard  to  building  so- 
cieties." "  Dorian,  C.  J.,  appears 
to  be  of  opinion  that,  inasmuch  as 
the  legislature  of  the  province  had 
passed  Acts  relating  to  such  socie- 
ties, and  defined  and  limited  their 
operations,  the  Dominion  Parlia- 
ment was  incompetent  to  incorpo- 
rate the  present  association,  having 
proved  its  objects  the  erection  of 
buildings  throughout  the  Dominion. 
Their  Lordships  at  present  fail  to 
see  how  the  existence  of  these  pro- 
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vincial  Acts,  if  competently  passed 
for  local  objects,  can  interfere  with 
the  power  of  the  Dominion  Parlia- 
ment to  incorporate  the  association 
in  question.  If  the  association  by 
its  operations  has  really  infringed 
the  Building  Societies  Acts,  a  pro- 
per remedy  may  doubtless  be  found, 
adapted  to  such  a  violation  of  the 
provincial  law ;  but,  as  their  Lord- 
ships have  just  observed  with 
reference  to  the  supposed  contra- 
vention of  the  Mortmain  Acts,  that 
is  not  the  case  made  out  by  the 
petition."  His  Lordship  then  went 
into  what  the  petition  really  alleged, 
and  said  inquiries  were  mainly 
directed  in  this  case  to  the  allega- 
tion that  the  company's  operations 
had  been  limited  to  the  province  of 
Quebec,  and  then  continued  :  "  It 
would  be  a  violation  not  only  of  the 
ordinary  rules  of  procedure,  but  of 
fair  trial,  to  decide  this  appeal  on  a 
new  case,  which,  assuming  a  lawful 
corporation,  rests  on  the  supposed 
infringement  of  the  laws  of  the 
province  by  the  company  in  con- 
ducting its  operations."  His  Lord- 
ship continued  to  say :  It  was  quite 
plain  that  under  the  Civil  Code,  art. 
998,  the  conclusions  of  the  petition 
were  not  adapted  to  the  case  now 
relied  on.   [See  sub-sec.  11,  sec.  92.] 

Earl  Selborne,  L.C.,  said,  in 
Att.-Gren.  of  Ontario  v.  Mercer, 
July  18,  1883,  8  App.  Cas.  at 
p.  776;  52  L.  J.  P.  C.  84;  49L.T. 
312 ;  and  below,  5  S.  C.  R  538, 
that  the  extent  of  the  provincial 
power  of  legislature  over  "  property 
and  civil  rights  in  the  province " 
cannot  be  ascertained  without  at  the 
same  time  ascertaining  the  power 
and  rights  of  the  Dominion  under 
sees.  91  and  102. 

See  sec.  109  for  full  report. 

In  Citizens'  Insurance  Co.  v. 
Parsons,  26  Nov.  1881, 7  App.  Cas. 
96;  51L.J.P.C.  11;45L.T.721; 
and  below,  4  S.  C.  B.  215,  which 
was  an  action  for  declaration  that  the 
Ontario  Act,  39  Vict.  c.  24.,  which 
deals  with  policies  of  insurance  in 
force  in  the  province,  was  ultra  vires, 


Sir  Montague  Smith,  delivering  the  Citizens'  In- 
judgment,  holding  that  the  Act  surance  Co.  v. 
was  valid,  said :  "  The  scheme  of  PAES0NS- 
the  B.  N.  A.  legislation,  as  ex- 
pressed in  first  branch  of  sec.  91,  is 
to  give  to  the  Dominion  Parliament 
authority  to  make  laws  for  the  good 
government  of  Canada  in  all  matters 
not  coming  within  the  classes  of 
subjects  assigned  exclusively  to  the 
provincial  legislature.  If  the  91st 
sec.  had  stopped  here,  and  if  the 
classes  of  subjects  enumerated  in 
sec.  92  had  been  altogether  distinct 
and  different  from  those  in  sec.  91, 
no  conflict  of  legislative  authority 
could  have  arisen.  The  provincial 
legislatures  would  have  had  exclu- 
sive power  over  the  sixteen  classes 
of  subjects  assigned  to  them,  and 
the  Dominion  Parliament  exclusive 
power  over  all  other  matters  re- 
lating to  the  good  government  of 
Canada.  But  it  must  have  been 
foreseen  that  this  sharp  and  definite 
distinction  had  not  been,  and  could 
not  be,  attained,  and  that  some  of 
the  classes  of  subjects  assigned  to 
the  provincial  legislature  unavoid- 
ably ran  into  and  were  embraced  by 
some  of  the  enumerated  classes  of 
subjects  in  sec.  91,  hence  an  endea- 
vour appears  to  have  been  made  to 
provide  for  cases  of  apparent  con- 
flict ;  and  it  would  seem  that  with 
this  object  it  was  declared  in  the 
second  branch  of  the  91st  sec.  'for 
greater  certainty,  but  not  so  as  to 
restrict  the  generality  of  the  fore- 
going terms  of  this  section,'  that 
(notwithstanding  anything  in  the 
Act),  the  exclusive  legislative  au- 
thority of  the  Parliament  of 
Canada  should  extend  to  all  mat- 
ters coming  within  the  classes  of 
subjects  enumerated  in  that  section. 
With  the  same  object,  apparently, 
the  paragraph  at  the  end  of  sec.  91 
was  introduced,  though  it  may  be 
observed  that  this  paragraph  applies 
in  its  grammatical  construction  only 
to  No.  16  of  sec.  92." 

"Notwithstanding  this  endeavour 
to  give  pre-eminence  to  the  Domi- 
nion Parliament  in  cases  of  a  con- 
flict of  powers,  it  is  obvious  that  in 
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some  cases  where  this  apparent 
conflict  exists,  the  legislature  could 
not  have  intended  that  the  powers 
exclusively  assigned  to  the  provin- 
cial legislatures  should  be  absorbed 
in  those  given  to  the  Dominion 
Parliament.  Take  as  one  instance 
the  subject  of  '  Marriage  and  Di- 
vorce,' contained  in  the  enumera- 
tion of  subjects  in  sec.  91.  It  is  evi- 
dent that  solemnization  of  marriage 
would  come  within  this  general 
description,  yet  '  solemnization  of 
marriage  in  the  province '  is  enu- 
merated among  the  classes  of  sub- 
jects (sub-sec.  12)  in  sec.  92,  and  no 
one  can  doubt,  notwithstanding  the 
general  language  of  sec.  91,  sub-sec. 
26,  that  this  subject  is  still  within 
the  exclusive  authority  of  the  legis- 
latures of  the  provinces.  So  '  the 
raising  of  money  by  any  mode  or 
system  of  taxation  '  is  enumerated 
among  the  classes  of  subjects  (sub- 
sec.  3)  in  sec.  91 ;  but  though  the 
description  is  sufficiently  large  and 
general  to  include  '  direct  taxation 
within  the  province,  in  order  to  the 
raising  of  a  revenue  for  provincial 
purposes,'  assigned  to  the  provin- 
cial legislatures  by  sec.  92  (sub-sec. 
2),  it  obviously  could  not  have  been 
intended  that,  in  this  instance  also, 
the  general  power  should  override 
the  particular  one.  With  regard  to 
certain  classes  of  subjects  generally 
described  in  sec.  91,  legislative 
power  may  reside,  as  to  some  mat- 
ters falling  within  the  general  des- 
cription of  these  subjects,  in  the 
legislatures  of  the  provinces.  In 
these  cases  it  is  the  duty  of  the 
courts  to  ascertain  in  what  degree 
and  to  what  extent  authority  to 
deal  with  matters  falling  within 
these  classes  of  subjects  exist  in 
each  legislature,  and  to  define  in 
the  particular  case  before  them  the 
limits  of  their  respective  powers. 
It  could  not  have  been  the  intention 
that  a  conflict  should  exist ;  and,  in 
order  to  prevent  such  a  result  the 
two  sections  must  be  read  together, 
and  the  language  of  one  interpreted 
and,  where  necessary,  modified  by 
that  of  the  other.  In  this  way  it  may. 


in  most,  cases,  be  found  possible  to 
arrive  at  a  reasonable  and  practical 
construction  of  the  language  of  the 
sections,  so  as  to  reconcile  the  re- 
spective powers  they  contain,  and 
give  effect  to  them  all."  "  In  per- 
forming this  difficult  duty  it  will 
be  a  wise  course  for  those  on  whom 
it  is  thrown  to  decide  each  case 
which  arises  as  best  he  can,  without 
entering  more  largely  upon  an  in- 
terpretation of  the  statute  than  is  ne- 
cessary for  the  particular  question 
in  hand."    See  sub-sec.  13  sec.  92. 

Lord  Selborne  said,  in  Valin  v. 
Langlois,  in  the  Court  below, 
3  S.  C.  E.  1,  in  P.  C.  Dec.  13, 
1879,  5  App.  Cas.  115  ;  49  L.  J. 
P.  C.  37 ;  41  L.  T.  662,  that  "  if 
the  subject-matter  is  within  the 
jurisdiction  of  the  Dominion  Par- 
liament it  is  not  within  the  juris- 
diction of  the  provincial  Parlia- 
ment, and  that  which  is  excluded 
by  the  91st  sec.  from  the  jurisdic- 
tion of  the  Dominion  Parliament  is 
not  anything  else  than  matters 
coming  within  the  classes  of  sub- 
jects assigned  exclusively  to  the 
legislatures  of  the  provinces."  That 
case  decided  that  the  Dominion  Act, 
37  Vict.  c.  10.,  created  a  new  juris- 
diction for  the  trial  of  election  pe- 
titions in  delegating  to  the  existing 
courts  of  the  different  provinces,  and 
was  valid  under  sec.  41  [which  see]. 

By  that  section  it  is  enacted  that 
the  old  mode  of  deciding  certain 
questions  was  to  continue  until  the 
Parliament  of  Canada  should  other- 
wise provide.  Therefore  it  was 
the  Parliament  of  Canada  which 
was  to  provide.     (Ibid.) 

"  The  first  step  to  be  taken  [see 
sub-sec.  13,  sec.  92,  Note]  with  the 
view  to  test  the  validity  of  an  Act 
of  the  provincial  legislature  is  to 
consider  whether  the  subject-matter 
of  the  Act  falls  within  any  of  the 
classes  of  subjects  in  sub.-sec.  92. 
If  it  does  not,  then  the  Act  is 
of  no  validity.  If  it  does,  then 
these  further  questions  may  arise, 
namely,  'whether  notwithstanding 
that  it  is  so  the  subject  of  the  Act 
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does  not  fall  within  one  of  the 
enumerated  classes  of  subjects  in 
section  91,'  and  whether  the  power 
of  the  provincial  legislature  is  or 
is  not  thereby  overborne."  Lord 
Watson  in  Dobie  v.  The  Temporal- 
ities Board,  in  Q.  B.  Quebec,  June 
19,  1880,  26  L.  C.  J.  170  ;  in  P.  C. 
Jan.  21,  1882,7  App.  Cas.p.  149; 
51  L.  J.P.C.  26;  46  L.  T.  1. 

In  the  JPieton,  Dec.  13,  1879, 
4  S.  C.  B.  648,  it  was  held  that 
the  Dominion  Act  40  Vict.  c.  21., 
establishing  a  court  of  maritine 
jurisdiction  for  the  province  of 
Ontario,  was  intra  vires  the  Do- 
minion Parliament. 

The  40  Vict.  c.  21.  gave  to  all 
persons  the  like  rights  and  reme- 
dies in  all  matters  (including  cases 
of  contract  and  tort,  and  proceedings 
in  rem  and  in  personam)  arising 
out  of  or  connected  with  navigation, 
shipping,  or  trade  or  commerce 
on  any  river,  &c,  of  which  the 
whole  or  part  is  in  the  province 
of  Ontario  as  such  persons  would 
have  in  any  existing  British  Vice- 
Admiralty  Court  if  the  process  of 
such  court  extended  to  the  said 
province. 

Ritchie,  C.J.,  said  in  that  case  : 
"  The  B.  JST.  A.  Act,  sec.  91,  gives  to 
the  Dominion  Parliament  the  exclu- 
sive legislative  authority  over  these 
several  subjects,  and  also  power  to 
establish  courts  for  the  better  ad- 
ministration of  the  law  of  Canada. 
I  have  not  heard  a  word  which  casts 
the  slightest  doubt  on  the  validity 
of  this  Act." 

See,  for  conditional  legislation, 
Reg.  v.  Bprah,  June  5, 1878,3  Ap. 
Cas.  pp.  889-905;  Wheeler's  P.  C. 
Law,  55.  There  the  Governor- Gen- 
eral in  Council  determined,  in  the  due 
and  ordinary  course  of  legislation,  by 
Act  22  of  1869  to  remove  (s.  4)  apar- 
ticular  district  from  the  jurisdiction 
of  theordinary  courtsand  offices,  and 
to  place  it  (s.  5)  under  new  courts  and 
offices  to  be  appointed  by,  and  re- 
sponsible to,  the  Lieutenant-Gover- 
nor of  Bengal,  leaving  it  to  the 
Lieutenant-Governor  (s.  8)  to  say  at 
what  time  that  change  shall  take 

S  23«0. 


place,  and  also  enabling  him,  not  Dobie  v. 
to  make  what  laws  he  pleases  for  b®"™RALITIB3 
that  or  any  other  district,  but  to 
apply  by  public  notification  to  that 
district  any  law  or  part  of  a  law 
which  either  always  was,  or  from 
time  to  time  might  be,  in  force,  by 
proper  legislative  authority.  And 
by  sec.  9  he  might  extend  these  pro- 
visions to  another  district. 

Lord  Selborne,  after  saying  the  The  Picton. 
grounds  of  the  decision  of  the  High 
Court  was  that  what  the  Governor- 
General  in  Council  had  done  was  a 
delegation  of  legislative  power,  "  In 
the  leading  judgment  of  Markby, 
J.,  the  principles  of  the  doctrine  of 
agency  are  relied  on ;  and  the 
Indian  Legislature  seems  to  be 
regarded  as  in  effect  an  agent 
or  delegate,  acting  under  a  man- 
date from  the  Imperial  Parliament, 
which  must  in  all  cases  be  exercised 
directly  by  itself.  Their  Lordships 
cannot  but  observe  that,  if  the 
principle  thus  suggested  were  cor- 
rect and  justified  the  conclusion 
drawn  from  it,  they  would  be  un- 
able to  follow  the  distinction  made 
by  the  majority  of  the  judges  be- 
tween power  conferred  upon  the 
Lieutenant-Governor  of  Bengal  by 
the  2nd  and  that  conferred  on  him 
by  the  9th  section.  If  by  the  9th 
section  it  is  left  to  the  Lieutenant- 
Governor  to  determine  whether  the 
Act,  or  any  part  of  it,  shall  be 
applied  to  a  certain  district,  by  the 
2nd  section  it  is  also  left  to  him  to 
determine  at  what  time  that  Act 
shall  take  effect  as  law  anywhere. 
Legislation  which  does  not  directly  Kes.  o.  Bukaii. 
fix  the  period  for  its  own  com- 
mencement, but  leaves  that  to  be 
done  by  an  external  authority,  may 
with  quite  as  much  reason  be 
called  incomplete  as  that  which 
does  not  itself  immediately  deter- 
mine the  whole  area  to  which  it 
is  to  be  applied,  but  leaves  this  to 
be  done  by  the  same  external 
authority.  If  it  is  an  act  of 
legislation  on  the  part  of  the  ex- 
ternal authority  so  trusted  to  en- 
large the  area  within  which  a  law 
actually    in    operation    is    to     be 
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Rug.  v.  Btoah.  applied,  it  would  seem  a  fortiori 
to  be  an  act  of  legislation  to  bring 
the  law  originally  into  operation  by 
fixing  the  time  for  its  commence- 
ment. But  their  Lordships  are  of 
opinion  that  the  doctrine  of  the 
majority  of  the  Court  is  erroneous, 
and  that  it  rests  on  a  mistaken 
view  of  the  powers  of  the  Indian 
Legislature,  and,  indeed,  of  the 
nature  and  principles  of  legislation. 
The  Indian  Legislature  has  powers 
expressly  limited  by  the  Act  of 
the  Imperial  Parliament  which 
created  it,  and  it  can  do  nothing 
beyond  the  limits  which  circum- 
scribe these  powers.  But,  when 
acting  within  these  limits,  it  is  not 
in  any  sense  an  agent  or  delegate 
of  the  Imperial  Parliament,  but 
has,  and  was  intended  to  have, 
plenary  powers  of  legislation,  as 
large  and  of  the  same  nature  as 
those  of  Parliament  itself. 

"  The  established  courts  of  jus- 
tice, when  a  question  arises  whether 
the  prescribed  limits  have  been  ex- 
ceeded, must  of  necessity  determine 
that  question ;  and  the  only  way  in 
which  they  can  properly  do  so  is 
by  looking  to  the  terms  of  the  in- 
strument by  which,  affirmatively, 
the  legislative  powers  were  created, 
and  by  which,  negatively,  they  are 
restricted.  If  what  has  been  done 
is  legislation  within  the  general 
scope  of  the  affirmative  words 
which  give  the  power,  and  if  it 
violates  no  express  condition  or 
restriction  by  which  that  power  is 
limited  (in  which  category  would, 
of  course,  be  included  any  Act  of 
the  Imperial  Parliament  at  variance 
with  it) ,  it  is  not  for  any  court  of 
justice  to  inquire  further  or  to 
enlarge  constructively  those  condi- 
tions and  restrictions."    See  sec.  41 . 

Double  Legislation. — It  ap- 
pears by  Hodge  v.  Beg.,  and  Par- 
sons v.  The  Citizens'  Insurance 
Co.,  that  there  may  be  Acts  both 
of  the  Dominion  Parliament  and 
provincial  legislatures  dealing  with 
the  same  subject-matter.  But  in 
the  New  Brunswick  Act,  40  Vict., 
-1-877,  sec.  19,  it  was  provided  that 


Ex  parte 
Pillow. 


no  dealer  should,  inter  alia,  per- 
mit any  Indian  to  drink  on  the 
premises,  and  a  penalty  was  im- 
posed for  disobeying  this  enact- 
ment. The  Deputy  Minister  of 
Justice  referred  to  the  fact  that 
among  the  subjects  specially  re- 
served for  the  exclusive  legislation 
of  the  Parliament  of  Canada  is  that 
of  the  Indians,  and  alluded  to  the 
opinion  of  the  Minister  of  Justice, 
20  Oct.  1876,  upon  the  statutes 
of  the  Legislature  of  Prince  Edward 
Island,  sec.  16,  cap.  2.,  which  pro- 
vided no  liquor  should  be  sold  to 
any  Indian ;  and  pointed  out  that 
these  provisions  are  in  direct  con- 
flict with  those  of  the  Dominion 
Act  of  1876,  39  Vict.  c.  18.  sec.  79., 
both  as  regards  the  amount  of  the 
penalty  and  its  disposition,  and 
that  it  seemed  clear  that  the  local 
legislature,  either  in  Prince  Edward 
Island  or  elsewhere,  legislating  on 
matters  relating  to  the  Indians 
could  not  fail  but  to  cause  confu- 
sion, and  that  there  ought  not  to 
be  double  legislation  on  the  sub- 
ject.    Prov.  Leg.,  1886,  p.  527. 

Where  similar  provisions  are 
made  in  a  provincial  Act  as  in  a 
Dominion  Parliament  Act  about 
the  same  date,  the  Minister  of  Jus- 
tice reported  that  as  no  public  in- 
convenience could  arise,  the  pro- 
vincial Act  might  be  left  to  its 
operation.  These  Acts  referred  to 
Insolvent  Banks,  Insurance  Com- 
panies, Loan  Companies,  Building 
Societies,  and  Trading  Corpora- 
tions. 

An  Act  of  the  Dominion  Parlia- 
ment (31  Vict.  c.  76.)  providing 
for  the  taking  of  evidence  in  the 
provincial  court  to  be  used  outside 
the  province  is  valid.  Wetherell 
v.  Jones,  Sept.  15,  1883,  4  On- 
tario B.  713.  .See  sec.  92,  sub- 
sees.  13,  14,  16. 

Torrance,  J.,  said  in  ex  parte 
Pillow,  July  5,  1883,  27  L.  C. 
Jurist,  216:  "The  power  of  the 
Dominion  •  Parliament  to  pass  a 
general  law  of  nuisances  as  inci- 
dent to  its  right  to  legislate  as  to 
public,  wrongs  is  not  incompatible 
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with  a  right  in  the  provincial  legis- 
latures to  pass  "  a  law  authorizing 
the  municipal  corporations  to  pass 
bye-laws  dealing  with  nuisances  as 
incidental  to  legislation  for  muni- 
cipal institutions. 

On  the  9th  June  1868,  the  Cana- 
dian Privy  Council  received  a  memo- 
randum from  the  Minister  of  Justice 
relative  to  the  course  to  be  pursued 
with  respect  to  the  Acts. passed  by 
the  provincial  legislatures  before 
them.  The  memorandum  said : 
"  The  same  powers  of  disallowance 
as  have  always  belonged  to  the 
Imperial  Government  with  respect 
to  the  Acts  passed  by  colonial 
legislatures  have  been  conferred  by 
the  Union  Act  on  the  Government 
of  Canada.  Of  late  years  Her 
Majesty's  Government  has  not,  as 
a  general  rule,  interfered  with  the 
legislation  of  the  Colonies  having 
representative  institutions  and  res- 
ponsible government,  except  in  the 
cases  specially  mentioned  in  the 
instruction  to  the  Governors,  or  in 
matters  of  Imperial  and  not  merely 
local  interest. 

"  Under  the  present  constitution 
of  Canada,  the  Governor-General 
will  be  called  upon  to  consider  the 
propriety  of  allowance  or  disallow- 
ance of  provincial  Acts  much 
more  frequently  than  Her  Majes- 
ty's Government  has  been  with 
respect  to  colonial  enactments.  In 
deciding  whether  any  Acts  of  a 
provincial  legislature  should  be 
disallowed  or  sanctioned,  the  Go- 
vernment must  hot  only  consider 
whether  it  affects  the  interests  of 
the  whole  Dominion  or  not,  but 
also  whether  it  be  unconstitutional 
— whether  it  exceeds  the  jurisdic- 
tion conferred  on  the  local  legis- 
latures— and  in  cases  where  the 
jurisdiction  is  convenient,  whether 
it  clashes  with  the  legislation  of 
the  General  Parliament. 

"  As  it  is  of  importance  that  the 
course  of  local  legislation  should 
be  interfered  with  as  little  as  pos- 
sible, and  the  power  of  disallow- 
ance exercised  with  great  caution, 


and  only  in  cases  where  the  law 
and  the  general  interests  of  the  Do- 
minion imperatively  demands  it,  the 
undersigned  recommends  that  the 
following  course  be  pursued  : — 

"  That  on  receipt  by  Your  Ex- 
cellency of  the  Acts  passed  in  any 
province,  they  be  referred  to  the 
Minister  of  Justice  for  report, 
and  that  he,  with  all  convenient 
speed,  do  report  as  to  those  Acts 
which  he  considers  free  from  objec- 
tion of  any  kind,  and  if  such  report 
be  approved  by  Your  Excellency 
in  Council,  that  such  approval  be 
forthwith  communicated  to  the 
provincial  government. 

"  That  he  makes  a  separate  Kules  to  be 
report,  or  reports,  on  those  Acts  observed  in 
which  he  may  consider—  fec^'rovmcial 

"  (1)  As  being  altogether  illegal  ^ct's. 
or  unconstitutional ; 

"  (2)  As  illegal  or  unconstitu- 
tional in  part ; 

"  (3)  In  cases  of  concurrent 
jurisdiction,  as  clashing  with  the 
legislation  of  the  General  Parlia- 
ment ; 

"  (4)  As  affecting  the  interests 
of  the  Dominion  generally." 

"  And  that  in  such  report,  or 
reports,  he  gives  his  reasons  for  his 
opinions. 

"  That  where  a  measure  is  con- 
sidered only  partially  defective,  or 
where  objectionable  as  being  pre- 
judicial to  the  general  interests  of 
the  Dominion,  or  as  clashing  with 
its  legislation,  communication 
should  be  had  with  the  provincial 
government  with  respect  to  such 
measure,  and  that,  in  such  cases, 
the  Act  should  not  be  disallowed, 
if  the  general  interests  permit  such 
a  course,  until  the  local  govern- 
ment has  an  opportunity  of  con- 
sidering and  discussing  the  objec- 
tions taken,  and  the  local  legisla- 
tures have  also  had  an  opportunity 
of  remedying  the  defects  found  to 
exist." — Signed  by  John  A.  Mac- 
donald. 

This  recommendation  has  been, 
with  one  or  two  exceptions,  acted 
on.     Prov.  Leg.,  1886,  p.  1. 
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(1.)  The  public  debt  and  property. 

(2.)  The  regulation  of    trade  and  commerce.1 


The  Brewer's 
Case. 


Severn  v.  The 
Queen. 


1  Read  with  this  sub-sec.  3  and 
paragraph  termination,  the  sub- 
sees,  post  sub-sec.  29.  Also  see 
American  Const.  Act,  articles  1, 
2  and  3,  and  sub-sec.  9,  sec.  92. 

In  Severn's  case,  Jan.  28, 
1877,  2  S.  C.  R.  70,  a  tax  was 
required  by  the  37  Vict.  c.  32. 
s.  24  [see  Reg.  v.  Taylor,  p.  55]  of 
Ontario  for  dealing  in  liquors  to 
be  consumed  in  the  province. 
The  Supreme  Court  held  the  law 
to  be  ultra  vires,  on  the  ground 
that  it  was  in  conflict  with  sec.  91, 
sub-sec.  2,  in  that  it  imposed  a 
license  duty  on  wholesale  sales. 
That  case  was  an  appeal  taken  into 
the  Supreme  Court  under  section 
27,  Supreme  Court  Act,  38  Vict. 
c.  11.,  from  a  judgment  of  Q.  B. 
Ontario,  overruling  a  demurrer  of 
John  Severn,  brewer,  to  a  criminal 
information  filed  against  him  by 
Att.-G-en.  of  Ontario.  Richards, 
C.J. :  "-I  consider  under  the  B.  N. 
A.  Act  power  to  regulate  trade  and 
commerce  rests  exclusively  with  the 
Supreme  Court  Dominion  Parliament,  as  also  the 
right  to  raise  money  by  the  mode 
of  indirect  taxation,  except  so  far 
as  the  same  may  be  expressly  given 
to  the  local  legislatures.  Making  it 
necessary  to  take  out  and  pay  a 
license  to  sell  by  wholesale  or  retail 
manufactured  liquors,  is  raising 
money  by  the  indirect  mode  of 
taxation." 

Ritchie,  J.  [who  was  of  opinion 
with  Strong,  J.,  that  the  Legisla- 
ture of  Ontario  had  the  power  to 
pass  the  law  in  question], said  [p.  99 
of  R.]  :  "  I  cannot  think  it  was 
intended  to  confine  the  powers  of 
the  local  legislature  for  the  raising 
of  a  revenue  for  provincial  purposes 
to  licenses  of  a  purely  municipal 
character,  granted,  most  frequently, 
rather  with  a  view  to  police  regula- 
tion than  for  purposes  of  revenue, 
and  which,  when  granted  for  the  lat- 
ter object,  could  hardly  be  supposed 


Aet,  38  Vict. 
c.  11.  s.  27. 


to  be  more  than  adequate  for  local 
and  municipal  purposes.      I  think 
the  power  given  under  sub-sec.  9, 
sec.    92,  should  be  construed    as 
intended     to     furnish    the    local 
legislatures    with    the    means    of 
raising  a  substantial  revenue  for 
provincial  purposes  from  all  such 
licenses    as   at  the   time   of  con- 
federation were  granted  in  the  new 
Dominion,  either  by  provincial  or 
municipal  authority.     The  licenses 
named  are   not    ejusdem  generis, 
for    certainly   auctioneer    licenses 
are     not     ejusdem    generis    with 
tavern  licenses,  nor  always  granted 
by  the  same  authority,  for  in  New 
Brunswick,  while  tavern  licenses 
were   granted    by   the    municipal 
authority,  auctioneer  licenses  were 
granted  by  the  Lieutenant-Gover- 
nor; and  so  with  respect  to  dis- 
tillers an  annual  license  had  to  be 
obtained  from  the  provincial  Trea- 
surer ;    so  also  formerly  with  re- 
spect to  hawkers,  pedlers,  and  petty 
chapmen,    a   provincial  duty   was 
imposed,   and  they  were  required 
to  take  a  license  from  the  Treasurer 
of  the  province  [9  &  10  Geo.  4. 
c.  27.]  ;  and  again,  in  New  Bruns- 
wick, licenses  other  than  those  of  a 
police  or  municipal  character  were 
granted  by  municipal  authority  as 
licenses  for  the  sale  of  liquors  by 
wholesale,  no  person  being  allowed 
to    sell   any    liquors  by  wholesale 
without  license,  which  liquors  the 
statute  declared  inter  alia  to  be 
ale,   porter,   strong  beer,  or   any 
other    fermented    or    intoxicating 
liquor.      From  this  brewers  were 
not  exempt,  there  being  no  exemp- 
tion in  their  favour.      [His  Lord- 
ship read  sec.  3  of  6  Vict.  c.  35. 
(New  Brunswick).]      Therefore  I 
know  the   rule   noscitur  a  sociis 
cannot  apply  in  this  case.    It  is 
said  this  construction  conflicts  with 
the  power  of  the  Dominion  Govern- 
ment to  regulate  trade  and  com- 
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merce  and  the  raising  of  money  by 
any  mode  or  system  of  taxation. 
All  I  can  say  in  answer  to  that  is, 
so   far,   and   so    far   only,   as   the 
raising  of  a  revenue  for  provincial, 
municipal,   and   local  purposes  is 
concerned,  the  B.  N.  A.  Act,  in 
my   opinion,   gives    to    the    local 
legislatures  not  an  inconsistent,  but 
a  concurrent  power  of  taxation,  and 
I  fail  to  see  any  necessary  conflict ; 
certainly  no  other  or  greater  than 
would  necessarily  arise   from  the 
exercise  of    the  power  of    direct 
taxation  and  the  granting  of  shop 
and    auctioneer    licenses    specially 
vested  in  the  local  legislatures.     It 
cannot  be   doubted,  I   apprehend, 
that    both    the    local    legislatures 
and  the  Dominion  Parliament  may 
raise  a  revenue  by  direct  taxation, 
and,  if  so,  why  may  not  both  raise 
a   revenue  by  means  of  licenses  ? 
There  need   be  no   more    conflict 
in  the  one  case  than  in  the  other. 
The   granting   of   shop   and    auc- 
tioneer  licenses   necessarily  inter- 
feres with  trade  and  commerce,  the 
former  with  retail  trade,  the  latter 
with    both    wholesale    and    retail 
trade ;  for  in  large  business  cen- 
tres, auctioneers'  sales  on  a  whole- 
sale scale  are  of  daily  occurrence. 
Should   at   any   time   the    burden 
imposed  by   the  local  legislature, 
under  this  power,  in  fact  conflict 
injuriously    with    the     Dominion 
power  to  regulate  trade  and  com- 
merce, or  with  the  Dominion  power 
to  raise  money  by  any   mode   or 
system  of  taxation,  the  power  vested 
in   the   Governor- General   of    dis- 
allowing any  such  legislation  prac- 
tically affords  the  means  by  which 
serious  difficulty  may  be  prevented. 
But  I  do  not  think  we  have  any 
right  to  suppose  for  a  moment  that 
the  local  legislature  would  legis- 
late save  for  the  legitimate  purpose 
of  raising  a  revenue,  and  not  so  as 
to   interfere   unnecessarily   or   in- 
juriously with  the  legislation  of  the 
Dominion  Parliament,  still  less  so 
as  to  destroy  the  very  business  from 
which  the  revenue  is   derived.     I 
think  the  construction  I  have  in- 


have  a  license 
in  New  Bruns- 
wick. 


dicated  of  the  words '  other  licenses ' 
[see   sub-sec.   9,   sec.   92]   is   not 
only  in  accordance  with  the  literal 
interpretation  of  the  language,  but 
is  consistent  with  the  policy  and 
purview    of    the    statute,    which, 
in  my  opinion,  was  to  give  to  the 
local  legislatures    the   rights   and 
power,  in  addition  to  direct  taxa- 
tion, to  raise  a  substantial  revenue 
for  provincial,  as  well  as  for  munici- 
pal, purposes,  by  means  of  licenses 
such  as  were  and  might  have  been 
granted  at  the  time  of  confedera- 
tion   by    the     several     provincial 
governments  and  municipal  author- 
ities, and  is  not  confined  to  licenses  Brewers  must 
which  are  of  a   purely  municipal 
character,  and  from  which  I  do  not 
think  a  brewer  is  any  more  exempt 
than   a   shopkeeper  or  auctioneer. 
He  could  not  sell  by  wholesale  in 
New   Brunswick    at   the   time    of 
confederation    without   a    license, 
and  I  do  not  think  he  can  do  so 
now  in  Ontario.       It  may  be  right 
for  me  to  say  that  it  is  only  under 
the  words  '  and  other  licenses,'  and 
solely  in  order  to  the  raising  of  a 
revenue  for  the  pui-poses  named  in 
sub-sec.    9,  sec.   92,   that   in   my 
opinion  the  local  legislatures  have 
the  right  of  imposing  this  burden  or 
tax    on     brewers."        Taschereau 
[after    difficulty],    Fournier,    and 
Henry   [but  see  his  opinion  post, 
sub-sec.  9,  sec.  92,  Att.-Gen.  On- 
tario v.  Att.-Gen.  Canada,  that  he 
was  wrong],  JJ.,  were  of  opinion 
the  Act  was  ultra  vires,  Fournier 
for  the  reasons  that  (1)  because  it 
comes  in  conflict  with  the  power  of 
the  Federal  Government  to  regulate 
trade  and  commerce ;   (2)  because 
the  terms  "  and  other  licenses  "  in 
sub-sec.  9,  sec.  92,  are  limited  by 
the    interpretation   given   to   sub- 
sec.  2,  sec.  91.     In  order  to  con- 
ciliate  these   two    provisions    the 
words   "  other  license "   must    be 
read    as    if    they    were    followed 
by     these     words — "  not     incom- 
patible with  the  power  of  regulat- 
ing trade  and  commerce;  (3)  be- 
cause the  tax  imposed  was  an  in- 
direct tax,  which  the  local  govern- 
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ment  has  no  right  to  impose ; 
(4)  because  it  comes  in  direct 
conflict  with  31  Vict.  c.  8.  (Dom. 
Act),  relating  to  excise."  Henry, 
J. :  From  a  review  of  all  the  cases 
cited  and  others,  he  was  obliged  to 
conclude  that  the  words  "  and  other 
licenses  "  must  be  restricted  ejus- 
dem  generis,  p.  of  R.  138.  "Every 
constituent  of  trade  and  commerce, 
and  the  subject  of  indirect  taxation, 
is  withdrawn  from  the  consideration 
of  the  local  legislatures,  even  if  it 
should  otherwise  be  apparently  in- 
cluded. The  Imperial  Act  fences 
in  those  28  subjects  [sec.  91] 
wholesale  and  in  detail,  and  the 
local  legislatures  were  intended  to 
be,  and  are,  kept  out  of  the  inclosure, 
and  where  authorised  to  deal  with 
the  subject  of  '  direct  taxation ' 
within  the  province,  as  in  sub- 
sees.  2  and  9,  sec.  92,  they  are 
commanded  by  the  concluding 
words  of  sub-sec.  29,  sec.  91,  not 
to  interfere  by  measures,  for  what 
they  may  call  '  direct  taxation,'  or  in 
regard  at  least  to  '  other  licenses  ' 
or  in  reference  to  '  municipal  in- 
stitutions,' with  the  prerogative  of 
the  Dominion  Parliament  as  to  the 
'  regulation  of  trade  and  com- 
merce,' including  '  customs  and 
excise  laws,'  and  'the  raising 
of  money  by  any  mode  or  system 
of  taxation.'  The  exercise  of  the 
power  contended  for  by  the  Legis- 
lature of  Ontario  is  incompatible 
with  the  full  exercise  of  that  of 
the  Dominion  Parliament,  and 
might  be  used  to  its  total  destruc- 
tion. The  object  of  the  Imperial 
Act  was  clearly  to  give  plenary 
powers  of  legislation  to  the  Do- 
minion Parliament  with  the  excep- 
tion before  stated,  and  just  as 
clearly  to  restrict  local  legislation 
so  as  to  prevent  any  conflict  with 
that  of  the  former  in  regard  to  the 
subject  with  which  it  was  given 
power  to  deal."  "  The  '  excise 
laws'  of  the  Dominion  must  be 
affected  by  an  additional  license  fee 
being  exacted  by  the  local  govern- 
ment. The  'excise'  revenue  be- 
longs    solely     to    the     Dominion 


Government.  The  Dominion  Par- 
liament having  imposed  a  license 
fee  of  $50  on  a  brewer  of  fer- 
mented liquors,  might  at  an  early 
date  desire  to  impose,  for  revenue, 
a  higher  fee.  It  has  the  ac- 
knowledged right  to  do  so;  but 
in  the  meantime  the  local  legis- 
lature has  fully  weighted  the  enter- 
prise of  brewing;  and  the  result 
becomes,  therefore,  a  transfer  from 
the  resources  of  the  Dominion 
revenue  to  the  coffers  of  the  local 
government.  Who  can  say,  then, 
there  is  not  an  attempt  to  collect 
provincial  revenues  from  a  source 
clearly  appertaining  to  the  Do- 
minion ?  "  His  Lordship  then  said, 
from  a  review  of  all  the  cases,  he 
concluded  the  words  "  and  other 
licenses"  in  sub-sec.  9,  sec.  92, 
must  be  restricted  ejusdem  generis. 
[See  Taylor  v,  Reg.,  post,  p.  55.] 

Severn's  case  was  explained  in 
Bank  of  Toronto  v.  Lambe,  in 
Q.  B.,  Quebec,  23  Jan.  1885,  29 
L.  0.  J.  77;  1  Mon.  Q.  B.  122;  in 
P.  C.  July  9,  1887,  12  App.  Cas. 
pp.  575,  586;  56  L.  J.  P.  0.  87; 
57  L.  T.  377  [see  sub-sec.  13  of  sec. 
92].  In  that  case  the  Judicial  Com- 
mittee decided  that  a  province  could 
impose  direct  taxation  on  commer- 
cial corporations  carrying  on  their 
business  in  the  province.  Lord 
Hobhouse  said:  "  Since  the  Severn 
case  was  decided  the  question  has 
been  more  completely  sifted." 
His  Lordship  said:  "The  words 
'  regulation  of  trade  and  commerce ' 
are  indeed  very  wide,  and  in 
Severn's  case  [j'6m?.]  it  was  the 
view  of  the  Supreme  Court  that 
they  operated  to  invalidate  the 
license  duty  which  was  there  in 
question.  But  since  that  case  was 
decided  the  question  has  been 
more  completely  sifted  before  the 
Committee  in  Citizens'  Insurance 
Co.  v.  Parsons  [in  Courts  below, 
43  IT.  C.  Q.  B.  261 ;  4  O.  A.  R.  96; 
4  S.  C.  R.  215;  in  P.  C.  Nov. 
26,  1881,  7  App.  Cas.  pp.  96, 
108;  51  L.  J.  P.  C.  11;  45  L.  T. 
721 ;  post,  sub-sec.  13],  and  it  was 
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found  absolutely  necessary  that  the 
literal  meaning  of  the  words  should 
be  restricted  in  order  to  afford 
scope  for  powers  which  are  given 
exclusively  to  the  provincial  legis- 
tures.  It  was  there  thrown  out 
that  the  power  of  regulation  given 
to  the  Parliament  meant  some 
general  or  inter-provincial  regula- 
tions. No  further  attempt  to  de- 
fine the  subject  need  now  be  made, 
because  their  Lordships  are  clearly 
of  opinion  that  if  they  were  to 
hold  that  the  power  of  regulation 
prohibited  any  provincial  taxation 
on  the  persons  or  things  regulated, 
so  far  from  restricting  the  expres- 
sions, as  was  found  necessary  in 
Citizens'  Insurance  Co.  v  Parsons 
[ibid.'],  they  would  be  straining 
them  to  their  widest  conceivable 
extent." 

In  Citizens'  Insurance  Co.  v. 
Parsons,  the  Ontario  Act,  39  Vict, 
c.  24.,  R.  S.  O.  c.  167.  s.  8, 
provided  that  the  Insurance  Co. 
were  not  to  be  liable  for  damage 
by  fire  if  there  was  an  exist- 
ing prior  insurance,  unless  it 
was  disclosed  to  the  Insurance 
Co.  This  was  held  valid.  There 
existed  a  Dominion  Parliament 
Act,  38  Vict.  c.  20.,  requiring  all 
insurance  companies  to-  obtain  a 
license.  The  Insurance  Co.  in 
question  had  its  head  office  in 
Montreal  [see  for  this  case,  "  Civil 
Rights,"  sec.  92,  sub-sec.  13].  It 
may  be  noted  here  that  in  Parson's 
case,  Sir  Montague  E.  Smith,  in 
delivering  judgment,  said  :  "  Con- 
struing the  words  '  regulation  of 
trade  and  commerce '  by  the  vari- 
ous aids  to  their  interpretation 
above  suggested,  they  would  in- 
clude political  arrangements  in  re- 
gard to  trade  requiring  the  sanc- 
tion of  Parliament,  regulation  of 
trade  in  matters  of  inter -provincial 
concern,  and  it  may  be  that  they 
would  include  general  regulation 
of  trade  affecting  the  whole  Domi- 
nion. Their  Lordships  abstain  on 
the  present  occasion  from  any  at- 
tempt to  define  the  limits  of  the 
authority  of  the  Dominion  Parlia- 


ment in  this  direction.  It  is  Att.-Ges. 
enough  for  the  decision  of  the  Quebec  "-The 
present  case  to  say  that,  in  their  g^CE  Co. 
view,  its  authority  to  legislate  tor 
the  regulation  of  trade  and  com- 
merce does  not  comprehend  the 
power  to  regulate  by  legislation 
the  contracts  of  a  particular  busi- 
ness or  trade,  such  as  the  business 
of  a  fire  insurance  in  a  single  pro- 
vince, and  therefore  that  its  legis- 
lative authority  does  not,  in  the 
present  case,  conflict  or  compete 
with  the  power  over  property  and 
civil  rights  assigned  to  the  legisla- 
ture of  Ontario  by  sub-sec.  13, 
sec.  92."  Compare  with  that  case 
Att.-Gren.  for  Quebec  v.  The  Queen 
Insurance  Co.,  in  Q.  B.  Quebec, 
Dec.  14,  1877,  affirming  Supt.  Ct., 
21  L.  C.  J.  77 ;  in  P.  C.  July  5, 
1878,  3  App.  Cas.  1090 ;  38  L.  T. 
897.  It  was  held  that  the  Quebec 
Act,  39  Vict.  c.  7.,  was  ultra  vires. 
This  Quebec  Act  enacted  that 
every  assurer  [except  marine] 
should  be  bound  to  take  out  a 
license.  By  sec.  2  the  price  of  the 
license  was  to  be  an  adhesive 
stamp  affixed  to  the  policy  or  re- 
ceipt or  renewal;  in  case  of  fire, 
3  per  cent.,  and  1  per  cent,  for  other 
assurances,  on  the  premiums  paid. 

See  post,  p.  126,  Severn's  case 
[p.  52],  which  was  in  reality  an  ap- 
peal from  Reg.  v.  Taylor.  That 
case  the  Supreme  Court  refused  to 
decide,  inasmuch  as  it  was  prior  to 
the  institution  of  the  Supreme 
Court,  1  S.  C.  R.  65,  38  Vict. 
(Dom.)  c.  11.  s.  26. 

In  Reg.  v.  Taylor,  25  Sept.  Reg.  v.  Taylor. 
1875,  Queen's  Bench,  App. 
Side,  36  U.  C.  Q.  B.  218,  it 
was  held  that  the  restriction  im- 
posed by  the  Ontario  Act,  37  Vict. 
c.  32.,  on  brewers  not  to  sell  by 
retail  as  defined  by  that  Act  was 
not  ultra  vires,  it  being  a  mere 
repetition  and  renewal  of  the  legis- 
lation which  was  in  force  in  On- 
tario before  and  at  the  time  of  the 
Confederation.  Sees.  4  and  21  of 
the  statute  in  question  showed 
what  wholesale  was.     Sees.  24,  26, 
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Rwi.  v.Taylor.  prohibit  the  sale  of  liquor  without 
a  license  first  obtained  under  the 
Act,  which  covers  the  sale  by  a 
brewer  of  his  own  manufacture. 
The  fee  for  the  license,  sec.  22, 
was  |50  for  selling  by  wholesale. 
Sec.  35  imposes  the  penalties  for 
selling  without  such  license.  Sec. 
53,  burden  of  proving  license  rests 
on  the  party  prosecuted.  The 
defendant  was  a  brewer  of  St. 
Catherine's,  licensed  by  the  Domi- 
nion Government  for  the  manufac- 
ture of  spirituous  and  other  liquors, 
and  sold  by  wholesale  beer  for  con- 
sumption within  the  province  of 
Ontario,  without  first  obtaining  a 
license  as  required  by  the  On- 
tario Act,  1874,  37  Vict.  c.  32, 
an  Act  expressly  imposing  the 
license  on  a  brewer  under  provin- 
cial authority.  The  clause  said  to 
be  contravened  was  sec.  24  :  "  No 
person  shall  sell  by  wholesale  or 
retail  any  spirituous,  fermented,  or 
other  manufactured  liquors  within 
the  province  of  Ontario,  without 
having  first  obtained  a  license  un- 
der this  Act  authorizing  him  so  to 
do  :  provided  that  this  section  shall 
not  apply  to  sales  under  legal  pro- 
cess, &c."  Sec.  21  included  brewers 
and  distillers.  Sec.  22  for  license 
by  wholesale  a  duty  of  $50.  All 
duties  under  this  section  are  for 
provincial  revenue.  Sec.  4,  a 
license  by  wholesale  was  a  license 
for  selling  by  wholesale  only  in 
places  other  than  inns,  &c,  in 
quantities  five  gallons  in  each  cask, 
and  where  bottled  not  less  than  one 
dozen  bottles,  of  at  least  three  half- 
pints  each,  at  any  one  time  [see 
sec.  12,  sub-sec.  3,  Temperance 
Act,  1864].  Sec.  35  subjects  any 
person  selling  such  liquors  without 
a  license  for  first  offence  to  a 
penalty  of  not  less  than  $20 ;  for 
the  second  offence  imprisonment  in 
the  county  gaol  with  hard  labour  for 
not  exceeding  three  months ;  for  the 
third  offence  to  imprisonment  with 
hard  labour  for  not  less  than  one  or 
more  than  three  months. 

Sept.   25,   1875,   Draper,  C.J.  : 
"  The  power  to  make  laws  which 


is  conferred  by  the  first  part  of  this 
section  [s.  91]  on  Her  Majesty  and 
the  Senate  and  the  House  of  Com- 
mons for  the  peace,  order,  and  good 
government  of  Canada  is  (substi- 
tuting '  welfare '  for  '  order ')  a  re- 
petition of  the  language  used  in  the 
12  sec.  of  14  Geo.  3.  c.  83.,  and 
again  in  sees.  1  and  2  of  31  Geo.  3. 
c.  31.  But  for  greater  certainty — 
not  to  restrict  what  had  just  been 
conferred — it  is  declared  that  (not- 
withstanding this  Act)  the  exclu- 
sive legislative  authority  of  the 
Parliament  of  Canada  extends  to 
all  matters  coming  within  the 
classes  of  enumerated  subjects 
thereinafter  set  forth.  Exclusive 
of  what  ?  Surely  not  of  the  sub- 
ordinate provincial  legislatures, 
whose  powers  had  yet  to  be  con- 
ferred, and  who  would  have  no 
absolute  power  until  they  were  in 
some  form  defined  and  granted. 
"Would  not  this  declaration  seem 
rather  intended  as  a  more  definite 
or  extended  renunciation  on  the 
part  of  the  Parliament  of  Great 
Britain  of  its  powers  over  the  in- 
ternal affairs  of  the  new  Dominion 
than  was  contained  in  the  Imperial 
statute,  18  Geo.  3.  c.  12.,  and  the 
28  &  29  Vict.  c.  63.  ss.  3,  4,  5  ? 
In  somewhat  different  terms,  by 
sec.  92  the  legislature  of  each 
province  has  powers  conferred  upon 
it  to  '  exclusively  make  laws  in 
relation  to  matters  coming  within 
the  classes  of  subjects  .  .  .  enu- 
merated '  in  that  section.  Now  it 
appears  to  me  that  sec.  91  does 
mention  some  classes  of  subjects  as 
belonging  to  the  'exclusive  legis- 
lative authority  '  of  the  Parliament 
of  the  Dominion,  which  in  part  at 
least  form  part  of  matters  coming 
within  some  class  or  classes  of  sub- 
jects enumerated  in  sec.  92.  For 
example,  the  second  class  of  subjects 
mentioned  in  sec.  91  is  '  the  regu- 
lation of  trade  and  commerce '  (two 
words  which,  in  their  present  loca- 
tion, appear  to  me  to  be  almost,  if 
not  entirely,  synonymous) ;  and 
next,  '  the  raising  of  money  by  any 
mode  or  system  of  taxation ;  while 
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in  sec.  92  we  find  in  the  enumera- 
tion of  classes  of  subjects  within 
the  '  exclusive  powers  of  provincial 
legislatures,'  '  direct  taxation 
within  the  province  in  order  to  the 
raising  of  a  revenue  for  provincial 
purposes ' ;  and  '  shop,  saloon, 
tavern,  auctioneer,  and  other 
licenses,  in  order  to  the  raising  of 
a  revenue  for  provincial,  local,  or 
municipal  purposes,'  and  '  pro- 
perty and  civil  rights  in  the  pro- 
vince.' Now  it  will,  in  my  opinion, 
be  difficult  to  maintain  that  the 
regulation  of  trade  and  commerce 
even  alone,  and  a  multo  fortiori  in 
conjunction  with  a  power  to  raise 
money  by  any  mode  or  system  of 
taxation,  if  exclusively  vested  in 
the  Dominion,  are  not  at  variance 
with  powers  in  the  provincial  legis- 
latures exclusively  to  make  laws 
respecting  shop,  saloon,  tavern, 
auctioneer,  and  other  licenses,  in 
order  to  raise  a  revenue  for  provin- 
cial and  other  purposes,  and  to  re- 
sort to  direct  taxation  for  provincial 
purposes.  As  to  direct  taxation, 
while  there  is  some  difference  of 
expression  in  defining  it,  the  dif- 
ference appears  to  me  to  be  more 
verbal  than  substantial.  [His 
Lordship  cited  Encyc.  Brit.,  title 
"  Taxation."]  In  "  England  the 
rates  of  duties  on  licenses  are  in- 
cluded under  the  head  '  Excise.'  I 
entertain  no  doubt  that  a  duty  to 
be  paid  for  a  license  to  brew  or  to 
sell  beer  by  wholesale  is  an  indirect 
tax.  But  it  is  further  contended 
that  the  words  '  shop,  saloon, 
tavern,  auctioneer,  and  other 
licenses,'  do  not  include  a  license 
to  a  brewer  to  brew  beer,  or  to  sell 
the  same  by  wholesale,  and  there- 
fore the  Ontario  Legislature  could 
not  lawfully  pass  an  Act  to  compel 
a  brewer  to  take  out  such  a  license ; 
that  the  words  '  other  license '  are 
limited  by  the  preceding  words,  and 
that  the  maxim  noscitur  a  sociis 
must  be  applied.  This  objection 
is  founded  on  the  rule  that  '  a 
general  word  following  specific 
words  must  be  taken  to  mean  some- 
thing of  the  same  kind  ' ;  or,  as  is 


elsewhere  stated,  '  when  a  word  of  Reg.  v.  Tatloe. 
wide  signification  follows  others  less 
wide,  it  must  be  interpreted  as 
having  a  meaning  bringing  it  with- 
in the  same  class  as  those  others.' 
Read  v.  Ingram,  3  E.  &  B. 
p.  901.  Therefore  '  other  licenses' 
means  licenses  of  the  same  charac- 
ter as  those  just  previously  men- 
tioned, namely,  shop,  tavern,  and 
auctioneer,  which  are  licenses  to 
carry  on  a  particular  business,  or 
to  exercise  a  particular  vocation  ; 
and  it  is  urged  that  the  licenses 
thus  specified  are  commonly  men- 
tioned with,  and  seem  to  have  an 
affinity  to,  those  licenses  which  are 
chiefly  contained  in  the  Municipal 
Act,  as  for  example,  licenses  on 
billiard  tables,  ordinary  houses 
where  fruit,  &c,  are  sold,  huck- 
sters and  pedlers,  &c.  The  affinity 
in  some  of  these  cases  seems  to  me 
rather  remote,  and  the  objections 
appear  to  me  to  be  answered  by  the 
consideration  of  the  object, '  raising 
a  revenue  for  provincial  as  well 
as  for  local  or  municipal  pur- 
poses.' With  the  sincerest  respect 
for  the  learned  judge  [Wilson, 
J.]  who  has  put  forward  this 
objection,  I  cannot  yield  to  it.  I 
think  we  should  not  look  out  of 
the  Imperial  Act  for  the  socii 
whose  character  is  to  affix  a  mean- 
ing on  '  other  licenses ' ;  and  grant- 
ing that  the  four  named  occupa- 
tions have  got  into  low  company  in 
the  Ontario  Municipal  Act,  they 
are  lifted  out  of  it  in  sec.  92.  To 
be  serious,  I  do  not  find  in  the 
objection,  or  the  illustration  of  it, 
any  sufficient  ground  for  holding 
that  the  license  to  a  brewer,  as 
provided  for  in  the  Ontario  Act,  is 
not  within  the  words  '  other 
licenses,'  as  used  in  the  Imperial 
Act.  It  is  quite  true  that  the 
business  of  a  brewer  has  been  gene- 
rally, perhaps  always,  dealt  with  as 
a  matter  of  excise,  but  I  do  not  see 
the  inconvenience,  though  there  is 
incongruity  between  the  two  pro- 
visions, nor  that  there  will  any 
difficulty  arise  in  the  brewer's  busi- 
ness,   or    his    relations  with    the 
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Ebq.  v.  Taylor,  officers  of  excise,  by  Ms  being  re- 
quired to  take  out  this  provincial 
license.  We  must,  however,  con- 
sider what  is  the  effect  of  the  appa- 
rent interference  or  inconsistency 
between  sees.  91  and  92.  [His 
Lordship  cited  Dwarris,  p.  513.] 
I  may  here  properly  apply  the  lan- 
guage of  Best,  C.J.,  in  Churchill 
v.  Crease,  5  Bing.,  p.  180,  and  say 
I  should  have  thought  the  language 
of  sec.  91,  '  the  regulation  of  trade 
and  commerce,' '  conclusive,  if  there 
had  been  no  conflicting  intention 
to  be  collected  from  the  Act ;  but 
the  rule  is  that  where  a  general  in- 
tention is  expressed,  and  the  Act 
expresses  also  a  particular  intention 
incompatible  with  the  general  inten 
tion,  the  particular  intention  is  to 
be  considered  in  the  nature  of  an 
exception.'  This  appears  to  me  to 
settle  any  question  as  to  inconsis- 
tency between  the  two  sections,  and 
to  leave  the  whole  question  to  turn 
upon  the  effect  of  the  words  '  other 
licenses.'  Upon  this  I  have  already 
expressed  my  opinion.  Assuming 
this  conclusion  to  be  correct  in  both 
respects,  there  is  no  ground  for 
holding  the  Act  of  Ontario,  37 
Vict.  c.  32.,  to  be  ultra  vires ,  and 
whether  it  touches  several  or  only 
one  of  the  classes  of  subjects  enu- 
merated in  sec.  91,  it  does  not  go 
beyond  the  exceptions  contained  in 
sec.  92,  and  if  so,  there  should  be 
judgment  against  defendant  on  the 
demurrer.  And  this  makes  it  un- 
necessary to  consider  and  observe 
upon  the  American  cases  that  were 
referred  to  in  the  judgment  deli- 
vered in  the  Court  below  [Brown 
v.  State  Maryland,  12  S.  C.  E. 
U.  S.  (12  Wheat.),  419;  the 
License  Cases,  46  S.  C.  B.  U.  S. 
(5  How.),  504— Prohibition  of 
sales,  except  in  large  quantities. 
Held  did  not  interfere  with  power 
of  Congress  to  regulate  commerce 
because  acted  wholly  on  the  traffic 
within  the  States  borders.  Almy 
v.  State  California,  65  S.  C.  B. 
U.  S.  (24  How.),  169— Eequire- 
ment  of  a  stamp  on  bills  of  lading 
on  the  export  of  gold  was  held  to 


be  a  regulation .  of  trade  a  State 
could  not  legislate  on],  because  they 
do  not  touch  the  points  on  which  I 
rest  my  decision  as  being  sustained 
by  English  authority.  I  cannot 
forbear  adding  that  I  see  no  inevit- 
able inconvenience  to  arise  from 
each  government  possessing  the 
power  of  granting  a  license  in  this 
matter.  It  might  certainly  be  said 
that  the  Legislature  of  Ontario 
might  make  an  injurious  use  of  it, 
as  by  imposing  a  tax  for  the  license 
unreasonable  in  amount,  which 
would  prevent  the  exercise  of  the 
trade  ;  but  I  cannot  believe  that  the 
most  zealous  advocate  of  prohibition 
as  to  spirituous  or  fermented  liquors 
would  prevail  on  the  Assembly  to 
pass  such  a  law,  and  if  it  happened 
otherwise,  the  power  of  disallow- 
ance is  ample  to  prevent  such  an 
interference  with  the  policy  of 
the  Dominion  Government.  This 
power  would  prevent  any  mischief 
from  hasty  or  unwise  legislation, 
which  could  not  well  be  justified  as 
actuated  by  a  desire  to  '  raise  a 
revenue  for  either  provincial,  local, 
or  municipal  purposes.' " 

Queen's  Bench  reversed,  and 
judgment  on  demurrer  entered  for 
the  Crown. 

Strong,  J.,  concurred.  "  I  only 
desire  to  add  that  I  am  of  opinion 
that  a  license  which  would  amount 
to  a  prohibition  would  be  an  undue 
interference  with  the  exclusive 
powers  of  the  Dominion  as  to  trade 
and  commerce,  as  has  been  in  effect 
lately  decided  by  the  S.  C.  of  New 
Brunswick."     \_See  next  case.] 

In  Beg.  v.  Justices  of  King's 
County,  February  1875,  Rit- 
chie, C.J.,  2  Pugs.  pp.  535-539: 
"This  was  an  application  for  a 
mandamus  to  the  justices  to  com- 
pel them  to  grant  a  tavern  license 
to  one  M.  McManus.  Application 
had  been  made  by  McManus  to  the 
sessions  for  a  license  in  February 
1874,  and  the  usual  fee  tendered. 
The  sessions  refused  to  grant  a 
license,  alleging  as  a  reason  that 
they  did  not  intend  to  grant  any 
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license  to  sell  spirituous  liquors  for 
that  year.  McManus  was  shortly 
after  fined  for  selling  without  a 
license.  In  showing  cause  against 
the  application,  it  was  objected  (1) 
that  the  power  given  to  the  Parlia- 
ment of  Canada  by  the  B.  N".  A. 
Act,  1867,  sec.  91,  sub-sec.  2, 
meant  trade  and  commerce  with 
foreign  countries,  and  that  the 
power  to  make  laws  respecting 
tavern  licenses  belonged  exclusively 
to  the  provincial  legislatures  by  sec. 
92 ;  (2)  that  by  the  Act  of  Assembly, 
36  Vict.  c.  10.  s.  2,  it  was  entirely 
in  the  discretion  of  sessions  whether 
they  granted  licenses  or  not ;  that 
it  was  an  arbitrary  discretion,  which 
could  not  be  questioned.  To  the 
Dominion  of  Canada  is  given  the 
power  to  legislate  on  the '  regulation 
of  trade  and  commerce,'  and  the 
power  of  'raising  money  by  any 
mode  or  system  of  taxation.'  The 
regulation  of  trade  and  commerce 
must  involve  full  power  over  the 
matter  to  be  regulated,  and  must 
necessarily  exclude  the  interference 
of  all  other  bodies  that  would  at- 
tempt to  intermeddle  with  the 
same  thing.  The  power  thus  given 
to  the  Dominion  Parliament  is 
general,  without  limitation  or  re- 
striction, and  therefore  must  in- 
clude traffic  in  articles  of  merchan- 
dise, not  only  in  connection  with 
foreign  countries,  but  also  that 
which  is  internal  between  diffe- 
rent provinces  of  the  Dominion 
as  well  as  that  which  is  carried  on 
within  the  limits  of  an  individual 
province.  As  a  matter  of  trade 
and  commerce,  the  right  to  sell  is 
inseparably  connected  with  the  law 
permitting  importation.  If,  then, 
the  Dominion  Parliament  authorize 
the  importation  of  any  article  of 
merchandise  into  the  Dominion, 
and  places  no  restriction  on  its 
being  dealt  with  in  the  due  course 
of  trade  and  commerce,  or  on  its 
consumption,  but  exacts  and  re- 
ceives duties  thereon  on  such  im- 
portation, it  would  be  in  direct 
conflict  with  such  legislation,  and 
with  such  right  to  raise  money  by 


County. 


any  mode  or  system  of  taxation  if  Eeq.  v:  Jus- 
the  local  legislature  of  the  province,  TICES  °1?  Kisu'i 
into  which  the  article  was  so  legally 
imported,  and  on  which  a  revenue 
was  sought  to  be  raised,  could  so 
legislate  as  to  prohibit  its  being 
bought  and  sold  and  to  prevent 
trade  or  tratlic  therein,  and  thus 
destroy  its  commercial  value  and 
with  it  all  trade  and  commerce  in 
the  article  so  prohibited,  and  thus 
render  it  practically  valueless  as  an 
article  of  commerce  on  which  a 
revenue  could  be  levied.  Again, 
how  can  the  local  legislature  pro- 
hibit or  authorize  the  sessions  to 
prohibit  (by  arbitrarily  refusing  to 
grant  any  licenses)  the  sale  of 
spirituous  liquors  of  all  kinds  with- 
out coming  into  direct  conflict  with 
the  Dominion  Legislature  on  the 
subject  of  Inland  Revenue,  involv- 
ing the  right  of  manufacturing  and 
distilling,  or  making  of  spirits,  &c, 
as  regulated  by  the  Act,  31  Vict. 
c.  8.,  and  the  subsequent  Acts  in 
amendment  thereof,  and  the  excise 
duties  leviable  thereby,  and  the 
licenses  authorized  to  be  granted 
thereunder  ?  Cases  from  the  United 
States  courts  were  cited  as  bearing 
on  this  question  ;  but  there  is  a 
very  clear  distinction  between  the 
powers  of  Congress  and  the  powers 
of  the  Dominion  Parliament.  In 
the  United  States,  Congress  has 
not  the  same  full  power  of  regu- 
lating trade  and  commerce  that 
belongs  to  the  Dominion  Parlia- 
ment. The  powers  of  Congress,  as 
we  understand  it,  is  confined  to 
'  regulating  commerce  with  foreign 
nations  and  among  the  several 
States,'  giving  no  right  to  interfere 
with  the  internal  commerce  of  an 
individual  State  that  it  does  not 
extend  to  that  commerce  which  was 
completely  internal,  carried  on 
within  the  particular  State,  and 
which  did  not  extend  to,  or  affect, 
other  States,  but  is  restricted  to 
that  commerce  which  concerns 
more  States  than  one,  reserving 
the  completely  internal  commerce 
of  a  State  for  the  State  itself,  and, 
therefore,  State  license  laws  have 
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Beg.  v.  Jus-        been  held  constitutional  and  valid. 

ticks  of  King's  But  even  there,  as  we  understand 
the  cases,  it  has  been  held  that  the 
sale  of  imported  liquors  by  the  im- 
porter in  the  original  casks  would 
seem  not  to  be  affected,  but  when 
the  importer  parts  with  the  goods 
imported,  and   changes  their  con- 
dition, his   rights,  and   all    rights 
respecting  the  sale  claimed  under 
the  laws  of  the  United  States,  are 
gone  ;  that  is,  so  soon  as  they  be- 
come mixed  with,  or  incorporated 
into,  the  general  mass  of  the  pro- 
perty  of  the   State,  they   become 
subject  and  liable  to  State  legisla- 
tion.    Under  the   B.  N.  A    Act, 
1867,  the  local  legislatures  have  no 
powers  except  those  expressly  given 
to  them,  and  with  respect  to  the 
granting  of  licenses  affecting  trade 
they  are  expressly  confined  to  'shop, 
saloon,  tavern,  auctioneer,  and  other 
licenses,  in  order  to  the  raising  of 
a  revenue  for  provincial,  local,  or 
municipal    purposes,'    a  provision 
under   which  a   revenue   may    be 
derived  from  the  sale  and  traffic, 
but  which  the  prohibition   of  the 
sale  or  traffic  would  entirely  des- 
troy, and  which  would  be  in  direct 
antagonism     with     the     privilege 
thereby    conceded.     We     by     no 
means  wish  to  be  understood  that 
the  local  legislatures  have  not  the 
power  of  making  such  regulations 
for    the    government   of    saloons, 
licensed  taverns,  &c,  and  the  sale 
of     spirituous    liquors    in    public 
places,  as  would  tend  to  the  preser- 
vation  of    good   order,   and    pre- 
venting    of     disorderly     conduct, 
rioting,  or  breaches  of  the  peace. 
In  such  cases,  and  possibly  others 
of  a  similar  character,  the  regula- 
tions would  have  nothing  to  do  with 
trade  or  commerce,  but  with  good 
order  and  local  government,  mat- 
ters of  municipal  police  and  not  of 
commerce,   and   which    municipal 
institutions    are    peculiarly    com- 
petent to   manage   and   regulate ; 
but  if,  outside  of  this,  and  beyond 
the  granting  of  licenses  before  re- 
ferred to,  in  order  to  raise  a  revenue 
for   the   purposes  mentioned,   the 


legislature  undertakes,  directly  or 
indirectly,  to  prohibit  the  manufac- 
ture or  sale,  or  limit  the  use  of  any 
article  of  trade  or  commerce, 
whether  it  be  spirituous  liquors, 
flour,  or  other  articles  of  merchan- 
dise, so  as  actually  and  absolutely 
to  interfere  with  the  traffic  in  such 
articles,  and  thereby  prevent  trade 
and  commerce  being  carried  on 
with  respect  to  them,  we  are  clearly 
of  opinion  they  assume  to  exercise 
a  legislative  power  which  pertains 
exclusively  to  the  Parliament  of 
Canada "  [but  see  Dominion  v. 
Four  Provinces,  the  Liquor  Li- 
cense Acts,  1883-4,  before  P.  C. 
in  1885 ;  post,  Note,  sec.  92,  sub- 
sec.  9],  "  and  in  our  opinion  the 
Act  of  the  local  legislature  [34  Vict. 
c.  6.]  declaring  that  'no  license 
for  the  sale  of  spirituous  liquors 
shall  be  granted  or  issued  within 
any  parish  or  municipality  in  the 
province,  when  a  majority  of  the 
ratepayers  resident  in  such  parish 
or  municipality  shall  petition  the 
sessions  or  municipal  council 
against  issuing  any  license  within 
such  parish  or  municipality,' is  ultra 
vires  the  local  legislature  of  this 
province." — Rule  absolute  for  man- 
damus. 

The  case  of  the  City  of  Frederic- 
ton  was  a  case  upon  the  same  Act, 
The  Canada  Temperance  Act,  1878, 
as  in  Bussell  v.  Beg.  [see  below], 
and  was  in  Ct.  N.  B.  1879  [Allen, 
C.J.,Weldon,  Fisher,  Wetmore.JJ., 
and  Palmer,  J.,  dissenting],  3  S.  C. 
N.  B.  139,  and  in  S.  Ct.  of  Canada 
April  13,  1880,  3  S.  C.  E.  505. 
In  S.  Ct.  Canada  it  was  held,  rever- 
sing, that  under  sub-sec.  2,  sec.  91, 
the  Parliament  of  Canada  alone  has 
the  power  of  prohibiting  the  traffic 
in  intoxicating  liquors  in  the  Do- 
minion or  any  part  of  it,  and  the 
Court  has  no  right  whatever  to 
enquire  what  motive  induced  Par- 
liament to  exercise  its  powers. 
Ritchie,  C.J.  :  "  Much  has  been 
said  as  to  the  analogy  of  the  Do- 
minion Parliament  and  local  legis- 
latures with  the  Congress  of  the 
Federal  Government  and  the  State 
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legislatures  of  the  United  States. 
But  the  constitution  of  the  United 
States  and  the  constitution  of  the 
States  as  regards  the  powers  which 
each  may  exercise  are  so  different 
from  the  relative  powers  of  the 
Dominion  Parliament  and  the  pro- 
vincial legislatures,  that  the  cases 
to  be  found  in  the  American  books 
with  regard  to  the  State  legis- 
latures in  regard  to  prohibiting 
the  sale  of  intoxicating  liquors 
afford  no  guide  whatever  in  the 
determination  of  the  powers  of  the 
local  legislatures  and  the  Dominion 
of  Canada.  The  Government  of 
the  United  States  is  one  of  enu- 
merated powers,  and  the  govern- 
ments of  the  States  possess  all  the 
general  powers  of  legislation .  Here 
we  have  the  exact  opposite.  The 
powers  of  the  provincial  govern- 
ments are  enumerated,  and  the 
Dominion  Government  possesses 
the  general  powers  of  legislation. 
Therefore  we  are  told  by  Mr. 
Cooley,  Cons.  Lim.  173,  that '  when 
a  law  of  Congress  is  assailed  as 
void  we  look  in  the  National  Con- 
stitution to  see  if  the  grant  of 
specified  powers  is  broad  enough 
to  embrace  it,  but  when  a  State 
law  is  attacked  on  the  same  ground, 
it  is  presumably  valid  in  any  case, 
and  this  presumption  is  a  con- 
clusive one,  unless  in  the  Constitu- 
tion of  the  United  States,  or  of  the 
State,  we  are  able  to  discover  that 
it  is  prohibited.  We  look  in  the 
Constitution  of  the  United  States 
for  grants  of  legislative  power,  but 
in  the  Constitution  of  the  State  to 
ascertain  if  any  limitations  have 
been  imposed  upon  the  complete 
power  with  which  the  legislative 
department  of  the  State  was  vested 
in  its  creation.  Congress  can  pass 
no  laws  but  such  as  the  Constitution 
authorizes,  either  expressly  or  by 
clear  implication,  while  the  State 
legislature  has  jurisdiction  of  all 
subjects  in  which  its  legislature  is 
not  prohibited.' 

"  With  us  the  government  of  the 
provinces  is  one  of  enumerated 
powers,  which  are  specified  in  the 


B.  N.  A.  Act,  and  in  this  respect  City  op 
differs  from  the  Constitution  of  the  Fbedemcton  v. 
Dominion  Parliament,  which,  as  IlIE  Q,UEEN' 
has  been  stated,  is  authorized  '  to 
make  laws  for  the  peace,  order,  and 
good  government  of  Canada  in  re- 
lation to  all  matters  not  coming 
within  the  classes  of  subjects  by 
the  Act  assigned  exclusively  to  the 
legislatures  of  the  provinces ' ;  and 
that  '  any  matter  coming  within 
any  of  the  classes  of  subjects 
enumerated  shall  not  be  deemed  to 
come  within  the  class  of  matters 
of  a  local  or  private  nature  com- 
prised in  the  enumeration  of  the 
classes  of  subjects  assigned  ex- 
clusively to  the  legislatures  of  the 
provinces.'  Therefore  '  the  regu- 
lation of  trade  and  commerce ' 
being  one  of  the  classes  of  sub- 
jects enumerated  in  sec.  91,  is  not 
to  be  deemed  to  come  within  any 
of  the  classes  of  a  local  or  private 
nature  assigned  to  the  legislatures 
of  the  provinces.  To  my  mind  it 
seems  very  clear  that  the  general 
jurisdiction  or  sovereignty  which 
is  thus  conferred  emphatically 
negatives  the  idea  that  there  is  not 
within  the  Dominion  Legislature 
power  or  authority  to  deal  with  the 
question  of  prohibition  in  respect 
to  the  sale  or  traffic  in  intoxicating 
liquors  or  any  other  article  of  trade 
or  commerce.  It  is  said  a  power 
to  regulate  does  not  include  a 
power  to  prohibit.  Apart  from  the 
general  legislative  power  which  I 
think  belongs  to  the  Dominion 
Parliament,  I  do  not  entertain  the 
slightest  doubt  that  the  power  to 
prohibit  is  within  the  power  to 
regulate.  It  would  be  strange  in- 
deed that,  having  the  sole  legis- 
lative power  over  trade  and  com- 
merce, the  Dominion  Parliament 
could  not  prohibit  the  importation 
or  exportation  of  any  article  of 
trade  or  commerce,  or,  having  that 
power,  could  not  prohibit  the  sale 
and  traffic  if  they  deemed  such  prohi- 
bition conducive  to  the  peace,  order, 
and  good  government  of  Canada. 
There  seems  to  be  no  doubt  on 
this   point   in   the   United    States. 
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The  Queen. 


Story,  Con.  U.  S.,  sec.  1076,  on  the 
Constitution  of  the  United  States, 
with  reference  to  the  regulation  of 
foreign  commerce,  which  belongs  to 
the  National  Government  (as  the 
regulation  of  both  foreign  and  in- 
ternal trade  and  commerce  does  lo 
the  Dominion  Government)  says : 
'  The  commercial  system  of  the 
United  States  has  also  been  em- 
ployed for  the  purpose  of  revenue ; 
sometimes  for  the  purpose  of  pro- 
hibition, sometimes  for  the  purpose 
of  retaliation  and  commercial  reci- 
procity ;  sometimes  to  lay  embar- 
goes ;  sometimes  to  encourage 
domestic  navigation  and  the  ship- 
ping arid  mercantile  interests  by 
bounties,  by  discriminating  duties 
and  by  special  preferences  and 
privileges,  and  sometimes  to  regu- 
late intercourse  with  a  view  to 
mere  political  objects,  such  as  to 
repel  aggressions,  increase  the  pres- 
sure of  war,  or  vindicate  the  rights 
of  neutral  sovereignty.'  So  in  the 
case  of  the  United  States  v.  Halli- 
day,  45  S.  C.  U.  S.  (3  Wall.)  407, 
in  reference  to  the  rights  of  Con- 
gress under  its  power  to  regulate 
commerce  with  the  Indian  tribes, 
and  with  the  individual  members  of 
such  tribes,  the  Supreme  Court 
of  the  United  States  held  that  that 
power  extended  to  the  regulation 
of  commerce  with  the  Indian  tribes, 
though  the  traffic  and  the  Indian 
with  whom  it  was  carried  on  were 
wholly  within  the  territorial  limit 
of  the  State.  The  Act  made  it 
penal  to  sell  spirituous  liquors  to  an 
Indian  under  charge  of  an  Indian 
agent,  although  it  was  sold  outside 
an  Indian  reserve  and  within  the 
limits  of  a  State.  The  Court  held 
the  Act  constitutional  and  based 
upon  the  power  of  Congress 
to  regulate  commerce  with  the 
Indians." 

The  provincial  legislatures  have 
full  power  under  the  class  of  sub- 
sees,  in  sec.  92  to  delegate  to  Com- 
missioners to  make  regulations  for 
the  retail  sale  of  liquor,  and  to  pre- 
vent the  playing  of  any  game  in 
taverns    during   prohibited   hours, 


and  to  punish  for  any  infraction  of 
their  rules ;  and  the  Commis- 
sioners can  make  rules  and  desig- 
nate penalties,  including  imprison- 
ment with  hard  labour,  if  their 
fines  are  not  paid  or  cannot  be 
paid  through  insufficient  distress. 
See  Russell  v.  The  Queen,  Su- 
preme Court  of  New  Brunswick, 
1881;  in  P.  C.  June  23,  1882, 
7  App.  Cas.  829 ;  51  L.  J.  P.  0. 
77  ;  46  L.  T.  889.  This  case  fol- 
lowed the  case  of  The  City  of 
Fredericton,  3  S.  C.  R.  505 ;  and 
itself  was  followed  by  Hodge  v. 
The  Queen,  in  Ct.  App.,  Ontario, 
June  30,  1882,  7  O.  A.  R.  247 
[Spragge,  C.  J.,  Burton,  Patterson, 
and  Morrison  JJ.A.] ;  in  P.  C. 
Dec.  15,  1883,  9  App.  Cas.  117; 
53  L.  J.  P.  C.  1 ;  50  L.  T.  301. 

In  Russell's  case  the  question 
was  whether  it  was  competent  to 
the  Dominion  Parliament  under 
its  general  powers  to  make  laws 
for  the  peace,  order,  and  good  go- 
vernment of  the  Dominion,  to  pass 
the  Canadian  Temperance  Act, 
1878,  which  was  intended  to  be 
applicable  to  the  several  provinces 
of  the  Dominion,  or  to  such  parts 
of  the  provinces  as  should  locally 
adopt  it.  It  was  riot  doubted  that 
the  Dominion  Parliament  had  such 
authority  under  sec.  91,  unless  the 
subject  fell  within  some  one  or 
more  of  the  classes  of  subjects 
which  by  sec.  92  were  assigned 
exclusively  to  the  legislatures  of 
the  provinces.  It  was  contended  it 
came  under  sub-sec.  13  of  sec.  92. 
Sir  Montague  Smith,  who  de- 
livered the  judgment,  said  (7  App. 
Cas.  839) :  "  Laws  of  this  nature 
(such  as  make  it  a  criminal  offence 
to  set  fire  to  a  house,  to  overwork 
a  horse,  or  exposing  diseased 
cattle),  designed  for  the  promotion 
of  public  order,  safety,  or  morals, 
and  which  subject  those  who  con- 
travene them  to  criminal  procedure 
and  punishment,  belong  to  the  sub- 
ject of  public  wrongs  rather  than 
to  that  of  civil  rights.  They  are 
of  a  nature  which  fall  within  the 
general  authority  of  Parliament  to 
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make  laws  for  the  order  and  good 
government  of  Canada,  and  have 
direct  relation  to  criminal  law." 

"  The  true  nature  and  character 
of  the  legislation  in  the  particular 
instance  under  discussion  must  al- 
ways be  determined,  in  order  to 
ascertain  the  class  of  subjects  to 
which  it  really  belongs.  ,In  the 
present  case  it  appears  to  their 
Lordships,  for  the  reason  already 
given,  that  the  matter  of  the  Act 
in  question  does  not  properly  be- 
long to  the  class  of  subjects,  '  Pro- 
perty and  Civil  Rights,'  within  the 
meaning  of  sub-sec.  13.  Their 
Lordships  having  come  to  the  con- 
clusion that  the  Act  in  question 
does  not  fall  within  any  of  the 
classes  of  subjects  assigned  ex- 
clusively to  the  provincial  legis- 
lature, it  becomes  unnecessary  to 
discuss  the  further  question  whether 
its  provisions  also  fell  within  any 
of  the  classes  of  subjects  enume 
rated  in  sec.  91.  In  abstaining 
from  this  discussion,  they  must  not 
be  understood  as  intimating  any 
dissent  from  the  opinion  of  the 
Chief  Justice  of  the  Supreme 
Court  of  Canada  and  the  other 
judges,  who  held  that  the  Act,  as 
a  general  regulation  of  the  traffic 
in  intoxicating  liquors  throughout 
the  Dominion,  fell  within  the  class 
of  subjects,  '  The  Regulation  of 
Trade  and  Commerce  '  enumerated 
in  that  section,  and  was,  on  that 
ground,  a  valid  exercise  of  the 
legislative  power  of  the  Parliament 
of  Canada."  Appeal  dismissed. 
So  the  question  whether  it  came 
under  the  sub- sec.  2  of  sec. 
91  was  left  undecided.  See  dis- 
cussion in  Dominion  v.  Four  Pro- 
vinces, the  Dominion  Liquor 
Licence  Acts,  1883-4.  [See  sub- 
sec.  9,  sec.  92.] 

In  Hodge  r.  The  Queen,  in  the 
Court  of  Appeal,  Ontario,  7  O.  A. 
R.  247,  Dec.  In,  1883  ;  9  App.  Cas. 
117  ;  5.!  L.  J.  P.  C.  1 ;  50  L.  T. 
301,  where  the  Ontario  Legisla- 
ture passed  an  Act,  the  Liquor 
License    Act    of    1877,    Revised 


Statutes,  c.  181,  confined  in  its 
operation  to  municipalities  in 
the  province  of  Ontario,  by  which 
the  legislature  appointed  license 
commissioners  to  meet  in  each 
municipality,  and  empowered  them 
to  pass,  under  the  name  of  reso- 
lutions, bye-laws  or  rules  to  define 
the  conditions  and  qualifications  re- 
quisite for  obtaining  tavern  or  shop 
licenses  for  sale  by  retail  of  spiri- 
tuous liquors  within  the  muni- 
cipality, for  limiting  the  number 
of  licenses,  and  to  impose  penalties 
for  infraction  of  their  resolutions, 
it  was  held  these  were  matters  of  a 
mere  local  nature  in  the  province, 
and  to  be  similar  to  powers  then 
belonging  to  municipal  institutions 
under  the  previous  existing  law 
passed  by  the  local  parliament,  and 
did  not  interfere  with  the  general 
regulation  of  "  Trade  and  Com- 
merce "  which  belongs  to  the  Do- 
minion Parliament,  or  with  the 
provisions  of  the  Dominion  Tem- 
perance Act,  1878. 

British  Columbia  had  passed  in 
1884  a  bill  to  restrict  the  immigra- 
tion of  Chinese,  and  the  fine  in- 
flicted on  one  Wing  Chong  by  the 
magistrate  was  quashed  on  the 
issue  of  a  writ  of  certiorari  by 
Crease,  J.  Her  Majesty's  Privy 
Council  gave  special  leave  to  ap- 
peal, but  the  appeal  was  eventually 
withdrawn.  See  U.  S.  Law,  Lin- 
Sing  !■.  Washburn,  20  Cal.  534. 
On  these  Chinese  exclusion  bills 
the  Minister  of  Justice  (A.  Camp- 
bell) for  the  Dominion  reported 
that  they  were  objectionable  as  an 
infringement  on  the  above  sub- 
section. He  cited  2  Story's  Com., 
sec.  1061,  "  Commerce  undoubt- 
edly is  traffic,  but  it  is  something 
more.  It  is  intercourse.  It  de- 
scribes the  commercial  intercourse 
between  nations,  and  parts  of 
nations,  in  all  its  branches ;  and  is 
regulated  by  prescribed  rules  for 
carrying  on  that  intercourse."  Sec. 
1064,  "  It  may,  therefore,  be  safely 
affirmed  that  the  terms  of  the  Con- 
stitution have  at  all  times  been 
understood  to  include  a  power  over 
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Hodge  v.  The  navigation,  as  well  as  trade ;  over 
intercourse,  as  well  as  traffic,  and 
that,  in  the  practice  of  other  coun- 
tries, and  especially  in  our  owe, 
there  has  been  no  diversity  of 
judgment  or  opinion.  During  our 
whole  colonial  history,  this  was 
acted  upon  by  the  British  Par- 
liament as  an  uncontestable  doc- 
trine. That  Government  regu- 
lated not  only  our  traffic  with 
foreign  nations,  but  our  navigation 
and  intercourse  as  unquestioned 
functions  of  the  power  to  regulate 
commerce."  Sec.  1065,  "This 
power  of  the  Constitution  extends 
to  commerce  with  foreign  nations, 
and  among  the  several  States,  and 
with  the  Indian  tribes.  In  regard 
to  foreign  nations,  it  is  universally 
admitted  that  the  words  compre- 
hend every  species  of  commercial 
intercourse.  No  sort  of  trade  or 
intercourse  can  be  carried  on  be- 
tween this  country  and  another  to 
which  they  do  not  extend.  Com- 
merce as  used  in  the  Constitution 
is  a  unit  every  part  of  which  is 
indicated  by  the  term."  Pas,- 
senger  cases,  46  S.  C.  U.  S.  (7 
How,  283).  The  Canadian  Min- 
ister of  Justice,  considering  the 
Act  an  interference  with  the 
powers  of  Parliament  to  regulate 
trade  and  commerce,  recommended 
their  disallowance.  During  1885 
the  Parliament  of  Canada  passed 
an  Act  restricting  and  regulating 
the  Chinese  immigration  into 
Canada,  48  &  49  Vict.  c.  7.  See 
Prov.  Leg.  1887,  286. 

Following  Hodge  v.  The  Queen 
came  the  petition  of  the  Governor- 
General  of  Canada  on  the  Liquor 
License  Acts  of  1883  and  1884, 
the  case  being  a  reference  to  the 
Privy  Council,  heard  11  and  12 
Nov.  1885,  to  determine  whether 
or  not  the  Liquor  Licensing  Act 
of  1883,  and  an  Act  of  1884 
amending  that  Act,  were  intra 
vires  the  powers  of  the  Dominion 
Parliament.  The  Dominion  had 
passed  in  1878  the  Canada  Tem- 
perance Act,  which  in  Russell  v. 
The  Queen  was  decided  as  valid. 


The  Governor- 
General  v. 
The  Fotjr 
Provinces. 


Following  upon  that  the  Acts  of 
1883  and  1884  were  passed,  but 
suspended  in  their  operation  until 
it  should  be  determined  by  the 
Supreme  Court  whether  they  were 
valid.  Under  47  Vict.  (Dom.)  c. 
32.  s.  26,  the  Liquor  License  Acts, 
1883  and  1884,  were  referred  by 
the  Governor-General  in  Council 
to  the  Supreme  Court,  to  answer 
the  questions  whether  the  Acts 
were  in  whole  or  in  part  within 
the  legislative  authority  of  the 
Parliament  of  Canada;  and,  if  in 
part,  what  parts  are  within  such 
legislative  authority.  The  judges' 
opinion  was  that  the  Acts  referred 
to  are,  and  each  of  them  is,  ultra 
vires  of  the  legislative  authority 
of  the  Parliament  of  Canada,  ex- 
cept in  so  far  as  the  said  Acts 
respectively  purport  to  legislate 
respecting  those  licenses  mentioned 
in  sec.  7  of  the  said  "Liquor 
License  Act,  1883,"  which  are 
there  denominated  vessel  licenses 
and  wholesale  licenses,  and  except 
also  in  so  far  as  the  said  Acts 
respectively  relate  to  the  carrying 
into  effect  of  the  provisions  of 
"  The  Canada  Temperance  Act, 
1878,"  Henry,  J.,  being  of  opinion 
the  said  Acts  were  ultra  vires  in 
whole.  Dig.  S.  C.  R.  509 ;  6  Can. 
Gaz.  152,  265.  See  argument 
given  in  note,  p.  144,  the  result  being 
the  Privy  Council  reported  the 
whole  Act  ultra  vires,  12  Dec. 
1885.  In  his  argument  in  that 
case  Sir  Parrer  Herschell  said 
the  provincial  Act  in  question  in 
Citizens'  Insurance  Co.  v.  Parsons 
was  held  not  ultra  vires  because 
it  was  not  a  matter  relating 
to  trade  and  commerce,  because 
certain  implied  conditions  in  that 
particular  province  relating  to 
the  property  in  that  province 
was  a  matter  dealing  with  civil 
rights  in  that  province,  and  was 
not  a  matter  overborne  by  the 
provision  as  1o  the  regulation  of 
trade  and  commerce.  That  what- 
ever limitation  was  to  be  put  upon 
"  regulation  of  trade  andcommerce" 
you  ought  not  to  limit  it  so  as  to 
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exclude  from  the  power  of  the 
Dominion  Parliament  any  law  re- 
lating to  trade  and  commerce  which 
the  Dominion  considered  necessary 
for  the  "  peace,  order,  and  good 
government  of  the  country."  It 
was  unfortunate,  but  the  judges  in 
Citizens'  Insurance  Co.  v.  Parsons, 
when  dealing  with  the  words  "  re- 
gulation of  trade  and  commerce," 
only  said,  "  It  may  be  they  would 
include  regulations  of  trade  affect- 
ing the  whole  Dominion  "  ;  there- 
fore what  was  of  very  considerable 
importance  was  left  undecided. 

In  Merchants'  Bank  op  Can- 
ada r.  Smith,  Jan.  16,  1883,  8 
S.  C.  E.  512,  held  that  the  Domi- 
nion Act,  35  Vict.  c.  5.,  which  en- 
acted that  banks  may  take  certain  re- 
ceipts as  collateral  security  for  pay- 
ment of  any  debt  which  may  be- 
come due  to  the  bank  under  credit 
opened  by  the  bank  for  the  holder 
of  such  receipts,  was  intra  vires 
of  the  Dominion,  as  coming  under 
banking  and  facilitating  commerce, 
and  did  not  constitute  an  inter- 
ference with  the  functions  of  the 
local  legislature  under  sub-sec.  13, 
sec.  92,  "  property  and  civil  rights 
in  the  province." 

By  the  New  Brunswick  Act, 
50  Vict.  c.  4.  ss.  141,  144,  provision 
was  made  for  the  appointment  and 
payment  of  inspectors  whose  special 
duty  it  was  to  search  out  and  prose- 
cute all  offenders  against  the  Can- 
ada Temperance  Act,  1878. 

In  ex  parte  Whai.en,  Tuck,  J., 
May  9,  1891,  30  S.  C.  N.  B.  586, 
the  argument  was,  that  the  power 
to  pass  the  Canada  Temperance 
Act,  1878,  rested  alone  with  the 
Parliament  of  Canada,  as  that  Act 
affects  trade  and  commerce,  and 
that  the  Legislature  of  New  Bruns- 
wick had  no  power  to  pass  an  Act 
whereby  the  people  may  be  taxed 
to  carry  into  effect  some  of  the 
provisions  of  a  statute  which  is 
intra  vires  of  the  Dominion  Par- 
liament only.  In  other  words, 
that  to  this  Parliament  is  given 
the  power  to  legislate  exclusively 
on   "  the   regulation  of  trade  and 
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commerce,"  and  the  "  raising  of  E*  Parie 
money  by  any  mode  or  system  of  "ALEN- 
taxation,"  and  that  legislation 
which  authorizes  the  appointment 
and  payment  of  inspectors  is  in 
conflict  with  the  exclusive  rights 
of  the  Parliament  of  Canada,  be- 
cause such  legislation  has  relation  to, 
and  affects  "  trade  and  commerce." 
"The  authorities  who-  administer 
justice  in  the  different  provinces  of 
Canada  are  charged  to  carry  into 
effect  the  provisions  of  the  Canada 
Temperance  Act.  There  are  fines  and 
imprisonment  for  violation  of  the 
Act,  and  in  that  respect  it  is  part 
of  the  criminal  code  of  Canada. 
Police  magistrates  and  police  con- 
stables, appointed  and  paid  by  the 
local  authorities,  administer  this 
law  as  they  do  the  other  criminal 
law  of  Canada ;  and  no  one  for  a 
moment  supposes  that  local  legis- 
latures acted  beyond  their  powers 
when  thev  authorized  the  appoint- 
ment and  payment  of  such  officers. 
This  Liquor  License  Act  has  been 
attacked  before,  notably  in  Danaher 
r.  Peters,  14  June  1889,  27  N.  B. 
Eep.  554;  17  S.  C.  B.  44,  as 
being  beyond  the  jurisdiction  of 
the  local  legislature ;  but  both  this 
Court  and  the  Supreme  Court  of 
Canada  on  appeal  have  affirmed 
the  right  of  the  Legislature  to  pass 
50  Vict.  c.  4.,  not  on  the  point 
now  under  consideration,  but  upon 
others  where  it  seems  much  more 
open  to  attack.  It  seems  to  me 
that  the  only  object  of  this  Legis 
lature  is  to  carry  into  effect  and 
ensure  the  enforcement  of  the 
Canada  Temperance  Act.  For 
this  purpose  inspectors  are  to  be 
appointed  and  paid."  His  Lord- 
ship continued  that  it  required 
a  good  deal  of  straining  to  con- 
strue that  as  an  interference  with 
Canada's  exclusive  right  to  legis- 
late upon  "trade  and  commerce." 
And  he  cited  Sir  Montague 
Smith's  definition  of  this  sub-sec. 
in  Citizens'  Insurance  Co.  v.  Par- 
sons [see  sub-sec.  13,  sec.  92],  that 
the  words  "include  political  ar- 
rangements in  regard  to  trade  re- 
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quiring  the  sanction  of  Parliament, 
regulation  of  trade  in  matters  of  in- 
ter-provincial concerns,  and  it  may 
be  that  they  would  include  general 
regulation  of  trade  affecting  the 
whole  Dominion  "  ;  and  held  that 
the  Act  under  consideration  did  not 
conflict  with  the  power  of  the  Do- 
minion Parliament  to  legislate  upon 
the  subject  of  sub-sec.  2. 

In  Danaheb  v.  Peters,  27  S.  C. 
N.  B.  554,  June  14, 1889,  17  S.  C. 
R.  44,  it  was  held  that  the  Legisla- 
ture of  New  Brunswick,  by  the 
New  Brunswick  Liquor  License 
Act,  1887,  50  Vict.  c.  4.,  could  pro- 
perly impose  the  conditions  that 
applications  for  licenses  must  be  en- 
dorsed by  the  certificate  of  one-third 
of  the  ratepayers  of  the  district  for 
which  the  license  was  asked,  and 
that  no  holder  of  a  license  should  be 
a  member  of  the  municipal  council, 
a  justice  of  the  peace,  or  a  public 
school  teacher,  and  that  the  Act 
was  not  ultra  vires  the  local  legis- 
lature as  being  a  prohibitory  mea- 
sure by  reason  of  the  ratepayers 
being  able  to  prevent  any  licenses 
being  issued,  nor  was  it  a  measure 
in  restraint  of  trade  by  affixing  a 
stigma  to  the  selling  of  liquor. 

In  Molson  v.  Lambe,  1  Mon. 
Sup.  C.  264;  2  Mon.  Q.  B.  381; 
in  S.  C.  March  15,  1888,  15  S.  C. 
R.  253,  Severn's  case  [see  p.  52] 
was  not  followed,  and  it  was  held 
that  brewers  must  take  out  a  license 
in  Quebec  under  the  provincial  Act, 
41  Vict.  c.  3.,  although  duly  licen- 
sed as  a  brewer  under  the  Dominion 
Parliament  Act,  43  Vict.  c.  19. 

In  Longtjeil  Navigation  Co.«. 
City  of  Montreal,  Dec.  15,  1888, 
15  S.  C.  R.  566;  reported  below,  3 
Mon.  Q.  B.  172,  it  was  held  that 
the  provincial  Act  of  Quebec,  39 
Vict.  c.  52.,  imposing  a  tax  on  ferry 


boats,  was  valid,  though  the  bye-law 
was  bad  for  not  following  the  Act. 
The  defendants  in  Queddy  River 
Driving  Boom  Co.  v.  Davidson, 
May  1,  1883,  10  S.  C.  R.  222, 
claimed,  under  a  New  Brunswick 
Act,  45  Vict.  c.  100.,  which  incor- 
porated them,  to  cause  an  ob- 
struction by  booming  in  a  tidal 
and  navigable  river.  Held,  affirm- 
ing Palmer,  J.,  that  to  give  a 
right  to  obstruct  navigation  was 
an  encroachment  on  the  exclusive 
powers  given  to  the  Dominion 
under  sub-sec.  2  of  sec.  91.  Se- 
condly, that  such  legislation  might 
interfere  with  the  rights  of  persons 
not  Canadians  having  rights  to 
navigate  or  fish.  Taschereau,  J., 
did  not  disagree  from  the  judgment, 
but  said  "  navigation  and  shipping 
are  left  under  the  control  of  the 
Federal  authority,  it  is  true ;  but 
this,  under  sub-sec.  10  of  sec.  92  of 
the  B.  N.  A.  Act,  does  not  extend 
to,  for  instance,  a  line  of  steamers 
or  other  ships  entirely  within  the 
province — that  is  to  say,  plying 
from  one  part  of  the  province  to 
another  part  of  the  same  province. 
That  would,  I  presume,  be  a  local 
undertaking  under  the  control  of 
the  local  legislature.  May  it  not 
be  said  that  the  boom  in  question 
is  also  a  local  undertaking  ?  Can 
it  be  said  that  the  incorporation  of 
this  company  was  for  federal  ob- 
jects ?  If  it  was  for  provincial  ob- 
jects, was  it  not  legally  incorporated 
by  the  New  Brunswick  Legisla- 
ture?" See  American  case,  State 
of  Pennsylvania  r.  The  Wheeling 
and  Bridge  Co.,  Dec.  1851,  54 
S.  C.  R.  (U.  S.)  (13  How.)  518. 
For  power  to  license,  regulate,  and 
govern  trades  see  Virgo  v.  City  of 
Toronto,  20  O.  A.  R.  435 ;  Feb.  20, 
1893,  22  S.  C.  R.  447,  where  all  the 
cases  on  interference  with  trade  are 
cited. 


(3.)  The  raising  of  money  by  any  mode  or  system  of 
taxation.1 

1  See  American  Constitution,  art.      ciled  with  sub-sec.  2  of  sec.  92  by 
l.s.  8.     This  article  is  to  be  recon-      treating  sub-sec.  3  of   sec.  91  as 
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empowering  the  supreme  legisla- 
ture to  raise  revenue  by  any  mode 
of  taxation,  whether  direct  or  in- 
direct, and  sub-sec.  2  of  sec.  92  as 
confining  the  provincial  legislature 
to  direct  taxation  within  the  pro- 
vince for  provincial  purposes. 

See  Dow  v.  Black,  March  5, 1875, 
6L  E.  P.  C.  272;  44  L.  J.  P.  C. 
52 ;  32  L.  T.  274,  reversing  the 
Supreme  Court  of  New  Bruns- 
wick, 22  Feb.  1873,  1  Pugs.  300, 
and  holding  that  the  Act  of  the 
provincial  legislature  of  New  Bruns- 
wick, 33  Vict.  c.  47 .,  empowering  the 
majority  of  the  inhabitants  of  the 
parish  of  St.  Stephen  in  the  pro- 
vince to  raise  by  local  taxation  a 
subsidy  to  advance  the  construction 
of  a  railway  going  beyond  the 
frontier  already  authorized  by  sta- 
tute, was  within  the  power  of  the 
provincial  legislature. 

Sir  J.  W.  Colvile  said,  delivering 
the  judgment  of  the  Judicial  Com- 
mittee, at  which  were  present,  also, 
James  and  Mellisb,  L.  JJ.,  and  Sir 
Montague E.  Smith:  "In substance 
andprinciple  it  does  not  differfrom  a 
private  Act  authorizing  the  trustees 
of  a  minor  to  let  a  warehouse  to  a 
company.  Suppose  the  work,  instead 
of  being  a  railway,  had  been  a 
canal,  and  the  inhabitants  had  been 
authorized  to  make  a  bargain  for 
the  supply  of  water  to  the  district, 
could  any  doubt  have  been  enter- 
tained on  the  subject  ?  Their  Lord- 
ships are  of  opinion  that  no  ob- 
jection to  the  validity  of  the  Act  is 
to  be  found  in  the  sub-section  in 
question"  [sub-sec.  10(a)  sec.  92], 

"  Another  question  has  been 
raised  for  the  first  time  at  this  Bar 
(for  the  objection  does  not  appear 
to  have  been  taken  in  the  Colonial 
Court),  whether  there  was  power  in 
the  provincial  legislature  to  pass  an 
Act  by  which  such  an  assessment 
as  this  could  be  imposed  on  the 
town  of  St.  Stephen." 

"  It  has  been  argued  that  whereas 
the  91st  section  reserves  to  the  Par- 
liament of  Canada  exclusive  power 
of  legislation  in  respect  of,  amongst 


other  subjects,  '  the  raising  of  Dow  »•  Black. 
money  by  any  mode  or  system  of 
taxation,'  the  only  qualifications  im- 
posed on  that  general  reservation 
are  to  be  found  in  the  2nd  and  9th 
sub-sees,  of  sec.  92.  The  latter  has 
obviously  no  bearing  on  the  present 
question.  As  to  the  former,  it  was 
contended  that  it  authorizes  direct 
taxation  only  for  the  purpose  of 
raising  a  revenue  for  general  pro- 
vincial purposes,  that  is,  taxation 
incident  on  the  whole  province  for 
the  general  purposes  of  the  whole 
province.  Their  Lordships  see  no 
reason  for  giving  so  limited  a  con- 
struction to  this  clause  of  the  sta- 
tute. They  think  it  must  be  taken 
to  enable  the  provincial  legislature, 
whenever  it  shall  see  fit,  to  impose 
direct  taxation  for  a  local  purpose 
upon  a  particular  locality  within 
the  province.  They  conceive  that 
the  sub-sec.  3  of  sec.  91  is  to  be 
reconciled  with  sub-sec.  2  of  sec.  92 
by  treating  the  former  as  empower- 
ing the  supreme  legislature  to  raise 
revenue  by  any  mode  of  taxation, 
whether  direct  or  indirect ;  and  the 
latter  as  confining  the  provincial 
legislature  to  direct  taxation  within 
the  province  for  provincial  pur- 
poses." 

"  Their  Lordships  are  further  of 
opinion,  with  Fisher,  J.,  the  dis- 
sentient judge  in  the  S.  C,  that 
the  Act  in  question  [N.  B.  Act, 
33  Vict.  c.  47.],  even  if  it  did  not 
fall  within  the  2nd  sub-sec.  of  sec. 
92,  would  clearly  be  a  law  relating  to 
a  matter  of  a  merely  local  or  private 
nature  within  the  meaning  of  sub- 
sec.  9  of  sec.  92  of  the  Imperial 
statute,  and  therefore  one  which 
the  provincial  legislature  was  com- 
petent to  pass,  unless  the  subject- 
matter  could  be  distinctly  shown  to 
fall  within  one  or  other  of  the 
classes  of  subjects  specially  enu- 
merated in  the  91st  section.  This 
view  is  in  accordance  with  the 
ruling  of  the  tribunal  in  the  recent 
case  of  L'Union  St.  Jacques  de 
Montreal  v.  Belisle,"  15  L.  C.  J. 
212.  [In  Q.  B.  Quebec,  20  Sept. 
1872 ;  in  P.  C.  July  8,  1874,  6  L, 
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B.N.A.  ACT,  s.  91   (3).— TAXATION  ON  BANKS. 


Dow  v.  Black. 


Att.-Gen.  fob 
Quebec  v. 
Queen  Insur- 
ance Go. 


Toeonto  Bank 
and  the  other 
three  cases 
v.  Lambe. 


E.  P.  C.  31;  31  L.  T.  Ill;  22 
"W.  B.  933.  See  ante,  sec.  91  ;  and 
sub-sec.  21,  sec.  91].  See  for  the 
early  part  of  the  judgment  in  Dow 
v.  Black,  sub-sec.  10(a),  sec.  91. 

Sir  Montague  E.  Smith,  in  giving 
judgment  in  Citizens'  Insurance 
Co.  v.  Parsons,  in  courts  below, 
43  U.  C.  Q.  B.  261 ;  4  O.  A.  E.  96; 
4  S.  C.  B.  215  ;  in  P.  C.  Nov.  26, 
1881,  7  App.  Cas.  pp.  96,  108; 
51  L.  J.  P.  C.  11;  45  L.  T.  721 
[post,  sub-sec.  13],  said:  "So  'the 
raising  of  money  by  any  mode  or 
system  of  taxation '  is  enumerated 
among  the  classes  of  subjects  in 
sec.  91  ;  but,  though  the  description 
is  sufficiently  large  and  general  to 
include  '  direct  taxation  within  the 
province,  in  order  to  the  raising  of 
a  revenue  for  provincial  purposes,' 
assigned  to  the  provincial  legisla- 
tures by  [sub-sec.  2]  sec.  92,  it  ob- 
viously could  not  have  been  intended 
that  in  this  instance  also  the  general 
power  should  override  the  parti- 
cular one.  With  regard  to  certain 
classes  of  subjects,  therefore,  gene- 
rally described  in  sec.  91,  legislative 
power  may  reside  as  to  some  matters 
within  the  general  description  of 
these  subjects  in  the  legislatures  of 
the  provinces." 

In  Toronto  Bank  and  the  other 
three  cases  v.  Lambe,  in  Q.  B., 
Quebec,  23  Jan.  1885;  in  P.  C. 
July  9, 1887,  12  App.  Cas.  pp.  575, 
585;  56  L.  J.  P.  C.  87;  57  L.  T. 
377  [see  post,  sec.  92,  sub-sec.  2], 
the  Quebec  Legislature  had  taxed 
every  bank,  insurance  company,  and 
incorporated  company  carrying  on 
business,  accepting  risks,  or  trad- 
ing, &c,  respectively  in  the  pro- 
vince of  Quebec,  banks  paying  a 
tax  on  the  paid-up  capital,  and  an 
additional  sum  for  each  place  of 
business.  Insurance  companies  were 
taxed  in  a  sum  specified  in  the  Act. 
The  Judicial  Committee  held  this 
Act  was  within  the  power  of  sub- 
sec.  2,  sec.  92,  and  was  intra  vires. 

Lord  Hobhouse,  in  giving  judg- 
ment, said  :  "  It  is  impossible  to 
give  exclusively  to  the  Dominion 


the  whole  subject  of  raising  money 
by  any  mode  of  taxation,  and  at 
the  same  time  to  give  to  the  pro- 
vincial legislatures,  exclusively  or 
at  all,  the  power  of  direct  taxation 
for  provincial  or  any  other  pur- 
poses. This  very  conflict  between 
the  two  sections  was  noticed  by 
way  of  illustration  in  the  case  of 
Parsons  "  [and  his  Lordship  quoted 
the  passage  from  Parsons'  case  given 
above]  ;  and  said  their  Lordships 
"  adhere  to  that  view,  and  held  that 
as  regards  direct  taxation  within  the 
province  to  raise  revenue  for  pro- 
vincial purposes,  that  subject  falls 
wholly  within  the  jurisdiction  of 
the  provincial  legislatures." 

The  Judicial  Committee,  July  5. 
1878,  in  Attorney-General  for 
Quebec  v.  Queen  Insurance  Co., 
in  Q.  B.,  Quebec,  14  Dec.  1877,  27 
L.  C.  J.  77;  in  P.  C.  July  5, 1878, 
3  App.  Cas.  1090;  38  L.  T.  897 
[see  post,  sec.  92,  sub-sees.  2  and 
9,  pp.  119,  126],  held  that  the 
Quebec  Act,  1875,  39  Vict.  c.  7., 
which  merely  provided  that  the 
price  of  a  license,  which  all  assurers 
except  marine  must  take  out,  should 
be  an  adhesive  stamp  affixed  to  the 
policy  or  receipt  or  renewal — the 
amount  of  the  stamp  to  be  in  case 
of  fire  3  per  cent.,  and  1  per  cent, 
for  other  assurances,  on  the  pre- 
miums paid — was  not  within  the 
power  of  the  provincial  legislature 
under  sub-sees.  2  and  9  of  sec.  92. 

Inland  Bevenue. — Held  that, 
the  156th  section  of  the  Dominion 
Inland  Bevenue  Act,  31  Vict.  c.  8, 
by  which  the  Dominion  Parliament 
conferred  jurisdiction  on  the  Vice- 
Admiralty  Court,  N.  S.,  in  prosecu- 
tions for  penalties  and  forfeitures 
incurred  thereunder,  was  intra 
vires  the  Dominion,  notwithstand- 
ing such  court  is  established  in' 
Canada  by  Imperial  authority. 
Attorney  -  General  of  Canada  v. 
Flint,  3  S.  C.  N.  S.  453,  in 
S.  C.  Jan.  16,  1884,  16  S.  C.  E. 
707  ;  see  also  Valin  v.  Langlois, 
3  S.  C.  B.  1;    5  App.  Cas.  115; 
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49  L.  J.  P.  C.  37  ;  41  L.  T.  662 

[ante,  sec.  41]. 

Henry,  J.,  said  :  "  Although  the 
Vice- Admiralty  Court  is  established 
by  the  authority  of  England,  still 
I  see  nothing  to  prevent  the  Par- 
liament of  Canada,  inasmuch  as 
that  Court  sits  within  the  jurisdic- 
tion of  that  Parliament,  to  give  it 
power  and  authority  to  try  Inland 
Revenue  cases  or  cases  connected 
with  the  Customs.  I  would  say, 
however,  I  do  not  think  that  Court 
could  be  obliged  to  perform  such 
duty,  and  that  it  is  a  Court  which 
might  very  well  wrap  itself  up  in 
its  authority,  and  say,  '  Our  other 
duties  prevent  us  from  assuming 
the  functions  assigned  to  us  by  the 
Parliament  of  Canada  ' ;  but  it  is 
ready  to  adopt  the  duty,  and  I  see 
no  reason  why  the  Parliament  of 
Canada  should  not  have  the  power 
to  impose  it."  See  Imperial  Colo- 
nial Courts  of  Admiralty  Act, 
1890,  53  &  54  Vict.  c.  27.  s.  3. 

Reference  may  be  made  to  the 
United  States  Constitution.  There 
Congress  has   special  and  enume- 


rated powers.  In  the  Dominion  Inland 
Constitution  it  is  the  provinces  Revencb. 
that  have  special  and  enumerated 
powers.  For  instance,  the  U.S. 
Congress  has  not  an  unlimited 
power  of  taxation.  It  has  been 
held  to  be  limited  to  specific  ob- 
jects. No  doubt,  to  make  gram- 
mar of  the  1st  clause  of  the  8th 
section  of  the  U.S.  Constitution, 
and  to  give  it  at  the  same  time  a 
qualifying  sense,  the  words  "in 
order  "  have  to  be  inserted  in  that 
section.  See  Story,  Const.  U.  S. 
908.  A  sample  of  this  limited 
power  was  given  on  21  May  1895, 
when  the  Supreme  Court,  U.  S., 
by  the  majority,  composed  of  Ful- 
ler, Field,  Gray,  Brewer,  and 
Shiras,  .TJ.,  were  against  the  legal- 
ity of  the  income-tax  on  rent  and 
personal  property  imposed  by  the 
Tariff  Act,  1894,  ss.  27  to  37,  on 
the  ground  that  it  was  a  direct  tax 
and  therefore  unconstitutional. 
The  judges  in  favour  of  the  mea- 
sure were  Harlan,  White,  Brown, 
and  Jackson,  JJ. 


(4.)  The  borrowing  of  money  on  the  public  credit.1 

(5.)  Postal  service.2 

(6.)  The  census  and  statistics.3 

(7.)  Militia,  military  and  naval  service,  and  defence.4 


1  See  American  Constitution, 
art.  1.  s.  2. 

2  See  American  Constitution, 
art.  1.  s.  7. 

3  The  Minister  of  Justice,  2  Jan. 
1873,  while  allowing  a,  British 
Columbia  Act  respecting  registra- 
tion of  births,  deaths,  and  mar- 
riages in  that  province,  desired  to 
call  attention  to  the  fact  that  the 
Act  might  be  questioned  as  being 
connected  with  "  statistics."  Prov. 
Leg.,  1866,  p.  715. 

1  See  American  Constitution, 
art.  1.  ss.  12  (Army),  13  (Navy), 
15  (Militia). 

-The  Dominion   having  the   ex- 


clusive right  of  legislating  as  to  all 
matters  coming  under  this  head, 
and  any  part  of  the  land  in  a 
province,  might  be  taken  by  the 
Dominion  Legislature  for  the  pur- 
pose of  military  defence.  But  be- 
cause this  possibly  might  be  done  is 
no  reason  for  holding  that  an  Act  of 
the  provincial  legislature  where  the 
land  is  situated,  dealing  with  the 
land  in  a  local  and  private  manner, 
is  ultra  vires.  See  Lord  Selborne 
in  L'Union  St.  Jacques  de  Mon- 
treal v.  Belisle,  15  L.  C.  J.  212,  in 
Q.  B.  Quebec,  20  Sept.  1872 ;  in 
P.  C.  July  8,  1874,  L.  R.  6  P.  C. 
p.  37;  31  L.  T.  Ill;  22  W.  R. 
933  [post,  sec.  91,  sub-sec.  21]. 
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Ess.  v. 
College  of 
Physicians. 


In  Keg.  v.  College  of  Physi- 
cians, Ontario,  Dec.  27,  1879,  44 
U.  C.  Q.  B.,  p.  576,  Hagarty,  C. J., 
held  that  the  B.  N.  A.  Act,  when  it 
speaks   of   any  exclusive  right,  it 


means  exclusive  as  opposed  to  any 
attempt  to  legislate  by  the  Domi- 
nion Parliament.  And  see  Note, 
sub-sec.  23,  sec.  91. 


Leprohon  v. 
Corporation 
of  Ottawa. 


(8.)  The  fixing  of  and  providing  for  the  salaries  and 
allowances  of  civil  and  other  officers  of  the 
Government  of  Canada} 

(9.)  Beacons,  buoys,  lighthouses,  and  Sable  Island.2 
(10.)  Navigation  and  shipping.3 


1  Compare  with  sub-sec.  4,  sec.  92. 

A  tax  by  or  through  a  pro- 
vincial legislature  upon  the  means 
by  which  the  Dominion  Govern- 
ment is  carried  on  is  ultra  vires. 
In  Leprohon  v.  Corporation  of  the 
City  of  Ottawa,  30  March  1878, 
2  O.  A.  B.  [Tupper]  522 ;  lower 
court,  40  U.  C.  Q.  B.  478,  reversed, 
held  that  a  provincial  legislature 
has  no  power  to  impose  a  tax  upon 
the  official  income  of  an  officer  of 
the  Dominion  Government  or  to 
confer  such  a  power  on  the  muni- 
cipalities. 

Spragge,  J. :  The  raising  of 
money  is  necessary  for  the  due 
and  effectual  working  of  municipal 
institutions,  and  the  giving  to  them 
the  power  to  raise  money  by  taxing 
inhabitants  of  the  municipality  for 
municipal  purposes  would  seem  to 
be  within  the  power  of  the  pro- 
vincial legislature.  "  There  is  at 
the  same  time  an  implied  limita- 
tion upon  every  power  conferred, 
whether  conferred  in  terms  or  by 
implication,  that  it  must  not 
encroach  upon  or  interfere  with 
the  powers  conferred  elsewhere." 
"  What  the  Legislature  of  Ontario 
has  done  has  been  to  declare  in- 
come to  be  personal  property  and 
to  make  land  and  personal  property 
liable  to  taxation  for  municipal 
purposes;  at  first  continuing  an 
exemption  then  upon  the  statute 
book,  and  then  by  a  subsequent 
Act  of  1871  abolishing  that  ex- 
emption, leaving  incomes  of   Do- 


minion as  well  as  provincial  officers 
liable  to  taxation  as  a  species  of 
personal  property."  "  I  premise 
if  the  provincial  legislature  cannot 
do  indirectly  what  it  cannot  do 
directly,  if  it  cannot  impose  a 
direct  tax  upon  public  salaries, 
Dominion  as  well  as  provincial,  it 
cannot  empower  municipalities  to 
do  so."  It  would  be  within  the 
competency  of  a  provincial  legis- 
lature under  sub-sec.  2,  sec.  92 
[Direct  Taxation],  to  impose  a  pro 
rata  tax  upon  all  salaries  given  to 
provincial  officers.  It  would  be  so 
because  it  would  be  acting  on  those 
over  whose  salary  they  have  con- 
trol. But  suppose  such  a  tax  im- 
posed upon  the  salaries  of  all 
officers  of  Government,  Dominion 
as  well  as  provincial,  it  would  raise 
a  very  different  question.  It  would 
impose  a  burden  upon  the  salary 
of  the  Dominion  officer. 

It  was  held  in  Evans  v.  Hudon, 
29  Dec.  1877,  22  L.  C.  J.  268, 
that  a  local  Act  of  Quebec  Legis- 
lature was  unconstitutional,  which 
declared  seizable  the  salaries  of  em- 
ployees of  the  Federal  Government. 

2  Referred  to  in  L'Union  St. 
Jacques  de  Montreal  v.  Belisle, 
15  L.  C.  J.  212,  in  Q.  B.  Quebec, 
20  Sept.  1872 ;  in  P.  C.  July  8, 
1874,  L.  E.  6  P.  C.  p.  37;  31  L. 
J.  Ill ;  22  W.  B..  933  [post,  sec. 
92,  sub-sec.  16]. 

s  This  conferred  on  the  Parlia- 
ment of  Canada  legislative  authority 
over  all  matters  occurring  in  Cana- 
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dian  waters  within  the  subject 
Navigation  and  Shipping,  and  its 
co-operation  was  required  to  give 
effect  to  the  same  rules  of  naviga- 
tion as  has  been  used  in  England. 
See  "  Eliza  Keith,"  6  April  1877  ; 
3  Q.  L.  E.  143.  There  the  Cana- 
dian Act  of  1868,  31  Vict.  c.  58., 
which  provided  that  where  two 
ships  were  each  to  blame  for  a  col- 
lision in  Canadian  waters  both  were 
precluded  from  recovering  its  dam- 
age, was  held  to  be  operative,  al- 
though the  Admiralty  rule  which 
divides  the  loss  prevails  in  Eng- 
land, and  had  been  applied  in  a 
case  of  collision  on  Canadian 
waters  on  an  appeal  to  the  Privy 
Council  [Underwriter  and  "  Lake 
St.  Clair"  v.  A.  Ct.  Quebec,  in 
P.  C.  14  Feb.  1877,  2  App.  Cas. 
389;  36  L.  T.  155].  The  law 
given  effect  to  in  "  Eliza  Keith  "  is 
not  now  effective  in  Canada,  the 
law  having  been  made  similar  to 
English  law,  namely,  that  when 
both  vessels  are  in  fault,  the  dam- 
age is  to  be  borne  equally.  See  p. 
1158  of  E.  Sta.  Canada,  1886,  49 
Vict.  c.  79.  s.  7. 

Professing  to  act  under  the 
powers  contained  in  their  Act  of 
incorporation,  45  Vict.  c.  100. 
(New  Brunswick),  the  Queddy 
Eiver  Driving  Boom  Company 
erected  booms  and  piers  in  the 
Queddy  Eiver,  in  that  part  of  the 
river  which  is  tidal  and  naviga- 
ble, and  thus  impeded  navigation. 
It  was  held  that  provincial  legisla- 
tures could  not  give  power  to  ob- 


struct    a    tidal     navigable     river.  Queddy 
Queddy  Eiver  Driving  Boom  Com-  ^IVEE  c°- 
pany    v.  Davidson,  May   1,   1883, 
10  S.  C.  E.  222. 

The  Nova  Scotia  Legislature 
passed  the  49  Vict.  c.  56.,  an  Act 
concerning  the  collection  of  freight 
and  wharfage  and  warehouse 
charges,  and  has,  with  a  few 
changes,  re-enacted  the  provision 
of  the  Merchant  Shipping  Act, 
1862,  relative  to  the  delivery  of 
goods  and  lien  for  freight,  ss.  66, 
67.  That  latter  Act  by  its  terms 
was  to  be  construed  with  the  Mer- 
chant Shipping  Act  of  1854,  by  the 
547th  sec.  of  which  it  was  provided 
that  the  legislative  authority  of  any 
British  possession  shall  have  power 
by  any  Act  or  ordinance  confirmed 
by  Her  Majesty  in  Council  to  re- 
peal wholly  or  in  part  any  provi- 
sion of  the  Act  relating  to  shipping 
registered  in  such  possessions,  after 
proclamation  and  the  statement  of 
a  future  time  for  commencement. 
The  Minister  of  Justice,  30  March 
1887,  reported  that  the  Parliament 
of  Canada,  acting  under  sec.  91, 
passed  Acts  respecting  navigation 
and  shipping  and  trade  and  com- 
merce in  its  relation  to  these  sub- 
jects. That  subject  to  this  legis- 
lation the  Merchant  Shipping  Act, 
1854  [see  now  the  Act  of  1894, 
c.  60.  s.  735],  is  in  force  in  Can- 
ada, and  in  his  opinion  the  legisla- 
ture of  the  province  of  Nova 
Scotia  exceeded  its  powers  in  pas- 
sing the  Act  under  consideration. 
Prov.  Leg.,  1888,  132. 


(11.)  Quarantine  and  the  establishment  and  mainten- 
ance of  marine  hospitals.1 

(12.)  Sea  coast  and  inland  fisheries.2 


1  Dealt  with  by  the  Dominion. 
Therefore  on  5  April  1887,theMin- 
ister  of  Justice  recommended  cer- 
tain sections  of  Public  Health  Act, 
49  Vict.  c.  4.,  passed  by  Legislature 
of  Prince  Edward  Island  be  re- 
pealed.    Prov.  Leg.,  1887. 


2  See  sees.  92  (sub-sees.  13,  16), 
109,  129. 

Because  land  might  be  taken  by 
the  Dominion  is  no  reason  before 
it  is  done  to  argue  that  all  provin- 
cial legislation  over  all  land  in  the 
province  is  taken  away.     See  Lord 
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eobeetson  v. 
Steadman. 


Beg.  i). 
eobeetson. 


Selborne  in  L'Union  St.  Jacques 
de  Montreal  v.  Belisle,  17  L.  0.  J. 
212,  in  Q.  B.  Quebec,  20  Sept. 
1872;  in  P.  C.  July  8,  1874;  L. 
E.  6  P.  C.  p.  37;  31  L.  T.  Ill; 
22  W.  E.  933. 

Fish,  J.,  who  was  a  party  to  the 
various  discussions  relating  to  the 
Union,  and  knew  the  object  of 
placing  the  fisheries  under  the  con- 
trol of  the  Dominion,  as  he  himself 
tells  us  in  Eobertson  v.  Steadman, 
Oct.  1876,  S.  C.  N.  B.,  3  Pugs. 
635,  637,  says  in  that  case  ; 
"  Looking  at  the  objects  sought 
to  be  attained  by  the  union  of  the 
provinces,  and  the  state  of  legisla- 
tion in  the  different  provinces  at  the 
time  of  the  Union"  [they  all  having 
laws  for  the  protection  and  regula- 
tion of  the  fisheries]  "  I  think  it 
must  be  inferred  that  the  intention 
was  to  confer  upon  Parliament  the 
same  power  that  the  legislatures  of 
the  different  provinces  had  been 
accustomed  to  exercise,  that  is,  the 
power  to  provide  for  the  regulation 
and  protection  of  the  fisheries." 
See  also  Steadman  v.  Eobertson, 
1879,  S.  C.  N.  B.,  2  Pugs.  &  Bur. 
at  p.  594,  a  later  stage  of  the  same 
case,  where  Fisher,  J.,  repeats  the 
above. 

Held  in  Beg.  r.  Eobebtson, 
April  28,  1882,  6  S.  C.  E.  52,  that 
the  general  power  of  protecting  fish- 
ings is  in  the  Parliament  of  Canada, 
but  the  Minister  of  Marine  and 
Fisheries  ought  only  to  grant  leases 
of  fishing  where  the  exclusive  right 
of  fishing  does  not  already  exist  by 
law.  This  was  a  question  as  to 
the  right  of  salmon  fishing  in  the 
Miramichi  river  above  tidal  waters 
in  the  province  of  New  Brunswick, 
and  as  to  the  validity  of  an  instru- 
ment purporting  to  be  a  license 
or  lease,  under  the  Dominion 
Fisheries  Act,  31  Vict.  c.  60.  s.  2. 
(1868),  issued  by  the  Minister  of 
Marine  and  Fisheries.  Though 
non-tidal  at  this  part  the  river  was 
a  navigable  highway,  and  used  for 
floating  timber  to  market  in  the 
spring  and  fall.     There  were  Acts. 


in  New  Brunswick,  Nova  Scotia, 
and  Canada  respectively,  dealing 
with  fisheries  and  fishing  at  the 
passing  of  the  B.  N.  A.  Act,  and 
these  were  to  continue  until  altered. 
B.  N.  A.  Act,  sect.  129.  Eitchie, 
C.J.  said  (p.  of  E.  126)  :  "  Theun- 
granted  lands  in  the  province  of 
New  Brunswick  being  in  the  Crown 
for  the  benefit  of  the  people  of  New 
Brunswick,  the  exclusive  right  to 
fish  follows  as  an  incident,  and  is 
in  the  Crown  as  a  trustee  for  the 
benefit  of  the  people  of  the  pro- 
vince exclusively,  and  therefore  a 
license  by  the  Minister  of  Marine 
and  Fisheries  to  fish  in  streams 
running  through  provincial  pro- 
perty or  private  lands  is  illegal, 
and  consequently  the  lease  or  license 
issued  to  the  suppliant  is  null  and 
void."  (p.  119)  "To  all  general  laws 
passed  by  the  Dominion  of  Canada 
regulating  '  sea  coasts  and  inland 
fisheries'  all  must  submit,  but  such 
laws  must  not  conflict  or  compete 
with  the  legislative  power  of  the 
local  legislatures  over  property  and 
civil  rights  beyond  what  may 
be  necessary  for  legislating  gene- 
rally and  effectually  for  the  regu- 
lation, protection,  and  preservation 
of  the  fisheries  in  the  interests  of 
the  public  at  large.  Therefore, 
while  the  local  legislatures  have  no 
right  to  pass  any  laws  interfering 
with  the  regulation  and  protection 
of  the  fisheries  as  they  might  have 
passed  before  confederation,  they 
clearly  have  a  right  to  pass  any  laws 
affecting  the  property  in  those  fish- 
eries." In  this  opinion  Strong,  J., 
concurring,  said  (p.  133)  :  "By  sub- 
sec.  13  of  sec.  92,  the  exclusive  right 
to  legislate  concerning  property  is 
conferred  upon  the  local  legisla- 
tures, to  whom  also  by  the  16th  sub- 
section are  granted  similar  powers 
concerning  matters  of  a  local  and 
private  nature.  These  provisions 
must  necessarily  exclude  the  right 
of  the  Parliament  of  the  Dominion 
to  legislate  to  the  prejudice  of  the 
rights  of  fishing  vested  in  the  pro- 
prietors of  beds  of  rivers  and 
streams,  unless  we  find  in  sec.  91, 
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defining  the  powers  of  the  Parlia- 
ment, some  exception  to  the  general 
effect  of  the  word  '  property '  as  in- 
cluding such  a  proprietary  right." 
The  sub-sec.  12,  sec.  91,  "by 
the  single  expression  'inland  fish- 
eries,' conferred  upon  the  Parlia- 
ment of  Canada  no  power  of 
taking  away  exclusive  rights  of 
fishery  vested  in  private  proprie- 
tors of  non-navigable  rivers,  and 
such  exclusive  rights,  being  in  every 
sense  of  the  word  '  property,'  can 
only  be  interfered  with  by  the 
provincial  legislatures  in  exercise 
of  the  powers  given  to  them  by 
the  provisions  of  sec.  92."  "This 
does  not  by  any  means  leave  the 
sub-clause  referred  to  in  sec.  91 
without  effect,  for  it  may  well  be 
considered  as  authorizing  Parlia- 
ment to  pass  laws  for  regulating 
and  conservation  of  all  fisheries, 
inland  as  well  as  sea-coast,  by  enact- 
ing, for  instance,  that  fish  shall 
not  be  taken  during  particular 
seasons,  in  order  that  protection 
may  be  afforded  whilst  breeding; 
prohibiting  obstructions  in  ascend- 
ing rivers  from  the  sea ;  prevent- 
ing the  undue  destruction  of  fish 
by  taking  them  in  a  particular 
manner,  or  with  forbidden  engines, 
and  in  many  other  ways  providing 
for  what  may  be  called  the  police 
of  the  fisheries.  Again,  under  this 
provision  Parliament  may  enact 
laws  for  regulating  and  restricting 
the  right  of  fishing  in  the  waters 
belonging  to  the  Dominion,  such  as 
public  harbours,  the  beds  of  which 
have  lately  been  determined  by 
this  Court  [see  sec.  108  and  Holman 
v.  Green,  March  28,  1881,  6 
S.  C.  R.  707]  to  be  vested  in  the 
Crown  in  right  of  the  Dominion, 
and  also  for  regulating  the  public 
inland  fisheries  of  the  Dominion, 
such  as  those  of  the  great  lakes  and 
possibly  also  those  of  navigable 
non-tidal  rivers."  "By  the  B.  N".  A. 
Act  the  Crown  lands  are  vested  in 
the  respective  provinces.  This,  of 
course,  includes  the  beds  of  all  non- 
navigable  rivers  and  the  consequent 
right  to  fish  in  such  waters,  for 


there  can  be  no  doubt  that  the  right  Reg-  v- 
of  taking  the  fish  in  rivers  of  this  Eobebtson. 
class,  so  long  as  they  remain  un- 
granted,  is  vested  in  the  provinces  as 
an  incident  of  the  ownership  of  the 
public  domain,  just  as  the  timber 
and  all  other  profits  of  the  land 
are  so  vested.  These  fisheries, 
although  often  in  practice  not  con- 
served by  the  provinces,  are  cer- 
tainly not  public  fisheries  open  of 
common  right  to  all  who  may 
choose  to  avail  themselves  of  them, 
as  is  the  case  with  regard  to 
fisheries  in  tidal  waters  and  the 
great  lakes,  but  the  provincial 
governments  may,  without  special 
legislation  and  in  exercise  of  their 
right  of  property,  restrict  their  use 
in  any  manner  which  may  seem 
expedient,  just  as  freely  as  private 
owners  might  do.  In  short,  the 
public  have  no  more  right  in  law  to 
take  fish  in  non-navigable  rivers 
belonging  to  the  province  than  they 
have  to  fell  and  carry  away  trees 
growing  on  the  public  lands  ;  in 
the  one  instance,  as  in  the  other, 
such  interferences  with  provincial 
rights  of  property  are  neither  more 
nor  less  than  illegal  acts  of  tres- 
pass." "  The  Crown  lands  are 
expressly  assured  to  the  provinces, 
and  these  include  the  beds  of  all 
streams  as  that  now  in  question. 
Where  it  was  intended  to  make  an 
exception  to  the  general  terms  of 
sec.  109,  as  in  the  case  of  property 
reserved  to  Canada  by  the  108th 
sec,  and  the  power  to  assume  lands 
or  public  property  for  the  purpose 
of  defence,  sec.  117,  we  find  such 
exceptions  expressed  in  clear  and 
distinct  enactments.  How,  then, 
can  it  be  presumed,  in  view  not 
only  of  the  109th  sec.  but  also  of 
the  5th  sub-sec.  of  sec.  92,  giving 
the  provinces  exclusive  legislative 
powers  respecting  the  public  lands, 
and  that  as  to  property  generally  in 
sub-sec.  13.,  sec.  92,  that  the  Do- 
minion has  the  power  to  legislate 
respecting  these  fisheries  incidental 
to  the  ownership  of  the  provincial 
lands,  or  respecting  any  other  dis- 
memberment of  the  right  of  pro- 
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perty  in  such  lands,  if  it  is  not 
conferred  by  the  clause  in  sec.  91 
respecting  sea- coast  and  inland 
fisheries  ?  Not  a  single  provision 
of  the  B.  N.  A.  Act  can  be  pointed 
to  as  conferring  such  powers  of 
legislation  except  that  just  men- 
tioned, which,  for  the  reasons  al- 
ready given  in  considering  the  case 
of  private  owners,  must  be  held  in- 
applicable." "There  are,  of  course, 
fisheries  of  a  different  character 
from  those  in  non-navigable  waters 
to  be  found  within  the  limits  of  all 
the  provinces — public  fisheries,  such 
as  those  in  tidal  rivers  and  in  the 
great  lakes  of  the  western  pro- 
vinces. A  question  may  arise 
whether  the  provisions  contained  in 
sec.  91  authorizes  Parliament  to 
empower  the  Crown  to  grant  the 
exclusive  rights  in  respect  to  such 
fisheries."  But  his  Lordship  did  not 
decide  that  question.  A  like  view 
of  the  law  was  taken  by  Fisher,  J., 
in  Steadman  v.  Robertson,  1879, 
S.  C.  ST.  B.,  2  Pugs.  &  Bur.  p.  598. 
See  Direct  United  States  Cable 
Co.  v.  Anglo-American  Telegraph 
Co.,  Feb.  14,  1877,  2  App.  Cas.  at 
p.  416 ;  46  L.  J.  P.  C.  71 ;  36  L.  T. 
265,  where  Lord  Blackburn  held 
that  the  Legislature  of  Newfound- 
land had  the  right  derived  from  the 
Crown  to  give  the  use  of  a  spot  in 
Conception  Bay  (a  bay  averaging 
15  miles  wide  and  about  40  miles 
from  its  head  to  the  promontory  of 
Cape  St.  Francis)  as  if  it  were  a 
spot  of  dry  land  of  the  island  of 
Newfoundland.  See  the  case  of 
fishing  for  salmon  in  the  Bay  of 
Chaleurs,  more  than  three  miles  from 


shore.     Mowat  v.  McFee,  June  10 
1880,  5  S.  C.  R.  66. 

Prince  Edward  Island  Legisla- 
ture, proposing  to  pass  an  Act  for 
the  preservation  of  the  Alewives 
fisheries,  the  Minister  of  Justice 
objected  that  the  province  could 
not  now  pass  such  an  Act,  nor  con- 
tinue the  old  Act  in  force,  as  it  was 
a  matter  delegated  to  the  Dominion 
Parliament.  Prov.  Leg.,  1886,  918. 

iS'o  restraint  upon  the  ordinary 
rights  of  property,  no  derogation 
from  the  fullest  enjoyment  of  these 
rights,  can  be  imposed  by  statute, 
except  by  express  words.  There- 
fore, where  an  inspector  of  fisheries, 
acting  under  the  Dominion  Order 
in  Council,  11  June  1879,  passed 
in  pursuance  of  sec.  19  of  the 
Fisheries  Act,  31  Vict.  (Dom.) 
c.  60.,  in  these  words,  "  Fishing 
for  salmon  in  the  Dominion  of 
Canada,  except  under  the  authority 
of  leases  or  licenses  from  the  De- 
partment of  Marine  and  Fisheries, 
is  hereby  prohibited,"  went  on  the 
prosecutor's  land  situated  above 
the  flow  of  the  tide  and  seized  his 
rod  for  fishing  for  salmon  without 
a  license,  it  was  held  a  trespass  had 
been  committed,  Strong,  J.,  saying, 
"  Granting  the  Dominion  couldmake 
police  regulations  for  preservation 
of  salmon  in  the  public  interest  and 
for  preservation  of  fisheries,  that 
neither  explicitly  nor  by  implication 
is  the  requirement  of  a  license  made 
applicable  to  riparian  owners  as 
regards  fishing  in  private  streams." 
Venning  v.  Steadman,  March  8, 
1884,  9  S.  C.  R.  p.  215. 


Tennant  v. 
Union  Bank 
01  Canada. 


(13.)  Perries  between  a  province  and  any  British  or 
foreign  country  or  between  two  provinces. 

(14.)  Currency  and  coinage.1 

(15.)  Banking,  incorporation  of  banks,2  and  the  issue 
of  paper  money. 

1  See     American     Constitution,      provincial     legislatures,     yet    the 
art.  1.  s.  10.  Dominion   Act   is  the  paramount 

2  Although  a  Dominion  Act  may     authority    (Tennant    v.    Union 
clash  with  matter  assigned  to  the     Bank   of   Canada,  in  Ct.  App. 
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Ont.,  8  Jan.  1892, 19  O.  A.  R.  1 ;  in 
P.  C.  Dec.  9,  1893,  P.  C.  [1891] 
A.  C.  31  ;  63  L.  J.  P.  C.  25  ;  69 
L.T.  774)  [see  sub-sec.  13,sec.  92] ; 
and  warehouse  receipts  taken  in 
security  by  a  bank  in  the  course  of 
the  business  of  banking  are  matters 
coming  within  the  class  of  subjects 
described  in  sec.  91,  sub-sec.  15, 
and  provisions  made  by  the  Domi- 
nion Bank  Act,  R.  S.  C.  c.  120. 
ss.  45,  53,  54  (2),  and  54,  respecting 
such  receipts  are  intra  vires.  See 
sec.  92,  sub-sec.  13. 

In  Bank  of  Toronto  v.  Lambe 
(from  Q.  B.,  Quebec,  Jan.  23, 1885, 
29  L.C.J.  77;  1  Mon.  Q.B.  122; 
in  P.  C.  July  9,  1887  ;  Wheeler's 
P.  C.  Law,  384 ;  12  App.  Cas.  575 ; 
56  L.  J.  P.  C.  87;  57  L.T.  377; 
see  post,  sec.  92,  sub-sec.  2),  the 
Judicial  Committee  held,  affirming 
the  decision  of  the  Queen's  Bench, 
Quebec,  that  the  Quebec  Act  im- 
posing a  tax  on  the  paid-up  capital 
of  every  bank  doing  business  in 
the  province  was  intra  vires,  and 
within  the  powers  of  the  provincial 
legislature  under  sub-sec.  2  of  sec. 
92,  and  could  not  see  how  the 
power  of  making  banks  contribute 
to  the  public  objects  of  the  pro- 
vinces where  they  were  carrying  on 
business  could  interfere  at  all  with 
the  powers  of  making  laws  on  the 
subject  of  banking,  or  with  the 
power  of  incorporating  banks. 

In  Merchants'  Bank  v.  Smith, 
Jan.  16,  1884,  8  O.  A.  R.  15  ;  8  S. 
C.  R.  512,  28  Grant,  629,  affirmed 
by  Tennant  v.  Union  Bank,  it  was 
held  that  a  receipt  given  by  a  ware- 
houseman was  a  valid  receipt  within 
the  Dominion  Act,  34  Vict.  c.  5.  s.  46, 
and  that  that  Act  was  intra  vires 
the  Dominion  Parliament  under 
sub-sees.  2  and  15,  sec.  91 — Regula- 
tion of  trade  and  commerce ;  and 
banking,  &c. 

In  the  Town  op  Windsor  v. 
Commercial  Bank  of  Windsor, 
15  S.  C.  N.  S.  (3  Russ.  and  Gel- 
dert),    420,    Weatherbe,    J.,   held 


that    "all    property,   except    that  The  Town  of 
of    the    Dominion     or     the    pro-  Windsok  v. 
vinces  (see  sec.  125)  may  be  made  Commercial 


Bank  of 
"Windsok. 


equally  liable  to  assessment  for 
municipal  purposes  by  provincial 
legislation,"  and  therefore,  in  the 
case  of  a  bank  doing  business  under 
the  General  Banking  Act  of  the 
Dominion  of  Canada  in  the  town  of 
Windsor,  which  held,  in  addition 
to  real  and  other  personal  property, 
notes  of  the  Dominion  of  Canada 
as  a  portion  of  its  cash  reserve  as 
required  by  the  Act  relating  to 
banks  and  banking,  it  was  decided 
the  assessors  for  the  town  of  Wind- 
sor were  right  in  assessing  on  the 
Dominion  Canada  notes,  they  not 
being  the  property  of  the  Dominion. 
See  Lawless  v.  Sullivan,  3  S.  C.  R. 
117,  March  22,  1881 ;  Wheeler's 
P.  C.  Law,  958  ;  6  App.  Cas.  50 ; 
L.  J.  P.  C.  33;  44  L.  T.  897, 
which  was  a  tax  by  the  legislature 
of  New  Brunswick  on  the  amount 
of  income  received,  whether  by 
foreign  companies  or  not,  doing 
business  in  the  city  of  St.  John. 
It  was  held,  reversing  the  Supreme 
Court,  that  the  tax  was  payable  on 
the  income  after  deducting  losses  for 
the  fiscal  year  ;  that  income,  when 
applied  to  a  commercial  business  for 
a  year,  meant  its  natural  and  com- 
monly accepted  sense,  the  balance 
of  gain  over  loss ;  and,  consequent- 
ly, where  no  such  gain  had  been 
made  in  the  fiscal  year,  there  was  no 
income  capable  of  being  assessed. 

In  Quirt  r.  The  Queen,  Nov.  Quiet  v.  The 
16,  1891, 19  S.  C.  R.  510  ;  17  Ont.  QuEEN- 
App.  R.  421 ;  17  Ont.  R.  615,  the 
Supreme  Court  held  valid  two  Acts 
of  the  Dominion  Parliament.  The 
first  Act  incorporated  trustees  to 
carry  on  the  business  of  the  Upper 
Canada  Bank — then  insolvent — so 
far  as  necessary  for  winding  it  up  ; 
and  the  second  Act  transferred  to 
the  Dominion  Government  all  the 
property  of  the  bank  vested  in  the 
trustees.  Sir  W.  Ritchie,  C.J., 
held  the  Acts  were  valid  as  coming 
under  sub-sec.  15,  sec.  91.  Strong, 
J.,  held  they  were  valid  as  coming 


76      B.N.A.  ACT,  s.  91  (16)-(19).— TAXATION  OE  INTEEEST. 


Quirt  v.  The 
Queen 


under  sub-sec.  21,  sec.  91,  and  his 
Lordship  distinguished  the  judg- 
ment of  the  P.  C.  in  Union  St. 
Jacques  v.  Belisle,  15  L.  C.  J.  212, 
in  Q.  B.  Quebec,  20  Sept.  1872; 
in  P.  C.  July  8,  1874,  6  L. 
E.  P.  0.  31;  31  L.  T.  Ill; 
22  W.  E.  933  [see  Note,  sub-sec. 
16,  sec.  92],  on  the  ground  that 
the  Act  of  the  Quebec  Legislature 
in  that  case  was  held  valid  upon 
the  distinction  expressly  taken  in 
the  judgment  that  it  was  not  an 
Act  providing  for  a  winding-up,  as 
in  the  case  of  bankruptcy  or  insol- 
vency, but  was  rather  an  enactment 


designed  to  avoid  such  a  result. 
And  his  Lordship,  while  saying  the 
Dominion  Acts  in  question  might 
be  said  to  be  special  and  not  general 
laws,  and  therefore  were  to  be  con- 
sidered as  assigned  to  the  provincial 
legislature,  under  sub-sec.  16,  sec. 
92,  the  answer  to  that  was  that  any 
matter  coming  within  the  subjects 
enumerated  in  sec.  91,  although  in 
other  respects  it  might  be  classed 
under  the  head  of  local  and  private 
legislation,  was  expressly  excepted 
from  the  powers  of  the  provincial 
legislatures  by  the  last  sub-clause 
(29)  of  sec.  91. 


(16.)  Savings  banks. 

(17.)  Weights  and  measures.1 

(18.)  Bills  of  exchange  and  promissory  notes.2 

(19.)  Interest.3 


Lynch  v.  The 
Canada  N.  W. 
Land  Co. 


1  A  section  of  a  Manitobia  Act 
provided  for  bye-laws  appointing 
inspectors  for  visiting  places  where 
weights  and  measures  were  used, 
and  for  seizing  and  destroying 
those  not  according  to  the  standard. 
It  was  doubted  whether  this  legis- 
lation could  be  passed  by  the  legis- 
lature of  a  province.  Prov.  Leg., 
1886,  p.  605. 

2  It  would  have  been  unnecessary 
to  specify  this  class  of  contracts  if 
authority  over  all  contracts,  and  the 
rights  arising  from  them,  had  be- 
longed to  the  Dominion  Govern- 
ment. See  Citizens'  Insurance  Co. 
v.  Parsons,  43  U.  C.  Q.  B.  261 ; 
4  O.  A.  E.  96 ;  in  P.  C.  Nov.  26, 
1881,  7  App.  Cas.  p.  110;  51  L. 
J.  P.  C.  11;  45  L.  T.  721.  See 
Note,  sub-sec.  13,  sec.  92. 

3  An  additional  sum  added  to 
the  amount  of  taxes  as  a  penalty 
for  nonpayment  of  taxes  is  not  in- 
terest within  the  meaning  of  this 
sub-section,  but  may  be  considered 
as  an  additional  tax  added  by  the 
provincial  legislature. 

Lynch  v.  The  Canada  N.  W. 
Land  Co.,  in  Q.  B.  Manitoba,  7 
June  1890,  6  Man.  L.  E.  515 ;  in 


S.  C.  June  22,  1891,  19  S.  C  K. 
204,  was  a  case  raised  to  test  the 
validity  of  the  Act,  49  Vict.  c.  52. 
s.  626,  as  amended  by  50  Vict. 
c.  10.  s.  43  of  the  Manitoba 
Legislature.  That  legislature  au- 
thorized municipalities  to  impose 
an  additional  10  per  cent,  on  taxes 
unpaid  after  a  certain  time,  and  the 
Acts  in  question  provided,  if  as- 
sessed taxes  were  not  paid  by  the 
1st  March,  10  per  cent,  should  be 
added  to  the  original  amount.  It 
was  contended  this  additional  10 
per  cent,  was  illegal.  That  it  was 
interest  for  delay,  and  consequently 
ultra  vires  of  the  provincial  legis- 
lature. On  the  other  hand,  it  was 
maintained  "interest"  in  sub-sec. 
19,  sec.  91,  as  to  which  the  Do- 
minion Act  can  only  legislate,  is 
interest  on  commercial  matters  and 
meant  merely  the  rate  of  interest, 
and  sub-sec.  19  could  not  be  held 
to  apply  to  municipalities  dealing 
with  taxes,  the  additional  tax  not 
being  interest,  but  a  penalty  in  the 
way  of  an  increased  tax.  Sir  W. 
Eitchie,  C.J.,  said,  reversing  the 
decision  of  Q.  B.  Man.  [Taylor, 
C.J.,    Killam    and    Bain,    JJ.] : 
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"It  is  obvious  that  the  matter  of 
interest  which  was  intended  to  be 
dealt  with  by  the  Dominion  Parlia- 
ment [R.  S.  C.  e.  127.  s.  2],  was  in 
connection  with  debts  originating 
in  contract,  and  that  it  was  never 
intended  in  any  way  to  conflict 
with  the  right  of  the  local  legis- 
lature to  deal  with  municipal  in- 
stitutions in  the  matter  of  assess- 
ments or  taxation,  either  in  the 
manner  or  extent  to  which  the 
local  legislature  should  authorize 
such  assessments  to  be  made,  but 
the  intention  was  to  prevent  in- 
dividuals under  certain  circum- 
stances from  contracting  for  more 
than  a  certain  rate  of  interest,  and 
fixing  a  certain  rate  when  interest 
was  payable  by  law  without  a  rate 
having  been  named.  [Eeads  B.  S. 
C.  c.  127.  s.  1.]  It  is  abundantly 
clear  that  taxes  are  not  contracts 
between  party  and  party,  either 
express  or  implied,  but  they  are 
positive  acts  of  the  Government 
through  its  various  agents  binding 
upon  the  inhabitants,  and  to  the 
making  and  enforcing  of  which 
their  personal  consent,  individually, 
is  not  required.  [Cites  Meriwether 
v.  Garrett,  102  S.  C.  U.  S.  472, 
573 ;  Lane  County  v.  Oregon,  74 
S.  C.  U.  S.  (7  Wall)  71,  80].  In 
this  case  I  can  see  no  limitation 
with  respect  to  municipal  matters, 
which  necessarily  embraces  the 
levying  of  taxes  for  municipal  pur- 
poses and  therefore  falls  within 
one  of  the  classes  of  subjects  enu- 
merated in  sec.  92,  and  assigned 
exclusively  to  the  legislature  of 
the  provinces.  Does  not  the  collo- 
cation of  sub -sec.  19  '  interest '  with 
the  classes  of  subjects  as  numbered, 
18  '  bills  of  exchange,'  and  20 
'  legal  tender,'  afford  a  strong  indi- 
cation that  the  interest  referred  to 
was  connected  in  the  mind  of  the 
legislature  with  regulations  as  to 
the  rate  of  interest  in  mercantile 
transactions  and  other  dealings 
and  contracts  between  individuals, 
and  not  with  taxation  under  muni- 
cipal institutions  and  matters  in- 
cident thereto  ?      The  present  case 


does  not  deal  directly  or  indirectly  Lynch  v.  The 
with  matters  of  contract.  The  Do-  Canada  N.  "W. 
minion  Act  expressly  deals  with  -r'AN"  c  n' 
interest  on  contracts  and  agree- 
ments, as  the  first  section  con- 
clusively shows."  The  Manitoba 
"  Legislature  was  not  dealing,  or 
professing  to  deal,  with  the  question 
of  interest,  but  was  dealing  exclu- 
sively with  taxation  under  muni- 
cipal institutions,  and  the  extra  tax 
which  the  court  below  has  chosen 
to  call  interest  the  legislature  has 
not  so  denominated,  but  which  the 
legislature  imposed,  no  doubt,  as  I 
have  said  before,  as  a  means  of 
securing  payment,  and  also  of  ap- 
proximately equalizing  the  rate  be- 
tween defaulters  and  those  paying 
promptly.  How  can  this  be  con- 
sidered in  any  other  light  than  as 
incidental  to  the  power  to  levy  the 
assessment  as  authorized  by  law, 
the  principal  matter  of  this  Act 
being  municipal  taxation  and  not 
interest,  and  so  prevent  the  defaulter 
from  gaining  an  undue  advantage 
over  the  ratepayer  who  pays 
promptly  ?  And  who  more  com- 
petent to  apportion  this  than  the 
local  legislature,  and  who  more 
incompetent  to  deal  with  this  purely 
municipal  matter  than  the  Dominion 
Parliament,  charged  with  the  affairs 
affecting  the  peace,  order,  and  good 
government  of  the  Dominion  ?  The 
B.  1ST.  A.  Act  giving  the  power  of 
legislation  over  direct  taxation 
within  the  provinces  in  order  to  the 
raising  of  a  revenue  for  provincial 
purposes,  and  over  municipal  insti- 
tutions in  the  provinces,  exclusively 
to  the  provincial  legislatures,  why 
should  those  bodies  be  restricted  or 
limited  as  to  the  manner  or  extent  to 
which  those  powers  should  be  exer- 
cised ?  Why  should  they  not  be  al- 
lowed to  provide  for  the  contingency 
of  a  failure  to  pay  the  taxes  on  the 
days  and  times  fixed,  and  to  make 
provision  in  such  an  event  for  an 
additional  rate  or  tax."  Appeal  al- 
lowed. Strong,  Fournier,  Tascher- 
eau,  and  Patterson,  J  J.,  concurred. 
Gwynne  dissented.  Eoss  v.  Tor- 
rance overruled.  2LegalNews,  186. 
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(20.)  Legal  tender.1 

(21.)  Bankruptcy  and  insolvency. 


Att.-Gen.  of 
Ontario  v. 
Att.-Gen.  of 
Dominion. 


1  The  sub-section  following  sub- 
sections 18  and  19  shows  that  the 
mind  of  the  legislature  in  placing 
these  under  the  direction  of  the 
Dominion  Parliament,  intended  to 
give  that  parliament  power  to  regu- 
late them  as  to  dealing  and  contracts 
between  individuals  and  not  under 
municipal  institutions.  See  above, 
Ritchie,  C.J.,  in  Lynch  v.  The 
Canada  N.  W.  Land  Co. 

2  See  Constitution  of  America, 
art.  1.  s.  4. 

A  Dominion  Parliament  Act  re- 
lating to  bankruptcy  is  intra  vires, 
although  it  may  interfere  with  pro- 
perty and  civil  rights  in  the  pro- 
vinces, inasmuch  as  bankruptcy 
and  insolvency  form  one  of  the 
classes  of  matters  enumerated  in 
this  sub-sec.  Cushing  v.  Dupuy 
(see  p.  80)  ;  followed  in  Tennant 
v.  Union  Bank  of  Canada,  in  C. 
App.,  Ont.,  Jan.  8,  1892,  19  O. 
A.  R.  1 ;  in  P.  C.  Dec.  9,  1893, 
[1894]  A.  C.  31  ;  63  L.  J.  P.  C. 
25 ;  69  L.  T.  774. 

Where  there  is  no  Act  of  the  Do- 
minion Parliament  in  existence  as 
regards  bankruptcy  and  insolvency, 
the  provincial  legislatures  may  deal 
with  ancillary  provisions  tec  prevent 
the  scheme  of  a  provincial  system 
of  bankruptcy  legislation  being  de- 
feated ;  and  it  may  be  necessary  to 
deal  with  the  effect  of  executions 
and  other  matters,  and  the  provincial 
legislatures  have  full  power  to  do  this 
until  a  Dominion  Act  is  in  existence 
dealing  with  such  matters  as  part 
of  a  bankruptcy  law ;  and  on  that 
taking  place,  the  provincial  legis- 
lature would  be  precluded  from 
interfering  with  that  legislation,  in- 
asmuch as  such  legislation  would 
affect  the  Bankruptcy  Law  of  the 
Dominion.  (See  Att.-Gen.  of  On- 
tario v.  Att.-Gen.  for  Dominion  of 
Canada,  in  Ct.  App.,  Ont.,  9  May 
1893,  20  O.  A.  R.  489  ;  in  P.  C. 
February  24,  [1894]  A.  C.  189; 
63  L.  J.  P.  C.  59 ;  70  L.  T.  538, 


in  which  case  the  validity  of  R.  S. 
O.,  1887,  c.  124.,  'An  Act  respect- 
ing assignments  and  preferences  by 
insolvent  persons,'  was  raised.  Sec- 
tion 9  enacted  that  '  an  assignment 
for  the  general  benefit  of  creditors 
under  this  Act  shall  take  precedence 
of  all  judgments  and  of  all  executions 
not  completed  by  payment,  subject 
to  the  lien,  if  any,  of  an  execution 
creditor  for  his  costs,  where  there 
is  but  one  execution  in  the  sheriff's 
hands,  or  to  the  lien,  if  any,  of  the 
creditor  for  his  costs,  who  has  the 
first  execution  in  the  sheriff's 
hands.'  In  the  Ontario  Court  it 
was  held  by  Hagarty,  C.J.,  and 
Burton,  J. A.,  that  the  Act  was 
ultra  vires.  MacLennan  dissented, 
and  Osier,  JJ.A.,  gave  no  opinion. 
Lord  Herschell,  L.C.,  in  deliver- 
ing a  reversing  judgment  [at  which 
were  also  present  Lords  Watson, 
Macnaghten,  and  Shand,  and  Sir 
Richard  Couch],  and  after  dealing 
with  the  history  of  the  legislation  in 
relation  to  this  and  cognate  matters 
both  in  the  provinces  and  in  the 
Dominion,  said :  "  Their  Lordships 
proceed  now  to  consider  the  nature 
of  the  enactment  said  to  be  ultra 
vires.  It  postpones  judgments  and 
executions  not  completely  executed 
by  payment  to  an  assignment  for 
benefit  of  creditors  under  the  Act. 
Now  there  can  be  no  doubt  that 
the  effect  to  be  given  to  judgments 
and  executions  and  the  manner  and 
extent  to  which  they  may  be  made 
available  for  the  recovery  of  debts 
are  prima  facie  within  the  legis- 
lative power  of  the  provincial  parlia- 
ment. Executions  are  a  part  ot 
the  machinery  by  which  debts  are 
recovered,  and  are  subject  to  regu- 
lations by  Parliament.  A  creditor 
has  no  inherent  right  to  have  his 
debt  satisfied  by  means  of  a  levy 
by  the  sheriff,  or  to  any  priority 
in  respect  of  such  levy.  The  exe- 
cution is  a  mere  creature  of  the 
law    which    may    determine    and 
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regulate   the    rights   to   which    it 
gives  rise.  The  Act  of  1887,  which 
abolished  priority  as  amongst  exe- 
cution creditors,  provided  a  simple 
means    by   which    every    creditor 
might  obtain  a  share  in  the  distri- 
bution of  moneys  levied  under  an 
execution  by  any  particular-  credi- 
tor.     The  other  Act  of  the  same 
year,  containing  the  section  which  is 
impeached,  goes  a  step  further,  and 
gives   to    all   creditors   under    an 
assignment  for  their  general  benefit 
a  right  to  a  rateable  share  of  the 
assets     of  the   debtor,    including 
those   which   have  been  seized  in 
execution.      But  it  is  argued  inas- 
much as  this  assignment  contem- 
plates the  insolvency  of  the  debtor, 
and  would  only  be  made  if  he  were 
insolvent,  such  a  provision  purports 
to  deal  with  insolvency,  and  there- 
fore is  a  matter  exclusively  within 
the   jurisdiction  of  the  Dominion 
Parliament.      Now  it  is  to  be  ob- 
served that  an  assignment  for  the 
general  benefit  of  creditors  has  long 
been  known  to  the  jurisprudence  of 
this  country  and   also  of  Canada, 
and  has  its  force  and  effect  at  com- 
mon  law    quite   independently  of 
any  system  of  bankruptcy  or  insol- 
vency or  any  legislation   relating 
thereto.     So   far   from    being   re- 
garded as  an  essential  part  of  the 
bankruptcy  law,   such   an  assign- 
ment was  made  an  act  of  bank- 
ruptcy on  which  an  adjudication 
might  be  formed,  and  by  the  law 
of  the  province  of  Canada  which 
prevailed   at   the   time   when    the 
Dominion  Act  was  passed,  it  was 
one  of  the  grounds  of  an  adjudica- 
tion   of  insolvency.      It  is  to    be 
observed   that    the    word    '  bank- 
ruptcy '  was  apparently  not  used 
in   Canadian   legislation,   but   the 
insolvency  law  of  the  province  of 
Canada  was  precisely  analagous  to 
what  was  known  in   England    as 
the   bankruptcy   law.      Moreover, 
the   operation    of    an    assignment 
for   the   benefit   of   creditors   was 
precisely  the   same,    whether   the 
assignor   was  or  was   not  in  fact 
insolvent.      It   was   open   to  any 


debtor  who  might  deem  his  insol-  Att.-Gen.  op 
vency  doubtful,  or  who  desired  in  Ontario  v. 
that  case  that  his  creditors  should  1-,";"    ™'  0F 
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be  equitably  dealt  with,  to  make 
an  assignment  for  their  benefit. 
The  validity  of  the  assignment  and 
its  effect  would  in  no  way  depend 
on  the  insolvency  of  the  assignor, 
and  their  Lordships  think  it  clear 
that  the  9th  section  would  equally 
apply  whether  the  assignor  was 
or  was  not  insolvent.  Stress  was 
laid  on  the  fact  that  the  enact- 
ment relates  only  to  an  assignment 
under  the  Act  containing  the  sec- 
tion, and  that  the  Act  prescribes 
that  the  sheriff  of  the  county  is  to 
be  the  assignee  unless  a  majority 
of  the  creditors  consent  to  some 
other  assignee  being  named.  This 
does  not  appear  to  their  Lordships 
to  be  material.  If  the  enactment 
would  have  been  intra  vires  sup- 
posing section  9  had  applied  to 
all  assignments  without  these  re- 
strictions, it  seems  difficult  to  con- 
tend that  it  becomes  ultra  vires  by 
reason  of  them .  Moreover,  it  is  to  be 
observed  that  by  sub-sec.  2  of  sec. 
3,  assignment  for  the  benefit  of 
creditors  not  made  to  the  sheriff  or 
to  other  persons  with  the  prescribed 
consent,  although  they  are  rendered 
void  as  against  assignments  so 
made,  are  nevertheless,  unless  and 
until  so  avoided,  to  be  '  subject  in 
other  respects  to  the  provisions  of 
the  Act.'  At  the  time  when  the 
B.  N.  A.  Act  was  passed  bank- 
ruptcy and  insolvency  legislation 
existed,  and  was  based  on  very 
similar  provisions  both  in  Great 
Britain  and  the  province  of  Canada. 
The  English  Act  then  in  force  was 
that  of  1861.  That  Act  applied 
to  traders  and  non-traders  alike. 
Prior  to  that  date  the  operation  of 
the  Bankruptcy  Acts  had  been 
confined  to  traders.  The  statute 
relating  to  insolvent  debtors  other 
than  traders  had  been  designed  to 
provide  for  their  release  from  cus- 
tody on  their  making  an  assign- 
ment of  the  whole  of  their  estate 
for  the  benefit  of  their  creditors. 
It  is  not  necessary  to  refer  in  de- 


80 


B.KA.  ACT,  s.  91   (21).— APPEALS  TO  P.  C. 


Att.-Q-f.n.  of 
Ontario  v. 
Att.-G-en.  of 
Dominion. 


Ccsiiing 
Dupuy. 


tail  to  the  provisions  of  the  Act  of 
1861.  It  is  enough  to  say  that  it 
provided  for  a  legal  adjudication  in 
bankruptcy,  with  the  consequence 
that  the  bankrupt  was  divested  of 
all  his  property  and  its  distribution 
amongst  bis  creditors  was  provided 
for.  It  is  not  necessary  in  their 
Lordships'  opinion,  nor  would  it  be 
expedient,  to  attempt  to  define  what 
is  covered  by  the  words  '  bank- 
ruptcy '  and  '  insolvency  '  in  section 
91  of  the  B.  N.  A.  Act.  But  it 
will  be  seen  that  it  is  a  feature  com- 
mon to  all  the  systems  of  bank- 
ruptcy and  insolvency  to  which 
reference  has  been  made,  that  the 
enactments  are  designed  to  secure 
that  in  the  case  of  an  insolvent 
person  his  assets  shall  be  rateably 
distributed  amongst  his  creditors, 
whether  he  is  willing  that  they 
shall  be  so  distributed  or  not.  Al- 
though provision  may  be  made 
for  a  voluntary  assignment  as  an 
alternative,  it  is  only  as  an  alter- 
native.. In  reply  to  a  question  put 
by  their  Lordships,  the  learned 
counsel  for  the  respondent  were 
unable  to  point  to  any  scheme  of 
bankruptcy  or  insolvency  legisla- 
tion which  did  not  involve  some 
power  of  compulsion  by  process  of 
law  to  secure  to  the  creditors 
the  distribution  amongst  them  of 
the  insolvent  debtor's  estate.  In 
their  Lordships'  opinion  these  con- 
siderations must  be  borne  in  mind 
when  interpreting  the  words  'bank- 
ruptcy '  and  '  insolvency '  in  the 
B.  N.  A.  Act.  It  appears  to  their 
Lordships  that  such  provisions  as 
are  found  in  the  enactment  in 
question,  relating  as  they  do  to 
assignments  purely  voluntary,  do 
not  infringe  on  the  exclusive  legis- 
lative power  conferred  on  the  Do- 
minion Parliament.  They  would 
observe  that  a  system  of  bank- 
ruptcy legislation  may  frequently 
require  various  ancillary  provisions 
for  the  purpose  of  preventing  the 
scheme  of  the  Act  from  being  de- 
feated. It  may  be  necessary  for 
this  purpose  to  deal  with  the  effect 
of    executions    and    other   matters 


which  would  otherwise  be  within 
the  legislative  competence  of  the 
provincial  legislature.  Their  Lord- 
ships do  not  doubt  it  would  be 
open  to  the  Dominion  Parliament 
to  deal  with  such  matters  as  part 
of  a  bankruptcy  law,  and  the  pro- 
vincial legislatures  would  doubtless 
be  then  precluded  from  interfering 
with  this  legislation,  inasmuch  as 
such  interference  would  affect  the 
bankruptcy  law  of  the  Dominion 
Parliament.  But  it  does  not  fol- 
low that  such  subjects  as  might 
properly  be  treated  as  ancillary  to 
such  a  law,  and  therefore  within 
the  powers  of  the  Dominion  Par- 
liament, are  excluded  from  the 
legislative  authority  of  the  pro- 
vincial legislature  when  there  is 
no  bankruptcy  or  insolvency  legis- 
lation of  the  Dominion  Parliament 
in  existence."  Decision  appealed 
from  reversed.  [See  full  report, 
sub-sec.  3,  sec.  92.] 

Cushing  v.  Dupuy,  in  Q.  B. 
Quebec,  22  Mar.  1878,  22  L.  0. 
J.  201  ;  in  P.  C.  April  15,  1880, 
5  App.  Cas.  409;  49  L.  J.  P.  0. 
63  ;  42  L.  T.  445,  was  an  appeal 
from  a  judgment  of  the  Queen's 
Bench,  Quebec,  reversing  a  judg- 
ment of  the  superior  court,  which 
had  been  given  in  the  appel- 
lant's favour,  in  certain  insol- 
vency proceedings  instituted  under 
the  Dominion  Act  respecting  insol- 
vency, 38  Vict.  c.  16.  In  these 
the  appellant  sought  to  obtain  an 
order  that  the  respondent,  the 
official  receiver  on  the  estate  of 
the  insolvent  firm,  should  deliver 
up  certain  property  seized  by  him 
as  such  assignee  under  a  writ  of 
attachment,  on  the  ground  that  it 
had  been  sold  to  the  appellant  by 
the  insolvents  before  their  insol- 
vency. The  appellant  made  an 
application  to  the  Queen's  Bench 
for  leave  to  appeal  to  Her  Majesty 
in  Council,  which  was  refused  on 
the  ground  that  under  the  Insol- 
vency Act  its  judgment  was  final. 
By  the  128th  sec.  of  the  Insolvency 
Act,  38  Vict.  (Dom.)  c.  16.,  "  In 
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the  province  of  Quebec  all  decisions 
by  a  judge  in  chambers  in  matters 
of  insolvency  shall  be  considered 
as  judgments  of  the  superior  court ; 
and  any  final  order  or  judgment 
rendered  by  such  judge  or  court 
may  be  inscribed  for  revision,  or 
may  be  appealed  from  by  the 
parties  aggrieved,  in  the  same  cases 
and  in  the  same  manner  as  they 
might  inscribe  for  revision  or 
appeal  from  a  final  judgment  of 
the  superior  court  in  ordinary 
cases  under  the  laws  in  force  when 
such  decision  shall  be  rendered." 

By  the  28th  section  of  the  40 
Vict.  (Dom.)  c.  41.,  it  is  enacted  that 
the  128th  section  shall  be  amended 
by  adding  thereto,  "  The  judgment 
of  the  court  to  which  under  this 
section  the  appeal  can  be  made 
shall  be  final."  The  court  in  the 
province  of  Quebec  is  the  Queen's 
Bench. 

Sir  Montague  E.  Smith,  who 
delivered  the  judgment  of  the 
Privy  Council  [there  being  also 
present  Sir  James  Colvile,  Sir 
Barnes  Peacock,  and  Sir  Robert 
Collier]  said  :  "  An  application  to 
the  Court  of  Q.B.  Ontario  for  leave 
to  appeal  to  Her  Majesty  in  Coun- 
cil was  refused  on  the  ground  that 
under  the  Insolvency  Act  its  judg- 
ment was  final.  The  appellant 
then  presented  a  petition  to  Her 
Majesty  for  special  leave  to  appeal, 
which  Her  Majesty  was  advised  by 
their  Lordships  to  grant,  reserving 
to  the  respondent  power  to  raise  at 
the  hearing  the  question  of  her 
jurisdiction  to  entertain  the  appeal. 
That  question,  which  has  been 
fully  argued  at  the  Bar,  raises  two 
points :  first,  whether  the  Court  of 
Queen's  Bench  was  right  in  holding 
that  the  appeal  to  Her  Majesty  in 
Council,  given  de  jure  by  art.  1178 
of  the  Code  of  Civil  Procedure, 
from  final  judgments  rendered  on 
appeal  by  that  court  is  taken  away 
by  the  Insolvency  Act;  and, 
secondly,  if  that  be  so,  whether 
the  power  of  the  Crown  by  virtue 
of  its  prerogative  to  admit  the 
appeal  is   affected   by  that   Act." 

S  2340. 


[Reads  128th  sec.  Insolvency  Act,  Gushing  v. 
38  Vict.  (Dom.)  c.  16.,  and  sec.  Dupu*. 
28  of  the  amending  Act,  40  Vict. 
c.  41.]     "  The  latteris,  'The  judg- 
ment   of    the    court    to    which, 
under  this  section,  the  appeal  can 
be  made  shall  be  final.'    This  court 
in  the  province  of  Quebec  is  the 
Court  of  Queen's  Bench.  The  whole 
question  turns  on  these  added  words, 
and  in  considering  their  effect  on 
the  right  of  appeal  to  the  Crown 
given  de  jure  by  the  Code,  two 
things  are  to  be  regarded — (1)  The 
power  of  the  Dominion  Parliament 
to  abrogate  this  right ;  and  (2)  if  it 
had  the  power,  whether  it  intended 
to  exercise  it.      The  first  of  these 
questions  depends  upon  the  con- 
struction of  theB.  K  A.  Act,  1867, 
which  confers  and  distributes  legis- 
lative powers.  By  section  91  of  that 
Act,  exclusive  legislative  authority 
in  certain  matters  is  conferred  upon 
the  Parliament  of  Canada ;  and  by 
section  92    exclusive   authority  in 
certain  others  upon  the  provincial 
legislatures.      [Reads  sec.  91  and 
sub-sec.  21 ;  sec.  92  and  sub-sees. 
13, 14.]     It  was  contended  for  the 
appellants  that  the  provisions  of  the 
Insolvency  Act  interfered  with  pro- 
perty  and   civil   rights,    and    was 
therefore  ultra  vires.     This  objec- 
tion was   very  faintly  argued,  but 
it  was  strongly  contended  that  the 
Parliament  of   Canada  could  not 
take  away  the  right  of  appeal  to 
the  Queen  from  final  judgments  of 
the  Court  of  Queen's  Bench,  which, 
it  was  said,  was  part  of  the  procedure 
in  civil  matters  exclusively  assigned 
to  the  legislature  of  the  province. 
The  answer  to  these  objections  is 
obvious.     It  would  be  impossible 
to  advance  a  step  in  the  construc- 
tion of  a  scheme  for  the  adminis- 
tration of  insolvent  estates  without 
interfering    with    and    modifying 
some   of   the    ordinary  rights    of 
property   and    other    civil  rights, 
nor  without  providing  some  mode 
of  special  procedure  for  the  vesting, 
realization,  and  the  distribution  of 
the  estate,  and  the  settlement  of  the 
liabilities  of  the  insolvent.      Pro- 
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cedure  must  necessarily  form  an 
essential  part  of  any  law  dealing 
with  insolvency.  It  is  therefore  to 
be  presumed,  indeed  it  is  a  neces- 
sary implication,  that  the  Imperial 
statute,  in  assigning  to  the  Do- 
minion Parliament  the  subject  of 
bankruptcy  and  insolvency,  inten- 
ded to  confer  on  it  legislative 
power  to  interfere  with  property, 
civil  rights,  and  procedure  within 
the  provinces  so  far  as  a  general  law 
relating  to  those  subjects  might 
affect  them.  Their  Lordships 
therefore  think  that  the  Parlia- 
ment of  Canada  would  not  infringe 
the  exclusive  powers  given  to  the 
provincial  legislatures,  by  enacting 
that  the  judgment  of  the  Court 
of  Queen's  Bench  in  matters  of 
insolvency  should  be  final,  and 
not  subject  to  the  appeal  as 
of  right  to  Her  Majesty  in  Coun- 
cil allowed  by  article  1178  of 
the  Code  of  Civil  Procedure.  Nor, 
in  their  Lordships'  opinion,  would 
such  an  enactment  infringe  the 
Queen's  prerogative,  since  it  only 
provides  that  the  appeal  to  Her 
Majesty  given  by  the  Code,  framed 
under  the  authority  of  the  pro- 
vincial legislature,  as  part  of  the 
civil  procedure  of  the  province, 
shall  not  be  applicable  to  judg- 
ments in  the  new  proceedings  in 
insolvency  which  the  Dominion 
Act  creates.  Such  a  provision  in 
no  way  trenches  on  the  Eoyal  pre- 
rogative." 

"  Then  it  was  contended  that  if 
the  Parliament  of  Canada  had  the 
power,  it  did  not  intend  to  abolish 
the  right  of  appeal  to  the  Crown. 
It  was  said  that  the  word  '  final ' 
would  be  satisfied  by  holding  that 
it  prohibited  an  appeal  to  the 
Supreme  Court  of  Canada  estab- 
lished by  the  Dominion  Act  of  38 
Vict.  c.  1 1 .  Their  Lordships  think 
the  effect  of  the  word  cannot  be  so 
confined.  It  is  not  reasonable  to 
suppose  that  the  Parliament  of 
Canada  intended  to  prohibit  an 
appeal  to  the  Supreme  Court  of  Ap- 
peal recently  established  by  its  own 
legislation,  and  to  allow  the  right 


of  immediate  appeal  from  the  Court 
of  Queen's  Bench  to  the  Queen  to 
remain.    Besides,  the  word  '  final ' 
has  been  before  used  in  colonial 
legislation  as  an  apt  word  to  ex- 
clude in  certain  cases  appeals  as  of 
right  to  Her  Majesty.  [/See  Lower 
Canada  Act,  34  Geo.  3.  c.  6.  s.  30.] 
Such  an  effect  may,  no  doubt,  be 
excluded  by  the  context,  but  there 
is  none  in  the  enactment  in  ques- 
tion to  limit  the  meaning  of  the 
word.       For    these   reasons  their 
Lordships  think  that  the  judges 
below  were  right  in  holding  that 
they  had  no  power  to  grant  leave 
to  appeal.     The  question  of  the 
power  of  the  Queen  to  admit  the 
appeal  as  an  act  of  grace,  gives 
rise  to  different  considerations.    It 
is,  in  their  Lordships'  view,  un- 
necessary to  consider  what  powers 
may  be  possessed  by  the  Parlia- 
ment of  Canada  to  interfere  with 
the  royal  prerogative,  since  the  28th 
section  of  the  Insolvency  Act  does 
not  profess  to  touch  it ;  and  they 
think,  upon  the  general  principle 
that  the  rights  of  the  Crown  can 
only  be   taken   away  by  express 
words,  that  the  power  of  the  Queen  • 
to  allow  this  appeal  is  not  affected  by 
that  enactment.     In  consequence, 
however,  of  the  decision  in  Cuvillier 
v.  Aylwin,  29  Nov.  1832, 2  Knapp's 
P.  C.  72,  which  has  been  relied  on 
as  an    authority   opposed  to  this 
view,  it  became  necessary  to  review 
that  case  in  connection  with  subse- 
quent decisions    on    the    subject. 
The  question  in  Cuvillier  v.  Ayl- 
win arose  upon  the  Lower  Canada 
Colonial  Act,  34  Geo.  3.  c.  6.  s.  30, 
which  enacted  that  the  judgment 
of  the  Court  of  Appeal  should  he 
final  in  all  cases  under  the  value  af 
£500,    and    an    application    for 
special  leave  to  appeal  in  a  case 
under  that  value  was  refused  by  a 
Committee  of  the  Privy  Council. 
The    remarks    attributed    to   the 
Master  of  the  Eolls  [Leach]  in  his 
judgment  rejecting  the  petition  are 
directed    to    one   aspect  only   of 
the  question,   namely,  the  power 
of    the    Crown    with    the   other 
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branches  of  the  legislature  to  de- 
prive  the   subject  of  one   of  his 
rights.      No  allusion  was  made  to 
the  principle  that   express  words 
are  necessary   to   take   away  the 
prerogative  rights  of  the  Crown, 
nor  to  the  provision  contained  in 
the    statute    itself    that    nothing 
therein    contained    shall   derogate 
from  any  right  or  prerogative  of 
the  Crown.     This  case,  moreover, 
if  not  expressly  overruled,  has  not 
been  followed,  and  later  decisions 
are  opposed  to  it.  [See post,  s.  101.] 
"In   re   Louis   Marois,  8  Feb. 
1862,    15    Moore's    P.    C.    189, 
upon   an   application  for   leave  to 
appeal  from  a  judgment    of    the 
Court  of  Queen's  Bench  for  Lower 
Canada,  Lord  Chelmsford,  in  giving 
the  judgment  of  this  Committee, 
after   stating  that  in    Cuvillier  v. 
Aylwin   the  very    point   was    de- 
cided against  the  petitioner,  said  : 
'  If  the  question  is ,  to  be  concluded 
by  that  decision,  this  petition  must 
be  at  once   dismissed;    but  upon 
turning  to  the  report  of  the  case, 
their    Lordships  are  not  satisfied 
that  the  subject  received  that  full 
and  deliberate  consideration  which 
the  great  importance  of  it  deman- 
ded.    The  report  of  the  judgment 
of  the  Master  of  the  Rolls  is  con- 
tained in  a  few  lines,  and  he  does 
not  appear  to  have  directly  adverted 
to  the  effect  of  the  proviso  contain- 
ed in  the  43rd  section  of  the  Act 
on  the  prerogative  of  the  Crown.' 
Leave  to   appeal  was   granted  in 
that  case,  subject  to  the  risk  of  a 
petition  being  presented  to  dismiss 
the  appeal    as   incompetent.     Al- 
though their  Lordships,  in  granting 
this  leave,  said  that  they  desired 
to  intimate  no  opinion  whether  the 
decision   in   Cuvillier    v.    Aylwin 
could   be   sustained   or   not,  it   is 
obvious  that  at  the  least  they  re- 
garded it  as  being  open  to  review. 
In   Johnston   v.  the  Ministers  of 
St.  Andrew's  Church,  in  the  courts 
below,    18  L.   J.   C.    113;   1    S. 
C.  R.  235  ;  in  P.  C.  Dec.  10, 1877, 
3  App.  159;  37  L.  J.  P.  C.  557; 
26  W.   R.  359;   upon  an   appli- 


cation for  special  leave  to  appeal  Gvammv. 
against  a  judgment  of  the  Supreme  Dt7PUT- 
Court  of  Canada,  the  effect  of  the 
47th  section  of  the  Act  establishing 
that  court,  which  enacted  that  its 
judgment  should  be  final  and  con- 
clusive,   saving    any   right   which 
Her    Majesty   may   be  graciously 
pleased  to  exercise  by  virtue  of  her 
Royal  prerogative,  came  in  question, 
and  the  Lord  Chancellor  [Cairns], 
in  giving  the  judgment  of  this  Com- 
mittee,   said  :    '  Their    Lordships 
have  no  doubt  whatever  that,  as- 
suming,   as     the     petitioners     do 
assume,  that  their  power  of  appeal 
as  a  matter  of  right  is  not    con- 
tinued,  still  that  Her    Majesty's 
prerogative  to  allow  an  appeal  if 
so    advised    is  left    entirely    un- 
touched and  preserved  by  this  sec- 
tion.'    Although  leave  to   appeal 
was  in  this  instance  refused,  on  the 
ground  that  the  case  was   not  a 
proper  one  for  the  exercise  of  the 
prerogative,  the  opinion  cited  above 
is  virtually  opposed  to  the  decision 
in  Cuvillier  v.  Aylwin,  where,  it  is 
to  be  remembered,  the  action   in 
question  likewise  contained  a  saving 
of  the  prerogative  of  the  Crown. 
Another    case    lately    before    the 
Committee  requires  consideration. 
Theberge  and  another  v.  Landry, 
in  Superior  Court,  Quebec,  29  May 
1876,  in  P.  C.  7  Nov.  1876,  2  App. 
Cas.   102 ;  46  L.  J.  P.  C.  1  ;  35 
L.  T.  640.     It  was  an  application 
for  special  leave  to  appeal  against 
a  judgment  of  the  Superior  Court 
of   Quebec  upon  an   election  pe- 
tition, by  which  the  applicant  had 
been  unseated  for  corrupt  practices. 
By     the      Quebec      Controverted 
Elections  Act,  1875,  38  Vict.  c.  8., 
the    decision  of   controvered  elec- 
tions, which  formerly  belonged  to 
the  legislative  assembly  itself,  was 
conferred  upon  the  superior  court, 
and  by  sec.  90  of  the  Act  it  was 
enacted  that  the  judgment  of  that 
court  sitting  in  review  should  not 
be  susceptible  of  appeal.     It  was 
held  by  this  Committee  that  there 
was  no   prerogative  right   in  the 
Crown  to  review  the  judgment  of 
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the  superior  court  upon  an  election 
petition,  and  the  application  was 
refused.     This  decision  turned  on 
the  peculiar  nature  of  the  jurisdic- 
tion delegated  to  the  superior  court, 
and  not  merely  on  the  prohibitory- 
words  of  the  statute.     It  was  dis- 
tinctly and  carefully  rested  on  the 
ground  of  the  peculiarity  of  the 
subject-matter,    which    concerned 
not  mere  ordinary  civil  rights,  but 
rights  and  privileges  always  regard- 
ed as  pertaining  to  the  legislative 
assembly  in  complete  independence 
of  the  Crown,  so  far  as  they  proper- 
ly exist ;  and  consequently,  it  was 
held  that,  in  transferring  the   de- 
cision  of    these    rights  from   the 
assembly  to  the  superior  court  it 
could  not  have  been  intended  that 
the  determination  in  the  last  resort 
should  belong  to  the    Queen    in 
Council.    But  whilst  coming  to  this 
decision,     the     Lord    Chancellor 
[Cairns],  in  giving  the  judgment 
of    the    Committee,  affirmed    the 
general  principle  as  to  the  preroga- 
tive of  the  Crown.     '  Their  Lord- 
ships wish  to  state  distinctly  that 
they  do   not  desire   to  imply  any 
doubt  whatever  as  to  the  general 
principle  that  the  prerogative  of  the 
Crown  cannot  be  taken  away  ex- 
cept by  express  words;  and  they 
would  be  prepared  to  hold,  as  often 
as  has  been  held  before,  that  in  any 
case  where  the  prerogative  of  the 
Crown  has  existed,  precise  words 
must  be  shown  to  take  away  that 
prerogative.'    It  was  not  suggested 
that  an  appeal  would  not  have  lain 
to  the  Queen  in  Council  under  the 
Insolvency  Act,   1875,  and  it  was 
not  until  two  years  afterwards  that 
the  amending  Act  of  1877,  which 
is  said  to  have  taken  it  away,  was 
passed.     The  learned   counsel  for 
the  appellant  drew  attention  to  the 
Act  of  the  Parliament  of  Canada, 
31  Vict.  c.  1.,  which  enacts  rules  of 
interpretation  to  be  applied  to  all 
future  legislation,  when  not  inconsis- 
tent with  the  intent  of  the  Act  or 
the  context.   Sub-sec.  33  of  sec.  7  of 
that  Act  is  as  follows  : — '  No  pro- 
vision or  enactment  in  any  Act  shall 


affect  in  any  manner  or  way  what- 
ever the  rights  of  Her  Majesty, 
her  heirs  or  successors,  unless  it  is 
expressly  stated  therein  that  Her 
Majesty  shall  be  bound  thereby.' 
The  Insolvent  Acts  are  to  be  con- 
strued with  reference  to  this  pro- 
vision, which  is  substantially  an 
affirmance  of  the  general  principle 
of  law  already  adverted  to.  Ap- 
plying that  principle  to  the  enact- 
ment in  question,  their  Lordships 
are  of  opinion  that,  as  it  contains 
no  words  which  purport  to  derogate 
from  the  prerogative  of  the  Crown 
to  allow  as  an  act  of  grace  appeals 
from  the  Court  of  Queen's  Bench 
in  matters  of  insolvency,  her  au- 
thority in  that  respect  is  unaffec- 
ted by  it.  The  order  for  leave  to 
appeal  granted  in  the  present  case 
will  consequently  stand." 

His  Lordship  then  went  into  the 
merits  of  the  case,  the  result  being 
the  affirmance  of  the  decision  ap- 
pealed from. 

In  L'Union  St.  Jacques  de 
Montreal  v.  Belisle,  15  L. 
C.  J.  212,  in  Quebec  Q.  B.  20 
Sept.  1872;  in  P.  C.  July  8, 
1874,  L.  E.  6  P.  C.  31 ;  31  L.  T. 
Ill ;  22  W.  E.  933,  it  was  held 
by  the  Judicial  Committee,  revers- 
ing the  Court  of  Queen's  Bench, 
appeal  side,  in  Lower  Canada,  that 
the  Act  of  the  provincial  legisla- 
ture of  Quebec,  33  Vict.  c.  58.,  to 
relieve  the  financial  embarrassment 
of  a  local  society,  related  to  "a 
matter  merely  of  a  local  or  private 
nature  in  the  province"  within 
sec.  92  of  the  B.  N.  A.  Act,  1867, 
and  as  such  was  within  the  legisla- 
tive capacity  of  the  Quebec  Pro- 
vincial Legislature,  and  did  not 
fall  within  sec.  91 — Bankruptcy 
and  insolvency. 

There  the  respondent  sued  the 
appellant  society  to  recover  an  in- 
stalment of  an  annuity  to  which 
she  was  admittedly  entitled  under 
the  rules  of  the  society.  The  ap- 
pellant pleaded  the  provincial  Act, 
in  which  the  society  was  authorized 
to  pay  the  respondent  f  200  in  lieu 
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of  all  benefits,  and  if  she  refused  to 
accept  it,  to  place  it  on  deposit  and 
pay  the  respondent  the  interest. 
The  respondent  contended  that  the 
Act  was  unconstitutional. 

Lord  Selborne,  in  delivering  the 
judgment  of  the  Committee,  said 
(p.  37  of  L.  E.)  :  "  The  fact  that 
this  particular  society  appears, 
upon  the  face  of  the  Act,  to  have 
been  in  a  state  of  embarrassment, 
and  in  such  a  financial  condition 
that,  unless  relieved  by  legislation 
it  might  have  been  likely  to  come 
to  ruin,  does  not  prove  it  was  in 
any  legal  sense  within  the  category 
of  insolvency ;  and,  in  point  of 
fact,  the  whole  tendency  of  the  Act 
is  to  keep  it  out  of  that  category, 
and  not  to  bring  it  into  it.  The  Act 
does  not  terminate  the  company,  it 
does  not  propose  a  final  distribution 
of  its  assets  on  the  footing  of  insol- 
vency or  bankruptcy :  it  does  not 
wind  it  up.  On  the  contrary,  it 
contemplates  its  going  on,  and 
possibly,  at  some  future  time,  re- 
covering its  prosperity,  and  then 
these  creditors,  who  seem  on  the 
face  of  the  Act  to  be  somewhat 
summarily  interfered  with,  are  to 
be  reinstated." 

On  sec.  92,  Lord  Selborne  said 
(p.  35):  "The  scheme  of  the  91st 
and  92nd  sees,  is  this.  By  the  91st 
sec.  some  matters — and  their  Lord- 
ships may  do  well  to  assume,  for  the 
argument's  sake,  that  they  are  all 
matters  except  those  afterwards 
dealt  with  by  the  92nd  section — 
their  Lordships  do  notJlflecide  it — 
certain  matters,  being  upon  that  as- 
sumption all  those  which  are  not 
mentioned  in  the  92nd  section,  are 
reserved  for  the  exclusive  legislation 
of  the  parliament  of  Canada,  called 
the  Dominion  Parliament ;  but  be- 
yond controversy  there  are  certain 
other  matters,  not  only  not  reser- 
ved for  the  Dominion  Parliament, 
but  assigned  to  the  exclusive  power 
and  competency  of  the  provincial 
legislature  in  each  province. 
Among  those  the  last  is  thus  ex- 
pressed— 'generally  all  matters  of 
a  merely  local  or  private  nature  in 


the  province.'  If  there  is  nothing  L'Union  St. 
to  control  that  in  the  91st  section,  Jacotbs  de 
it  would  seem  manifest  that  the  ^^  "• 
subject-matter  of  this  Act,  33  Vict. 
c.  58.,  is  a  matter  of  mere  local  or 
private  nature  in  the  province,  be- 
cause it  relates  to  a  benevolent  or 
benefit  society  incorporated  in  the 
city  of  Montreal,  within  the  pro- 
vince, which  appears  to  consist 
exclusively  of  members  who  would 
be  subject  prima  facie  to  thecontrol 
of  the  provincial  legislature."  .  .  . 
"  Clearly  this  matter  is  private ; 
clearly  it  is  local,  so  far  as  locality 
is  to  be  considered.  .  .  .  And 
unless,  therefore,  the  general  effect 
of  that  head  of  sec.  92  is  for  this 
purpose  qualified  by  something  in 
sec.  91,  it  is  a  matter  not  only 
within  the  competency,  but  within 
the  exclusive  competency  of  the 
provincial  legislature.  Now  sec.  91 
qualifies  it  undoubtedly,  if  it  be 
within  one  of  the  different  classes 
of  subjects  there  specially  enume- 
rated, because  the  last  concluding 
words  of  sec.  91 — [reads  the  end  of 
sub-sec.  29,  sec.  91].  But  the 
onus  is  on  the  respondent  to  show 
that  this,  being  of  itself  of  a  local 
or  private  nature,  does  also  come 
within  one  or  more  of  the  classes 
of  subjects  specially  enumerated  in 
the  91st  section."  See  this  case  ap- 
proved in  Dow  v.  Black,  ante,  p.  67. 

In  Quiet  v.  The  Queen,  Nov.  Quiet  v.  The 
16,  1891,  19  S.  C.  E.  510,  see  17  QuEEN- 
O.  A.  E.  421 ;  17  O.  E.  615,  it 
was  held  the  Dominion  Parlia- 
ment was  within  its  rights  in  pass- 
ing Acts  (1)  incorporating  trustees 
and  giving  them  (31  Vict.  c.  17.) 
authority,  so  far  as  necessary  for 
the  winding-up,  to  carry  on  the 
Bank  of  Upper  Canada,  then  insol- 
vent; and  (2)  transferring  (33 
Vict.  c.  40.)  to  the  Dominion  Go- 
vernment all  the  property  of  the 
bank  vested  in  the  trustees.  It 
was  held,  secondly,  that  after  the 
property  of  this  bank  became 
vested  in  the  Dominion  Govern- 
ment, a  piece  of  land  included  there- 
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in  was  not  liable  to  taxes,  it  having 
become  Crown  land. 

Sir  "W.  Ritchie,  C.J.,  said : 
"  I  cannot  see  how  it  can  be  con- 
tended that  an  Act  for  the  settle- 
ment of  the  affairs  of  the  Bank  of 
Upper  Canada,  an  insolvent  insti- 
tution, is  ultra  vires  of  the  Parlia- 
ment of  Canada,  to  which  body  is 
confided  the  exclusive  authority  to 
deal  with  and  legislate  on  banking, 
incorporations  of  banks  and  bank- 
ruptcy, and  insolvency.  If  this 
is  so,  I  think  it  equally  clear 
that  the  legislature  of  Ontario 
could  pass  no  Act  repealing,  al- 
tering, or  interfering  with  the  pro- 
visions of  the  Act,  and  so  could  not 
have  passed  an  Act  similar  in  its 
terms  to  the  33  Vict.  c.  40.,  'An 
Act  to  vest  in  the  Dominion,  for 
the  purposes  therein  mentioned, 
the  property  and  powers  now  ves- 
ted in  the  trustees  of  the  Bank  of 
Upper  Canada.'  Therefore,  it 
necessarily  follows  that  the  legisla- 
tive power  to  do  so  belongs  to  the 
Dominion  Parliament  alone." 

Strong,  J.,  rested  his  opinion 
on  the  21st  sub-sec,  sec.  91. 
That  sub-section  "  gives  to  Parlia- 
ment the  exclusive  power  to  pass 
laws  relating  to  bankruptcy  and 
insolvency.  That  the  Acts  of 
Parliament  in  question  come 
within  the  literal  meaning  of  these 
terms  appears  to  me  very  plain. 
The  bank  was  insolvent,  and  the 
realization  and  distribution  of  its 
assets  was  a  matter  consequent 
upon  that  insolvency.  The  only 
reasonable  ground  upon  which  such 
enactments  as  these  under  con- 
sideration could  be  rejected  from 
the  category  of  bankruptcy  and 
insolvency  statutes  authorized  by 
sec.  91,  sub-sec.  21,  would  be  that 
they  were  special  and  not  general 
laws,  and  therefore  were  to  be 
considered  as  assigned  to  the  pro- 
vincial legislature  under  the  16th 
sub-sec,  sec.  92,  which  authorizes 
legislation  on  matters  of  a  local 
and  private  nature  within  the  pro- 
vince. The  answer  to  this,  how- 
ever,  is   that  any    matter    which 


comes  within  the  terms  of  any  of 
the  subjects  enumerated  in  sec.  91, 
although  in  other  respects  it  might 
be  classed  under  the  head  of  local 
and  private  legislation,  is  expressly 
excepted  from  the  powers  of  the 
provincial  legislatures  by  the  last 
sub-section  of  sec.  91.    [Beads  it.] 
Then  it  is  said  this  class  of  legisla- 
tion  is  appropriated  to  the  pro- 
vinces under  the  head  of  '  property 
and  civil  rights.'     This  argument, 
however,  would  prove  too  much, 
since  general  legislation  in  matters 
of  bankrupty  and  insolvency,  which 
sub-sec.  21  undoubtedly  confers  on 
the  Dominion,  must  always  be  an 
interference  with  property,  then  it 
can  hardly  be  said  that  such  special 
legislation  as  this  respecting  a  bank 
incorporated  under  the  statutes  of 
the  Dominion  would  be  within  the 
competency  of  a  provincial  legisla- 
ture ;    the   incongruity  of  such  a 
construction,    when    we    consider 
that  the  right  to  incorporate  hanks 
is   exclusively   in  the    Dominion, 
would  alone  be  fatal  to  such  con- 
tention, more  especially  as  the  Act 
of  Incorporation  itself  might  well 
provide  for  the  winding-up  of  a 
particular  bank  in  case  of  insol- 
vency."    As  to  the  case  of  Union 
St.  Jacques  v.  Belisle  [see  above], 
his  Lordship  said :  "  So  far  from 
that  being  an  authority  for    the 
appellant,  it  supports  the  conclusion 
I  nave  reached.     The  Act  of  the 
Quebec  Legislature   questioned  in 
that  case  was  held  to  be  intra  vires 
upon  the  digfrinction  expressly  taken 
in  the  judgment  that  it  was  not 
an  Act  providing  for  a  winding- 
up  as  in  the  case  of  bankruptcy  or 
insolvency,    but    was    rather    an 
enactment  designed  for  the  pur- 
poses of  avoiding  such  a  result.    I 
therefore  consider  the  Privy  Coun- 
cil   as  indicating   that    a   special 
statute  providing  for  the  winding- 
up  of    an  incorporated    company 
would  be  bankruptcy  or  insolvency 
legislation.     Next  it  is  said  the  in- 
terest vested  in  the  Crown  under 
the  mortgage  made  by  Anderson  is 
liable  to  taxation  under  the  Ontario 
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Assessment  Act."  His  Lordship 
agreed  it  was  not  liable,  and  con- 
tinued :  "  All  property  vested  in  the 
Crown  is  exempt  from  taxation  un- 
less made  liable  by  some  express  en- 
actment. Nostatutecan  be  pointed  to 
making  the  beneficial  interest,  which 
the  Crown,  as  mortgagees,  undoubt- 
edly had  in  these  lands,  liable  to 
assessment  for  taxes,  and  that  is  suffi- 
cient to  dispose  of  the  case.  I  am 
also  of  opinion,  in  the  absence  of 
express  enactment,  no  difference 
ought  to  be  made  between  property 
vested  in  the  Crown  as  a  trustee 
and  that  in  which  it  had  a  beneficial 
interest.  The  Crown  is  entitled  to 
the  prerogative  of  priority  of  pay- 
ment out  of  assets,  even  though  it 
sues  as  a  mere  trustee,  as  in  the 
case  of  an  action  on  a  recognisance 
given  for  the  benefit  of  subjects, 
and  I  can  see  no  reason  why  the 
analogy  should  not  prevail  in  the 
present  case.  However,  the  Crown 
is  far  from  being  a  mere  trustee  in 
this  case.  The  statute  of  1870 
(33  Vict.  c.  40.)  recites  that  it  is 
the  largest  creditor ;  it  therefore  has 
a  beneficial  interest  in  the  assets  of 
the  bank." 

In  Allen  v.  Hanson,  Dec.  11, 
1890,  appeal  from  Q.  B.,  Quebec, 
16Q.L.R.79;  18S.C.E.667,itwas 
held  the  Dom.  Winding-up  Act,  R. 
S.  C.  c.  129.  (47  Vict.  c.  39.),  which 
provides  that  the  Act  "  shall  apply 
to  incorporated  trading  companies 
doing  business  in  Canada  whereso- 
ever incorporated,"  and  "  which  are 
insolvent,"  was  intra  vires  of  the 
Dominion ;  and  that  a  winding-up 
order  of  the  Scottish  Canadian 
Asbestos  Co.  under  the  provision 
of  the  above  Act  was  good.  The 
company  in  question  was  incorpo- 
rated under  the  Imperial  Companies 
Acts,  1862-7,  having  its  head  office 
in  Glasgow,  Scotland,  but  its  chief 
business  was  carried  on  at  Artha- 
baska,  in  Canada.  Proceedings 
had  been  taken  in  Scotland  for  the 
winding-up  of  its  affairs. 

Sir  W.  Ritchie,  C. J.,  after  citing 
Matheson  Brqs,,-27  Ch.  D.  225,  and 


In  re  Commercial  Bank  of  South  Allen  v. 
Australia,  33  Ch.  D.  174,  said :  Hanson- 
"  There  is  jurisdiction  to  make  this 
winding-up  order,  which  would  be 
ancillary  to  the  winding-up  in  Scot- 
land, for  the  purpose  of  getting  in 
the  Canadian  assets  and  settling  the 
list  of  Canadian  creditors,  as  in  re 
Corsellis,  33  Ch.  D,  160,  the  wind- 
ing-up in  England  was  ancillary  to 
winding-up  in  Australia  for  the 
same  purpose,  and  there  need  not 
be,  and  should  not  be,  any  conflict 
between  the  two  courts," 

His  Lordship  then  distinguished 
the  case  of  Merchants'  Bank  of 
Halifax  a.  Gillespie,  16  March, 
1884,  10  S.  C.  R.  312,  a  case 
arising  under  the  Dominion  Wind- 
ing-up Act  of  1882,  45  Vict.c.  23., 
which  Act  did  not  contain  the 
above  words.  Those  words  were 
added  by  the  47  Vict.  c.  39.  s.  1, 
which  repealed  the  1st  section  of 
45  Vict.  c.  23.,  but  re-enacted  the 
section  with  the  added  words. 
It  was  held  there  that  the  Do- 
minion Parliament  Act,  45  Vict. 
c.  23.,  was  not  intended  to  ap- 
ply to  a  company  incorporated 
under  the  Imperial  Joint  Stock 
Companies  Acts,  although  holding 
its  chief  property  in  Canada.  Con- 
tinuing, his  Lordship  said :  "  Inas- 
much, then,  as  the  Dominion 
statute  declares  that  the  Winding- 
up  Act  now  applies  to  all  com- 
panies which  are  doing  business  in 
Canada,  and  no  matter  where  in- 
corporated, there  can  be  no  doubt 
of  the  intention  of  Parliament  to 
apply  the  Winding-up  Act  to 
foreign  as  well  as  domestic  incor- 
porated companies,  and  as  I  think 
such  an  enactment  is  within  the 
legislative  power  of  the  Dominion 
Parliament,  and  it  being  admitted 
that  this  company  was  carrying  on 
its  business  and  held  valuable  lands 
in  Canada,  and  was  insolvent,  and 
as  the  provisions  of  the  English 
Companies  Act,  1862,  are  held  to 
apply  to  foreign  companies  carrying 
on  business  in  England,  and  are 
worked  out  as  nearly  as  may  be,  or 
left  not  worked  out,  as  the  exigen- 
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cies  of  the  case  dealt  with  require ; 
and  inasmuch  as  the  greater  part 
of  the  assets  of  this  company  would 
seem  to  be  in  Canada,  there  is  more 
reason  why  the  property  within  the 
territorial  limits  of  the  jurisdiction 
of  the  Courts  of  Canada  should  be 
dealt  with  under  the  provisions  of 
the  Canadian  Act;  in  fact,  it  is 
difficult  to  see  how  such  property 
could  be  dealt  with  by  the  English 
liquidators;  and  inasmuch  as  in 
this  case  it  appears  the  liquidators 
under  the  English  Act  are  acting  in 
concert  with  the  liquidators  under 
the  Canadian  Act,  I  can  see  no 
reason  for  supposing  that  any  con- 
flict can  possibly  arise  whereby  this 
stockbroker  can  be  in  any  way 
damnified.  On  the  contrary,  it 
appears  to  me  that  this  is  the  most 
satisfactory  way  by  which  the  com- 
pany can  be  wound  up,  and  its 
assets  realised  for  the  benefit  of  the 
company  and  all  the  parties  inter- 
ested. .  .  It  by  no  means  follows 
that  because  all  the  provisions  of  the 
Act  may  not  be  applicable  to  foreign 
cases  that  those  portions  which  are 
should  not  be  acted  on." 

It  was  held  in  Schoolbred  v. 
Clarke,  June  12, 1890, 17  S.  C.  E. 


265 ;  and  below  16  O.  A.  E,  161 ;  14 
O.E.618;  that  a  company  incorpo- 
rated by  the  Ontario  Legislature  may 
be  put  into  compulsory  liquidation 
under  the  Dominion  Winding-up 
Act,  1887,  E.  S.  C.  c.  129.,  which 
consolidated  and  amended  the  45 
Vict.  c.  23.  and  47  Vict.  c.  39. 

The  question  was  raised  in  Shields 
v.  Peak,  May  1,  1882,  8  S.  C.  K. 
579,  whether  the  Dominion  Parlia- 
ment could  attach  a  penalty  to 
traders  and  domiciled  inhabitants  of 
Canada  making  purchases,  with  in- 
tent to  defraud,  outside  the  Domi- 
nion. Votes  equal.  There  Eitchie, 
C.  J.,  said  :  "  So  soon  as  a  debtor  be- 
comes insolvent  and  subject  to  any 
bankrupt  or  insolvent  law  passed 
by  the  Dominion  Parliament,  and 
proceedings  are  taken  against  him 
and  his  estate,  under  the  provisions 
of  such  enactments,  the  provincial 
legislature  ceases  to  have  jurisdic- 
tion over  his  civil  rights,  either  in 
relation  to  the  disposition  of  his  in- 
solvent estate  or  in  relation  to  his 
dealings  with  his  creditors,  or  their 
rights  or  remedies  against  his  per- 
son or  estate." 


(22.)  Patents  of  invention  and  discovery.1 


Smith  v. 

GrOLDIH. 


1  See  American  Constitution, 
art.  1.  s.  8. 

See  Tennant  v.  Union  Bank  of 
Canada,  P.  C.  Dec.  9, 1893,  [1894] 
A.  C.  31;  63  L.  J.  P.  C.  25;  69 
L.  T.  774.  That  laws  made  by 
the  Dominion  Parliament  on  these 
subjects  are  paramount,  "and  it 
would  be  practically  impossible  for 
the  Dominion  Parliament  to  legis- 
late upon  either  of  these  subjects 
without  affecting  the  property  and 
civil  rights  of  individuals  in  the 
provinces."  See  Lord  .  Watson 
[ibid.;  see  also  sec.  91,  sub-sec  14]. 

In  Smith  v.  Goldie,  June  19, 
1882,  9  S.  C.  E.  46,  reversing  7 
O.  A.  E.  628,  it  was  held  a  patent 
for  a  continuation  of  known  inven- 


tions, the  continuation  being  novel 
and  useful,  was  valid.  It  was  there 
also  held  that  to  be  entitled  to  a 
patent  in  Canada,  the  patentee 
must  be  the  first  inventor  in  Can- 
ada or  elsewhere.  Sec.  28  of  the 
Dominion  Patent  Act,  35  Vict. 
c.  26.,  provided  that  every  patent 
shall  be  subject  to  the  condition  that 
at  the  end  of  two  years  from  its 
date  it  shall  be  null  and  void  unless 
the  patentee  shall  within  that 
period  have  commenced  and  thence 
continuously  carried  on  the  manu- 
facture of  the  invention  in  Canada, 
and  should  also  be  void  if,  after  the 
expiration  of  12  years  from  the 
patent's  date,  the  patentee  imports 
the  invention  into  Canada,  "Pro- 
vided always  that  in  case  disputes 
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should  arise  as  to  whether  a  patent 
has  or  has  not  become  null  and 
void  under  the  provisions  of  this 
section,  such  disputes  shall  be 
settled  by  the  Minister  of  Agricul- 
ture or  his  deputy,  whose  decision 
shall  be  final."  Henry,  J.,  said  : 
"  After  a  lengthened  and  exhaustive 
investigation,  in  which  both  parties 
were  represented  by  very  able  coun- 
sel before  Mr.  Tache,  the  Deputy 
Minister  of  Agriculture,  he,  in  a 
very  logical  and  sound  judgment, 
in  which  he  reviewed  the  law  and 
commented  on  the  evidence,  deci- 
ded that  Smith  had  not  forfeited 
his  patent  rights  or  any  of  them  in 
any  of  the  three  patents.  The 
statute  makes  his  decision  final ; 
and,  in  view  of  the  whole  subject, 
I  have  arrived  at  the  conclusion 
that  Parliament  intended  that  it 
should  be  so ;  and  that  it  was  in- 
tended solely  as  a  matter  for  minis- 
terial and  not  for  judicial  deter- 
mination. But  in  case  of  any 
doubt,  on  that  subject,  I  will  add 
that,  having  well  considered  the 
case  as  presented  before  him,  I 
would  have  come  to  the  same  con- 
clusion as  he  did." 

In  re  Bell  Telephone  Co., 
Nov.  21,  1884,  7  O.  E.  605,  the 
question  was  raised  whether  section 
28  of  the  Dominion  Patent  Act, 
35  Vict.  c.  26.,  was  ultra  vires  as 
creating  a  court  of  justice  of  civil 
jurisdiction,  infringing  sub-sees.  13 
and  14,  sec.  92,  B.  F.  A.  Act. 

Osier,  J. A.,  said :  "  If  the  duties 
of  the  minister  are  executive 
merely,  then  beyond  question  pro- 
hibition does  not  lie;  Chabot  v. 
Lord  Morpeth,  15  Q.  B.  446-459. 
On  the  other  hand,  if  the  minister 
has  been  legally  constituted  a  forum 
or  tribunal  for  determining  these 
questions,  and  he  is  not  exceeding 
his  jurisdiction,  I  have  nothing  to 
do  with  the  nature  of  its  constitu- 
tion, nor  am  I  at  liberty  to  say  that 
it  is  less  a  court  or  tribunal  because 
some  of  the  powers  usually  con- 
ferred upon  a  court  are  wanting,  or 
because  the   machinery  is    defec- 


tive (if  it  be  so),  or  its  modes  I* re  Bbll 
of  ascertaining  and  acting  upon  Telephone  Co. 
facts  different  from  those  em- 
ployed in  the  ordinary  tribunals  of 
the  country.  Therefore  it  is  be- 
side the  question  to  urge  that  there 
is  no  power  to  summon  witnesses 
or  to  examine  them  on  oath,  or 
that  the  court  is  one  of  original 
jurisdiction  from  which  there  is  no 
appeal,  and  thus  in  its  very  consti- 
tution foreign  to  the  spirit  of  our 
laws,  as  Lord  Abinger  observed  in 
ex  parte  Smyth,  2  C.  M.  &  B. 
748  ;  Lord  Camden  v.  Home,  4  T.R. 
382.  If  the  tribunal  and  the  power 
to  constitute  it  exist,  then  so  long 
as  it  is  acting  within  its  jurisdiction 
there  is  no  ground  for  prohibition. 
"  It  appears  to  me  that  the  minis- 
ter has  been  constituted  a  judicial 
tribunal  empowered  to  decide  in  rem 
upon  the  status  of  the  patent.  There 
are  found  the  three  constitutional 
elements  of  a  court — The  plaintiff, 
the  party  who  asserts  the  nullity ;  the 
defendant,  the  patentee  who  affirms 
the  validity  of  the  patent ;  and  the 
judge  in  the  person  of  the  minister 
empowered  to  inquire  into  the  facts 
to  determine  the  law,  and  to  de- 
clare the  result  by  a  definite  decree." 
Then,  after  quoting  an  opinion 
of  a  former  Minister  of  Agricul- 
ture, J.  C.  Tache,  that  the  con- 
stitution of  this  tribunal  is  not  of 
an  unknown  character,  such  juris- 
diction being  given  in  many  coun- 
tries, and  that  notwithstanding  the 
tribunal  was  not  restricted  by  strict 
rules  of  practice,  yet  it  was  never- 
theless bound  to  abide  the  rules  of 
common  justice,  the  learned  judge 
continued  :  "  It  is  not  for  me  to  ex- 
press an  opinion  as  to  the  wisdom 
of  the  policy  which  dictates  the 
formation  of  such  a  tribunal  in  a 
country  and  among  a  people  like 
ours,  accustomed  to  yield  obedience 
to  laws  administered  through  known 
forms  and  by  courts  having  powers 
to  compel  the  attendance  and  to 
sift  the  evidence  of  witnesses.  .  . 
On  this  branch  of  the  case  I  have 
no  doubt  that,  as  the  ministers'  pro- 
ceedings are  of  a  judicial  character, 
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prohibition  will  lie,  if  the  section  is 
ultra  vires,  or  if  he  is  exceeding 
the  jurisdiction  conferred  upon  him 
thereby."  Warwick  Canal  Co.  v. 
Birmingham  Canal  Co.,  5  Ex.  D. 
1;  48  L.  J.  Ex.  550;  40  L.  T. 
846.  South  Eastern  Railway  Co. 
v.  Railway  Commissioners,  1881,  6 
Q.  B.  D.  586;  50  L.  J.  Q.  B. 
201;  44  L.  T.  203.  North  L. 
Railway  Co.  v.  Great  Northern 
Railway  Co.,  22  Feb.  1883,  11 
Q.  B.  D.  30;  52  L.  J.  Q.  B.  380; 
48  L.  T.  695;  31  W.  R.  490. 
Reg.  v.  Local  Government  Board, 
Nov.  6,  1882,  10  Q.  B.  D.  309 ; 
52  L.  J.  M.  C.  4;  48  L.  T.  173; 
31  W.  R.  72.  Cote  v.  Morgan,  7 
S.  C.  R.  1.  Poulin  v.  Corporation 
of  Quebec,  9  S.  C.  R.  185.  "  The 
next  question  is  whether  the  sec- 
tion under  consideration  is  ultra 
vires  the  Parliament  of  Canada. 
Under  the  B.  N.  A.  Act,  section 
91,  the  exclusive  authority  of  the 
Parliament  of  Canada  extends  to 
all  matters  coming  within  the 
classes  of  subjects,  inter  alia,  sub- 
sec.  22, '  patents,'  &c." 

"  Property  and  civil  rights  with- 
in the  province,  and  the  ad- 
ministration of  justice,  includ- 
ing the  establishment,  &c,  of 
provincial  courts,  are  the  matters 
assigned  exclusively  to  the  pro- 
vincial legislatures.  Nevertheless, 
as  regards  property  and  civil  rights, 
it  is  settled  that  the  parliament 
may  legislate  where  it  becomes 
necessary  to  do  so  for  the  purpose 
of  legislating  generally  and  effect- 
ually in  relation  to  matters  within 
their  own  legislative  authority. 
Cushing  v.  Dupuy,  5  App.  Cas. 
409-415  [see  sub-sec.  21,  sec.  91]  ; 
Valin  v.  Langlois,  3  S.  C.  R.  1, 
5  App.  Cas.  115  [see  sec.  41]  ; 
Citizens'  Insurance  Co.  v.  Parsons, 
7  App.  Cas.  96,  107,  108,  109  [see 
sec.  92,  sub-sec.  13].  Patents  of 
invention,  &c,  though  property 
and  civil  rights  in  the  province  in 
which  the  holder  may  be  domiciled, 
yet  confer  rights  exercisable  in  any 
province  of  the  Dominion,  and  all 
legislation  on  the  subject  is  from  its 


very  nature,  in  a  high  degree,  a 
matter  of  policy  of  the  general 
Government."  And  his  Lordship 
quoted  Mr.  Taehe — '  The  intention 
of  the  legislature,  as  shown  by  the 
policy  of  the  legislation,  is  evidently 
to  guard  against  the  danger  of 
Canadian  patents  granted  to  aliens, 
being  made  instrumental  to  secure 
the  Canadian  market  in  favour  of 
foreign  patents  to  the  detriment  of 
Canadian  industry,  for,  in  the  mea- 
sure that  the  right  of  taking  patents 
was  extended,  the  remedy  against 
the  dreaded  danger  was  made  more 
ample,  but  at  the  same  time  the 
jurisdiction  over  such  cases  of 
disputes  as  might  arise,  was 
transferred  from  judicial  tribunals 
to  the  administrative  tribunal.' 
His  Lordship  continued  :  "  This, 
I  think,  is  what  Henry,  J.,  is  re- 
ferring to,  when  in  Smith  v.  Goldie, 
9  S.  C.  R.  p.  68  [see  above'],  he 
speaks  of  the  matter  being  solely  a 
matter  of  ministerial  and  not  judi- 
cial determination — 'evidently  for 
the  purpose  of  avoiding  an  over- 
strict  application  of  the  provisions 
made  against  the  possible  evil  of  a 
patent  being  taken  for  the  sole  pur- 
pose of  depriving  Canada  from  the 
use  of  a  useful  invention.  The  28th 
section  is  also  intended  as  a  sort  of 
protective  policy  in  favour  of  Can- 
adian labour.  The  legislature  has 
certainly  not  without  intention  pro- 
vided for  a  kind  of  paternal  tri- 
bunal formed  by  the  Commissioner 
of  Patents,  the  natural  protector  of 
patentees,  which  intention  can  be 
no  other  than  that  every  case 
should  be  adjudicated  upon  in  a 
liberal  manner.'  Upon  the  best 
considerations  I  have  been  able  to 
give  to  the  subject,  I  am  of 
opinion  that  the  section  [28]  is  not 
ultra  vires,  or  in  conflict  with  the 
powers  assigned  to  the  provincial 
legislatures.  Though  property  and 
civil  rights,  it  is  yet  one  of  parlia- 
mentary creation,  and  I  see  no  rea- 
son why  the  same  power  which  gave 
it  birth  and  limits  the  term  of  its 
existence  should  not  also,  as  a 
matter  of  policy,  and  for  the  purpose 
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of  effectual  legislation  on  the  sub- 
ject, also  provide  a  special  mode  of 
inquiring  into  and  deciding  upon  the 
question  whether  the  conditions 
upon  which  it  was  granted,  to 
which  it  was  expressly  to  be  sub- 
ject, and  on  which  its  existence 
depends,  have  been  complied  with. 
I  cannot  on  principle  distinguish 
this  legislation  from  many  of  the 
instances  referred  to  by  Ritchie, 
C.J.,  in  Valin  v.  Langlois,  3 
S.  C.  R.  1,  in  which  judicial 
powers  are  conferred,  in  some  cases 
on  individual  judges,  in  others  on 
provincial  courts,  to  administer  re- 
lief arising  under  Dominion  Acts. 
I  may  refer,  inter  alia,  to  the  follow- 
ing :— The  Public  "Works  Act,  31 
Vict.  c.  12.  s.  48,  provides  that  the 
costs  in  awards  under  that  Act  shall 
be  taxed  in  some  cases  by  the  pro- 
per officer  of  certain  named  courts, 
in  others  by  a  judge  of  the  supreme 
courts.  The  Act  for  the  settlement 
of  the  affairs  of  the  Bank  of  Upper 
Canada,  31  Vict.  c.  17.,  gives  au- 
thority to  the  Court  of  Chancery  or 
a  judge  thereof  to  make  orders  and 
directions  with  reference  to  the 
trust  therein  mentioned  [see  this 
Act,  sub-sec.  21].  The  31  Vict, 
c.  23.,  an  Act  to  define  the  privi- 
leges of  the  House  of  Commons,  &c, 
makes  provision  for  the  immediate 
stay  of,  and  putting  an  end  to,  all 
proceedings,  civil  or  criminal,  upon 
the  certificate  of  the  Speaker  in  cer- 
tain cases.  The  Act  relating  to 
banks  and  banking,  34  Vict.  c.  5., 


enables  the  superior  courts  of  law  i»  re  Bell 
and  equity  to  adjudicate  in  a  sum-  Telephone  Co. 
mary  manner  upon  the  right  of 
parties  legally  entitled  to  shares, 
&c.  See  lie  Bank  of  Ontario,  44 
XT.  C.  Q.  B.  247.  The  Public 
Lands  Act,  35  Vict.  c.  23.,  pro- 
vides for  a  summary  remedy  on 
application  to  a  judge  of  any  court 
having  competent  jurisdiction,  in 
cases  respecting  real  estate,  for  the 
delivery  of  land  on  proof  to  his 
satisfaction  that  land  forfeited 
should  properly  revert  to  the 
Crown.  So  in  the  very  Act  in  ques- 
tion we  find  provisions  made  with 
regard  to  actions  for  the  infringe- 
ment of  patents,  and  impeaching 
them  by  sci.  fa.,  &c,  in  the  pro- 
vincial courts  and  the  powers  of 
such  courts,  and  the  procedure  in 
the  action.  See  Aitcheson  v. 
Mann,  9  Prac.  R.  253.  Except  that 
the  power  has  been  conferred  upon 
the  Minister  of  Agriculture  instead 
of  a  judge  or  a  court  eo  nomine,  and 
that  no  mode  of  procedure  has  been 
provided,  I  do  not  see  any  real  dis- 
tinction between  this  case  and  many 
others  of  which  the  foregoing  are 
examples.  .  .  I  have  considered 
whether  section  28  could  be  re- 
stricted to  cases  where  parties  go 
before  the  minister  by  consent;  I 
do  not  see  my  way  to  so  holding.  . 
The  jurisdiction  of  the  minister  is 
concluded,  so  far  as  I  am  concerned, 
by  the  decision  of  the  Supreme 
Court  in  Smith  v.  Goldie,  9  S.  C.  R. 
p.  68." 


(23.)  Copyrights.1 

1  See  American  Constitution, 
art.  1.  8. 

In  Smiles  v.  Belfoed,  March 
1877,  1  O.  A.  R.  436,  it  was 
held,  affirming  the  judgment  of 
Proudfoot,  V.C.,  23  Grant,  590, 
that  it  is  not  necessary  for  the 
author  of  a  British  book  who  has 
duly  copyrighted  the  work  in  Eng- 
land under  5  &  6  Vict.  c.  45.,  to 
copyright  it  again  in  Canada  under 


the   Copyright  Act,   1875,  with  a  Smiles  v.  Bel- 

view  of  restraining  a  reprint  of  it  F0RI>- 

there ;  but  if  he  desires  to  prevent 

the    importation    into    Canada    of 

printed    copies    from     a    foreign 

country,   he    must    copyright  the 

book  in  Canada. 

The  respondent  published  in 
England  the  work  "Thrift,"  of 
which  he  was  the  author,  and 
claimed  the  sole  and  exclusive 
right  of  printing,  &c,  throughout 
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Great  Britain  and  Ireland  and  all 
the  Colonies,  5  &  6  Vict.  c.  45. 
ss.  2,  29.  By  virtue  of  certain 
Canadian  statutes  passed  under 
authority  of  the  Imperial  Act,  10  & 
11  Vict.  c.  95.,  the  respondent's 
rights  were  less  in  Canada  than  in 
England,  in  that  foreign  reprints 
of  his  book  were,  under  authority 
of  the  Canadian  Acts,  permitted  to 
be  imported  into  Canada  without  the 
consent  of  the  respondent,  upon  pay- 
ment of  a  certain  duty  for  his  bene- 
fit. The  appellant  contended  that 
the  Imperial  "  Canada  Copyright 
Act,  1875  "  (38  &  39  Vict.  c.  53.), 
and  the  Queen's  Proclamation  gave 
the  "Canadian  Copyright  Act,"  38 
Vict.  c.  88.,  the  force  of  law  in  Can- 
ada, notwithstanding  the  "  Colonial 
Laws  Validity  Act"  (28  &  29 
Vict.  c.  63.),  or  the  "Imperial 
Copyright  Act,"  5  &  6  Vict.  c.  45., 
and  to  the  extent  of  the  Canadian 
"  Copyright  Act,"  superseded  the 
Imperial  Copyright  Act  of  1842 
in  Canada  from  11  Dec.  1875,  or 
at  all  events,  that  the  legislation 
was  cumulative,  and  if  the  Im- 
perial Act  is  in  force  in  Canada, 
the  provisions  of  the  Canadian 
Act  are  superadded,  and  must  be 
complied  with  to  give  copyright  in 
Canada,  38  &  39  Vict.  c.  53.  s.  3. 
Dow  v.  Black,'  5  March  1875,  6 
L.  E.  P.  C.  272 ;  44  L.  J.  P.  C. 
52;  32  L.  T.  274.  [See  sub- 
sees.  10  and  3,  sec.  91.]  L'Union 
Jacques  de  Montreal  v.  Belisle, 
8  July  1874,  L.  R.  6  P.  C.  31 ; 
31  L.  T.  Ill;  22  W.  R.  933. 
[See  sub-sec.  21,  sec.  91.] 

Burton,  J. A.,  referring  to  the 
B.  N.  A.  Act,  said :  "  It  is  clear 
that  all  the  Imperial  Act  intended 
to  effect  was  to  place  the  right  of 
dealing  with  colonial  copyright 
within  the  Dominion  under  the 
exclusive  control  of  the  Parliament 
of  Canada,  as  distinguished  from 
the  provincial  legislatures,  in  the 
same  way  as  it  has  transferred  the 
power  to  deal  with  banking,  bank- 
ruptcy, and  insolvency,  and  other 
specific  subjects  from  the  local 
legislatures,  and  placed  them  under 


the  exclusive  jurisdiction  and  con- 
trol of  the  Dominion.  I  entirely 
agree  with  the  learned  V.C.  in  the 
opinion  which  he  has  expressed, 
that  under  that  Act  no  greater 
powers  were  conferred  upon  the 
Parliament  of  the  Dominion  to 
deal  with  this  subject  than  had 
been  previously  enjoyed  by  the 
local  legislatures.  By  the  29th  sec. 
of  the  Imperial  Act,  5  &  6  Vict, 
c.  45.,  that  Act  is  extended  to 
every  part  of  the  British  domi- 
nions, and  it  was  unsuccessfully 
contended  in  Routledge  v.  Low, 
L.  R.  3  H.  L.  100,  that  Canada, 
having  a  legislature  of  her  own, 
and  not  being  directly  governed 
by  legislation  from  England,  was 
not  included  in  these  general 
words.  The  15th  section  of  that 
Act  prohibits  Her  Majesty's  colo- 
nial subjects  from  printing  or  pub- 
lishing in  the  colonies  without  the 
consent  of  the  author  (whatever 
may  be  their  colonial  laws)  any 
work  in  which  there  is  copyright 
in  the  United  Kingdom.  The 
same  Act  prohibits  the  importing 
into  any  part  of  the  British  pos- 
sessions any  foreign  reprint  of  any 
book  first  written  or  published  in 
the  United  Kingdom  entitled  to 
copyright  there.  This  Act  was 
subsequently  amended  by  the  10 
&  1 1  Vict.  c.  95.,  and  it  was  there 
provided  that  in  case  the  legis- 
lature of  any  British  possession 
should  be  disposed  to  make  due 
provision  for  securing  or  protect- 
ing the  rights  of  British  authors  in 
such  possession,  and  should  pass 
an  Act  for  that  purpose,  and  trans- 
mit the  same  to  the  Secretary  of 
State,  and  in  case  Her  Majesty 
should  be  of  opinion  that  such  Act 
was  sufficient  for  the  purpose  of 
securing  to  British  authors  reason- 
able protection  within  such  pos- 
session, it  should  be  lawful  for  Her 
Majesty  to  express  her  royal  ap- 
proval of  such  Act,  and  therefore, 
by  Order  in  Council,  to  suspend, 
so  long  as  the  provisions  of  such 
Act  should  continue  in  force  in 
such  colonies,  the  provisions  of  the 
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5  &  6  Vict.  c.  45.,  against  the  import- 
ing, selling,  or  exposing  for  sale 
foreign  reprints  of  British  copy- 
right icorks.  .The  Dominion  Par- 
liament Act,  31  Vict.  c.  56.,  was 
accordingly  passed  with  the  object 
of  giving  such  reasonable  protec- 
tion to  authors,  and  upon  its  being 
approved  of  and  assented  to  by 
Her  Majesty,  she  did,  by  Order  in 
Council,  7  July  1868,  suspend 
those  provisions  of  the  5  &  6 
Vict.  c.  45.  which  related  to  the 
importing  and  selling  of  foreign 
reprints.  At  this  time,  then,  and 
up  to  the  coming  into  operation  of 
the  recent  Act,  39  Vict.,  1875,  the 
5  &  6  Vict.  c.  45.,  as  modified  by 
the  Order  in  Council,  was  in  full 
force  within  the  Dominion ;  in 
other  words,  no  one  was  at  liberty, 
without  the  consent  of  the  owner 
of  the  copyright,  to  print  or  re- 
print the  subject  of  that  copyright 
in  any  part  of  the  Dominion.  It 
was  conceded  that  if  the  colonial 
Act  just  referred  to  [38  Vict.  c. 
88.,  1875 ;  see  sch.  to  38  &  39  Vict. 
(Imp.)  c.  53.]  had  been  reserved  for 
and  had  received  the  Eoyal  Assent 
in  the  usual  way,  it  could  not  have 
the  effect  of  repealing  the  5  &  6 
Vict.  c.  45. ;  but  it  was  contended 
that,  inasmuch  as  it  had  been  con- 
firmed by  an  Act  of  the  Imperial 
'  Parliament  [38  &  39  Vict.  c.  53.], 
it  must  be  regarded  as  having  the 
force  of  an  Imperial  statute,  and 
that  being,  as  it  was  contended,  in- 
consistent with  the  former  Act,  it 
must  be  held  to  have  impliedly 
repealed  it.  But  on  referring  to 
the  Imperial  Act  we  find  the 
reason,  and  the  only  reason,  al- 
leged for  its  passage  to  be  the  as- 
sumed repugnancy  of  the  reserved 
Bill  [38  Vict.  c.  88.]  to  the  Order 
in  Council  of  7  July  1868.  Those 
orders  and  modifications  which 
they  effected  in  the  provisions  of 
5  &  6  Vict.  c.  45.  are  referred  to 
in  the  preamble,  and  after  reciting 
that  a  Bill  respecting  copyrights 
had  then  been  recently  passed  by 
the  Parliament  of  Canada  whereby 
provision  was    made    (subject    to 


such  conditions  as  in  the  said  Bill  Smiles  v.  Bel- 
mentioned)  for  securing  in  Canada  foed. 
the  rights  of  authors  in  respect  of 
copyright  and  for  prohibiting  the 
importation  into  Canada  of  any 
work  for  which  copyright  under 
the  said  reserved  Bill  had  been 
secured,  it  is  declared  to  be  ex- 
pedient to  remove  the  doubts 
which  had  arisen  as  to  whether  a 
mere  assent  would  make  the  Bill 
operative  as  against  the  Orders  in 
Council,  which  had  the  force  of 
statutory  enactments,  and  it  was 
therefore  desirable  to  confirm  the 
Bill  by  Imperial  legislation.  It  is 
scarcely  reasonable  to  suppose  that 
if  the  Imperial  Parliament  had 
thought  fit  to  accept  the  Canadian 
enactment  as  a  substitute  for  the 
5  &  6  Vict.  c.  45.,  they  would  not 
have  repealed  it  so  far  as  it  affected 
Canada  in  express  terms,  or  that 
when  stating  a  reason  for  Imperial 
legislation  they  would  have  con- 
fined themselves  to  a  reference  to 
the  Order  in  Council  which  dealt 
only  with  a  portion  of  the  prohibi- 
tions referred  to  in  the  statute.  I  am 
of  opinion,  therefore,  that  they  have 
stated  the  only  reason  which  ren- 
dered it  expedient  to  seek  a  con- 
firmation of  the  Canadian  Act, 
and  that  it  was  intended  to  pre- 
serve intact  so  much  of  the  Im- 
perial Act  as  prohibits  the  printing 
of  a  British  copyright  work  in 
Canada,  but  giving  to  the  author 
a  further  right  on  certain  conditions 
of  securing  a  Canadian  copyright, 
and  thus  preventing  the  importa- 
tion into  Canada  of  foreign  re- 
prints." His  Lordship  then  re- 
ferred to  the  remarks  of  Lord 
Carnarvon  when  introducing  the 
measure  as  a  thing  to  which  little 
weight  could  be  given,  it  not  being 
judicial :  "  and  for  the  above  rea- 
sons the  decree  of  the  learned 
Vice  Chancellor  was  correct,  and 
the  application  should  be  dismissed 
with  costs."  Moss,  J.A.,  in  a  long 
judgment,  said :  "  It  must  be  taken 
to  be  beyond  all  doubt  that  our 
legislature  had  no  authority  to  pass 
any  laws  opposed  to  statutes  which 
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the  Imperial  Parliament  had  made 
applicable  to  the  whole  empire. 
Now  it  has  been  settled  by  the 
highest  authority  that  a  copyright, 
when  secured  in  England,  ex- 
tended to  every  part  of  Her  Ma- 
jesty's dominions,  including  Ca- 
nada; Routledge  v.  Low.  [See 
above.']  Except  so  far  as  his 
rights  were  affected  by  the  10  &  11 
Vict.  c.  95.,  and  the  Order  in 
Council  made  under  its  provisions, 
he  was  absolutely  entitled  to  the 
protection  of  the  Imperial  Copy- 
right Act.  By  that  Act  he  had 
the  sole  and  exclusive  right  of 
printing  and  otherwise  multiplying 
copies  of  his  work  in  Canada. 
The  10  &  11  Vict.  c.  95.  did  not 
touch  the  question  of  Canadian 
reprints.  It  only  permitted  the 
import  of  foreign  reprints  upon 
payment  of  a  duty  for  the  benefit  of 


the  author;  Independently,  then,  of 
the  legislation  of  1875,  it  is  clear 
that  the  respondent  was  entitled  to 
copyright  in  this  country  with  the 
single  limitation  that  foreign  re- 
prints might  be  imported.  It  is 
equally  clear  that  colonial  legis- 
lation alone  could  not  have  affected 
his  rights."  Burton,  J.A.,  also  said 
he  dissented  from,  and  he  did  not 
think  Chief  Justice  Draper,  in 
Reg.  v.  Taylor,  36  U.  C.  Q.  B. 
p.  220  [see  ante,  p.  56],  delibe- 
rately entertained  the  opinion  in 
that  case  attributed  to  him.  [See 
Note,  sec.  93,  of  Reg.  v.  College  of 
Physicians  of  Ontario,  Dec.  23, 
1879,  44  U.  C.  Q.  B.  564.] 

One  of  the  latest  cases  on  copy- 
right in  Canada  is  Sailand  v. 
Gemmill,  Dec.  20,  1887,  14  S.  C. 
R.  321,  on  the  Dominion  Act  of 
38  Vict.  c.  88.  s.  9. 


(24.)  Indians,  and  lands  reserved  for  the  Indians.1 


St.  Cathe- 
rine's Milling 
and  Lumber 
Co.  v.  The 

Queen. 


1  See  sec.  109. 

In  St.  Catherine's  Milling 
and  Lumber  Company  v.  The 
Queen,  10O.R.  196;  13  O.  A.R. 
148;  13  S.  C.  R.  577;  in  P.  C. 
Dec.  12,  1888,  14  App.  Cas.  46; 
58  L.  J.  P.  C.  54 ;  60  L.  T.  197, 
the  Dominion  claimed  that  the  Act 
of  1867  transferred  to  the  Do- 
minion all  interest  in  Indian  lands 
which  previously  belonged  to  the 
province.  Lord  Watson  delivered 
the  judgment,  there  being  also 
present,  Earl  of  Selborne,  Lord 
Hobhouse,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  and  Sir 
R.  Couch.  Lord  Watson  said : 
"  It  appears  that,  on  3  Oct.  1873, 
a  formal  treaty  or  contract  was 
concluded  between  Commissioners 
appointed  by  the  Government  of 
the  Dominion,  on  behalf  of  Her 
Majesty  the  Queen,  of  the  one 
part,  and  a  number  of  chiefs  and 
headmen  duly  chosen  to  represent 
the  Satleaux  tribe  of  Ojibbeway 
Indians,  of  the  other  part,  by  which 
the   latter,   for    certain   considera- 


tions, released  and  surrendered  to 
the  Government  of  the  Dominion, 
for  Her  Majesty  and  her  successors, 
the  whole  right  and  title  of  the 
Indian  inhabitants  whom  they  re- 
presented to  a  tract  of  country 
upwards  of  50,000  square  miles  in 
extent.  By  an  article  of  the  treaty 
it  was  stipulated  that,  subject  to 
such  regulations  as  may  be  made 
by  the  Dominion  Government,  the 
Indians  are  to  have  the  right  to 
pursue  their  avocations  of  hunting 
and  fishing  throughout  the  sur- 
rendered territory,  with  the  excep- 
tion of  those  portions  of  it  which 
may  from  time  to  time  be  required 
or  taken  up  for  settlement,  min- 
ing, lumbering,  or  other  pur- 
poses. Of  the  territory  thus 
ceded  to  the  Crown  an  area  of  not 
less  than  32,000  square  miles  is 
situated  within  the  boundaries  of 
the  province  of  Ontario ;  and,  with 
respect  to  that  area,  a  controversy 
has  arisen  between  the  Dominion 
and  Ontario,  each  of  them  main- 
taining that  the  legal  effect  of  ex- 
tinguishing the    Indian  title  has 


B.N.A.  ACT,  s.  91  (24).— QUEBEC  JUDICIAL  HISTORY.    95 


been  to  transmit  to  itself  the  entire 
beneficial  interest  of  the  lands  as 
now  vested  in  the  Crown,  freed 
from  incumbrance  of  any  kind, 
save  the  qualified  privilege  of 
hunting  and  fishing  mentioned  in 
the  treaty.  Acting  on  the  assump- 
tion that  the  beneficial  interest  in 
these  lands  had  passed  to  the  Do- 
minion Government,  their  Crown 
timber  agent,  on  1st  of  May  1883, 
issued  to  the  appellants,  the  St. 
Catherine's  Milling  and  Lumber 
Co.,  a  permit  to  cut  and  carry 
away  1,000,000  feet  of  lumber 
from  a  specified  portion  of  the  dis- 
puted areas.  The  appellants  having 
availed  themselves  of  that  license, 
a  writ  was  filed  against  them  in 
the  Chancery  Division  of  the  High 
Court  of  Ontario,  at  the  instance 
of  the  Queen  on  the  information  of 
the  Attorney-General  of  the  pro- 
vince, praying  (1)  a  declaration 
that  the  appellants  have  no  right 
in  respect  of  the  timber  cut  by 
them  upon  the  lands  specified  in 
their  permit ;  (2)  an  injunction  re- 
straining them  from  trespassing  on 
the  premises  and  from  cutting  any 
timber  thereon ;  (3)  an  injunction 
against  the  removal  of  timber 
already  cut ;  and  (4)  decree  for 
the  damage  occasioned  by  their 
wrongful  acts.  The  Chancellor  of 
Ontario,  on  10  June  1885,  de- 
cerned with  costs  against  the  ap- 
pellants, in  terms  of  the  first  three 
conclusions,  aud  referred  the 
amount  of  damage  to  the  Master 
in  Ordinary.  The  judgment  of 
the  learned  Chancellor  was  unani- 
mously affirmed  on  the  20th  April 
1886  by  the  Court  of  Appeal  for 
Ontario,  and  an  appeal  taken  from 
their  decision  to  the  Supreme  Court 
of  Canada  was  dismissed  on  20th 
June  1887  by  a  majority  of  four 
of  the  six  judges  constituting  the 
Court." 

"  Although  the  present  case  re- 
lates exclusively  to  the  right  of  the 
Government  of  Canada  to  dispose 
of  the  timber  in  question  to  the 
appellant  company,  yet  its  de- 
cision necessarily  involves  the  de- 


termination of  the  larger  question  St.  Cathe- 
between  that  Government  and  the  EINE'S  Milling) 
province  of  Ontario  with  respect  £o  „  The* 
to  the  legal  consequence  of  the  qd^. 
treaty  of  1873.  In  these  circum- 
stances Her  Majesty,  by  the  same 
order  which  gave  the  appellants 
leave  to  bring  the  judgment  of  the 
court  below  under  the  review  of 
this  Board,  was  pleased  to  direct 
that  the  Government  of  the  Do- 
minion of  Canada  should  be  at 
liberty  to  intervene  in  this  appeal, 
or  to  argue  the  same  upon  a  special 
case  raising  the  legal  question  in 
dispute.  The  Dominion  Govern- 
ment elected  to  take  the  first  of 
these  courses,  and  their  Lordships 
have  had  the  advantage  of  hearing 
from  their  counsel  an  able  and  ex- 
haustive argument  in  support  of 
their  claim  to  that  part  of  the 
ceded  territory  which  lies  between 
the  provincial  boundaries  of  Ontario. 
"  The  capture  of  Quebec  in 
1759,  and  the  capitulation  of  Mon- 
treal in  1760,  were  followed  in 
1763  by  the  cession  to  Great 
Britain  of  Canada  and  all  its  de- 
pendencies, with  the  sovereignty, 
property  and  possession,  and  all 
other  rights  which  had  at  any  pre- 
vious time  been  held  or  acquired 
by  the  Crown  of  France.  A  Royal 
Proclamation  was  issued  on  the  7th 
October  1763,  shortly  after  the 
Treaty  of  Paris,  by  which  His  Ma- 
jesty King  George  (the  3rd)  erected 
four  distinct  and  separate  govern- 
ments, styled  respectively,  Quebec, 
East  Florida,  West  Florida,  and 
Grenada,  specific  boundaries  being 
assigned  to  each  of  them.  Upon 
the  narrative  that  it  was  just  and 
reasonable  that  the  several  nations 
and  tribes  of  Indians  who  lived 
under  British  protection  should 
not  be  molested  or  disturbed  in  the 
'  possesssion  of  such  parts  of  Our 
dominions  and  territories  as,  not 
having  been  ceded  to  or  purchased 
by  us,  are  reserved  to  them  or  any 
of  them  as  their  hunting  ground^' 
it  is  declared  that  no  Governor  or 
Commander-in-Chief  in  any  of  the 
new    Colonies    of    Quebec,    East 
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Florida,  or  West  Florida,  do  pre- 
sume on  any  pretence  to  grant 
warrants  of  survey  or  pass  any 
patents  for  lands  beyond  the 
bounds  of  their  respective  govern- 
ments, or '  until  Our  further  pleasure 
be  known'  upon  any  lands  what- 
ever which,  not  having  been  ceded 
or  purchased  as  aforesaid,  are  re- 
served to  the  said  Indians  or  any 
of  them.  It  was  further  declared 
'  to  be  Our  Royal  will,  for  the  pre- 
sent as  aforesaid,  to  reserve  under 
our  sovereignty,  protection  and 
dominion,  for  the  use  of  the  said 
Indians,  all  the  land  and  territories 
not  included  within  the  limits  of 
our  said  three  governments  or 
within  the  limits  of  the  territory 
granted  to  the  Hudson's  Bay  Com- 
pany.' The  proclamation  also 
enacts  that  no  private  person  shall 
make  any  purchase  from  the  In- 
dians of  lands  reserved  to  them 
within  those  colonies  where  settle- 
ment was  permitted,  and  that  all 
purchases  must  be  on  behalf  of  the 
Crown  in  a  public  assembly  of  the 
Indians,  by  the  Governor  or  Com- 
mander-in-Chief of  the  Colony  in 
which  the  lands  lie. 

"  The  territory  in  dispute  has 
been  in  Indian  occupation  from 
the  date  of  the  proclamation  until 
1873.  During  that  interval  of 
time  Indian  affairs  have  been  ad- 
ministered successively  by  the 
Crown,  by  the  provincial  govern- 
ments, and  since  the  passing  of  the 
B.  N".  A.  Act,  1867,  by  the  Go- 
vernment of  the  Dominion.  The 
policy  of  these  administrations  has 
been  all  along  the  same  in  this  re- 
spect, that  the  Indian  inhabitants 
have  been  precluded  from  entering 
into  any  transaction  with  a  subject 
for  the  sale  or  transfer  of  their  in- 
terest in  the  land,  and  have  only 
been  permitted  to  surrender  their 
rights  to  the  Crown  by  a  formal 
contract  duly  ratified  in  a  meeting 
of  their  chiefs  or  headmen  con- 
vened for  the  purpose.  Whilst 
there  have  been  changes  in  the  ad- 
ministrative authority,  there  has 
been  no  change  since  the  year  1763 


in  the  character  of  the  interest 
which  its  Indian  inhabitants  had 
in  the  lands  surrendered  by  the 
treaty.  Their  possession,  such  as 
it  was,  can  only  be  ascribed  to  the 
general  provisions  made  by  the 
Royal  Proclamation  in  favour  of  all 
Indian  tribes  then  living  under  the 
sovereignty  and  protection  of  the 
British  Crown.  It  was  suggested, 
in  the  course  of  the  argument  for 
the  Dominion,  that  inasmuch  as 
the  proclamation  recites  that  the 
territories  thereby  preserved  for  In- 
dians had  never  been  '  ceded  to  or 
purchased  by '  the  Crown,  the  entire 
property  of  the  land  remained  with 
them.  That  inference  is,  however, 
at  variance  with  the  terms  of  this 
instrument,  which  show  that  the 
tenure  of  the  Indians  was  a  per- 
sonal and  usufructuary  right,  de- 
pendent upon  the  good  will  of  the 
sovereign.  The  lands  reserved  are 
expressly  stated  to  be  'parts  Our 
dominions  and  territories,'  and  it  is 
declared  to  be  the  will  and  pleasure 
of  the  sovereign  that '  for  the  pre- 
sent '  they  shall  be  reserved  for  the 
use  of  the  Indians  as  their  hunting 
grounds  under  his  protection  and 
dominion.  There  was  a  great  deal 
of  learned  discussion  at  the  Bar 
with  respect  to  the  precise  quality 
of  the  Indian  right,  but  their 
Lordships  do  not  consider  it  neces- 
sary to  express  any  opinion  upon 
the  point.  It  appears  to  them  to  be 
sufficient  for  the  purposes  of  this 
case,  that  there  has  been  all  along 
vested  in  the  Crown  a  substantial 
and  paramount  estate  underlying 
the  Indian  title,  which  became  a 
plenum  dominium  whenever  that 
title  was  surrendered  or  otherwise 
extinguished.  By  an  Imperial  sta- 
tute passed  in  1840  (3  &  4  Vict. 
c.  35.) ,  the  provinces  of  Ontario  and 
Quebec,  then  known  as  Upper  and 
Lower  Canada,  were  united  under 
the  name  of  the  province  of 
Canada,  and  it  was,  inter  alia, 
enacted  that  in  consideration  of 
certain  annual  payments  which  Her 
Majesty  had  agreed  to  accept  by 
way  of  Civil  List,  the  produce  of  all 
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territorial  and  other  revenues  at  the 
disposal  of  the  Crown  arising  in 
either  of  the  united  provinces 
should  be  paid  into  the  consoli- 
dated fund  of  the  new  province. 
There  was  no  transfer  of  any  legal 
estate  in  the  Crown  lands,  which 
continued  to  be  vested  in  the  sove- 
reign ;  but  all  moneys  realized  by 
sales  or  in  any  other  manner  be- 
came the  property  of  the  province. 
In  other  words,  all  beneficial  in- 
terest in  such  lands  within  the  pro- 
vincial boundaries  belonging  to  the 
Queen,  and  either  producing  or 
capable  of  producing  revenue, 
passed  to  the  province,  the  title 
still  remaining  in  the  Crown.  That 
continued  to  be  the  right  of  the 
province  until  the  passing  of  the 
B.  N".  A.  Act,  1867.  Had  the  in- 
habitants of  the  area  in  question 
released  their  interest  in  it  to  the 
Crown  at  any  time  between  1840 
and  the  date  of  that  Act,  it  does 
not  seem  to  admit  of  doubt,  and  it 
was  not  disputed  by  the  learned 
counsel  for  the  Dominion,  that  all 
revenues  derived  from  its  being 
taken  up  for  settlement,  mining, 
lumbering,  and  other  purposes, 
would  have  been  the  property  of 
the  province  of  Canada.  The  case 
maintained  for  the  appellants  is 
that  the  Act  of  1867  transferred  to 
the  Dominion  all  interest  in  Indian 
lands  which  previously  belonged  to 
the  province.  The  Act  of  1867, 
which  created  the  Federal  Govern- 
ment, repealed  the  3  &  4  Vict. 
c.  35.,  and  restored  the  Upper  and 
Lower  Canadas  to  the  condition  of 
separate  provinces  under  the  titles 
of  Ontario  and  Quebec,  due  pro- 
vision being  made  (sec.  142)  for 
the  division  between  them  of  the 
property  and  assets  of  the  united 
province,  with  the  exception  of 
certain  items  specified  in  the  fourth 
schedule  which  are  still  held  by 
them  jointly. 

"  The  Act  also  contains  careful 
provisions  for  the  distribution  of 
legislative  powers  and  of  revenues 
and  assets  between  the  respective 
provinces  included  in  the  Union, 

S  2340. 


on   the   one   hand,  and    the 
minion,  on  the   other.     The  con 


Do-  St.  Cathe- 
rine's Milling 
and  Lumbeb 


flicting  claims  to  the  ceded  terri-  q0  v  The 
tory  maintained  by  the  Dominion  Queen. 
and  the  province  of  Ontario  are 
wholly  dependent  on  these  statu- 
tory provisions.  In  construing 
these  enactments,  it  must  always 
be  kept  in  view  that,  wherever 
public  land  with  its  incidents  is 
described  as  '  the  property  of ' 
or  as  '  belonging  to '  the  Do- 
minion or  a  province,  these  ex- 
pressions merely  import  that  the 
right  to  its  beneficial  use,  or  to  its 
proceeds,  has  been  appropriated  to 
the  Dominion  or  the  province  as 
the  case  may  be,  and  is  subject  to 
the  control  of  its  legislature,  the 
land  itself  being  vested  in  the 
Crown.  Sec.  108  enacts  that  the 
public  works  and  undertakings 
enumerated  in  Schedule  3  shall  be 
the  property  of  Canada  as  specified 
in  the  schedule ;  these  consist  of 
public  undertakings  which  might 
be  fairly  considered  to  exist  for  the 
benefit  of  all  the  provinces  federally 
united,  of  lands  and  buildings 
necessary  for  carrying  on  the  Cus- 
toms or  postal  service  of  the  Do- 
minion or  required  for  the  purpose 
of  national  defence,  and  of  'lands 
set  apart  for  general  public  pur- 
poses.' It  is  obvious  that  the  enu- 
meration cannot  be  reasonably  held 
to  include  Crown  lands  which  are 
reserved  for  Indian  use.  The  only 
other  clause  in  the  Act  by  which  a 
share  of  what  previously  constituted 
provincial  revenues  and  assets  is 
directly  assigned  to  the  Dominion 
is  sec.  102.  It  enacts  that  all 
'  duties  and  revenues '  over  which 
the  respective  legislatures  of  the 
United  Province  had  and  have 
power  of  appropriation,  '  except 
such  portions  thereof  as  are  by  this 
Act  reserved  to  the  respective  legis- 
latures of  the  provinces,  or  are 
raised  by  them  in  accordance  with 
the  special  powers  conferred  upon 
them  by  this  Act,'  shall  form  one 
consolidated  fund  to  be  appropri- 
ated for  the  public  service  of 
Canada.      The    extent    to    which 
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duties  and  revenues  arising  within 
the  limits  of  Ontario,  and  over 
which  the  legislature  of  the  old 
province  of  Canada  possessed  the 
power  of  appropriation  before  the 
passing  of  the  Act,  have  been 
transferred  to  the  Dominion  by 
this  clause,  can  only  be  ascertained 
by  reference  to  the  two  exceptions 
which  it  makes  in  favour  of  the 
new  provincial  legislatures.  The 
second  of  these  exceptions  has 
really  no  bearing  on  the  present 
case,  because  it  comprises  nothing 
beyond  the  revenues  which  pro- 
vincial legislatures  are  empowered 
to  raise  by  means  of  direct  taxation 
for  provincial  purposes  in  terms  of 
sec.  92,  sub-sec.  2.  The  first  of 
them,  which  appears  to  compre- 
hend the  whole  sources  of  revenue 
reserved  to  the  provinces  by  sec. 
109,  is  of  material  consequence. 
Sec.  109  provides  that '  all  lands, 
mines,  minerals,  and  royalties  be- 
longing to  the  several  provinces  of 
Canada,  Nova  Scotia,  and  New 
Brunswick,  at  the  Union,  and 
all  sums  then  due  or  payable  for 
such  lands,  mines,  minerals,  or 
royalties,  shall  belong  to  the  several 
provinces  of  Ontario,  Quebec, 
Nova  Scotia,  and  New  Brunswick, 
in  which  the  same  are  situate  or 
arise,  subject  to  any  trusts  existing 
in  respect  thereof,  and  to  any  in- 
terests other  than  that  of  the  pro- 
vince in  the  same.'  In  connection 
with  this  clause,  it  may  be  observed 
that  by  sec.  117  it  is  declared 
that  the  province  shall  retain  their 
respective  public  property  not 
otherwise  disposed  of  in  the  Act, 
subject  to  the  right  of  Canada  to 
assume  any  lands  or  public  pro- 
perty required  for  fortifications  or 
for  the  defence  of  the  country.  A 
different  form  of  expression  is  used 
to  define  the  subject-matter  of  the 
first  exception,  and  the  property 
which  is  directly  appropriated  to 
the  province ;  but  it  hardly  admits 
of  doubt  that  the  interests  in  land, 
mines,  minerals,  and  royalties, 
which  by  sec.  109  are  declared  to 
belong  to  the  provinces,  include,  if 


they  are   not  identical  with,  the 
'  duties  and  revenues '  first  except- 
ed in  sec.    102.     The  enactments 
of  sec.  109   are  in  the  opinion  of 
their  Lordships  sufficient  to  give  to 
each  province,  subject  to  the  ad- 
ministration and  control  of  its  own 
legislature,  the  entire  beneficial  in- 
terests of  the  Crown  in  all  lands 
within  its  boundaries,  which  at  the 
time  of  the  Union  were  vested  in 
the  Crown,  with  the  exception  of 
such  lands  as  the   Dominion  ac- 
quired right  to  under  sec.  108  or 
might    assume    for    the    purpose 
specified  in   sec.    117.      Its  legal 
effect  is  to  exclude  from  the  '  duties 
and  revenues '  appropriated  to  the 
Dominion  all  the  ordinary  territo- 
rial revenues  of  the  Crown  arising 
within  the  provinces.     That  con- 
struction of  the  statute  was  accept- 
ed by  this  Court  in  deciding  Att.- 
Gen.  of  Ontario  v.  Mercer,  reversing 
5  S.C.B.  538,  July  18, 1883,  8  App. 
Cas.  767  [see post,  s.  109],  where  the 
controversy  related  to  land  granted 
in  "fee-simple  to  a  subject  before 
1867,  which  became  escheated  to 
the  Crown  in  the  year  1871.    Earl 
Selborne,  L.C.,  in  delivering  judg- 
ment  in   that   case,  said :  '  It  was 
not  disputed,  in  the  argument  for 
the  Dominion  at  the  Bar,  that  all 
territorial  revenues  arising  within 
each    province    from  '  lands '    (in 
which  term  must  be  comprehended 
all  estates  in  land),  which  at  the 
time  of  the  Union  belonged  to  the 
Crown,  were  reserved  to  the  re- 
spective provinces  by  sec.  109 ;  and 
it  was  admitted  that  no  distinction 
could,  in    that    respect,  be    made 
between  lands  then  ungranted  and 
lands  which  had  previously  reverted 
to    the    Crown   by  escheat.    But 
it  was  insisted  that    a   line  was 
drawn  at  the  date  of  the  Union, 
and  that  the  words  were  not  suffi- 
cient to  reserve  any  lands  after- 
wards escheated  which  at  the  time 
of    the    Union   were    in    private 
hands  and  did  not  then  belong  to 
the  Crown.'     Their  Lordships  in- 
dicated an   opinion  to  the   effect 
that  the  escheat  would  not,  in  the 
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special  circumstances  of  that  case, 
have  passed  to  the  province  as 
'  lands,'  but  they  held  that  it  fell 
within  the  class  of  rights  reserved 
to  the  provinces  as  'royalties' 
by  sec.  109.  Had  its  Indian 
inhabitants  been  the  owners  in  fee- 
simple  of  the  territory  which  they 
surrendered  by  the  treaty  of  1873, 
Att.-Gen.  v.  Mercer  [seepost,  s.  109] 
might  have  been  an  authority  for 
holding  that  the  province  of  On- 
tario could  derive  no  benefit  from 
the  cession,  in  respect  that  the  land 
was  not  vested  in  the  Crown  at  the 
time  of  the  Union.  But  that  was 
not  the  character  of  the  Indian 
interest.  The  Crown  has  all  along 
had  a  present  proprietary  estate  in 
the  land,  upon  which  the  Indian 
title  was  a  mere  burden.  The 
ceded  territory  was  at  the  time  of 
the  Union,land  vested  in  the  Crown, 
subject  to  '  an  interest  other  than 
that  of  the  province  in  the  same ' 
within  the  meaning  of  sec.  109 ; 
and  must  now  belong  to  Ontario 
in  terms  of  that  clause,  unless  its 
rights  have  been  taken  away  by 
some  provision  of  the  Act  of  1867 
other  than  those  already  noticed. 

"  In  the  course  of  the  argument 
the  claim  of  the  Dominion  to  the 
ceded  territory  was  rested  upon 
the  provisions  of  sec.  91,  sub- 
sec.  24,  which  in  express  terms 
confers  upon  the  Parliament  of 
Canada  power  to  make  laws  for 
'  Indians  and  lands  reserved  for 
Indians.'  It  was  urged  that  the 
exclusive  power  of  legislation  and 
administration  carried  with  it,  by 
necessary  implication,  any  patri- 
monial interest  which  the  Crown 
might  have  had  in  the  reserved 
lands.  In  reply  to  that  reasoning, 
counsel  for  Ontario  referred  us  to 
a  series  of  provincial  statutes  prior 
in  date  to  the  Act  of  1867,  for  the 
purpose  of  showing  that  the  ex- 
pression '  Indian  Reserves '  was 
used  in  legislative  language  to 
designate  certain  lands  in  which 
the  Indians  had,  after  the  Royal 
Proclamation  of  1763,  acquired  a 
special  interest,  by  treaty  or  other- 


wise, and    did   not  apply  to  land  St.  Cathe- 
occupied    by    them    in   virtue    of  BINE£  Milling 
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the  proclamation,  lne  argument  q  rjv 
might  have  deserved  consideration  qDEEk. 
if  the  expression  had  been  adopted 
by  the  British  Parliament  in  1867, 
but  it  does  not  occur  in  sec.  91, 
sub-sec.  24,  and  the  words  actually 
used  are,  according  to  their  natural 
meaning,  sufficient  to  include  all 
lands  reserved,  upon  any  terms  or 
conditions,  for  Indian  occupation. 
It  appears  to  be  the  plain  policy  of 
the  Act  that,  in  order  to  insure 
uniformity  of  administration,  all 
such  laws,  and  Indian  affairs  gene- 
rally, shall  be  under  the  legislative 
control  of  one  central  authority. 
Their  Lordships  are,  however, 
unable  to  assent  to  the  argument 
for  the  Dominion  founded  on  sec. 
91,  sub-sec.  24.  There  can  be  no 
a  priori  probability  that  the  British 
Legislature,  in  a  branch  of  the  sta- 
tute which  professes  to  deal  only 
with  the  distribution  of  legislative 
power,  intended  to  deprive  the 
provinces  of  rights  which  are  ex- 
pressly given  to  them  in  that 
branch  of  it  [sec.  109]  which  relates 
to  the  distribution  of  revenues  and 
assets. 

"  The  fact  that  the  power  of  legis- 
lating for  Indians,  and  for  lands 
which  are  reserved  for  their  use, 
has  been  entrusted  to  the  Parlia- 
ment of  the  Dominion,  is  not  in  the 
least  degree  inconsistent  with  the 
right  of  the  provinces  to  a  bene- 
ficial interest  in  these  lands,  avail- 
able to  them  as  a  source  of  revenue 
whenever  the  estate  of  the  Crown 
is  disencumbered  of  the  Indian 
title. 

"  By  the  treaty  of  1873  the  Indian 
inhabitants  ceded  and  released  the 
territory  in  dispute,  in  order  that 
it  might  be  opened  up  for  settle- 
ment, immigration,  and  such  other 
purposes  as  to  Her  Majesty  might 
seem  fit,  '  to  the  Government  of 
the  Dominion  of  Canada,'  for  the 
Queen  and  her  successors  for  ever. 
It  was  argued  that  a  cession  in  these 
terms  was  in  effect  a  conveyance 
to  the  Dominion   Government  of 
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St.  Cathe-  the  whole  rights  of  the  Indians 
bine's  Milling  witn  consent  of  the  Crown.  That 
is  not  the  natural  import  of  the 
language  of  the  treaty,  which  pur- 
ports to  be  from  beginning  to  end 
a  transaction  between  the  Indians 
and  the  Crown  ;  and  the  surrender 
is  in  substance  made  to  the 
Crown.  Even  if  its  language  had 
been  more  favourable  to  the  argu- 
ment of  the  Dominion  upon  this 
point,  it  is  abundantly  clear  that 
the  commissioners  who  represented 
Her  Majesty,  whilst  they  had  full 
authority  to  accept  a  surrender  to 
the  Crown,  had  neither  authority 
nor  power  to  take  away  from  On- 
tario the  interest  which  had  been 
assigned  to  that  province  by  the 
Imperial  statute  of  1867.  These 
considerations  appear  to  their  Lord- 
ships to  be  sufficient  for  th3  dis- 
posal of  this  appeal.  The  treaty 
leaves  the  Indians  no  right  what- 
ever to  the  timber  growing  upon 
the  lands  which  they  gave  up, 
which  is  now  fully  vested  in  the 
Crown,  all  revenues  derivable  from 
the  sale  of  such  portions  of  it  as 
are  situated  within  the  boundaries 
of  Ontario  being  the  property  of 
that  province.  The  fact,  that  it 
still  possesses  exclusive  power  to 
regulate  the  Indian  privilege  of 
hunting  and  fishing,  cannot  confer 
upon  the  Dominion  power  to  dis- 
pose, by  issuing  permits  or  other- 
wise, of  that  beneficial  interest  in 
the  timber  which  has  now  passed 
to  Ontario.  Seeing  that  the  bene- 
fit of  the  surrender  accrues  to  her, 
Ontario,  must  of  course  relieve  the 
Crown  and  the  Dominion,  of  all 
obligations  involving  the  payment 
of  money  which  were  undertaken 


by  Her  Majesty,  and  which  are 
said  to  have  been  in  part  fulfilled 
by  the  Dominion  Government. 
There  may  be  other  questions  be- 
hind, with  respect  to  the  right  to 
determine  to  what  extent  and  at 
what  periods  the  disputed  territory, 
over  which  the  Indians  still  exer- 
cise their  avocation  of  hunting  and 
fishing,  is  to  be  taken  up  for  settle- 
ment or  other  purposes,  but  none 
of  these  questions  are  raised  for 
decision  in  the  present  suit."  Judg- 
ment of  Supreme  Court  affirmed. 

British  Columbia  passed  an  Act 
which  precluded  the  exercise  of  the 
electoral  franchise  in  respect  of 
the  legislative  assembly  by  Chinese 
and  Indians.  The  Deputy  Mi- 
nister of  Justice,  18  Sept.  1872, 
reported  the  Bill  to  be  within  the 
legislative  power  of  the  province, 
1st,  because  sub-sec.  24,  sec.  91, 
had  reference  to  legislation  to  In- 
dians generally,  and  to  lands  re- 
served to  them,  and  2nd,  sec.  92 
gives  to  each  province  the  power 
exclusively  to  make  laws  in  relation 
to,  inter  alia,  the  constitution  of 
the  province,  and  that  this  conferred 
on  the  province  the  right  of  legis- 
lating as  to  its  franchise. 

Ontario  had  also  exercised  this 
right  in  respect  of  Indian  votes,  and 
had  excepted  from  the  right  to 
franchise  Indians  belonging  to 
tribes  and  Indians  in  receipt  of 
Government  aid  or  bounty.  See 
33  Vict.  c.  25.  s.  34 ;  Prov.  Leg., 
1866,  p.  710.  28  U.  C.  C.  P.  384, 
399  ;  4  Ont.  App.  R.  159,  a  case  of 
provincial  taxation,  that  sub-sec.  24 
applied  only  to  Indian  lands  not 
surrendered  and  still  reserved  for 
their  use. 


(25).  Naturalization  and  aliens. 


1  See  the  Imperial  Naturalization 
Act  of  1870,33  &  34  Vict.  c.  14.  s. 
16,  which  gives  power  to  Colonies  to 
legislate  with  respect  to  naturali- 
zation of  persons  who  are  to  have 
that  privilege  within  the  limits  of 
such  possessions.  The  35  &  36  Vict. 


c.  39.,  which  amended  the  previous 
Act  only  as  to  renunciation  by  the 
citizens  of  the  United  States  and 
by  British  subjects  of  their  respec- 
tive original  nationality,  in  accor- 
dance with  the  Convention  with  the 
United  States,  23  February  1871. 
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Legislation  with  regard  to  aliens 
is  entrusted  to  the  Dominion  Par- 
liament. The  Manitoba  Assembly 
passed  an  Act  dealing  with  the 
holding  of  land  ;  and  declared  that 
the  existing  disqualifications  against 
aliens  debarred  them  from  serving 
as  j  urors.  The  Minister  of  Justice, 
21  February  1874,  following  the 
ruling  of  the  Chief  Justice  under 
the  English  laws  in  force  in  Mani- 
toba, recommended  the  Act  be 
sanctioned.     Prov.  Leg.,  1887. 

If  the  provinces  attempt  to  effect 
the  naturalization  of  a  person  who 
is  a  citizen  of  a  foreign  state,  this 
would  be  objected  to,  as  this  is  one 
of  the  subjects  left  exclusively  to 
the  Dominion  Parliament,  and  Acts 
have  been  passed  accordingly.  See 
31  Vict.  c.  66.  (D.),  34  Vict.  c.  22. 
(D.),  and  Acts  of  Imperial  Parlia- 
ment (given  above).  Prov.  Leg., 
1887. 

In  the  licence  cases  in  the 
United  States,  Thurlow  v.  Massa- 
chusetts; Fletcher  v.  State  of  Rhode 
Island ;  and  Peirce  v.  State  of  New 
Hampshire,  Jan.  1847,  46  S.  C. 
IT.  S.  (5  How.)  585,  Taney,  C.J., 
said  (p.  585)  :  "  In  the  case  of 
Chirac  ^.Chirac,  1817,  15S.C.U.S. 
(2  Wheat.)  259,  which  arose  under 
the  grant  of  power  to  establish  a 
uniform  rule  of  naturalization, 
where  the  Court  speaks  of  the 
power  of  Congress  as  exclusive, 
they  are  merely  sanctioning  the 
argument  of  counsel  stated  in  the 
preceding  sentence,  which  placed 
the  invalidity  of  the  naturalization 
under  the  law  of  Maryland,  not 
solely  upon  the  grant  of  power  in 
the  Constitution,  but  insisted  that 
the  Maryland  law  was  '  virtually 
repealed  by  the  Constitution  of  the 


United  States,  and  the  Act  of  Aliens. 
Naturalization  enacted  by  Con- 
gress.' Undoubtedly  it  was  so 
repealed,  and  the  opposing  counsel 
in  the  case  did  not  dispute  it.  For 
the  law  of  the  United  States  covers 
every  part  of  the  Union,  and  there 
could  not,  therefore,  by  possibility 
be  a  State  law  which  did  not  come  in 
conflict  with  it.  And,  indeed,  in 
this  case,  it  might  well  have  been 
doubted  whether  the  grant  in  the 
Constitution  itself  did  not  abrogate 
the  power  of  the  States,  inasmuch 
as  the  Constitution  also  provided, 
that  the  citizens  of  each  State  should 
be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several 
States;  and  it  would  seem  to  be 
hardly  consistent  with  this  provision 
to  allow  any  one  State,  after  the 
adoption  of  the  Constitution,  to 
exercise  a  power,  which,  if  it 
operated  at  all,  must  operate  be- 
yond the  territory  of  the  State,  and 
compel  other  States  to  acknowledge 
as  citizens  those  whom  it  might 
not  be  willing  to  receive.  .  I  am 
not  aware  of  any  instance  in  which 
the  Court  have  spoken  of  the  grant 
of  power  to  the  general  Government 
as  excluding  all  State  power  over 
the  subject,  unless  they  were  de- 
ciding a  case  where  the  power  had 
been  exercised  by  Congress  and  a 
State  law  came  in  conflict  with  it. 
In  cases  of  this  kind  the  power  of 
Congress  undoubtedly  excludes  and 
displaces  that  of  the  State,  because 
whenever  there  is  a  collision  be- 
tween them  the  law  of  Congress  is 
supreme;  and  it  is  in  this  sense 
only,  in  my  judgment,  that  it  has 
been  spoken  of  as  exclusive  in  the 
opinions  of  the  court  to  which  I 
have  referred." 


(26.)  Marriage  and  divorce.1 


1  Notwithstanding  the  general  lan- 
guage of  this  sub-section  of  sec.  91, 
no  one  can  doubt  that  the  "  solem- 
nization of  marriage  "  [see  Notes, 
sec.  92,  sub-sec.  12]  is  still  within 
the  exclusive  authority  of  the  legis- 
lature  of  the  provinces.     See  Sir 


Montague  Smith  in  Citizens'  In-  Divorce. 
surance  Co.  of  Canada  v.  Parsons, 
43  U.  C.  Q.  B.  261 ;  4  O.  A.  R.  96  ; 
4  S.  C.  R.  215;  in  P.  C.  Nov.  26, 
1881,  7  App.  Cas.  96;  51  L.  J. 
P.  C.  11;  45  L.  T.  721;  sec.  92, 
sub-sec.  13. 
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(27.)  The  criminal  law,  except  the  constitution  of 
courts  of  criminal  jurisdiction,  but  including 
the  procedure  in  criminal  matters.1 


Hodre  v.  The 
Queen. 


1  Compare  with  sub-sees.  14, 15, 
sec.  92. 

Commissioners  to  regulate  the 
liquor  traffic  are  a  municipal 
institution.  The  Legislature  of 
Ontario,  by  the  Liquor  License 
Act,  1877,  E.  S.  O.  c.  181., 
authorized  the  appointment  of 
License  Commissioners  to  act  in 
each  municipality  of  the  province, 
and  empowered  them  to  pass  rules 
defining  the  conditions  requisite  for 
obtaining  tavern  or  shop  licenses 
for  the  sale  by  retail  of  spirituous 
liquors  within  the  municipality, 
&c,  with  power  to  impose  penalties, 
and  for  the  second  offence  imprison- 
ment with  hard  labour  for  a  period 
not  exceeding  three  months. 

In  Hodge  v.  The  Queen  [in 
the  C.  of  App.,  Ont.,  30  June 
1882,  7  O.  A.  R.  247],  the  Judicial 
Committee,  Dec.  15,  1883,  9  App. 
Cas.  117;  53L.  J.P.C.  1;  50  L.  T. 
301,  held  that  this  Act  was  intra 
vires  the  provincial  legislature,  being 
within  the  subjects  of  sec.  92,  and 
"  within  these  limits  of  subjects 
and  area  the  local  legislature  is 
supreme,  and  has  the  same  authority 
as  the  Imperial  Parliament,  or  the 
Parliament  of  the  Dominion,  would 
have  had  under  like  circumstances 
to  confide  to  a  municipal  institution 
or  body  of  its  own  creation  au- 
thority to  make  bye-laws  with  the 
object  of  carrying  the  enactment 
into  operation  and  effect  "  [9  App. 
Cas.  p.  132].  And  secondly,  coming 
as  they  do  within  the  powers  of  the 
local  legislature,  then  sub-sec.  15, 
sec.  92,  "which  provides  for  'the 
imposition  of  punishment  by  fine, 
penalty,  or  imprisonment  for  en- 
forcing any  laws  of  the  province 
made  in  relation  to  any  matter 
coming  within  any  of  the  classes  of 
subjects  enumerated  in  this  section  ' 
is  applicable  to  the  case  before  us, 


and  is  not  in  conflict  with  sub- 
sec.  27  of  sec.  91 ;  under  these 
very  general  terms, '  the  imposition 
of  punishment  by  imprisonment  for 
enforcing  any  law,'  it  seems  to  their 
Lordships  that  there  is  imported  an 
authority  to  add  to  the  confinement 
or  restraint  in  prison  that  which  is 
generally  incident  to  it — '  hard 
labour ' ;  in  other  words,  that '  im- 
prisonment' there  means  restraint 
by  confinement  in  a  prison,  with  or 
without  its  usual  accompaniment, 
'  hard  labour.' "  [(See  sec.  92,  sub- 
sec.  9.] 

The  Parliament  of  Canada  has 
full  power  to  pass  an  Act  (the 
Canada  Temperance  Act,  1878)  to 
prevent  the  sale  of  liquor,  except 
in  wholesale  quantities,  wherever 
put  in  force  by  the  municipality, 
and  may  attach  to  the  sale  of  liquor 
fine  or  punishment  of  a  criminal 
nature.  See  Russell  v.  The  Queen, 
in  S.  C.  N.  B.  1881 ;  in  P.  C. 
June  23,  1882 ;  7  App.  Cas.  829 ; 
51  J.  L.  P.  C.  77;  46  L.  T.  889 
[see  sec.  92,  sub-sec.  9],  affirming 
the  City  of  Fredericton  v.  the 
Queen,  1879,  19  S.  C.  N.  B.  (3 
Pugs.  &  B.)  139,  April  13,  1880 ; 
3  S.  C.  R.  505  [see  ante,  p.  60]. 

By  a  provincial  Act  in  force  every 
debtor  imprisoned  under  process 
from  any  court  was  entitled  to 
apply  for  his  discharge,  and  when 
the  county  courts  were  established 
it  was  held  competent  for  the  pro- 
vincial legislature  to  provide  by  an 
Act  that  prisoners  arrested  under 
process  issuing  from  them  should  be 
entitled  to  their  discharge  as  in 
other  cases,  and  such  an  Act  is  not 
ultra  vires.  Johnston  v.  Poyntz, 
April  5, 1881 ;  14  N.  S.  R,  (2  Russ. 
&  Geldert)  193. 

The  Dominion  Act,  32  &  33  Vict. 
c.  31.  s.  78,  inter  alia,  provided 
that  in  case  a  justice  before  whom 
any  conviction  takes  place  neglects 
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or  refuses  to  make  the  return  of  the 
conviction  to  the  next  general  or 
quarter  sessions,  he  should  forfeit 
the  sum  of  $80,  to  be  recovered  in 
any  court  of  record  in  the  pro- 
vince. An  action  was  brought  for 
the  penalty  in  the  "Westmoreland 
county  court,  New  Brunswick.  The 
Provincial  C.  S.  c.  51.  enacts  that 
the  county  courts  shall  not  have 
jurisdiction  over  actions  against  jus- 
tices of  the  peace.  It  was  held  the 
Dominion  Act  overrode  the  pro- 
vincial Act.  Ward  v.  Reed,  Nov. 
1882;  22  S.  C.  N.  B.  (1  Pugs. 
&  T.)  279. 

Allen,  C.  J.,  said :  "  I  think 
there  is  no  doubt  about  the  power 
of  the  Dominion  Parliament  to 
authorize  any  court  in  this  pro- 
vince to  try  such  an  action  as  this. 
It  is  a  matter  connected  with  the 
administration  of  the  criminal  law, 
which  belongs  exclusively  to  the 
Dominion  Parliament,  which  has 
the  right,  in  legislating  upon  a 
matter  within  its  control,  to  give 
authority  to  the  existing  courts  in 
the  provinces  to  try  such  matters. 
This  principle  was  established  in 
Valin  v.  Langlois  [see  ante,  p.  18], 
13  S.  C.  R.  1,  where  the  ques- 
tion arose  as  to  the  right  of  Parlia- 
ment to  impose  on  the  judges  of 
the  superior  courts  of  the  several 
provinces  in  the  Dominion  the 
duty  of  trying  petitions  respecting 
controverted  elections  of  members 
of  the  House  of  Commons.  Rit- 
chie, C.J.,  in  that  case,  13  S.  C.  R. 
p.  20,  says :  '  Whether  this  Act 
(the  Controverted  Elections  Act)  is 
to  be  treated  as  declaring  the  courts 
named  Dominion  Election  Courts, 
or  whether  it  is  to  be  treated  as 
merely  conferring  on  particular 
courts  already  organized  a  new  and 
peculiar  jurisdiction,  is  a  matter  to 
my  mind  of  no  great  importance, 
as  I  think  while  they  clearly  have 
the  power  of  establishing  a  new 
Dominion  court,  they  have  like- 
wise the  power,  when  legislating 
within  their  jurisdiction,  to  require 
the  established  courts  of  the  respec- 
tive provinces  and  the  judges  there- 


of ..  to  enforce  their  legislation.'  Hodge  v.  The 
This  court  has  often  acted  on  that  Qt,EEN- 
principle,  in  prosecutions  under  the 
Canada  Temperance  Act,  which  by 
sec.  103  gives  jurisdiction  over  pro- 
secutions for  violations  of  the  Act  in 
this  province  to  police  magistrates 
and  certain  other  officials." 

In  Reg.  v.  O'Rourke,  Dec.  2,  Beg.  v. 
1882,    1  O.  R.    464,  the  question  °'RonKKE 
was  raised  whether  the  selection  of 
jurors  was  a  matter  of  procedure 
or  of  the  constitution  of  the  court. 

The  Dominion  Parliament  Crimi- 
nal Procedure  Act,  32  &  33  Vict. 
c.  29.,  declares  every  person  quali- 
fied and  summoned  to .  serve  as  a 
juror  in  criminal  cases  according 
to  the  law  in  any  province  is  de- 
clared to  be  qualified  to  serve  in 
such  province.  The  legislature  of 
Ontario,  by  32  Vict.  c.  6.,  42  Vict, 
c.  14.,  and  44  Vict.  c.  6.,  altered  the 
law  as  to  the  selection  of  jurors  as 
previously  provided  for  under  C.  S. 
U.  C.  c.  31.  and  26  Vict.  c.  44. 
It  was  held  the  Dominion  Act  was 
not  a  delegation  of  its  powers. 

Hagarty,  C.J.,  said:  "It  seems 
to  me  very  clear  that  the  Dominion 
Parliament,  by  this  Act  of  1869, 
adopted  and,  as  it  were,  confirmed 
the  existing  provincial  jury  laws, 
and  also  declared  that  future  pro- 
vincial laws  on  that  subject  should 
be  equally  adopted  and  confirmed, 
subject,  however,  to  their  own  right 
of  control  by  any  existing  or  future 
Act.  This  need  not  be  read  as 
technically  a  delegation  of  their 
own  authority,  but  rather,  in  the 
language  of  Wilson,  C.J.,  an  ac- 
ceptance of  the  provincial  law,  and 
a  legislation  by  relation  and  refer- 
ence to  that  law.  But  if  it  were 
directly  a  delegation  of  power,  I  am 
not  prepared  to  hold  it  erroneous. 
The  Dominion  Parliament  is  su- 
preme in  criminal  law  and  pro- 
cedure, and  may,  I  assume,  exercise 
its  powers  in  such  fashion  as  it. 
may  deem  expedient.  The  only 
question  with  me  is,  whether  it  has 
clearly  sanctioned  and  adopted  the 
statute  law  of  Ontario,  under  which 
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In  re  Boucher 


Ex  parte 
Pillow. 


Beg.  v.      -        the  jurors  were  brought  into  court 
O'Rourke.  jn  ^is  case.     I  think  this  has  been 

done,  and  that  the  Ontario  Act 
must  govern  so  long  as  the  Do- 
minion Parliament  has  not  inter- 
posed or  enacted  any  provision  in- 
consistent therewith." 

It  was  held  in  re  Boucher,  15 
Nov.  1879,  that  the  38  Vict.  c.  47., 
giving  power  to  the  police  magis- 
trate to  try  in  a  summary  manner 
felonies  and  misdemeanours,  was 
intra  vires  of  the  Dominion  Par- 
liament. 

In  that  case,  on  an  appeal  from 
Court  of  Appeal,  Ontario,  against 
a  conviction  by  the  police  magis- 
trate for  unlawfully  wounding,  it 
was  held  no  appeal  lay  to  the 
Supreme  Court.  Bitchie,  C.J.  . 
"  As  regards  habeas  corpus  in 
criminal  matters,  the  Court  has  only 
a  concurrent  jurisdiction  with  the 
judges  of  the  superior  courts  of  the 
various  provinces,  and  not  an  ap- 
pellate jurisdiction,  and  there  is  no 
necessity  for  an  appeal  from  the 
judgment  of  any  judge  or  court  or 
any  appellate  court,  because  the 
prisoner  can  come  direct  to  any 
judge  of  the  Supreme  Court  in- 
dividually, and  upon  that  judge 
refusing  the  writ  or  remanding  the 
prisoner,  he  could  take  his  appeal 
from  that  judgment  to  the  full 
court."  Dig.  S.  C.  E.,  1893,  327. 
Reg.  u.Pkittie.  The  question  was  raised  in 
Beg.  v.  Peittie,  March  15,  1878, 
42  U.  C.  Q.  B.  612,  whether 
any  license  under  a  provincial  Act 
could  issue  in  a  place  where  the 
Dominion  Temperance  Act,  1864, 
was  adopted,  and  Wilson,  J.,  was 
of  opinion  the  Ontario  Legislature 
had  not  the  power  to  make  the 
jjrovisions  of  the  licensing  Acts 
have  the  full  force  and  effect  in  a 
municipality  where  the  Temperance, 
Act  is  in  force,  so  as  to  make  an 
offence  against  the  one  (the 
"  keeping "  for  sale  under  the 
Dominion  Act)  an  offence  against 
the  other  Act.  "  That  is  direct 
legislation  upon  criminal  law 
and  procedure  in  criminal  matters 
which  is  not  in  any  way  necessary 


for  the  due  exercise  of  their  own 
proper  power.  Why  is  not  the  party 
to  be  convicted  under  the  statute 
and  for  the  violation  of  the  statute 
he  has  contravened  ?  Why  is  he, 
because  he  has  done  an  act  against 
one  statute,  to  be  prosecuted  for 
breaking  another  he  has  never  in- 
fringed ?  I  think  that  cannot 
be  done."  Conviction  quashed. 
Harrison,  C.J.,  and  Armour,  J., 
concurred. 

In  Ex  parte  Pillow  and  the  City 
of  Montreal,  Superior  O,  5  July 
1883,  27  L.  C.  J.  216,  it  was  held 
that  the  power  of  the  Dominion 
Parliament  to  pass  a  general  law  of 
nuisances  as  incident  to  its  right  to 
legislate  as  to  public  wrongs  was 
not  incompatible  with  a  right  in 
the  provincial  legislatures  to  pass 
the  clause  authorizing  municipal 
institutions  to  pass  bye-laws  with 
the  object  of  abating  insalubrious 
or  dangerous  establishments  in  a 
province.  And  the  Court  quoted 
Tessier,  J.,  in  Poulin  and  the  City 
of  Quebec,  7  Q.  L.  E.  337 :  "  Is  it 
not  part  of  the  municipal  institu- 
tions to  make  disciplinary  and 
police  regulations  to  prevent  dis- 
order on  Sunday  and  at  night,  by 
compelling  tavern  and  saloon  keep- 
ers to  keep  their  drinking  places 
closed  during  that  time  ?  Can  there 
be  any  question  as  to  the  power  of 
our  local  legislature,  or  eveD  our 
municipal  corporation,  to  prevent 
the  sale  and  storage  of  gunpowder 
except  in  certain  places,  and  with 
certain  precautions  for  the  safety 
of  the  public?  And  yet  this  is  a 
matter  of  trade,  like  any  other." 
There  the  petitioner  argued  it  was 
a  matter  of  criminal  law,  and  there- 
fore assigned  exclusively  to  the 
Dominion  Parliament,  but  such 
plea  was  not  upheld. 

In  Beg.  v.  Stone,  Dec.  23, 1892, 
23  O.  E.  46,  it  was  held  the  Act  52 
Vict.  c.  43.  of  the  Dominion  Parlia- 
ment to  provide  against  frauds  in  the 
supply  of  milk  to  cheese  factories, 
&c,  was  intra  vires, although  there 
was  an  Act  of  the  Ontario  Legisla- 
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ture,  51  Vict.  c.  32.,  for  the  same 
purpose. 

Rose,  J.,  said:  The  first  objec- 
tion was  supported  by  an  argument 
on  the  decision  in  Beg.  v.  Wason, 
17  O.  A.  R.  221,  where  a  somewhat 
similar  Act  of  the  Ontario  Legis- 
lature, 51  Vict.  c.  32.,  was  con- 
sidered, and  held  to  be  intra  vires 
the  Ontario  Legislature,  the  opinion 
in  that  case  being  that  the  Act  of 
the  legislature  merely  protected 
private  rights.  That  case  was  con- 
sidered by  this  Court  in  Reg.  v. 
Hart,  20  O.  R.  611,  where  the 
•  result  of  the  decision  in  Reg.  v. 
Wason  was  stated  to  be  that  the 
provincial  Act  was  not  a  criminal 
enactment,  although  its  provisions 
were  enforceable  by  fine  and  im- 
prisonment. As  has  been  pointed 
out  in  Reg.  v.  Wason,  the  Act  of 
the  legislature  differs  in  form  from 
the  Act  of  Parliament,  in  that 
under  the  former  the  offence  con- 
sists in  doing  certain  things  with- 
out notifying  in  writing  the  owner 
or  manager  of  the  cheese  or  butter 
manufactory.  The  Act  in  question 
forbids  all  persons  doing  the  acts 
therein  stated  ;  and  is  in  form  simi- 
lar to  other  Acts  found  upon  the 
pages  of  the  R.  S.  of  Canada  creat- 
ing crimes.  It  was  urged  upon  us 
that  if  the  legislature  had  power 
to  deal  with  the  subject,  it  followed 
thatit  was  not  within  the  jurisdiction 
of  Parliament.  I  think  this  is  not 
so.  In  my  opinion,  Mr.  Edward 
Blake  in  his  argument  in  Reg.  v. 
Wason  correctly  stated  the  law  as 
follows : — '  The  jurisdiction  of  the 
provinces  and  the  Dominion  over- 
lap. The  Dominion  can  declare 
anything  a  crime,  but  this  only  so 
as  not  to  interfere  with  or  exclude 
the  powers  of  the  province  of  deal- 
ing with  the  same  thing  in  its  civil 
aspect  and  of  imposing  sanctions 
for  the  observance  of  the  law ;  so 
that  though  the  result  might  be  an 
inconvenient  exposure  to  a  double 
liability,  that  possibility  is  no  argu- 
ment against  the  right  to  exercise 
the  power  4 '  or  as  put  by  Osier,  J. 
[in  the  same  case,  Reg.  v.  Wason, 


17  O.  A.  R.J,  p.  241  :  'I  sup-  Reg.  v.  Stone. 
pose  it  will  not  be  denied  that 
the  latter,  namely,  the  Parliament, 
may  draw  into  the  domain  of  crim- 
inal law  an  act  which  has  hitherto 
been  punishable  only  under  a  pro- 
vincial statute.'  MacLennan,  J.,  in 
the  same  case,  p.  248,  referring  to 
the  Adulteration  Act,  R.  S.  C. 
c.  107.  s.  15,  used  language  which 
I  think  is  apposite.  '  The  Act  in 
question  seems  to  me  to  be  very 
different  from  the  Dominion  Act. 
The  latter  is  universal  in  its  scope 
and  application,  and  prohibits  the 
forbidden  acts  by  all  persons  whom- 
soever, under  all  circumstances,  and 
in  all  places  through  the  Dominion, 
while  the  provincial  Act  is  confined 
to  dealing  between  these  two  par- 
ticular kinds  of  manufacturers  and 
their  customers.  The  one  has  all 
the  features  of  a  public  criminal 
law  passed  in  the  interest  of  the 
general  public ;  the  other  is  merely 
the  regulation  of  the  mode  of  carry- 
ing on  a  particular  trade  or  busi- 
ness within  the  province,  so  as  to 
secure  fair  and  honest  dealing  be- 
tween the  parties  concerned.'  Had 
there  been  no  provincial  statute,  I 
do  not  think  it  could  have  been 
argued  that  the  Act  in  question 
did  not  create  a  crime,  and  was  not 
within  the  power  of  Parliament. 
Apart  from  any  distinction  between 
the  two  Acts  as  to  the  provisions 
and  enactments,  I  am  of  opinion 
the  passing  of  a  provincial  statute 
within  the  powers  of  the  legislature 
cannot  in  anywise  take  away  from 
Parliament  the  right  to  legislate 
respecting  the  same  matters  and  to 
prohibit  them,  and  to  enforce  the 
prohibition  by  such  punishment  by 
way  of  fine  or  imprisonment  as 
may  be  deemed  best.  .  .  I  think 
the  quotations  I  have  made  so  com- 
•  pletely  cover  the  ground,  and  so 
clearly  and  distinctly  express  the 
conclusions  at  which  I  have  arrived 
from  a  perusal  of  the  arguments 
and  opinions  in  that  case,  that  I 
cannot  hope  to  express  more  clearly 
the  result."  Gait,  C.J.,  and  Mac- 
Mahon,  J.,  concurred. 
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The  Ontario  Acts,  51  Vict.  c.  32., 
providing  against  frauds  in  selling 
milk,  cheese,  and  butter;  and 
52  Vict.  c.  15.,  providing  for  ap- 
peals on  prosecutions  to  enforce 
penalties  and  punish  ofl'ences  under 
provincial  Acts,  were  both  held 
intra  vires. 
Reg.  v.  Wason.  In  Keg.  v.  Wason,  March  4, 
1890,  17  O.  A.  E.  221,  Hagarty, 
C.J.O.,  said:  "If  it  be  an  Act 
merely  to  create  offences  in  the  in- 
terest of  public  morality,  it  may  be 
argued  that  it  is  trenching  on  the 
forbidden  ground  of  '  criminal  law.' 
If  it  be,  as  I  think  it  is,  an  Act  to 
regulate  the  business  carried  on  at 
these  cheese  factories,  with  reason- 
able penalties  to  ensure  obedience 
to  its  regulations,  I  consider  it  to 
be  within  the  powers  given  by  the 
Constitution  to  the  provincial  legis- 
lature. 

Burton,  J. :  "  The  words  used 
both  in  sections  91  and  92  are  ne- 
cessarily very  general,  but  those  in 
91  were  intended  to  apply  to  sub- 
jects of  national  and  general  con- 
cern. We  are  all  aware  that  for 
many  years  after  confederation,  dis- 
cussions were  constantly  arising  as 
to  the  scope  of  the  words,  '  Regu- 
lation of  trade  and  commerce,'  it 
being  frequently  contended  that 
they  were  sufficiently  general  to 
include  even  minute  rules  for  regu- 
lating a  particular  trade  or  business, 
a  contention  not  only  frequently 
urged,  but  found  not  to  be  without 
support  in  judicial  dicta.  [See 
Citizens'  Insurance  Co.  v.  Par- 
sons, 4  S.  C.  E.  294,  341 ;  Eeg.  v. 
Lawrence,  43  U.  C.  Q.  B.  176.] 
But  it  has  long  since  been  authorita- 
tively decided  that,  read  in  connec- 
tion with  other  portions  of  the  Act, 
those  words  must  be  held  to  refer 
to  regulations  relating  to  trade  and 
commerce  in  their  general  and 
quasi-national  sense,  and  not  to  the 
contracts  or  conduct  of  particular 
trades.  So  in  reference  to  the 
words  found  in  sec.  91,  '  criminal 
law,  including  procedure,'  read  in 
connection  with  the  powers  granted 


to  the  provincial  legislatures,  I 
apprehend  these  words  must  be 
held  to  mean  the  general  public 
criminal  law  as  existing  either  by 
statute  or  at  common  law  at  the 
time  of  confederation,  or  such  mat- 
ters as  may  by  the  Parliament  of 
the  Dominion  be  declared  to  be 
criminal,  and  would  not  include 
such  penal  offences  as  might  in 
accordance  with  popular  language 
be  comprised  under  the  phrase 
'  criminal  law,'  but  which  it  is  within 
the  power  of  the  provincial  legis- 
lature to  punish." 

Osier,  J. :  The  criminal  law,  so 
far  as  regards  human  legislation,  in 
its  ultimate  object,  even  when  deal- 
ing with  public  order,  safety,  or 
morals,  is  chiefly  concerned  with 
preventing  and  punishing  the  vio- 
lation of  personal  rights  and  rights 
respecting  property,  and  hence  in  a 
very  wide  sense  with  property  and 
civil  rights.  But  while  in  this 
sense,  and  in  making  provisions 
applicable  to  the  community  at 
large,  whether  we  speak  of  all  the 
conferated  provinces  or  of  one,  the 
right  to  legislate  rests  with  Parlia- 
ment, I  do  not  see  how  the  right 
can  be  denied  to  the  provincial 
assemblies  to  legislate  for  the  better 
protection  of  the  rights  of  property 
by  preventing  fraud  in  relation  to 
contracts  or  dealings  in  a  particular 
business  or  trade,  or  upon  other 
subjects  coming  within  sec.  92,  and 
to  punish  the  infraction  of  the  law 
in  a  suitable  manner,  so  long,  at  all 
events,  as  Parliament  has  not  occu- 
pied the  precise  field ;  for  I  suppose 
it  will  not  be  denied  that  the  latter 
may  draw  into  the  domain  of  crim- 
inal law  an  act  which  has  hitherto 
been  punished  only  under  a  pro- 
vincial statute.  [Hodge  v.  Eeg.,  sub- 
sec.  9,  sec.  92 ;  9  App.  Cas.  p.  131.] 
But  if  a  particular  species  of  fraud 
has  not  been  converted  into  a  crime 
by  Dominion  legislation,  I  think 
that  the  local  legislature  must  be 
at  liberty  to  deal  with  it  for  the 
better  protection  of  the  class  of 
persons  immediately  affected  by  it. 
The  thing  forbidden  is  not  in  such 
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case  converted  into  a  crime  merely 
because  it  happens  to  be  also  mo- 
rally wrong  and  dishonest,  more 
than  any  other  thing  which  they 
may  lawfully  forbid  becomes  a 
crime  because  it  is  forbidden  under 
a  penalty." 

In  Reg.  v.  Toland  (C.  P.),  July 
28, 1892, 22  O.  R.  505,  it  was  held 
ultra  vires  of  the  Ontario  Legisla- 
ture, 53  Vict.  c.  18.,  to  authorize 
police  magistrates  to  try  and 
convict  persons  charged  with  for- 
gery; but  in  Reg.  v.  Levinger 
(Q.  B.),  Dec.  24,  1892,  22  O. 
R.  690,  Armour,  J.,  held  the  Act 
of  Legislature  of  Ontario,  53  Vict. 
c.  18.  s.  2.,  so  far  as  it  provided 
that  the  courts  of  General  Session 
of  the  Peace  should  have  juris- 
diction to  try  any  person  for  any 
offence  under  any  of  the  pro- 
visions of  sees.  28  to  31  of  the 
R.  S.  of  C.  c.  165.,  an  Act  res- 
pecting forgery,  was  quite  within 
the  powers  of  the  Legislature  of 
Ontario,  as  being  in  relation  to  the 
constitution  of  a  provincial  court  of 
criminal  jurisdiction,  and  did  not  in 
any  way  trench  upon  the  exclusive 
authority  of  the  parliament  of  Canada 
to  make  laws  in  relation  to  criminal 
law  and  criminal  procedure,  it  not 
assuming  to  deal  with  the  procedure 
in  such  courts  of  General  Sessions 
of  the  Peace  in  the  trial  of  any 
such  offence." 

In  re  County  Courts  of  British 
Columbia,  Dec.  13, 1892, 21  S.  C.  R. 
446,  it  was  held  that  an  Act  of  the 
Legislature  of  British  Columbia, 
providing  that  a  certain  county 
court  judge  should  as  such  act  and 
perform  the  duties  in  another  district 
than  that  which  he  was  appointed 
to  until  a  judge  is  appointed,  is  valid. 

Criminal  Law. — The  Ministers 
of  Justice  have  always  protested 
when  the  local  legislature  consti- 
tutes an  offence  a  "  misdemeanour  " 
as  being  a  branch  of  the  criminal 
law,  and  not  within  the  legal  com- 
petence of  the  provincial  legisla- 
ture. 
605,  715. 


See  Prov.  Leg.,    1886,   pp. 


Anything  trenching  upon  the  cri-  Criminal  Law. 
minal  law  so  far  as  it  relates  to 
general  matters  is  not  passed  by  the 
Minister  of  Justice ;  for  instance,  in 
the  Registration  of  Electors  and 
Ballot  Act  of  Prince  Edward  Island, 
1877,  sec.  101,  which  provided  that 
whoever  at  any  time  before,  during,  Beg.  v. 
or  after  the  polling  "  forge  or  Toland. 
counterfeit,  or  fraudulently  alter, 
deface,  or  destroy  any  ballot  paper 
or  the  initials  of  the  sheriff."  The 
Minister  of  Justice,  T.  A.  Lash, 
2  May,  1878  :  So  far  as  it  relates 
to  the  counterfeiting  or  fraudulent- 
ly altering  any  ballot  paper,  the  Act 
clearly  entrenched  on  the  criminal 
law,  and  he  recommended  its  repeal 
or  amendment  so  as  to  obviate  this 
objection.  So  also  where  the 
Ontario  Legislature  passed  an  Act, 
31  Vict.  c.  6.,  sec.  2.,  which  declar- 
ed that  any  wilfully  false  statement 
made  before  commissioners  autho- 
rized to  be  appointed  under  the  Act 
should  be  a  misdemeanour  punish- 
able in  the  same  manner  as  wilful  and 
corrupt  perjury.  The  Minister  of 
Justice,  John  A.  Macdonald,  held 
this  was  legislation  respecting  the 
criminal  law,  which  appertains 
solely  to  the  Dominion  Parliament, 
and  he  recommended  it  be  re- 
pealed. And  so  it  was.  32  Vict. 
(Ont.)  c.  27.  1869. 

With  regard  to  an  Act  of  the 
New  Brunswick  Legislature,  49 
Vict.  c.  25.,  sec.  52,  which  provided, 
inter  alia,  that  all  fines,  penalties, 
or  forfeitures  recovered  before  the 
police  magistrate  of  the  town  of 
Marysville  for  any  violation  of  any 
statute  or  common  law  shall  (so 
far  as  the  same  shall  not  be  in 
conflict  with  any  existing  law)  be 
paid  to  the  town  treasurer.  The 
Minister  of  Justice  reported,  28 
March  1887:  "In  view  of  the 
summary  jurisdiction  exercised  by 
police  magistrates  under  the 
criminal  law  of  Canada  [R.  S. 
C.  c.  157.  c.  174],  it  is  desirable 
that  in  all  such  cases  as  this  the 
language  of  the  statute  should  show 
clearly  that  there  was  no  intention 
to   attempt    to    dispose    of    fines, 
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or    enforced    under   the    laws    of  damages,    compensation,    and    all 

Canada  contrary  to  any  disposition  other  matters  as  the  court  thinks 

thereof  from  time  to  time  made  by  fit.     The  county  courts  and  divi- 

the  Parliament  of  Canada."     Prow  sion  courts  shall  have  like  power 

Leg.,  1887,  165.  (subject  to  appeal)   in   regard  to 

The  Legislature  of  Ontario  passed  causes  of  action  within  their  juris- 

an  Act,  38  &  39  Vict.  c.  16.,  which  diction.     The  Minister  of  Justice, 

provided,  inter  alia,  that  the  High  J.  S.  O.  Thomson,  considered  this 

Court  shall  have  power  to  relieve  applied  only  to  matters  within  the 

against  all  penalties,  forfeitures,  and  jurisdiction  of  the  provincial  legis- 

agreements  for  liquidated  damages,  lature,   and   left  the    Act    to    its 

and  in  granting  such  relief  to  impose  operation. 

(28.)  The  establishment,  maintenance,  and  manage- 
ment of  penitentiaries. 

(29.)  Such  classes  of  subjects  as  are  expressly  ex- 
cepted in  the  enumeration  of  the  classes  of 
subjects  by  this  Act  assigned  exclusively  to 
the  legislatures  of  the  provinces. 

1  And  any  matter  coming  within  any  of  the  classes 
of  subjects  enumerated  in  this  section  shall  not  be 
deemed  to  come  within  the  class  of  matters  of  a  local 
or  private  nature  comprised  in  the  enumeration  of  the 
classes  of  subjects  by  this  Act  assigned  exclusively  to 
the  legislatures  of  the  provinces. 

1  Read  this  with  commencement  of  sec.  91 . 
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Exclusive  Powers  of  Provincial  Legislatures. 

92.  In  each  province  the  legislature  may  exclusively  Subjects  of 
make  laws  in  relation  to  matters   coming  within  the  vinciai  legisia- 
classes  of  subjects  next  herein-after  enumerated;  that 
is  to  say, — x 


1  This  section  "  confers  powers 
as  plenary  and  as  ample  within 
the  limits  prescribed  by  the  section 
:is  the  Imperial  Parliament  in  the 
plenitude  of  its  power  possessed, 
and  could  bestow.  Within  these 
limits  of  subject  and  area  the 
local  legislature  is  supreme,  and 
has  the  same  authority  as  tlie  Im- 
perial Parliament,  or  the  Parlia- 
ment of  the  Dominion  would  have 
had  under  like  circumslances  to 
confide  to  a  muncipal  institution  or 
body  of  its  own  creation  authority 
to  make  bye-laws."  Hodge  v. 
The  Queen,  46  IT.  C.  Q.  B.  141, 
30  June  1882,  7  O.  A.  R.  246 ; 
in  P.  0.  Dec.  15,  1883,  9  App. 
Cas.  p.  132,  53  L.  J.  P.  C. 
1;  50  L.  T.  301,  where  held 
the  province  of  Ontario  could  en- 
act regulations  as  to  the  liquor 
traffic  and  annex  penalties  to  the 
breach  of  such  regulations.  [See 
sub-sec.  9.]  This  case  was  com- 
mented on  in  Maritime  Bank  of  Ca- 
nada v.  New  Brunswick  Receiver- 
General,  July  2,  ri892]  A.  C. 
437;  61  L.  J.  P.  C?75;  67  L.  T. 
126 ;  reported  below,  17  and  20 
S.  C.  R.  657,  695.  [See  Note,  sub- 
sec.  13,  sec.  92.] 

It  was  argued  in  Theberge  a. 
Landry,  in  Quebec  Q.  B.  29  May 
1876,  in  P.  C.Nov.  7, 1876,  2  App. 
Cas.  102;  46  L.  J.  P.C.I;  35  L.  T. 
640,  that  the  Quebec  Controverted 
Elections  Act,  1875,  38  Vict.  c.  8. 
s.  90,  which  enacted  the  judgmentof 
the  superior  court  in  such  cases  shall 
not  be  susceptible  of  appeal,  was 
inconsistent  with  sec.  92  of  British 
North  America  Act,  1867,  because 
it  was  ultra  vires  of  the  provincial 


legislature  to  take  away  the  right 
of  appeal. 

By  the  Quebec  Act  of  1872 
(repealed  by  Quebec  Act  of  1875) 
the  decision  of  controverted  elec- 
tions was  transferred  from  the 
legislative  assembly  of  the  province 
to  the  superior  court. 

Lord  Cairns,  L.C.,  delivered 
the  judgment  of  the  Judicial 
Committee.  "  Their  Lordships 
desire  to  state  distinctly  that 
they  do  not  desire  to  imply  any 
doubt  whatever  as  to  the  general 
principle,  that  the  prerogative  of 
the  Crown  cannot  be  taken  away  ex- 
cept by  express  words,  and  they 
would  be  prepared  to  hold,  as  often 
as  has  been  held  before,  that  in 
any  case  where  the  prerogative  of 
the  Crown  has  existed,  precise 
words  must  be  shown  to  take  away 
that  prerogative.  But,  in  the  opi- 
nion of  their  Lordships,  a  somewhat 
different  question  arises  in  the  pre- 
sent case.  These  two  Acts  of 
Parliament,  the  Acts  of  1872  and 
1875,  are  Acts  peculiar  in  their 
character.  They  are  not  Acts 
constituting  or  providing  for  the 
decision  of  mere  ordinary  civil 
rights ;  they  are  Acts  creating  an 
entirely  new,  and  up  to  that  time 
unknown,  jurisdiction  in  a  particu- 
lar court  of  the  colony  for  the 
purpose  of  taking  out,  with  its 
own  consent,  of  the  legislative  as- 
sembly, and  vesting  in  that  court 
that  very  peculiar  jurisdiction, 
which,  up  to  that  time,  had  existed 
in  the  legislative  assembly  of  de- 
ciding election  petitions,  and  deter- 
mining the  status  of  those  who 
claim  to  be  members  of  the  legisla- 
tive assembly. 
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Landry. 


"  A  jurisdiction  of  that  kind  is 
extremely  special,  and  one  of  the 
obvious  incidents  or  consequence 
of  such  a  jurisdiction,  by  whomso- 
ever it  is  to  be  exercised,  should  be 
exercised  in  a  manner  that  should 
as  soon  as  possible  become  con- 
clusive, and  enable  the  constitu- 
tion of  the  legislative  assembly  to 
be  distinctly  and  speedily  known." 
[His  Lordship  read  sections  89, 
91,  and  120.]  The  object  which 
the  legislature  had  in  view  was  to 
have  a  decision  of  the  superior 
court,  which,  once  arrived  at,  should 
be  for  all  purposes  conclusive. 

"  But  if  the  judgment  of  the 
superior  court  should  not  be  con- 
clusive, the  argument  is  that  the 
power  which  is  to  be  brought  to 
bear  to  review  the  judgment  is  the 
power  of  the  Crown  in  Council. 
Now,  the  subject-matter,  of  the 
legislation  is  extremely  peculiar. 
It  concerns  the  rights  and  privi- 
leges of  the  electors  and  of  the 
legislative  assembly  to  which  they 
elect  members.  Those  rights  and 
privileges  have  always  in  every 
colony,  following  the  example  of 
the  mother  country,  been  jealously 
maintained  and  guarded  by  the 
legislative  assembly.  Above  all 
they  have  been  looked  upon  as 
rights  and  privileges  which  pertain 
to  the  legislative  assembly,  in 
complete  independence  of  the 
Crown,  so  far  as  they  properly 
exist.  And  it  would  be  a  result 
somewhat  surprising  and  hardly 
in  consonance  with  the  general 
scheme  of  the  legislation,  if,  with 
regard  to  rights  and  privileges  of 
this  kind,  it  were  to  be  found  that 
in  the  last  resort  the  determination 
of  them  no  longer  belonged  to  the 
legislative  assembly,  no  longer 
belonged  to  the  superior  court 
which  the  legislative  assembly  had 
put  in  its  place,  but  belonged  to 
the  Crown  in  Council,  with  the 
advice  of  the  advisers  of  the  Crown 
at  home,  to  be  determined  without 
reference  either  to  the  judgment  of 
the  legislative  assembly  or  of  that 
court    which    the    legislative    as- 


sembly had  substituted  in  its  place. 
These  are  considerations  which 
lead  their  Lordships  not  in  any  way 
to  infringe,  which  they  would  be 
far  from  doing,  upon  the  general 
principle  that  the  prerogative  of 
the  Crown,  once  established,  can- 
not be  taken  away  except  by  ex- 
press words.  .  .  Their  Lord- 
ships have  to  consider  not  whether 
there  are  express  words  here 
taking  away  the  prerogative, 
but  whether  there  ever  was 
the  intention  of  creating  this 
tribunal  with  the  ordinary  inci- 
dent of  an  appeal  to  the  Crown. 
In  the  opinion  of  their  Lordships, 
adverting  to  these  considerations, 
the  90th  section,  which  says  that  the 
judgment  shall  not  be  susceptible 
of  appeal,  is  an  enactment  which 
indicates  clearly  the  intention  of 
the  legislature  under  this  Act — 
an  Act  which  is  assented  to  on  the 
part  of  the  Crown  and  to  which 
the  Crown  therefore  is  a  party — 
to  create  this  tribunal  for  the  pur- 
pose of  trying  election  petitions  in 
a  manner  which  should  make  its 
decision  final  to  all  purposes,  and 
should  not  annex  to  it  the  incident 
of  its  judgment  being  reviewed  by 
the  Crown  under  its  prerogative." 

"  There  is  not  in  this  case  the 
prerogative  right  to  admit  an  ap- 
peal." 

But  their  Lordships  held  that 
even  if  there  had  been  the  power  of 
admitting  an  appeal,  this  was  not  a 
case  in  which  an  appeal  ought  to 
be  admitted. 

On  the  question  whether,  not 
being  an  appeal  generally,  "there 
was  in  the  finding  of  the  judge  a 
subordinate  part  which  ought  to 
be  brought  by  way  of  review  before 
this  tribunal,  it  was  said  the  judge 
hadfoundthe  petitioner  was  person- 
ally guilty  of  corrupt  practices," 
and  then  that  the  Quebec  Act,  by 
sec.  267,  provided  that  if  it  was 
proved  before  the  Court  that  cor- 
rupt practices  have  been  committed 
by  or  with  the  actual  knowledge  of 
any  candidate,  the  candidate  should 
be  incapable  of  being  elected  and  sit- 
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ting  in,  or  voting  for  a  member  of, 
the  legislative  assembly.  "Mr.  Ben- 
jamin contended  that  the  Act  of 
Parliament,  so  far  as  it  engrafted  on 
the  decision  of  the  judge  this  decla- 
ration of  incapacity,  was  ultra  vires 
the  power  of  the  legislature  of  the 
province.  Upon  that  point  their 
Lordships  did  not  think  it  neces- 
sary to  express  any  opinion  what- 
ever." 

The  first  step  to  be  taken  with 
a  view  to  test  the  validity  of  an 
Act  of  the  provincial  legislature 
is  to  consider  whether  the  subject- 
matter  of  the  Act  falls  within  any 
class  of  subjects  enumerated  in 
sec.  92.  If  it  does  not,  then  the 
Act  is  of  no  validity;  if  it  does, 
then  these  further  questions  may 
arise,  namely  :  "  Whether,  notwith- 
standing that  it  is  so,  the  subject  of 
the  Act  does  not  also  fall  within  one 
of  the  enumerated  classes  of  subject 
in  sec.  91,  and  whether  the  power 
of  the  provincial  legislature  is  or 
is  not  thereby  overborne  ? "  See 
Lord  Watson  delivering  judgment 
in  Dobie  v.  the  Temporalities 
Board,  in  Quebec  Q.  B.  June  19, 
1880,26  L.  C.  J.  170;  in  P.  0. 
Jan.  21,  1882,  7  App.  Cas.  p. 
149;  51  L.J.  P.  0.26;  46  L.T.I. 

Where  the  subject  -  matter  of 
a  provincial   Act   is   not  divisible 


according  to  the  limits  of  the  pro- 
vincial authority,  a  Dominion  Act 
is  required  to  deal  with  the  whole 
subject-matter.  But  where  by  a 
single  Act  of  the  Dominion  Parlia- 
ment there  had  been  constituted 
two  separate  corporations  for  the 
purpose  of  working  a  mine  within 
the  province  of  Upper  Canada,  and 
the  other  a  mine  in  the  province  of 
Lower  Canada,  the  legislature  of 
Quebec  would  clearly  have  had 
authority  to  repeal  the  Act  so  far 
as  it  related  to  the  latter  mine  and 
the  corporation  by  which  it  was 
worked.     Ibid. 

Where  a  railway  is  made  a 
federal  affair  and  deemed  to  be 
constructed  under  a  special  Act 
of  the  Dominion  Parliament,  al- 
though previously  a  railway  incor- 
porated by  a  provincial  Act,  a  pro- 
vincial Act  affirming  the  transfer 
of  the  whole  railway,  with  all  its 
rights  and  property,  to  the  pro- 
vincial government,  is  not  suffi- 
cient to  pass  even  some  inchoate 
rights.  There  must  be  an  Act  of 
the  Dominion  Parliament.  Bourgoin 
v.  La  Compagnie  du  Chemin  de 
Fer  de  Montreal,  Ottawa,  et  Occi- 
dental, 23  L.  C.  J.  96;  in  P.  C. 
Feb.  26,  1880,  5  App.  Cas.  381  ; 
49  L.  J.  P.  C.  62;  42  L.  T. 
414. 


Botogoin's 

Case. 


(1.)  The  amendment  from  time  to  time,  notwith- 
standing anything  in  this  Act,  of  the  con- 
stitution of  the  province,  except  as  regards 
the  office  of  Lieutenant-Governor.1 


1  Att.  -  Gen.  of  Canada  v. 
Att.  -  Gen.  op  Ontario,  1892, 
19  O.  A.  R.  222;  20  O.  R. 
31,  was  an  action  seeking  a  de- 
claration that  the  Ontario  Act, 
51  Vict.  c.  5.,  respecting  the  execu- 
tive administration  of  the  laws  of 
Ontario  was  ultra  vires  of  the  pro- 
vincial legislature.  The  Chancery 
Division  [Boyd,  O,  Ferguson,  Ro- 


bertson, JJ.]  decided  in  favour  of  Att.-Gen.  of 
its  validity ;  and  an  appeal  argued  Cakada  v. 
before  Hagarty,  C.J.O.,  and  Bur-  Att.-Gen.  of 
ton,  Osier,  and  MacLennan,  JJ.A,,  °NTAEI°- 
was  dismissed.  Edward  Blake,  Q.C., 
in  his  argument  for  the  respondents, 
said :    "  Then  when  you  come   to 
92 — 'Exclusive    powers    of    pro- 
visional    legislatures,'      you     find 
'the  amendment  of   the  Constitu- 
tion,' a  power  of  the  very  highest 
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and  most  sovereign  character.  The 
B.  N.  A.  Act,  therefore,  may  be 
amended  by  the  provincial  legis- 
lature in  this  most  vital  point,  a 
power  which  the  Canadian  Parlia- 
ment does  not  enjoy  as  to  its  con- 
stitution, a  power  which  indeed 
could  not  there  subsist  without 
certain  safeguards,  checks  and 
limitations,  else  the  federal  form 
of  the  Constitution  and  the  com- 
pact on  which  it  was  based  would 
be  imperilled.  The  Canadian  Par- 
liament has  at  present  no  power  of 
amending  the  Constitution  of  Can- 
ada; while  the  provincial  legis- 
latures have  power  to  amend  their 
constitutions,  except  with  regard  to 
the  Lieutenant-Governor.  But  for 
that  limitation,  as  already  ex- 
plained, they  might  break  the  link 
altogether ;  they  might  forbid  his 
communicating  with  the  Governor- 
General;  they  might  alter  the 
tenure  of  his  office;  they  might 
abolish  it  altogether.  To  avoid 
such  possibilities  was  the  purpose 
of  the  exception.  But  inasmuch 
as  they  have  power  to  amend  the 
Constitution,  except  as  regards  the 
Lieutenant-Governor's  office,  and 
also,  by  the  64th  section,  have 
power  to  abolish  or  alter  his  func- 
tions and  authorities,  it  is  clear 
that  in  all  things,  with  the  excep- 
tion of  a  constitutional  amendment 
affecting  his  office,  they  have  power 
to  deal  even  with  the  Lieutenant- 
Governor. 

"  It  is,  as  I  have  said,  the  Consti- 
tution itself  which  is  in  this  respect 
not  amendable.  '  The  amendment 
of  the  Constitution  of  the  pro- 
vince.' There  is  no  limit  as  to 
the  amendability  or  repeal  of  Acts 
existent  at  the  date  of,  or  which 
might  be  passed  thereafter  under 
the  Constitution.  The  unity  of  the 
executive  authority  would  be  im- 
perilled, and  the  very  object  which 
was  contemplated  by  the  reserva- 
tion impaired  by  any  other  view. 
The  province  can  add  to  the  exe- 
cutive powers  of  the  Lieutenant- 


Governor  in  provincial  affairs, 
when  necessary,  in  order  to  render 
more  efficient  the  administration  of 
those  affairs ;  when  required  in 
order  to  effectuate  legislative  pro- 
visions; and  in  all  respects,  ger- 
mane to  his  office,  in  which  further 
grants  of  executive  power  may  be 
usefully  given  to  that  officer.  It  is 
impossible  that  by  such  action  the 
Dominion  authority  of  his  position 
can  be  affected;  on  the  contrary, 
the  province  thus  magnifies  his 
place.  There  is  in  clause  92  a 
whole  series  of  what  may  be  called 
sovereign  powers  in  the  matter  of 
law  making. 

"  Laws  which  are  '  in  relation 
to  matters  coming  within  the  enu- 
merated classes  of  subjects'  are 
laws  within  the  exclusive  power  of 
the  legislature.  The  phrase  is  one 
the  terms  of  which  are  perhaps  im- 
possible of  enlargement.  It  seems 
to  me  that  a  legislature  which  may 
make  laws  '  in  relation  to  matters 
coming  within  the  classes  of  enu- 
merated subjects  '  may  make  a  law 
to  supply  any  defect,  and  to  grant 
power  to  deal  with  any  phase  of 
any  matter  involving  administrative 
action,  for  the  more  perfect  opera- 
tion of  existing  laws,  or  the  more 
complete  execution  of  the  will  of 
the  legislature,  as  defined  in  any 
existing  law,  as  well  as  in  connec- 
tion with  contemporaneous  orfuture 
legislation." 

In  Quiet  v.  Eeg,  1891,  19 
S.  C.  B.  p.  516,  the  Dominion 
Parliament  passed  an  Act  trans- 
ferring to  trustees  all  the  assets  of 
the  Upper  Canada  Bank,  it  being 
insolvent,  for  the  purpose  of  wind- 
ing up,  and  then  passed  another 
Act  transferring  the  assets  from  the 
trustees  to  the  Dominion  Govern- 
ment. Strong,  J.,  said  this  might 
be  said  to  be  a  special  and  not  a 
general  law ;  but  it  was,  for  all 
that,  intra  vires  of  the  Dominion 
under  sub-sec.  21,  sec.  91.  [See 
Note,  ante,  p.  85.] 
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(2.)  Direct  taxation  within  the  province  in  order  to 
the  raising  of  a  revenue  for  provincial  pur- 
poses.1 


1  In  Dow  v.  BLACK.in  S.C.N.  B. 
22  Feb.  1873,  Ritchie,  C.J.,  Allen 
and  Weldon,  JJ.,  for  invalidity, 
Fisher,  J.,  for  validity,  14  S.  C. 
N.  B.  (1  Pugs.)  300;  in  P.  C. 
March  5,  1875,  L.  R.  6  P.  C. 
272 ;  44  L.  J.  P.  C.  52  ;  32 
L.  T.  274,  the  Judicial  Com- 
mittee, reversing  the  decision 
of  the  Supreme  Court  of  New 
Brunswick,  held  that  the  pro- 
vincial Act,  33  Vict.  c.  47.,  enabling 
the  majority  of  the  inhabitants  of 
the  parish  of  St.  Stephen  by  local 
taxation  to  raise  a  subsidy  designed 
to  promote  a  railway  which  they 
considered  for  the  benefit  of  the 
town,  and  which  went  to  the 
boundary  line  of  the  State  of  Maine 
and  the  province  of  New  Bruns- 
wick, and  which  had  been  already 
authorized  by  provincial  statute 
passed  10  June  1867,  before  the 
Dominion  Act  came  into  operation, 
was  a  good  and  valid  law,  and  was 
not  ultra  vires  of  the  powers  given 
to  the  Dominion  Parliament  under 
sub-sec.  3  of  sec.  91 ;  and  that  the 
Act  of  the  province  was  not  ultra 
vires  on  the  ground  that  there  was 
no  power  in  the  provincial  legisla- 
ture to  pass  an  Act  by  which  such 
an  assessment  as  this  could  be  im- 
posed on  the  parish  of  St.  Stephen's, 
for  the  reason  that  sec.  91,  sub- 
sec.  3,  reserved  to  the  Parliament 
of  Canada  the  exclusive  power  of 
legislation  in  respect  of  "  raising 
money  by  any  mode,"  &c.  But 
the  Judicial  Committee  conceived 
that  sub-sec.  3  of  sec.  91  is  to  be 
reconciled  with  sub-sec.  2  of  sec.  92 
by  treating  the  former  as  empower- 
ing the  supreme  legislature  to  raise 
revenue  by  any  mode  of  taxation, 
whether  direct  or  indirect,  and  the 
latter  as  confining  the  provincial 
legislatures  to  direct  taxation  within 
the  province  for  provincial  pur- 
poses. 

S  2340, 


What  was   direct  and   indirect  The  Lambe 
taxation  was  debated  in  the  Lambe  Cases. 
cases.     These  were  : — 

Bank  of  Toronto  v.  Lambe ; 
Merchants'  Bank  of  Canada  v. 
Lambe;  Canadian  Bank  of  Com- 
merce v.  Lambe,  from  the  same 
court  and  of  the  same  date,  and 
North  British  Mercantile  Insur- 
ance Co.  v.  Lambe.  Ramsay,  Tes- 
sier,  and  Baby,  JJ.,  Dorion,  C.J., 
and  Cross,  J.,  dissenting,  reversed 
Sup.  Ct.  of  12  May  1883,  and 
affirmed  Sup.  Ct.  of  23  May  1884 
(Jette,  J.).  The  Judicial  Com- 
mittee heard  all  these  cases  to- 
gether, and  on  July  9,  1887, 
affirmed  the  decisions  appealed  from 
in  Q.  B.  Quebec,  Jan.  23,  1885,  29 
L.  C.  J.  78  ;  in  P.  C.  July  9, 1887, 
12  App.  Cas.  575;  56  L.  J.  P.  C. 
87  ;  57  L.  T.  377. 

In  1882  the  Quebec  Legislature 
passed  an  Act,  45  "Vict.  c.  22.,  to 
impose  certain  direct  taxes  on  cer- 
tain commercial  corporations.  That 
every  bank  carrying  on  business  of 
banking ;  every  insurance  company 
accepting  risks  and  transacting  the 
business  of  insurance ;  every  in- 
corporated company  carrying  on 
any  labour,  trade,  or  business  ;  and 
other  companies  carrying  on  busi- 
ness in  the  province,  should  annu- 
ally pay  the  several  taxes  thereby 
imposed  on  them. 

The  Toronto  Bank's  principal 
place  of  business  is  at  Toronto. 
Its  capital  is  kept  there,  and  the 
majority  of  it  belonged  to  re- 
sidents out  of  the  province.  The 
Canadian  Bank  was  in  the  same 
position.  The  Merchants'  Bank  was 
not  in  so  strong  a  position  for 
argument,  as  their  head  place  of 
business  was  in  Montreal,  and  the 
Insurance  Company  is  taxed  in  a 
sum  specified  in  the  Quebec  Act, 
and  not  with  reference  to  its  capital. 
The  banks  say  the  provincial 
legislature    had  no  power  to  pass 
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this  statute,  because  they  said  the 
tax  was  an  indirect  one. 

Lord  Hobhouse,  delivering  the 
judgment  of  the  Committee,  at 
which  were  present  also  Lord  Mac- 
naghten,  Sir  Barnes  Peacock,  Sir 
Richard  Baggallay,  and  Sir  Richard 
Couch,  said : 

"  These  appeals  raise  one  of  the 
many  difficult  questions  which  have 
come  up  for  judicial  decision  under 
those  provisions  of  the  British 
North  America  Act,  1867,  which 
apportion  legislative  powers  be- 
tween the  Parliament  of  the  Do- 
minion and  the  legislatures  of  the 
provinces.  It  is  undoubtedly  a 
case  of  great  constitutional  import- 
ance, as  the  appellants'  counsel 
have  earnestly  impressed  upon  their 
Lordships.  But  questions  of  this 
class  have  been  left  for  the  decision 
of  the  ordinary  courts  of  law,  who 
must  treat  the  provisions  of  the  Act 
in  question  by  the  same  methods  of 
construction  and  exposition  which 
they  apply  to  other  statutes.  A 
number  of  incorporated  companies 
are  resisting  payment  of  a  tax  im- 
posed by  the  Legislature  of  Quebec, 
and  four  of  them  are  the  present 
appellants.  It  will  be  convenient 
first  to  deal  with  the  case  of  the 
Bank  of  Toronto,  which  was  argued 
first. 

"In  the  year  1882  the  Quebec 
Legislature  passed  a  statute  en- 
tituled  'An  Act  to  impose  certain 
direct  taxes  on  certain  commercial 
corporations.'  It  is  thereby  en- 
acted that  every  bank  carrying  on 
the  business  of  banking  in  this 
province ;  every  insurance  company 
accepting  risks  and  transacting  the 
business  of  insurance  in  this  pro- 
vince ;  every  incorporated  company 
carrying  on  any  labour,  trade,  or 
business  in  this  province ;  and  a 
number  of  other  specified  com- 
panies, shall  annually  pay  the 
several  taxes  thereby  imposed  upon 
them.  In  the  case  of  banks,  the 
tax  imposed  is  a  sum  varying  with 
the  paid-up  capital,  and  an  addi- 
tional sum  for  each  office  or  place 
of  business. 


"  The  appellant  bank  was  incor- 
porated in  the  year  1855  by  an 
Act  of  the  then  Parliament  of 
Canada.  Its  principal  place  of 
business  is  at  Toronto,  but  it  has 
an  agency  at  Montreal.  Its  capital 
is  said  to  be  kept  at  Toronto,  from 
whence  are  transmitted  the  funds 
necessary  to  carry  on  the  business 
at  Montreal.  The  amount  of  its 
capital  at  present  belonging  to  per- 
sons resident  in  the  province  of 
Quebec,  and  the  amount  disposable 
for  the  Montreal  agency,  are  re- 
spectively much  less  than  the 
amount  belonging  to  other  persons 
and  the  amount  disposable  else- 
where. 

"  The  bank  resists  payment  of  the 
tax  in  question  on  the  ground  that 
the  Quebec  Legislature  had  no 
power  to  pass  the  statute  which 
imposes  it.  Mr.  Justice  Bainville, 
sitting  in  the  superior  court,  took 
that  view,  and  dismissed  an  action 
brought  by  the  Government  officer, 
who  is  the  respondent.  The  Court 
of  Queen's  Bench,  by  a  majority  of 
three  judges  to  two,  took  the  con- 
trary view,  and  gave  the  plaintiff  a 
decree.  The  case  comes  here  on 
appeal  from  that  decree  of  the  Court 
of  Queen's  Bench. 

"  The  principal  grounds  on  which 
the  superior  court  rested  its  judg- 
ment were  as  follows : — That  the 
tax  is  an  indirect  one ;  that  it  is  not 
imposed  within  the  limits  of  the 
province  ;  that  the  parliament  has 
exclusive  power  to  regulate  banks ; 
that  the  provincial  legislature  can 
tax  only  that  which  exists  by  their 
authority  or  is  introduced  by  their 
permission ;  and  that  if  the  power 
to  tax  such  banks  as  this  exists, 
they  may  be  crushed  out  by  it,  and 
so  the  power  of  the  parliament  to 
create  them  may  be  nullified.  The 
grounds  stated  in  the  decree  of  the 
Queen's  Bench  are  two,  namely,  that 
the  tax  is  a  direct  tax,  and  that  it 
is  also  a  matter  of  a  merely  local  or 
private  nature  in  the  province,  and 
so  falls  within  class  16  of  the  mat- 
ters of  provincial  legislation.  It 
has  not  been  contended  at  the  bar 
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that  the  provincial  legislature  can 
tax  only  that  which  exists  on  their 
authority  or  permission.  And  when 
the  appellants'  counsel  were  pro- 
ceeding to  argue  that  the  tax  did 
not  fall  within  class  16,  their  Lord- 
ships intimated  that  they  would 
prefer  to  hear  first  what  could  be 
said  in  favour  of  the  opposite  view. 
All  the  other  grounds  have  been 
argued  very  fully,  and  their  Lord- 
ships must  add  very  ably,  at  the 
bar. 

"  To  ascertain  whether  or  no  the 
tax  is  lawfully  imposed,  it  will  be 
best  to  follow  the  method  of  inquiry 
adopted  in  other  cases.  First,  does 
it  fall  within  the  description  of 
taxation  allowed  by  class  2  of  sec. 
92  of  the  Federation  Act,  namely, 
'  Direct  taxation  within  the  pro- 
vince in  order  to  the  raising  of  a 
revenue  for  provincial  purposes '  ? 
Secondly,  if  it  does,  are  we  com- 
pelled by  anything  in  sec.  91,  or  in 
the  other  parts  of  the  Act,  so  to 
cut  down  the  full  meaning  of  the 
words  of  sec.  92  that  they  shall  not 
cover  this  tax  ? 

"  First,  is  the  tax  a  direct  tax  ? 
For  the  argument  of  this  ques- 
tion the  opinions  of  a  great  many 
writers  on  political  economy  have 
been  cited,  and  it  is  quite  proper, 
or  rather  necessary,  to  have  careful 
regard  to  such  opinions,  as  has  been 
said  in  previous  cases  before  this 
board.  But  it  must  not  be  forgot- 
ten that  the  question  is  a  legal  one, 
namely,  what  the  words  mean,  as 
used  in  this  statute ;  whereas  the  eco- 
nomists are  always  seeking  to  trace 
the  effect  of  taxation  throughout 
the  community,  and  are  apt  to  use 
the  words  '  direct,'  and  '  indirect,' 
according  as  they  find  that  the  bur- 
den of  a  tax  abides  more  or  less 
with  the  person  who  first  pays  it. 
This  distinction  is  illustrated  very 
clearly  by  the  quotations  from  a 
very  able  and  clear  thinker,  the 
late  Mr.  Fawcett,  who,  after  giving 
his  tests  of  direct  and  indirect 
taxation,  makes  remarks,  to  the 
effect  that  a  tax  may  be  made 
direct  or  indirect  by  the  position  of 


the  taxpayers  or  by  private  bar-  Thb  Lam  be 
gains  about  its  payment.  Doubt-  Gases- 
less,  such  remarks  have  their  value 
in  an  economical  discussion.  Pro- 
bably it  is  true  of  every  indirect 
tax  that  some  persons  are  both  the 
first  and  the  final  payers  of  it ;  and 
of  every  direct  tax  that  it  affects 
persons  other  than  the  first  payers ; 
and  the  excellence  of  an  econo- 
mist's definition  will  be  measured 
by  the  accuracy  with  which  it  con- 
templates and  embraces  every  inci- 
dent of  the  thing  defined.  But 
that  very  excellence  impairs  its 
value  for  the  purposes  of  the  law- 
yer. The  legislature  cannot  possi- 
bly have  meant  to  give  a  power  of 
taxation  valid  or  invalid  according 
to  its  actual  results  in  particular 
cases.  It  must  have  contemplated 
some  tangible  dividing  line  refer- 
able to  and  ascertainable  by  the 
general  tendencies  of  the  tax  and 
the  common  understanding  of  men 
as  to  those  tendencies. 

"  After  some  consideration,  Mr. 
Kerr  [counsel  for  appellant]  chose 
the  definition  of  John  Stuart  Mill 
as  the  one  he  would  prefer  to  abide 
by.  That  definition  is  as  follows  : — ■ 
" '  Taxes  are  either  direct  or 
indirect.  A  direct  tax  is  one 
which  is  demanded  from  the  very 
persons  who,  it  is  intended  or  de- 
sired, should  pay  it.  Indirect 
taxes  are  those  which  are  demand- 
ed from  one  person  in  the  expecta- 
tion and  intention  that  he  shall 
indemnify  himself  at  the  expense 
of  another :  such  are  the  excise  or 
customs.  [Italics  by  their  Lord- 
ships.] 

" '  The  producer  or  importer  of 
a  commodity  is  called  upon  to  pay 
a  tax  on  it,  not  with  the  intention 
to  levy  a  peculiar  contribution  upon 
him,  but  to  tax  through  him  the 
consumers  of  the  commodity,  from 
whom  it  is  supposed  that  he  will 
recover  the  amount  by  means  of  an 
advance  in  price.' — B.  5,  ch.  3. 

"  It  is  said  that  Mill  adds  a  term — 
that  to  be  strictly  direct  a  tax  must 
be  general ;  and  this  condition  was 
much  pressed  at  the  bar.     Their 
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Lordships  have  not  thought  it 
necessary  to  examine  Mill's  works 
for  the  purpose  of  ascertaining  pre- 
cisely what  he  does  say  on  this 
point ;  nor  would  they  presume  to 
say  whether  for  economical  pur- 
poses such  a  condition  is  sound  or 
unsound;  but  they  have  no  hesi- 
tation in  rejecting  it  for  legal  pur- 
poses. It  would  deny  the  charac- 
ter of  a  direct  tax  to  the  income- 
tax  of  this  country,  which  is  always 
spoken  of  as  such,  and  is  generally 
looked  upon  as  a  direct  tax  of  the 
most  obvious  kind;  and  it  would 
run  counter  to  the  common  under- 
standing of  men  on  this  subject, 
which  is  one  main  clue  to  the 
meaning  of  the  legislature. 

"  Their  Lordships,  then,  take 
Mill's  definition  above  quoted  as  a 
fair  basis  for  testing  the  character 
of  the  tax  in  question,  not  only  be- 
cause it  is  chosen  by  the  appellants' 
counsel,  nor  only  because  it  is  that 
of  an  eminent  writer,  nor  with  the 
intention  that  it  should  be  con- 
sidered a  binding  legal  definition, 
but  because  it  seems  to  them  to  em- 
body with  sufficient  accuracy  for 
this  purpose  an  understanding  of 
the  most  obvious  indicia  of  direct 
and  indirect  taxation,  which  is  a 
common  understanding,  and  is 
likely  to  have  been  present  to  the 
minds  of  those  who  passed  the 
Federation  Act. 

"  Now  whether  the  probabilities 
of  the  case  or  the  frame  of  the 
Quebec  Act  are  considered,  it  ap- 
pears to  their  Lordships  that  the 
Quebec  Legislature  must  have  in- 
tended and  desired  that  the  very 
corporations  from  whom  the  tax  is 
demanded  should  pay  and  finally 
bear  it.  It  is  carefully  designed 
for  that  purpose.  It  is  not  like  a 
custom's  duty,  which  enters  at  once 
into  the  price  of  the  taxed  com- 
modity. There  the  tax  is  demand- 
ed of  the  importer,  while  nobody 
expects  or  intends  that  he  shall 
finally  bear  it.  All  scientific  econo- 
mists teach  that  it  is  paid,  and 
scientific  financiers  intend  that  it 
shall  be  paid,  by   the   consumer ; 


and  even  those  who  do  not  accept 
the  conclusions  of  the  economists 
maintain  that  it  is  paid,  and  intend 
it  to  be  paid,  by  the  foreign  pro- 
ducer. Nobody  thinks  that  it  is, 
or  intends  that  it  shall  be,  paid  by 
the  importer  from  whom  it  is  de- 
manded. But  the  tax  now  in 
question  is  demanded  directly  of 
the  bank,  apparently  for  the  reason- 
able purpose  of  getting  contribu- 
tions for  provincial  purposes  from 
those  who  are  making  profits  by 
provincial  business.  It  is  not  a  tax 
on  any  commodity  which  the  bank 
deals  in  and  can  sell  at  an  enhanced 
price  to  its  customers.  It  is  not  a 
tax  on  its  profits,  nor  on  its  several 
transactions.  It  is  a  direct  lump 
sum,  to  be  assessed  by  simple  refer- 
ence to  its  paid-up  capital  and  its 
places  of  business.  It  may  possibly 
happen  that  in  the  intricacies  of 
mercantile  dealings  the  bank  may 
find  a  way  to  recoup  itself  out  of 
the  pockets  of  its  Quebec  custo- 
mers. But  the  way  must  be  an 
obscure  and  circuitous  one,  the 
amount  of  recoupment  cannot  bear 
any  direct  relation  to  the  amount 
of  tax  paid,  and  if  the  bank  does 
manage  it,  the  result  will  not  im- 
probably disappoint  the  intention 
and  desire  of  the  Quebec  Govern- 
ment. For  these  reasons  their 
Lordships  hold  the  tax  to  be  direct 
taxation  within  class  2  of  sec.  92  of 
the  Federation  Act. 

"  There  is  nothing  in  the  pre- 
vious decisions  on  the  question  of 
direct  taxation  which  is  adverse  to 
this  view.  In  the  case  of  the  Queen 
Insurance  Company,  3  App.  Oas. 
1,090,  the  disputed  tax  was  im- 
posed under  cover  of  a  license  to 
be  taken  out  by  insurers.  But 
nothing  was  to  be  paid  directly  on 
the  license,  nor  was  any  penalty 
imposed  upon  failure  to  take  one. 
The  price  of  the  license  was  to  be 
a  percentage  on  the  premiums  re- 
ceived for  insurances,  each  of  which 
was  to  be  stamped  accordingly. 
Such  a  tax  would  fall  within  any 
definition  of  indirect  taxation,  and 
the  form  given  to  it  was  apparently 
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with  the  view  of  bringing  it  under 
class  9  of  sec.  92,  which  relates  to 
licenses.     In  Reed's  case,  10  App. 
Cas.  141,  the  tax  was  a  stamp  duty 
on  exhibits  produced  in  courts  of 
law,  which  in  a  great  many,  per- 
haps  most,    instances   would    cer- 
tainly  not    be    paid   by   the   per- 
son first  chargeable   with   it.     In 
Severn's   case,  2  S.  C.  R.  p.  70, 
the  tax  in  question   was   one   for 
licenses   which,   by  a   law   of   the 
legislature   of    Ontario,   were    re- 
quired to  be  taken  for  dealing  in 
liquors.     The  Supreme  Court  held 
the  law  to  be  ultra  vires,  mainly 
on  the  grounds  that  such  licenses 
did  not  fall  within  class  9  of  sec. 
92,  and  that  they  were  in  conflict 
with    the    powers    of    parliament 
under  class  2  of  sec.  91.     It  is  true 
that    all     the     judges     expressed 
opinions    that    the    tax,  being    a 
license  duty,  was  not  a  direct  tax. 
Their  reasons  do  not  clearly  appear, 
but,  as  the  tax  now  in  question  is 
not  either  in  substance  or  in  form 
a  license  duty,  further  examination 
of  that  point  is  unnecessary. 

"  The  next  question  is,  whether 
the  tax  is  taxation  within  the  pro- 
vince. It  is  urged  that  the  bank 
is  a  Toronto  corporation,  having 
its  domicile  there,  and  having  its 
capital  placed  there;  that  the  tax 
is  on  the  capital  of  the  bank ; 
that  it  must  therefore  fall  on  a  per- 
son or  persons,  or  on  property,  not 
within  Quebec.  The  answer  to 
this  argument  is  that  class  2  of 
sec.  92  does  not  require  that  the 
persons  to  be  taxed  by  Quebec  are 
to  be  domiciled  or  even  resident  in 
Quebec.  Any  person  found  within 
the  province  may  legally  be  taxed 
there  if  taxed  directly.  This  bank 
is  found  to  be  carrying  on  business 
there,  and  on  that  ground  alone  it 
is  taxed.  There  is  no  attempt  to 
tax  the  capital  of  the  bank,  any 
more  than  its  profits.  The  bank 
itself  is  directly  ordered  to  pay  a 
sum  of  money ;  but  the  legislature 
has  not  chosen  to  tax  every  bank, 
small  or  large,  alike,  nor  to  leave 
the  amount  of  tax  to  be  ascertained 


by  variable  accounts  or  any  uncer-  The  Lambe 
tain  standard.  It  has  adopted  its  Case3- 
own  measure,  either  of  that  which 
it  is  just  the  banks  should  pay,  or 
of  that  which  they  have  means  to 
pay,  and  these  things  it  ascertains 
by  reference  to  facts  which  can  be 
verified  without  doubt  or  delay. 
The  banks  are  to  pay  so  much,  not 
according  to  their  capital,  but  ac- 
cording to  their  paid-up  capital, 
and  so  much  on  their  places  of 
business.  Whether  this  method  of 
assessing  a  tax  is  sound  or  unsound, 
wise  or  unwise,  is  a  point  on  which 
their  Lordships  have  no  opinion, 
and  are  not  called  on  to  form  one, 
for  as  it  does  not  carry  the  taxation 
out  of  the  province,  it  is  for  the 
legislature  and  not  for  courts  of 
law  to  judge  of  its  expediency. 

"Then  is  there  anything  in 
sec.  91  which  operates  to  restrict 
the  meaning  above  ascribed  to 
sec.  92  ?  Class  3  certainly  is  in 
literal  conflict  with  it.  It  is  im- 
possible to  give  exclusively  to  the 
Dominion  the  whole,  subject  of 
raising  money  by  any  mode  of 
taxation,  and  at  the  same  time  to 
give  to  the  provincial  legislatures, 
exclusively  or  at  all,  the  power  of 
direct  taxation  for  provincial  or 
any  other  purposes.  This  very 
conflict  between  the  two  sections 
was  noticed  by  way  of  illustration 
in  the  case  of  Parsons,  9  App. 
Cas.  p.  108.  Their  Lordships 
there  said  : — '  So  "  the  raising  of 
money  by  any  mode  or  system  of 
taxation  "  is  enumerated  among  the 
classes  of  subjects  in  sec.  91 ;  but, 
though  the  description  is  suffici- 
ently large  and  general  to  include 
"direct  taxation  within  the  pro- 
vince, in  order  to  the  raising  of  a 
revenue  for  provincial  purposes," 
assigned  to  the  provincial  legisla- 
tures by  sec.  92,  it  obviously  could 
not  have  been  intended  that,  in  this 
instance  also,  the  general  power 
should  override  the  particular  one.' 
Their  Lordships  adhere  to  that 
view,  and  hold  that,  as  regards 
direct  taxation  within  the  province 
to  raise  revenue  for  provincial  pur- 
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poses,  that  subject  falls  wholly 
within  the  jurisdiction  of  the  pro- 
vincial legislatures. 

"  It  has  been  earnestly  contended 
that  the  taxation  of  banks  would 
unduly  cut  down  the  powers  of  the 
parliament  in  relation  to  matters 
falling  within  class  2,  namely,  the 
regulation  of  trade  and  commerce ; 
and  within  class  15,  namely,  bank- 
ing, and  the  incorporation  of  banks. 
Their  Lordships  think  that  this 
contention  gives  far  too  wide  an 
extent  to  the  classes  in  question. 
They  cannot  see  how  the  power  of 
making  banks  contribute  to  the 
public  objects  of  the  provinces 
where  they  carry  on  business  can 
interfere  at  all  with  the  power  of 
making  laws  on  the  subject  of 
banking,  or  with  the  power  of,  in- 
corporating banks.  The  words 
'  regulation  of  trade  and  commerce ' 
are  indeed  very  wide,  and  in 
Severn's  case  it  was  the  view  of 
the  Supreme  Court  that  they  oper- 
ated to  invalidate  the  license  duty 
which  was  there  in  question.  But 
since  that  case  was  decided  the 
question  has  been  more  completely 
sifted  before  the  Committee  in 
Parsons'  case,  7  App.  Cas.  96,  and 
it  was  found  absolutely  necessary 
that  the  literal  meaning  of  the 
words  should  be  restricted,  in  order 
to  afford  scope  for  powers  which 
are  given  exclusively  to  the  pro- 
vincial legislatures.  It  was  there 
thrown  out  that  the  power  of  regu- 
lation given  to  the  parliament 
meant  some  general  or  inter-pro- 
vincial regulations.  No  further 
attempt  to  define  the  subject  need 
now  be  made,  because  their  Lord- 
ships are  clear  that  if  they  were  to 
hold  that  this  power  of  regulation 
prohibited  any  provincial  taxation 
on  the  persons  or  things  regulated, 
so  far  from  restricting  the  expres- 
sions, as  was  found  necessary  in 
Parsons'  case,  they  would  be  strain- 
ing them  to  their  widest  conceivable 
extent. 

"Then  it  is  suggested  that  the 
legislature  may  lay  on  taxes  so 
heavy  as  to  crush  a  bank  out  of 


existence,  and  so  to  nullify  the 
power  of  parliament  to  erect  banks. 
But  their  Lordships  cannot  con- 
ceive that  when  the  Imperial  Par- 
liament conferred  wide  powers  of 
local  self-government  on  great 
countries  such  as  Quebec,  it  in- 
tended to  limit  them  on  the  specu- 
lation that  they  would  be  used  in 
an  injurious  manner.  People  who 
are  trusted  with  the  great  power  of 
making  laws  for  property  and  civil 
rights  may  well  be  trusted  to  levy 
taxes.  There  are  obvious  reasons 
for  confining  their  power  to  direct 
taxes  and  licenses,  because  the 
power  of  indirect  taxation  would 
be  felt  all  over  the  Dominion.  But 
whatever  power  falls  within  the 
legitimate  meaning  of  classes  2  and 
9,  is,  in  their  Lordships'  judgment, 
what  the  Imperial  Parliament  in- 
tended to  give  ;  and  to  place  a 
limit  on  it  because  the  power  may 
be  used  unwisely,  as  all  powers 
may,  would  be  an  error,  and  would 
lead  to  insuperable  difficulties  in  the 
construction  of  the  Federation  Act. 
"  Their  Lordships  have  been 
invited  to  take  a  very  wide  range 
on  this  part  of  the  case,  and  to 
apply  to  the  construction  of  the 
Federation  Act  the  principles  laid 
down  for  the  United  States  by 
Chief  Justice  Marshall.  [Lough- 
borough v.  Blake,  18  S.  C.  U. 
S.  (5  Wheat.)  317.]  Every  one 
would  gladly  accept  the  guid- 
ance of  that  great  judge  in  a 
parallel  case.  But  he  was  dealing 
with  the  Constitution  of  the  United 
States.  Under  that  Constitution, 
as  their  Lordships  understand,  each 
State  may  make  laws  for  itself,  un- 
controlled by  the  Federal  power, 
and  subject  only  to  the  limits 
placed  by  law  on  the  range  of 
subjects  within  its  jurisdiction.  In 
such  a  Constitution  Chief  Justice 
Marshall  found  one  of  those  limits 
at  the  point  at  which  the  action 
of  the  State  legislature  came  into 
conflict  with  the  power  vested  in 
Congress.  The  appellant  invokes 
that  principle  to  support  the  con- 
clusion  that    the   Federation  Act 
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must  be  so  construed  as  to  allow  no 
power  to  the  provincial  legislatures 
under  sec.  92,  which  may  by  possi- 
bility, and  if  exercised  in  some  ex- 
travagant way,  interfere  with  the 
objects  of  the  Dominion  in  exer- 
cising their  powers  under  sec.  91. 
It  is  quite  impossible  to  argue  from 
the-  one  case  to  the  other.  Their 
Lordships  have  to  construe  the  ex- 
press words  of  an  Act  of  Parlia- 
ment which  makes  an  elaborate 
distribution  of  the  whole  field  of 
legislative  authority  between  two 
legislative  bodies,  and  at  the  same 
time  provides  for  the  federated  pro- 
vinces a  carefully  balanced  consti- 
tution, under  which  no  one  of  the 
parts  can  pass  laws  for  itself  except 
under  the  control  of  the  whole  act- 
ing through  the  Governor-General. 
And  the  question  they  have  to 
answer  is  whether  the  one  body  or 
the  other  has  power  to  make  a 
given  law.  If  they  find  that  on 
the  due  construction  of  the  Act  a 
legislative  power  falls  within  sec.  92, 
it  would  be  quite  wrong  of  them  to 
deny  its  existence  because  by  some 
possibility  it  may  be  abused,  or  may 
limit  the  range  which  otherwise 
would  be  open  to  the  Dominion 
Parliament. 

"  It  only  remains  to  refer  to 
some  of  the  grounds  taken  by  the 
learned  judges  of  the  lower  courts, 
which  have  been  strongly  objected 
to  at  the  bar.  Great  importance 
has  been  attached  to  French 
authorities  who  lay  down  that  the 
impot  des  patentes,  which  is  a  tax 
on  trades,  and  which  may  possibly 
have  afforded  hints  for  the  Quebec 
law,  is  a  direct  tax.  And  it  has 
been  suggested  that  the  provincial 
legislatures  possess  powers  of  legis- 
lation either  inherent  in  them,  or 
dating  from  a  time  anterior  to  the 
Federation  Act  and  not  taken  away 
by  that  Act.  Their  Lordships  have 
not  thought  it  necessary  to  call  on 
the  respondents'  counsel,  and  there- 
fore possibly  have  not  heard  all 
that  may  be  said  in  support  of 
such  views.  But  the  judgments 
below  are   so    carefully  reasoned, 


and  the  citation  and  discussion  of  J  HE  Lambe 
them  here  has  been  so  full  and  Cases- 
elaborate,  that  their  Lordships  feel 
justified  in  expressing  their  present 
dissent  on  these  points.  They  can- 
not think  that  the  French  authori- 
ties are  useful  for  anything  but 
illustration.  And  they  adhere  to 
the  view  which  has  always  been 
taken  by  this  Committee,  that  the 
Federation  Act  exhausts  the  whole 
range  of  legislative  power,  and  that 
whatever  is  not  thereby  given  to 
the  provincial  legislatures  rests  with 
the  parliament. 

"  The  result  is  that,  though  not 
wholly  for  the  same  reasons,  their 
Lordships  agree  with  the  Court  of 
Queen's  Bench.  And  they  will 
humbly  advise  Her  Majesty  to 
affirm  their  decree,  and  to  dismiss 
the  appeal  of  the  Bank  of  Toronto. 

"  The  other  three  cases  possess 
no  points  of  distinction  in  favour 
of  the  appellants.  .    The  cases 

have  been  treated  as  substantially 
identical  in  the  courts  below,  and 
their  Lordships  will  take  the  same 
course  with  respect  to  all  of  them." 


In  Att.-Gen.  for  Quebec  v. 
Reed,  in  Quebec  Q.  B.  24  Nov. 
1882  [Monk,  Ramsay,  Tessier,  and 
Cross,  JJ.,  Dorion,  C.J.,  dissenting, 
reversed  Sup.  C,  Mackay,  J.] ;  in  S. 
C.  June  18,  1883,  8  S.  C.  R.  408 
[Ritchie,  C.J.,  Fournier,  Henry, 
&  Gwynne,  JJ.,  Strong  and  Tasch- 
ereau,  JJ.,  dissenting,  reversed 
Q.  B.]  s  in  P.  C.  Nov.  26, 1884,  10 
App.  Cas.  141;  54  L.  J.  P.  C.  12; 
52  L.  T.  393.  The  question  was, 
Can  a  charge  of  ten  cents  imposed 
by  an  Act  of  the  Quebec  Legisla- 
ture, 43  &  44  Vict.  c.  9.,  upon  ex- 
hibits used  in  the  courts  of  justice 
of  the  province,  be  justified  under 
this  sub-sec  2  ?  Earl  Selborne, 
L.C.,  adopted  what  Mill  on  Politi- 
cal Economy  said — that  a  direct  tax 
is  "  one  which  is  demanded  from 
the  very  persons  who  it  is  intended 
or  desired  should  pay  it."  And 
then  the  converse  definition  of 
indirect  taxes   is,    "Those   which 
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Att.-G-en.  fob    are   demanded    from    one    person 
Ur    ,;i  '  in   the  expectation   and   intention 

that  he  shall  indemnify  himself  at 
the  expense  of  another."  Can  it 
be  said  "  A  stamp  duty  in  the 
nature  of  a  fee  payable  upon  a  step 
of  a  proceeding  in  the  administra- 
tion of  justice  is  one  which  is  de- 
manded from  the  very  persons  who 
it  is  intended  or  desired  should  pay 
it  ?  It  must  be  paid  in  the  course 
of  the  legal  proceeding,  whether  that 
is  of  a  friendly  or  of  a  litigious  na- 
ture, .  .  and  from  the  very  nature 
of  such  proceedings,  until  they  ter- 
minate, as  a  rule,  and  speaking 
generally,  the  ultimate  incidence  of 
of  such  a  payment  cannot  be  ascer- 
tained. .  .  In  most  proceedings 
of  a  contentious  character  the  person 
who  pays  it  is  a  litigant  expecting 
or  hoping  for  success  in  the  suit ; 
and,  whether  he  or  his  adversary 
will  have  to  pay  it  in  the  end,  must 
depend  on  the  ultimate  termination 
of  the  controversy  between  them. 
The  legislature,  in  imposing  the 
tax,  cannot  have  in  contemplation, 
one  way  or  the  other,  the  ultimate 
determination  of  the  suit,  or  the 
final  incidence  of  the  burden, 
whether  upon  the  person  who  had 
to  pay  it  at  the  moment  when  it  was 
exigible,  or  upon  anyone  else.  .  . 
The  question  whether  it  is  a 
direct  or  an  indirect  tax  cannot  de- 
pend upon  those  special  events, 
which  may  vary  in  particular 
cases ;  but  the  best  general  rule  is 
to  look  to  the  time  of  payment ;  and 
if  at  the  time  the  ultimate  inci- 
dence is  uncertain,  then,  it  cannot, 
in  this  view,  be  called  direct  taxa- 
tion within  the  meaning  of  this 
sub-section  "  [See  for  second  part 
of  this  judgment  sub-sec.  14,  sec. 
92,  and  for  the  latter  part  sec.  65.] 
The  New  Brunswick  Act,  47 
Vict.  c.  19.,  respecting  law  stamps, 
made  provision  for  the  collection 
by  means  of  stamps  of  fees  in 
legal  proceedings  in  the  Supreme 
Court.  These  fees,  it  was  enacted, 
when  collected  were  to  be  paid  to 
the  Beceiver-G-eneral  of  the  pro- 
vince, and  be   under  the   control 


and  management  of  the  executive 
government  of  the  province.  The 
Minister  of  Justice  (A.  Campbell), 
26  March  1885,  recommended  that 
the  attention  of  the  Lieutenant- 
Governor  be  called  to  the  decision  of 
Att.-Gen.  of  Quebec  v.  Beed,  and 
in  the  meantime  the  consideration 
of  the  Act  be  deferred.  The  min- 
ister added  their  Lordships  did  not 
express  any  opinion  as  to  whether 
or  not  a  provincial  legislature  can 
authorize  the  collection  of  fees  in 
respect  of  legal  proceedings  in 
courts  of  justice  not  for  the  general 
purposes  of  the  province,  but  in 
aid  of  a  special  fund  or  of  the 
administration  of  justice  in  the 
province.  The  matter  is,  however, 
of  so  much  importance  to  the  pro- 
vince, and  the  power  to  impose 
fees  in  this  and  other  cases  has 
been  so  generally  exercised  by  the 
provincial  legislatures,  that  it  is  de- 
sirable to  give  the  legislature  of 
New  Brunswick  every  opportunity 
to  amend  the  Act  so  that  it  may,  if 
that  is  possible,  be  brought  within 
the  legislative  authority  of  thatlegis- 
lature.     Prov.  Leg.,  1886,  p.  571. 

In  Att.-Gen.  for  Quebec  v.  The 
Queen  Insueance  Co.,  in  Sup.  C. 
Mon.,  April  12,  1877,  21  L.  C  J. 
77  [Torrance,  J.] ;  affirmed  by  Que- 
bec Q.  B.  14  Dec.  1877  [Dorion, 
C.J.,  Taschereau,  Monk,  Tessier, 
J  J.,  Eamsay,  J.,  dissenting],  22 
L.  C.  J.  307;  in  P.  C.  July 
5,  1878,  3  App.  Cas.  1090,  38 
L.  T.  897.  Sir  Geo.  Jessel, 
M.B.,  delivered  judgment.  The 
question  for  decision  was  whether 
the  clauses  of  the  Quebec  Act, 
39  Vict,  c  7  ,  which  imposed  a  tax 
upon  certain  policies  of  assurance, 
and  certain  receipts  or  renewals, 
were  not  authorized  by  the  B.  N. 
A.  Act,  1867,  under  sec.  92.  The 
powers  of  sub-sees.  2  and  9  "  may 
co-exist  with  the  powers  conferred 
on  the  legislature  of  the  Dominion 
by  the  91st  section.  Assuming 
that  to  be  so,  the  question  is, 
whether  what  has  been  done  is 
authorized  by  those  powers."    His 
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Lordship  (p.  11Q0),  after  finding  it 
did  not  come  under  sub-sec.  9,  sec.  92 
[see  that  section,  p.  127], continued: 
"  The  single  point  to  be  decided 
on  this  [sub-sec.  2]  is  whether  a 
Stamp  Act — an  Act  imposing  a 
stamp  on  policies,  renewals,  and 
receipts,  with  provisions  for  avoid- 
ing the  policy,  renewal,  or  receipt, 
in  a  court  of  law,  if  the  stamp  is 
not  affixed, — is  or  is  not  direct 
taxation  ?  What  is  the 

meaning  of  the  words  as  words  of 
the  article  ?  We  may  consider  their 
meaning  as  words  used  in  the  sense 
of  political  economy,  or  as  words 
used  in  jurisprudence  in  the  courts 
of  law.  Taken  in  either  way,  there 
is  a  multitude  of  authorities  to 
show  that  such  a  stamp  imposed 
by  the  legislature  is  not  direct 
taxation.  The  political  economists 
are  all  agreed.  There  is  not  a 
single  instance  produced  on  the 
other  side.  The  number  of  in- 
stances cited  by  Taschereau,  J.,  in 
his  elaborate  judgment  it  is  not 
necessary  here  to  do  more  than 
refer  to."  "  As  regards  judicial  in- 
terpretation, there  are  some  English 
decisions  and  several  American  de- 
cisions on  the  subject,  many  of 
which  are  referred  to  in  the  judg- 
ment of  Taschereau,  J.  There, 
again,  they  are  all  one  way.  They 
all  treat  stamps  either  as  indirect 
taxation,  or  as  not  being  direct 
taxation."  "  Lastly,  as  regards  the 
popular  use  of  the  words,  two 
cyclopaedias  at  least  have  been  pro- 
duced, showing  that  the  popular 
use  of  the  words  is  entirely  the 
same  in  this  respect  as  the  technical 
use  of  the  words.  And  here,  again, 
there  is  an  utter  deficiency  on  the 
part  of  the  appellant  in  producing 
a  single  instance  to  the  contrary. 
That  being  so,  it  is  not  necessary  to 
consider  the  scientific  definition  of 
direct  or  indirect  taxation.  All  that 
it  is  necessary  for  them  to  say  is, 
that  finding  these  words  used  in 
an  Act  of  Parliament,  and  finding 
that  all  the  then  known  definitions, 
whether  technical  or  general,  would 
exclude  this  kind  of  taxation  from 


the    category   of    direct    taxation,  Att.-Gen.fou 

they  must  consider  it  was  not  the  Quebec :v. 

3  , .  „     .,        i     •  i  i  c  Queen  lNsur.- 

mtention     of    the    legislature    ot  ANCE  Co, 

England  to  include  it  in  the  terms 

'  direct     taxation,'    and    therefore 

that  the  imposition  of  this  stamp 

duty  is  not  warranted  by  the  terms 

of  the  2nd  sub-section  of  section  92 

of  the  Dominion  Act.     That  being 

so,  the  appeal  fails." 

The  cases  cited  by  Taschereau 
were  Loughborough  v.  Blake,  1820, 
18  S.  C.U.  S.  (5  Wheat.)  317;  Vea- 
zie  Bank  v.  Fenno,  1869,  75  S.  C. 
U.  S.  (8  Wall)  533;  Pacific  In- 
surance Co.  v.  Soule,  1868,  74 
S.  C.  U.  S.  (7  Wall)  433 ;  and  2 
Mill's  P.  E.,  B.  5,  ch.  3 ;  3  Smith's 
W.  of  N.  (10th  ed.)  315 ;  Mac 
Donnell's  P.  E.  346 ;  McCulloch, 
pp.  1,  242  ;  and  Hilliard,  par.  60. 

Sir    Montague    Smith    said    in  Citizens'  In- 

Citizens'  Insurance  Co.  v.  Par-  «urance  c"-  ''• 

Paksons. 
sons,  Nov.  26, 1881,  7  App.  Cas.  p. 

108;  51  L.  J.  P.  C.  11;  45  L.  T. 
721  ;  in  the  court  below  4  S.  C.  B. 
215,  that  "  The  raising  of  money  by 
any  mode  or  system  of  taxation  is 
enumerated  among  the  classes  of 
sec.  91  [sub-sec.  3],  but  though 
the  description  is  sufficiently  large 
and  general  to  include  '  direct  taxa- 
tion within  the  province,  in  order 
to  the  raising  of  a  revenue  for  pro- 
vincial purposes '  assigned  to  the 
provincial  legislatures  by  sec.  92, 
it  obviously  could  not  have  been 
intended  that  the  general  power 
should  override  the  particular  one." 
[/See  sub-sec.  13,  post.'] 

In   Lynch   v.   Canada  N.  W.  Lynch  v 
Land    Co.,   June    22 
S.  C.  R.  214,  Ritchie,  C.J.,  said 
The  B.   N.   A.  Act  having  given 
the  power  of  legislation  over  direct 
taxation  within   the  provincies  in 
order  to  the  raising  of  a  revenue 
for  provincial  purposes,  and  over 
municipal  institutions  in  the  pro- 
vinces, exclusively  to  the  provincial 
legislatures,  these  bodies  were  not 
restricted  to  the  manner  or  extent 
to    which    those    powers    should 
be   exercised.      And    it    was   not 
ultra  vires  of  the  Manitoba  Legis- 


,   ,rn       ,  n   Canada  N.  "W. 
1S91,    19  Land  Co_ 
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Lynch  v. 
Canada  N.  W. 
Land  Co. 


Bull  v.  Wins 
Chong. 


Chinese  Case. 


lature  to  enforce  an  additional  10 
per  cent,  from  a  defaulting  tax- 
payer for  not  paying  his  taxes  by 
a  certain  date.  [See  sub-sec.  19, 
sec.  91.] 

When  funds  belonging  to  a  cor- 
poration in  Ontario  are  so  situated 
or  invested  in  the  province  of  Que- 
bec, the  legislature  of  Quebec  may 
impose  direct  taxes  upon  them 
for  provincial  purposes,  as  autho- 
rized by  sec.  92,  sub-sec.  2,  or  may 
impose  conditions  on  the  transfer 
or  realization  of  such  funds.  Dobie 
v.  Temporalities  Board,  in  the  Ct. 
Q.  B.,  Quebec,  June  19,  1880,  26 
L.  C.  J.  170;  in  P.  C.  Jan.  21, 
1882,  7  App.  Cas.  136;  51  L.J. P. 
C.  26;  46  L.  T.  1  [see  sub-sec.  13]. 

The  provincial  legislatures  will 
act  ultra  vires  by  passing  a  law 
which  discriminates  in  the  imposi- 
tion of  direct  taxation  for  the  pur- 
pose of  provincial  revenue. 

In  Bull  v.  Wing  Chong,  alias 
Chu  Lay,  Bull,  in  his  petition  to 
the  P.  O,  set  out  the  following  facts 
in  asking  for  special  leave  to  appeal. 
On  the  18th  Feb.  1884,  the  legis- 
lature of  the  province  of  British 
Columbia  passed  the  Act  regulating 
the  Chinese  population  of  British 
Columbia,  called  the  Chinese  Regu- 
lation Act.  It  was  not  disallowed 
by  the  Governor-General  of  Canada 
in  Council,  and  came  into  force  18th 
Feb.  1885.  On  the  4th  June, 
Edwin  Johnson,  police  magistrate 
of  the  city  of  Victoria,  on  the  infor- 
mation of  the  Chinese  collector, 
convicted  Wing  Chong,  alias  Chu 
Lay,  the  respondent,  for  that  he  on 
the  21st  May  1885,  being  a 
Chinese,  was  found  not  having 
in  his  possession  a  license  issued 
under  the  provisions  of  the  Act  of 

1884,  and  fined  Wing  Chong, 
alias  Chu  Lay,  $20.     On  3  July 

1885,  at  the  instance  of  the  respon- 
dent, a  writ  of  certiorari  was  issued 
out  of  the  Supreme  Court  of  British 
Columbia,  commanding  Edwin 
Johnson  to  return  into  said  Su- 
preme Court  of  British  Columbia 
all  the  depositions,  &c,  taken  in 


the  case.  That  on  the  return  of 
this  certiorari,  Crease,  J.,  one  of 
the  judges  of  the  Supreme  Court  of 
British  Columbia,  quashed  the  con- 
viction on  the  ground,  inter  alia, 
that  the  said  "  Chinese  Eegulation 
Act,  1884,  was  ultra  vires  the 
legislative  assembly  of  British  Co- 
lumbia." The  order  quashing  the 
said  conviction  was  not  served  until 
13  Jan.  1886.  The  petitioner  is 
advised  there  is  no  appeal  from 
the  decision  of  Crease,  J.,  to  the 
Supreme  Court  of  British  Columbia 
sitting  as  a  full  court ;  that  al- 
though the  amount  of  the  fine  im- 
posed by  the  conviction  is  small, 
the  question  in  issue  is  of  great 
public  importance,  involving  as  it 
does  the  power  of  the  provincial 
legislature  under  the  B.  N.  A. 
Act  to  discriminate  in  the  imposi- 
tion of  direct  taxation  for  purposes 
of  revenue  and  police;  the  pro- 
ceedings against  the  respondent, 
and  this  appeal,  having  been  under- 
taken by  the  petitioner  by  the 
direction  of  the  Government  of  the 
province  of  British  Columbia ;  and 
the  petitioner  asked  for  special 
leave  to  appeal. 

By  Order  in  Council  dated 
3rd  April  1886,  and  on  the 
report  of  the  Judicial  Committee 
dated  20  March  1886,  who, 
having  heard  counsel  for  the  pe- 
titioner, reported  their  opinion  that 
leave  ought  to  be  granted  to  W.  K. 
Bull  to  enter  into  and  prosecute  his 
appeal  from  the  order  of  Crease,  J., 
of  21  Aug.  1885,  upon  depositing 
in  the  Privy  Council  the  sum  of 
$300  as  security  for  costs,  order 
accordingly.  On  13  Aug.  1886, 
the  Registrar  of  the  Privy  Council 
writes  that  as  no  steps  were  taken 
for  the  prosecution  of  this  appeal, 
and  as  on  22  July  that  depart- 
ment was  informed  that  the  Attor- 
ney-General for  British  Columbia 
does  not  intend  to  proceed  with 
the  appeal,  on  3  Aug.  1886  the 
order  giving  leave  to  appeal  was 
rescinded.  Prov.  Leg.,  1887,  pp. 
258-267.  This  Act  was  passed 
under  sec.  95.  which  see. 
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(3.)  The  borrowing  of  money  on  the  sole  credit  of 
the  province. 

(4.)  The  establishment  and  tenure  of  provincial  offices 
and  the  appointment  and  payment  of  pro- 
vincial officers.1 


1  This  sub -section  was  discussed 
in  Govebnoe-General  Dominion 
v.  The  Four  Provinces,  in  Privy 
Council  12  Nov.  1885,  a  question 
which  was  specially  referred  as  to 
the  validity  of  the  Dominion  Liquor 
License  Act,  1883-4.  [See  sub-sees. 
8  and  9.]  It  was  argued  in  that  case 
that  if  the  legislation  was  decided  to 


be  provincial  legislation,  with  which  Govbenob- 
the  provinces  only  have  the  right  f^lTv.  The 
to  deal,  then  the  officers  might  be  -p0VR  pB0_ 
said  to  be  provincial ;  but  if  it  is  a  vinces. 
matter  within  the  Dominion  Parlia- 
ment, and  they  appoint  officials  for 
carrying  it  out,  those  officials  are 
Dominion  officials  just  as  much  as 
the  Customs  officials  are  who  act  in 
each  province. 


(5.)  The  management  and  sale  of  the  public  lands 
belonging  to  the  province,  and  of  the  timber 
and  wood  thereon.1 


1  In  St.  Catherine's  Milling 
and  Lumber  Co.  v.  The  Queen, 
Dec.  12,  1888,  14  App.  Cas.  46 ; 
58  L.  J.  P.  C.  54 ;  60  L.  T.  197 ; 
and  in  court  below  13  S.  C.  E.  577, 
it  was  held  that  the  Indian  re- 
served lands  belong  to  the  Crown  for 
the  benefit  of  the  provinces  in  which 
they  are  situate  [see  ante,  p.  94]. 
See  also  Att.-Gen.  of  Ontario  v. 
Mercer,  18  July  1883,  8  App.  Cas. 
767  ;  52  L.  J.  P.  C.  84 ;  49  L.  T. 
312;  5  S.  C.  E.  538  [see  fully 
sec.  109]. 

And  in  Attorney- General  op 
British  Columbia  v.  Attorney- 


General   of   Canada,   April    3,  St.  Cathe- 

1889,  14  App.  Cas.  295;    58  L.  J.  ^^T 

P.  C.  88 ;  60  L.  T.   712,  and  in  Co.  v.  The 

court  below  14  S.  C.  E.  345,  it  was  Queen. 

held  that  "  public  lands "   in  this 

section  included  mines  and  minerals 

upon  such  lands,  although  the  lands 

had   been  granted   for   a  railway, 

Columbian  Eailway  Acts,  43  Vict. 

c.  11.  and    47  Vict.   c.    14.     No 

transfer   of    the   prerogative   right 

there   took    place,   the   grant    not 

being  to  the  Dominion  but  to  the 

Canadian   Pacific  Eailway.     [(See 

sec.  109  for  full  report.] 


(6.)  The  establishment,  maintenance,  and  manage- 
ment of  public  and  reformatory  prisons  in 
and  for  the  province.1 


1  By  the  Dominion  Temperance 
Act,  1878,  a  punishment  of  im- 
prisonment was  ordered  on  all  who 
sold  liquor  after  third  offence 
wherever  in  the  Dominion  the  Act 
had  been  adopted  by  the  munici- 


palities, and  the  Judicial  Committee 
held  the  Act  valid.  See  Eussell  v. 
The  Queen,  1882,  7  App.  Cas. 
829  ;  51  L.  J.  P.  C.  77  ;  46  L.  T. 
889  [post,  sub-sec.  9]. 


.Dobie  v.  The  , 
Temporalities 
Board. 
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(7.)  The  establishment,  maintenance,  and  manage- 
ment of  hospitals,  asylums,  charities,  and 
eleemosynary  institutions  in  and  for  the  pro- 
vince, other  than  marine  hospitals.1 

of  location  and  duty  in  Ontario  and 
Quebec,  was  not  valid  under  this 
sub-section.  Held  also  that  even 
assuming  the  temporalities  fund 
might  be  correctly  described  as 
"  charity,"  or  as  an  "  eleemosynary 
institution,"  it  is  not  in  any  sense 
established,  maintained,  or  managed 
"  in  or  for  "  the  province  of  Quebec, 
and  if  the  Board  incorporated  by 
the  Act  of  1858  (22  Vict.  c.  66.) 
could  be  held  to  be  a  "  company  " 
within  the  meaning  of  sub-sec.  11, 
sec.  92,  its  objects  are  certainly  not 
provincial. 


1  In  Dobie  v.  The  Temporali- 
ties Board,  Jan.  21, 1882,  7  App. 
Cas.  136;  51  L.  J.  P.  C.  26;  46 
L.  T.  1 ;  and  in  the  court  below 
26  L.  0.  J.  170  [see  full  report, 
sub-sec.  13],  the  Judicial  Com- 
mittee held  that  the  Quebec  Act,  38 
Vict.  c.  64.,  which  was  an  attempt 
to  repeal  an  Act  of  the  province 
of  Canada,  22  Vict.  66.,  creating  a 
trust  corporation  of  the  funds  of 
the  Presbyterian  Church  of  Canada 
in  connection  with  the  Church  of 
Scotland,  and  which  had  its  sphere 


(8.)  Municipal  institutions  in  the  province.1 


Russell  v.  The 
Queen. 


Reg.  v. 
Wason. 


1  The  Dominion  Parliament  may 
pass  an  Act  which  the  municipali- 
ties may  adopt,  and  which  and 
when  they  do  becomes  good  law. 

In  Busseix  v.  The  Queen, 
1882,  7  App.  Cas.  829;  51  L.  J. 
P.  C.  77 ;  46  L.  T.  889 ;  in  the 
S.  C.  N".  B.  1881,  20  S.  C. 
]ST.  B.  (4  Pugs,  and  B.)  536, 
the  Judicial  Committee  held  the 
Dominion  Temperance  Act,  1878, 
to  be  valid,  although  it  interfered 
to  some  extent  with  the  product  of 
spirit  licenses  of  the  provinces.  It 
enacts  that  when  adopted  by  the 
municipalities  the  sale  of  intoxi- 
cating liquors  should  cease,  except 
for  medicinary  purposes  and  such 
like  uses.  Compare  with  this 
Hodge  v.  The  Queen,  and  Gover- 
nor-General Dominion  v.  The  Pour 
Provinces  [Liquor  Acts,  1883-4]. 
See  next  section,  p.  144. 

A  regulation  of  the  provincial 
parliament  dealing  with  saloons, 
if  not  inconsistent  with  Dominion 
legislation,  might  be  a  matter  pro- 
perly confided  by  the  provincial 
law  to  municipal  authorities. 

The   validity   of   the   Dominion 


Acts,  1883-4,  came  before  the  Judi- 
cial Committee  in  Nov.  1885,  and 
Sir  Farrer  Herschell,  who  appeared 
for  the  Dominion,  said:  "The  argu- 
ment in  the  court  below  was  that 
you  find  some  of  the  municipal 
bodies  in  some  of  the  provinces,  be- 
fore the  Dominion  Act,  have  dealt 
with  this  question  of  the  liquor 
traffic,  and  that,  therefore,  when 
the  provinces  were  given  exclusive 
powers  to  make  laws  in  relation  to 
municipal  institutions,  they  were 
given  the  exclusive  power  to  make 
these  liquor  laws.  But  the  very 
object  of  the  Dominion  Act  was  to 
take  away  from  the  provincial 
legislatures  some  of  the  powers 
they  possessed,  and  confer  those 
powers  on  a  central  authority,  and 
therefore  it  could  not  be  said  they 
had  all  the  powers  of  legislation 
which  before  they  could  exercise 
through  their  municipal  bodies." 
[See  for  full  report  sub-sec.  9,  sec. 
92,  p.  144.] 

In  Eeg.  v.  Wason,  4  March 
1890,  17  O.  A.  R.  221  [see  ante, 
section  91,  sub-section  27],  Blake, 
Q.C.,  for  the  Crown,  argued:  As 
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to   offences,   it    is    said    that    the 
wilful  violation  of  any   legislative 
Act  is  an  offence.     But  very  early 
in  the  first  session  after  confedera- 
tion,   the     Dominion     Parliament 
legislated  on  this  head  by  what  is 
now  R.  S.   C.  173,  by  the   25th 
section  of  which  it  was   provided 
that  every  wilful  violation   of  any 
Act  of  the  Parliament  of  Canada, 
or  of  any  legislature  of  any  pro- 
vince  of    Canada,    which    is    not 
made   an    offence    of    some    other 
kind,  shall  be  a  misdemeanour  and 
punishable   accordingly.       Parlia- 
ment thus,  so  far  as  it  could,  re- 
cognised the  power  of  the  provin- 
cial legislatures  to  make  laws,  the 
violation  of  which  should  be  crim- 
inal ;  and  without  interfering  with 
cases  in  which  a  special  sanction 
had  been  applied,  gave,  as  far  as  it 
could,    a   criminal   aspect   to    the 
wilful  breach  of  provincial  Acts. 

Probably  the  attention  of  the 
Privy  Council  was  not,  in  Russell 
v.  Reg.  [see  next  sub-sec],  ade- 
quately directed  to  important  con- 
siderations which  would  have  affec- 
ted possibly  its  decision,  and  al- 
most certainly  its  reasoning.  For 
example,  stress  was  not  laid  on  the 
great  division  of  provincial  juris- 
diction involved  in  "Municipal 
Institutions,"  or  on  the  vital  but 
sometimes  neglected  principle  that 
neither  the  general  nor  the  local 
legislature  can  attract  to  itself  a 
jurisdiction,  in  matters  assigned 
exclusively  to  the  other  power,  by 
the  device  of,  in  the  one  case,  en- 
larging, or,  in  the  other,  restricting 
the  geographical  area  or  conditions 
in  respect  of  which  it  proposes  to 
legislate ;  and  that  we  must  recog- 
nise, as  an  inconvenience  insepar- 
able from  the  federal  system,  a  lack 
of  power  anywhere  to  make  uni- 
form regulations,  co-extensive  with 
the  whole  Dominion,  on  certain 
subjects  relegated  to  provincial 
authority.  A  fuller  development 
of  these  considerations  in  that  case 
would  have  prevented  serious  em- 
barrassments  in    dealing    satisfac- 


torily with  Hodge  v.  Reg.     [See 
next  sub-sec] 

Poulin  v.  Corporation  of  Poulin  v.  Coh- 
Quebec,  March  5, 1883, 9  S.  C.  R.  q^™*  0F 
185,  was  a  case  in  which  under  the 
Quebec  Act,  42  &  43  Vict.  c.  4. 
s.  1,  a  penal  suit  was  instituted 
against  the  defendant  for  not  clos- 
ing on  Sunday  his  public  house, 
and  it  was  there  held  by  Ritchie, 
C.J.,  Strong  and  Fournier,  JJ., 
that  these  were  police  regulations 
within  the  power  of  the  legislature 
of  the  province.  Henry,  Taschereau 
and  Gwynne,  JJ.,  were  of  opinion 
that  a  prohibition  to  have  the  con- 
viction revised  was  rightly  granted, 
being  of  opinion  there  must  be 
both  the  keeping  open  and  selling 
to  constitute  an  offence,  and  the 
penalty  was  for  an  infringement  of 
both,  and  that  the  writ  against  the 
defendant  charged  no  complete 
offence  but  merely  one  of  two  ingre-  jjnssELL  , 
dients.  The  judges  being  equal,  reg, 
the  appeal  from  the  quashing  of  the 
prohibition  failed.  There  Strong, 
J.,  said :  "  In  The  Queen  v. 
Taylor,  36  U.  C.  Q.  B.  218,  I 
expressed  my  concurrence  in  the 
decision  of  the  Supreme  Court 
of  New  Brunswick  in  the  case  of 
the  justices  of  King's  County,  in 
which  it  was  held  that  under  the 
authority  conferred  by  the  B.  N.  A. 
Act  to  legislate  respecting  muni- 
cipal institutions,  the  provincial 
legislature  possessed  that  power 
generally  denominated  the  police 
power,  to  regulate  the  sale  of 
spirituous  and  intoxicating  liquors, 
and  I  adhere  to  that  opinion. 
Then  I  think  this  appeal  must  be 
disposed  of  without  pronouncing 
any  opinion  upon  the  question  of 
statutory  interpretation  which  was 
argued  before  us,  for  it  is  plain,  as 
I  read  the  authorities,  that  this  is 
not  a  case  in  which  the  writ  of 
prohibition  will  lie."  See  City 
of  Fredericton,  3  S.  C.  R.  505  [see 
Note,  sec.  91,  p.  60]  ;  Jonas  v.  Gil- 
bert, Feb.  1 1 ,  1881,  5  S.  C.  R.  356. 

The  local  legislature  have  the  clear 
right  to  make  laws  respecting  tavern 
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licenses,  and  to  impose  fines,  penal- 
ties, &c,  for  enforcing  such  laws  : 
Blouin  v.  Corp.  Quebec,  18  Dec. 
1880,  7  Q.  L.  R.  18. 

In  Reg.  v.  Erawley,  46  U.  C. 
Q.  B.  153,  it  was  held  the  Ontario 
Legislature  could  not  add  hard 
labour  to  the  imprisonment  in- 
flicted for  selling  liquor  without 
a  license.  [But  this  was  reversed  ; 
see  Hodge  v.  The  Queen,  next  sub- 
sec]  See  as  to  validity  of  appoint- 
ment by  municipalities  of  inspectors 
to  carry  out  Canada  Temperance 
Act,  ex  parte  Whelan,  May  9, 
1891,  30  S.  C.  N.  B.  586. 

Taxes. — Municipalities  can  in- 


crease the  tax  payable  for  delay  in 
paying  the  original  demand,  and 
the  additional  tax  will  not  be  held 
as  interest,  but  as  an  extra  burden 
imposed  for  delay.  Lynch  v. 
Canadian  IS".  W.  Land  Co.,  19 
S.  C.  R.  204  [see  Note,  sec.  91, 
sub-sec.  19]. 

Where  a  municipality  possesses 
a  local  ["option  bye-law,  and  is  it- 
self afterwards  joined  to  another 
municipality,  the  new  municipality, 
under  the  Municipal  Act,  1890, 
s.  396,  R.  S.  M.  c.  1000.  s.  330, 
may  repeal  this  bye-law.  Doyle 
v.  Dufierin,  1892,  8  Man.  R.  Q. 
B.  286. 


M  re  Nova 
Scotia  Liquor 
Act. 


Dow  v.  Black. 


(9.)  Shop,  saloon,  tavern,  auctioneer,  and  other 
licenses,  in  order  to  the  raising  of  a  revenue 
for  provincial,  local,  or  municipal  purposes.1 


1  In  re  The  Nova  Scotia 
Liquor  Act,  1886,  c.  3.,  Att.- 
Gen.  Longley  reported :  "  The 
interpretation  of  this  clause  has 
elicited  endless  controversy  by  the 
best  legal  minds  of  the  king- 
dom, and  the  best  that  can  be 
said  in  regard  to  its  determina- 
tion is  that  the  Privy  Council 
have  decided  at  last  that  Acts 
regulating  the  sale  of  intoxicating 
liquors  by  license  come  within  the 
exclusive  jurisdiction  of  the  pro- 
vincial legislatures.  If  the  pro- 
vincial legislatures  have  the  right 
to  fix  the  conditions  under  which 
licenses  can  be  issued  or  granted, 
it  is  by  no  means  unreasonable  to 
assume  that  they  may  within  the 
scope  of  their  jurisdiction  impose 
such  conditions  as  would  make 
the  obtaining  of  licenses  practically 
impossible.  The  imposition  of 
punishment  by  fine,  penalty,  or 
imprisonment  for  enforcing  any 
law  of  the  province  made  in  rela- 
tion to  any  matter  coming  within 
any  of  the  classes  of  subjects 
enumerated  in  section  92  is  dis- 
tinctly given  by  the  B.  N.  A.  Act. 


There  seems  to  be  no  limit  to  this 
authority,  and  the  same  objections 
which  are  open  to  the  severity  of 
the  conditions  upon  which  licenses 
are  granted  might  be  urged  against 
the  severity  of  the  penalties  im- 
posed." But  in  both  cases  he  was 
not  aware  of  any  limit.  Prov. 
Leg,  p.  129. 

In  Dowt).  Black,  March  5, 1875, 
L.  R.  6  P.  C.  272,  a  case  of  an 
assessment  on  the  parish  of  St. 
Stephen's  by  an  Act  of  the  pro- 
vince of  New  Brunswick,  to  raise 
a  subsidy  for  promoting  a  railway 
already  authorized  before  the  Do- 
minion Act  came  into  operation. 
The  Judicial  Committee,  in  rever- 
sing the  decision  of  the  Supreme 
Court  of  New  Brunswick  and  up- 
holding the  validity  of  the  provin- 
cial Act  as  a  local  matter,  decided 
also  that  the  Act  in  question,  even 
if  it  did  not  fall  within  sub-sec.  2, 
sec.  92  (and  therefore  argued  to 
clash  with  sub-see.  3  of  sec.  91), 
would  clearly  be  a  law  relating  to 
a  matter  of  a  merely  local  or  pri- 
vate nature  within  the  meaning  of 
this  sub-section,  and  therefore  one 
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which  the  provincial  legislature 
was  competent  to  pass  unless  its 
subject-matter  could  be  distinctly 
shown  to  fall  within  one  or  other 
of  the  classes  of  subjects  specially 
enumerated  in  the  91st  section. 
See  L'Union  St.  Jacques  de 
Montreal  v.  Belisle,  8  July  1874, 
L.  R.  6  P.  C.  31  [see  ante,  p.  84]. 
In  Severn's  case,  Jan.  28, 
1877,  2  S.  C.  R.  70  [see  sec.  91, 
sub- sec.  2],  the  tax  in  question 
was  one  for  licenses  which  by  the 
law  of  the  Legislature  of  Ontario 
were  required  to  be  taken  for 
dealing  in  liquors.  In  the  case  of 
a  brewer  the  Supreme  Court  held 
the  law  ultra  vires,  mainly  on  the 
grounds  that  such  licenses  did  not 
fall  within  the  sub-section,  and  that 
the  institution  of  the  tax  was  in 
conflict  with  powers  of  the  Domi- 
nion Parliament  under  sub-sec.  2 
of  sec.  91  [see  ante,  p.  52]. 

In  Att.-G-en.  foe  Quebec  v. 
Queen  Insurance  Co.  [Torrance, 
J.],  21  L.  C.  J.  77 ;  affirmed  by 
Q.  B.  Quebec,  14  Dec.  1877,  22 
L.  C.  J.  307  [Taschereau,  Monk, 
Tessier,  JJ.,  Ramsay,  J.,  dissent- 
ing] ;  in  P.  C.  July  5,  1878,  3 
App.  Cas.  1090;  38  L.  T.  897, 
the  question  was  whether  clauses 
of  the  Quebec  Act,  1875,  39  Vict. 
c.  7.,  which  compelled  assurers  to 
take  out  a  license,  were  ultra  vires 
of  the  Quebec  Legislature.  Held 
they  were. 

Jessel,  M.R.,  delivering  judg- 
ment [at  which  were  also  present 
Sir  James  Colvile,  Sir  B.  Peacock, 
Sir  M.  E.  Smith,  and  Sir  R. 
Collier],  said  [3  App.  Cas.  p.  1097], 
after  reading  sub-sec.  9,  sec.  92  of 
the  N.  B.  Act  :  "  The  statute  in 
question  [Quebec,  39  Vict.  c.  7.] 
purports  to  be,  on  the  face  of  it,  in 
exercise  of  that  power.  It  enacts 
that  every  assurer,  except  people 
carrying  on  marine  assurance,  shall 
be  bound  to  take  out  a  license 
before  the  1st  May  in  each  year, 
from  the  revenue  officer  of  the  dis- 
trict,  and   to    /eniain    continually 


under  license.     It  then,  by  the  2nd  Att.-Gejj.  for 
section,    enacts   what  the  price  of  Quebec  v. 
the  license  is  to  be.     And  reading  Qm™ L^8™" 

.  .  .         .    &    ANCE    Co. 

it  shortly,  it  amounts  to  this,  that 
the  price  of  the  license  shall  consist 
of  an  adhesive  stamp  affixed  to  the 
policy,  or  receipt,  or  renewal,  as 
the  case  may  be.  The  amount  of 
the  adhesive  stamp  is  to  be,  in  case 
of  fire,  3  per  cent.,  and  1  per  cent, 
for  other  assurances  on  the  pre- 
miums paid.  Then  the  4th  section 
enacts  that  anybody  who,  on  behalf 
of  an  assurer,  shall  deliver  any 
policy,  or  renewal,  or  receipt  with- 
out the  stamp  shall  be  liable  for 
such  contravention  to  a  penalty  of 
$50.  The  5th  section  says  that 
every  assurer  bound  to  take  out  a 
license  shall  be  liable  in  such  a 
case  to  a  penalty  not  exceeding 
$50  if  it  has  been  delivered  with- 
out an  adhesive  stamp.  The  6th 
section  says  that  every  person  who 
affixes  the  stamp  shall  be  bound  to 
cancel  it,  so  as  to  obliterate  it  and 
prevent  its  being  used  again.  And 
the  7th  section  makes  all  policies, 
premiums,  receipts,  or  renewals 
not  stamped  as  required  by  the  Act 
invalid.  It  says  they  '  shall  not  be 
invoked,  and  shall  have  no  effect  in 
law  or  in  equity  before  the  courts 
of  this  province.'  Then  there  are 
certain  sections  of  the  Quebec 
License  Act  which  are  incorporated, 
and  the  Act  is  not  to  apply  to  assur- 
ances not  within  the  province. 
The  only  provision  of  the  Quebec 
License  Act  which  it  is  necessary 
to  refer  to  is  the  124th  section— 
'Eor  every  license  issued  by  a 
revenue  officer  there  shall  be  paid 
to  such  revenue  officer,  over  and 
above  the  duty  payable  therefor,  a 
fee  of  f  1  by  the  person  to  whom  it 
is  issued.'  Now  the  first  point 
which  struck  their  Lordships,  and 
will  strike  everyone,  as  regards 
this  licensing  Act,  is  that  it  is  a 
complete  novelty.  No  such  licens- 
ing Act  has  ever  been  seen  before. 
It  purports  to  be  a  licensing  Act, 
but  the  licensee  is  not  compelled  to 
pay  anything  for  the  license,  and, 
what  is  more  singular,  is  not  com- 
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pelled  to  take  out  the  license,  because 
there  is  no  penalty  at  all  upon  the 
licensee  for  not  taking  it  up  ;  and, 
further  than  that,  if  the  policies  are 
issued  with  the  stamp  they  appear 
to  be  valid,  although  no  license  has 
been  taken  out  at  all.  The  result, 
therefore,  is,  that  a  license  is 
granted  which  there  are  no  means 
of  compelling  the  licensee  to  take, 
and  which  he  pays  nothing  for  if 
he  does  take ;  which  is  certainly  a 
singular  thing  to  be  stated  of  a 
license.  They  say,  on  the  face  of 
that  statute,  '  The  price  of  each 
license  shall  consist,'  and  so  on. 
But  it  is  not  a  price  to  be  paid  by 
the  licensee.  It  is  a  price  to  be 
paid  by  anybody  who  wants  a 
policy,  because  without  that  no 
policy  can  be  obtained.  It  may  be 
that  the  company  buys  the  adhesive 
stamps  and  affixes  them,  or  it  may 
be  that  the  assured  buys  the  adhesive 
stamps  and  affixes  them,  or  pays 
an  officer  of  the  company  the 
money  necessary  to  purchase  them 
and  affix  them  ;  but  whoever  does 
it  complies  with  the  Act. 

"  Another  observation  which 
may  be  made  on  the  Act  is  this, 
that  if  you  leave  out  the  clauses 
about  the  license  the  effect  of  the 
Act  remains  the  same.  It  is  really 
nothing  more  nor  less  than  a  Stamp 
Act  if  you  leave  out  those  clauses. 
If  you  leave  out  every  direction  for 
taking  out  a  license,  and  everything 
said  about  the  price  of  a  license, 
and  merely  leave  the  rest  of  the 
Act  in,  the  Government  of  the  pro- 
vince of  Quebec  obtains  exactly  the 
same  amount,  by  virtue  of  the 
statute,  as  it  does  with  the  license 
clauses  remaining  in  the  statute. 
The  penalty  is  on  the  issuing  of 
the  policy,  receipt,  or  renewal ;  it 
is  not  a  penalty  for  not  taking  out 
the  license.  The  result,  therefore, 
is  this,  that  it  is  not  in  substance  a 
license  Act  at  all.  It  is  nothing 
more  or  less  than  a  simple  Stamp 
Act  on  policies,  with  provisions  re- 
ferring to  a  license,  because  it  must 
be  presumed  the  framers  of  the 
statute  thought  it  was  necessary,  in 


order  to  cover  the  kind  of  tax  in 
question  with  legal  sanction,  that 
it  should  be  made  in  the  shape  of 
the  price  paid  for  a  license.  If 
that  is  so,  it  is  no  use  considering 
how  far,  independently  of  these 
considerations,  the  9th  sub-section, 
section  92,  would  authorize  a  sum 
of  money  from  an  insurance  com- 
pany in  respect  of  a  license.  With 
regard  to  the  precedents  cited,  it 
was  alleged  on  behalf  of  the  ap- 
pellants that  though  at  first  sight 
it  might  appear  that  this  was  not 
a  license,  and  that  this  was  not  the 
price  paid  for  a  license,  yet  it  could 
be  shewn  by  the  existing  legislation 
in  England  and  America  that 
licenses  were  constantly  granted  on 
similar  terms;  and  that,  therefore, 
in  construing  the  Dominion  Act,  we 
ought  to  construe  it  with  reference 
to  the  other  subsisting  legislation. 
Their  Lordships  think  that  a  very 
fair  argument.  But  the  question 
is,  is  it  true  in  fact?  "When  the 
instances  which  were  produced 
were  examined,  it  was  found  they 
were  of  a  totally  different  character, 
They  might  be  described  as  licenses 
granted  to  traders  on  payment  of  a 
sum  of  money ;  but  the  price  to  be 
paid  by  the  trader  was  estimated 
either  according  to  the  amount  of 
business  done  by  the  trader  in  the 
year  previous  to  the  granting  of 
the  license,  or  with  reference  to 
the  value  of  the  house  in  which 
the  trader  carried  on  business,  or 
with  reference  to  the  nature  of  the 
goods,  as  regards  quantity  es- 
pecially, sold  by  the  trader  in 
the  previous  year.  They  were  all 
cases  in  which  the  price  actually 
paid  by  the  trader  for  the  license 
at  the  time  of  granting  it  was  ascer- 
tained by  these  considerations.  It 
was  a  license  paid  for  by  the  trader, 
and  the  actual  price  of  the  license 
was  ascertained  by  the  amount  of 
the  trade  he  did.  This  is  not  a  pay- 
ment depending,  in  that  sense,  on 
the  amount  of  the  trade  previously 
done  by  the  trader.  It  is  a  pay- 
ment on  the  very  transaction 
occurring  in  the  year  for  which  the 
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license  is  taken  out,  and  is  not  really 
a  price  paid  for  a  license,  but,  as 
lias  been  said  before,  a  mere  stamp 
on  the  policy,  renewal,  or  receipt." 

His  Lordship  then  considered 
whether  it  came  under  sub-sec.  2 
[see  that  section  for  the  comple- 
tion of  his  judgment,  p.  120],  and 
affirmed  the  decision  of  the  Ct.  Q. 
B.  for  Quebec,  and  dismissed  the 
appeal. 

That  case  was  examined  in 
Bank  of  Toronto  v.  Lambe,  in 
Q.  B.,  Quebec,  Jan.  23,  1885, 
29  L.  C.  J.  73;  in  P.  C.  July  9, 
1887,  12  App.  Cas.  at  p.  584 ;  56 
L.  J.  P.  C.  87  ;  57  L.  T.  377  [see 
ante,  p.  113].  Att. -Gen.  of  Quebec 
v.  Reed,  in  court  below  8  S.  C.  R. 
408 ;  in  P.  C.  Nov.  26,  1884,  10 
App.  Cas.  141 ;  54  L.  J.  P.  C.  12  ; 
52  L.  T.  393 ;  33  W.  R.  618  [see 
sub-sec.  2,  ante,  p.  119].  The 
question  in  the  iatter  case  was  as 
to  the  validity  of  a  stamp  duty  on 
exhibits  produced  in  courts  of  law, 
which  in  a  great  many  instances 
would  not  be  paid  by  the  person 
first  charged  with  it. 

In  1878  the  Dominion  passed 
the  Temperance  Act.  This  Act 
was  held  to  be  valid  in  1882  by 
the  Privy  Council  in  England. 
Russell  v.  The  Queen,  in  S.  C. 
N.  B.  March  1881,  20  S.  C.  N. 
B.  (4  Pugs,  and  B.)  536  [Allen, 
C.J.,  Weldon,  Wetmore,  and  Duff', 
JJ];  in  P.  C.  June  23,  1882, 
7  App.  Cas.  829;  51  L.  J. 
P.  C.  77;  46  L.  T.  889.  Sir 
Montague  E.  Smith  delivered 
judgment,  there  being  also  present 
Sir  Barnes  Peacock,  Sir  Robert 
Collier,  Sir  James  Hannen,  and 
Sir  Richard  Couch. 

Sir  M.  E.  Smith  said  :  "  This  is 
an  appeal  from  an  order  of  the  Su- 
preme Court  of  the  province  of  New 
Brunswick,  discharging  a  rule  nisi 
which  had  been  granted  on  the 
application  of  the  appellant  for  a 
certiorari  to  remove  a  conviction 
made  by  the  police  magistrate  of 
the  city  of  Fredericton  against 
him  for  unlawfully  selling  intoxi- 

S  2340, 


eating  liquors,  contrary  to  the  pro- 
visions of  the  Canada  Temperance 
Act,  1878.  No  question  has  been 
raised  as  to  the  sufficiency  of  the 
conviction,  supposing  the  above- 
mentioned  statute  is  a  valid  legisla- 
tive Act  of  the  Parliament  of 
Canada.  The  only  objection  made 
to  the  conviction  in  the  Supreme 
Court  of  New  Brunswick,  and  in 
the  appeal  to  Her  Majesty  in 
Council,  is  that,  ha%'ing  regard  to 
the  provisions  of  the  B.  N.  A.  Act, 
1867,  relating  to  the  distribution 
of  legislative  powers,  it  was  not 
competent  for  the  Parliament  of 
Canada  to  pass  the  Act  in  question. 
The  Supreme  Court  of  New  Bruns- 
wick made  the  order  now  appealed 
from  in  deference  to  a  judgment  of 
the  Supreme  Court  of  Canada  in 
the  case  of  The  City  of  Fredericton 
v.  The  Queen  [see  ante,  p.  60].  In 
that  case  the  question  of  the  validity 
of  the  Canada  Temperance  Act, 
1878,  though  in  another  shape, 
directly  arose,  and  the  Supreme 
Court  of  .  New  Brunswick,  con- 
sisting of  six  judges,  then  decided, 
Mr.  Justice  Palmer  dissenting  [19 
S.  C.  N.  B.  (3  Pugs,  and  B.)  139, 
Ritchie,  C.J.,  Fournier,  Tasch- 
ereau,  and  Gwynne,  JJ.],  that  the 
Act  was  beyond  the  competency 
of  the  Dominion  Parliament.  On 
the  appeal  of  the  city  of  Frederic- 
ton, this  judgment  was  reversed  by 
the  Supreme  Court  of  Canada, 
which  held,  Mr.  Justice  Henry 
dissenting,  that  the  Act  was  valid. 
(The  case  is  reported  in  3  S.  C. 
R.  505.)  The  jDresent  appeal  to  Her 
Majesty  is  brought,  in  effect,  to  re- 
view the  last-mentioned  decision. 

"  The  preamble  of  the  Act  in 
question  states  that  '  it  is  very  de- 
sirable to  promote  temperance  in 
the  Dominion,  and  that  there  should 
be  uniform  legislation  in  all  the 
provinces  respecting  the  traffic  in 
intoxicating  liquors.'  The  Act  is 
divided  into  three  parts.  The  first 
relates  to  '  proceedings  for  bringing 
the  second  part  of  this  Act  into 
force  ' ;  the  second  to  '  prohibition 
of  traffic  in  intoxicating  liquors ' ; 
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the  third  to  '  penalties  and 
prosecutions  for  offences  against 
the  second  part.' 

"  The  mode  of  bringing  the 
second  part  of  the  Act  into  force, 
stating  it  succinctly,  is  as  follows  : 
On  a  petition  to  the  Governor  in 
Council,  signed  by  not  less  than 
one-fourth  in  number  of  the  electors 
of  any  county  or  city  in  the  Domi- 
nion qualified  to  vote  at  the  election 
of  a  member  of  the  House  of  Com- 
mons, praying  that  the  second  part 
of  the  Act  should  be  in  force  and 
take  effect  in  such  county  or  city, 
and  that  the  votes  of  all  the  electors 
be  taken  for  or  against  the  adoption 
of  the  petition,  the  Governor- 
General,  after  certain  prescibed 
notices  and  evidence,  may  issue  a 
proclamation,  embodying  such  pe- 
tition, with  a  view  to  a  poll  of  the 
electors  being  taken  for  or  against 
its  adoption.  When  any  petition 
has  been  adopted  by  the  electors  of 
the  county  or  city  named  in  it,  the 
Governor-General  in  Council  may, 
after  the  expiration  of  60  days  from 
the  day  on  which  the  petition  was 
adopted,  by  Order  in  Council  pub- 
lished in  the  Gazette,  declare  that 
the  second  part  of  the  Act  shall  be 
in  force  and  take  effect  in  such 
county  or  city,  and  the  same  is  then 
to  become  of  force  and  take  effect 
accordingly.  Such  Order  in  Coun- 
cil is  not  to  be  revoked  for  three 
years,  and  only  on  like  petition  and 
procedure. 

"The  most  important  of  the 
prohibitory  enactments  contained 
in  the  second  part  of  the  Act  is 
sec.  99,  which  enacts  that,  'from 
the  day  on  which  this  part  of  this 
Act  comes  into  force  and  takes 
effect  in  any  county  or  city,  and 
for  so  long  thereafter  as  the  same 
continues  in  force  therein,  no  per- 
son, unless  it  be  for  exclusively 
sacramental  or  medicinal  purposes, 
or  for  bond  fide  use  in  some  art, 
trade,  or  manufacture,  under  the 
regulation  contained  in  the  fourth 
sub-section  of  this  section,  or  as 
hereinafter  authorized  by  one  of 
the  four  next  sub-sections  of  this 


section,  shall,  within  such  county 
or  city,  by  himself,  his  clerk, 
servant,  or  agent,  expose  or  keep 
for  sale,  or  directly  or  indirectly, 
on  any  pretence  or  upon  any  de- 
vice, sell  or  barter,  or  in  consider- 
ation of  the  purchase  of  any  other 
property  give,  to  any  other  person, 
any  spirituous  or  other  intoxicating 
liquor,  or  any  mixed  liquor,  capable 
of  being  used  as  a  beverage,  and 
part  of  which  is  spirituous  or  other- 
wise intoxicating.' 

"  Sub-sec.  2  provides  that '  neither 
any  license  issued  to  any  distiller 
or  brewer '  (and  after  enumerating 
other  licenses),  'nor  yet  any  other 
description  of  license  whatever, 
shall  in  anywise  avail  to  render 
legal  any  act  done  in  violation  of 
this  section.' 

"  Sub-sec.  3  provides  for  the  sale 
of  wine  for  sacramental  purposes, 
and  sub-sec.  4  for  the  sale  of 
intoxicating  liquors  for  medicinal 
and  manufacturing  purposes,  these 
sales  being  made  subject  to  pre- 
scribed conditions. 

"  Other  sub-sections  provide  that 
producers  of  cider,  and  distillers 
and  brewers,  may  sell  liquors  of 
their  own  manufacture  in  certain 
quantities,  which  may  be  termed 
wholesale  quantities,  or  for  export, 
subject  to  prescribed  conditions, 
and  there  are  provisions  of  a  like 
nature  with  respect  to  vine-growing 
companies  and  manufacturers  of 
native  wines. 

"  The  third  part  of  the  Act  enacts 
(sec.  100)  that  whoever  exposes 
for  sale  or  sells  intoxicating  liquors 
in  violation  of  the  second  part  of 
the  Act,  should  be  liable,  on 
summary  conviction,  to  a  penalty 
of  not  less  than  50  dollars  for  the 
first  offence,  and  not  less  than 
100  dollars  for  the  second  offence, 
and  to  be  imprisoned  for  a  term 
not  exceeding  two  months  for  the 
third  and  every  subsequent  offence; 
all  intoxicating  liquors  in  respect 
to  which  any  such  offence  has  been 
committed  to  be  forfeited. 

"The  effect  of  the  Act  when 
brought  into  force  in  any  county 
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or  town  within  the  Dominion  is, 
describing  it  generally,  to  prohibit 
the  sale  of  intoxicating  liquors, 
except  in  wholesale  quantities,  or 
for  certain  specified  purposes  to 
regulate  the  traffic  in  the  excepted 
cases,  and  to  make  sales  of  liquors 
in  violation  of  the  prohibition  and 
regulations  contained  in  the  Act 
criminal  offences,  punishable  by- 
fine,  and  for  the  third  or  subse- 
quent offence  by  imprisonment. 

"  It  was  in  the  first  place  con- 
tended, though   not  very  strongly 
relied  on,  by  the  appellant's  counsel, 
that  assuming  the   Parliament   of 
Canada   had   authority   to   pass   a 
law  for  prohibiting  and  regulating 
the  sale  of  intoxicating  liquors,  it 
could  not  delegate  its  powers,  and 
that  it  had  done  so  by   delegating 
the  power  to  bring  into  force  the 
prohibitory   and    penal    provisions 
of  the  Act  to  a   majority  of   the 
electors    of    counties     and    cities. 
The  short  answer  to  this  objection 
is  that  the  Act  does  not  delegate 
any   legislative    powers    whatever. 
It  contains  within  itself  the  whole 
legislation    on    the    matters    with 
which    it    deals.      The    provision 
that  certain  parts  of  the  Act  shall 
come  into   operation   only  on  the 
.petition  of  a  majority  of  electors 
does  not  confer  on  these  persons 
power  to  legislate.     Parliament  it- 
self enacts  the  condition  and  every- 
thing which  is  to  follow  upon  the 
condition   being   fulfilled.     Condi- 
tional legislation  of  this  kind  is  in 
many    cases    convenient,    and     is 
certainly     not    unusual,    and    the 
power   so    to   legislate   cannot   be 
denied  to  the  Parliament  of  Canada, 
when  the  subject  of  legislation  is 
within     its     competency.       Their 
Lordships  entirely  agree  with  the 
opinion  of   Chief   Justice   Ritchie 
on    this    objection.     If    authority 
on  the  point  were  necessary,  it  will 
be  found  in  the  case  of  The  Queen 
v.  Burah,  lately  before  this  Board 
[3  App.  Cas.  889 ;  see  ante,  p.  49]. 
"  The  general   question   of  the 
competency  of  the  Dominion  Par- 
liament to  pass  the  Act  depends  on 


the   construction  of  the  91st   and  Russell-. 
92nd  sections  of  the  British  North  QnEm- 
America    Act,    1867,    which    are 
found  in  Part  VI.  of  the  statute 
under   the  heading,    '  Distribution 
of  Legislative  Powers.' 

"  The   91st   section  enacts,   '  It 
shall  be  lawful  for  the   Queen  by 
and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons, 
to  make  laws  for  the   peace,  order, 
and  good  government  of  Canada, 
in    relation    to    all    matters     not 
coming  within  the  classes  of  sub- 
jects by  this  Act  assigned  exclu- 
sively  to    the   legislatures  of    the 
provinces ;    and    for    greater   cer- 
tainty,  but   not   so    as   to  restrict 
the    generality    of    the    foregoing 
terms  of  this  section,  it  is  hereby 
declared  that  (notwithstanding  any- 
thing  in    this    Act)    the  exclusive 
legislative  authority  of  the  Parlia- 
ment  of   Canada    extends    to    all 
matters  coming  within  the  classes 
of  subjects  next    hereinafter  enu- 
merated ' ;  then  after  the  enumer- 
ation of  29  classes  of  subjects,  the 
section     contains     the     following 
words  : — '  And  any  matter  coming 
within  any  of  the  classes  of  sub- 
jects  enumerated   in    this   section 
shall    not    be     deemed     to    come 
within   the  class  of   matters   of  a 
local  or  private  nature  comprised 
in  the  enumeration  of  the  classes 
of  subjects   by  this   Act  assigned 
exclusively   to    the    legislature   of 
the  province.' 

"  The  general  scheme  of  the 
British  North  America  Act  with 
regard  to  the  distribution  of  legis- 
lative powers,  and  the  general 
scope  and  effect  of  sees.  91  and  92, 
and  their  relation  to  each  other, 
were  fully  considered  and  com- 
mented on  by  this  Board  in  the 
case  of  the  Citizens'  Insurance  Co. 
v.  Parsons,  Nov.  26,  1881,  7  App. 
Cas.  96;  51  L.  J.  P.  C.  11;  45 
L.  T.  721.  [See  sub-sec.  13,  sec. 
92.]  According  to  the  principle 
of  construction  there  pointed  out, 
the  first  question  to  be  determined 
is,  whether  the  Act  now  in  ques- 
tion falls  within  any  of  the  classes 
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legislatures  of  the  provinces.  If 
it  does,  then  the  further  question 
would  arise,  namely,  whether  the 
subject  of  the  Act  does  not  also 
fall  within  one  of  the  enumerated 
classes  of  subjects  in  sec.  91,  and 
so  does  not  still  belong  to  the 
Dominion  Parliament.  But  if  the 
Act  does  not  fall  within  any  of 
the  classes  of  subjects  in  sec.  92, 
no  further  question  will  remain, 
for  it  cannot  be  contended,  and 
indeed  was  not  contended  at  their 
Lordships'  bar,  that,  if  the  Act 
does  not  come  within  one  of  the 
classes  of  subjects  assigned  to  the 
provincial  legislatures,  the  Parlia- 
of  Canada  had  not,  by  its  general 
power  '  to  make  laws  for  the  peace, 
order,  and  good  government  of 
Canada,'  full  legislative  authority 
to  pass  it. 

"  Three  classes  of  subjects  enu- 
merated in  sec.  92  were  referred 
to,  under  each  of  which,  it  was 
contended  by  the  appellant's  coun- 
sel, the  present  legislation  fell. 
These  were : — 

"  9.  Shop,  saloon,  tavern,  auc- 
tioneer, and  other  licenses  in  order  to 
the  raising  of  a  revenue  for  provin- 
cial, local,  or  municipal  purposes. 

"13.  Property  and  civil  rights 
in  the  province. 

"  16.  Generally  all  matters  of  a 
merely  local  or  private  nature  in 
the  province. 

"  With  regard  to  the  first  of 
these  classes,  No.  9,  it  is  to  be 
observed  that  the  power  of  grant- 
ing licenses  is  not  assigned  to  the 
provincial  legislatures  for  the 
purpose  of  regulating  trade,  but 
'  in  order  to  the  raising  of  a 
revenue  for  provincial,  local,  or 
municipal  purposes.' 

"  The  Act  in  question  is  not  a 
fiscal  law ;  it  is  not  a  law  for 
raising  revenue ;  on  the  contrary, 
the  effect  of  it  may  be  to  destroy  or 
diminish  revenue ;  indeed  it  was  a 
main  objection  to  the  Act  that  in 
the  city  of  Fredericton  it  did  in 
point  of  fact  diminish  the  sources 


of  municipal  revenue.  It  is  evi- 
dent, therefore,  that  the  matter  of 
the  Act  is  not  within  the  class  of 
subject  No.  9,  and  consequently 
that  it  could  not  have  been  passed, 
by  the  provincial  legislature  by 
virtue  of  any  authority  conferred 
upon  it  by  that  sub-section. 

"  It  appears  that  by  statutes  of 
the  province  of  New  Brunswick 
authority  has  been  conferred  upon 
the  municipality  of  Fredericton  to 
raise  money  for  municipal  purposes 
by  granting  licenses  of  the  nature 
of  those  described  in  No.  9  of  sec. 
92,  and  that  licenses  granted  to 
taverns  for  the  sale  of  intoxicating 
liquors  were  a  profitable  source  of 
revenue  to  the  municipality.  It 
was  contended  by  the  appellant's 
counsel,  and  it  was  their  main 
argument  on  this  part  of  the  case, 
that  the  Temperance  Act  inter- 
fered prejudicially  with  the  traffic 
from  which  this  revenue  was  de- 
rived, and  thus  invaded  a  subject 
assigned  exclusively  to  the  pro- 
vincial legislature.  But,  sup- 
posing the  effect  of  the  Act  to  be 
prejudicial  to  the  revenue  derived 
by  the  municipality  from  licenses, 
it  does  not  follow  that  the  Do- 
minion Parliament  might  not  pass 
it  by  virtue  of  its  general  authority 
to  make  laws  for  the  peace,  order, 
and  good  government  of  Canada. 
Assuming  that  the  matter  of  the 
Act  does  not  fall  within  the  class 
of  subject  described  in  No.  9,  that 
sub -section  can  in  no  way  inter- 
fere with  the  general  authority  of 
the  Parliament  to  deal  with  that 
matter.  If  the  argument  of  the 
appellant  that  the  power  given  to 
the  provincial  legislatures  to  raise 
a  revenue  by  licenses  prevents  the 
Dominion  Parliament  from  legis- 
lating with  regard  to  any  article 
or  commodity  which  was  or  might 
be  covered  by  such  licenses  were 
to  prevail,  the  consequence  would 
be  that  laws  which  might  be  neces- 
sary for  the  pnblic  good  or  the 
public  safety  could  not  be  enacted 
at  all.  Suppose  it  were  deemed  to 
be  necessary  or  expedient  for  the 
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national    safety,   or    for    political 
reasons,   to  prohibit  the   sale    of 
arms,  or   the  carrying  of  arms,  it 
could  not  be  contended  that  a  pro- 
vincial    legislature     would     have 
authority,  by  virtue  of  sub-sec.  9 
(which   alone   is   now   under   dis- 
cussion),  to   pass   any    such   law, 
nor,    if   the    ajjpellant's   argument 
were   to   prevail,   would    the   Do- 
minion   Parliament   be   competent 
to  pass  it,  since  such  a  law  would 
interfere     prejudicially    with    the 
revenue     derived     from     licenses 
granted  under  the  authority  of  the 
provincial  legislature  for  the   sale 
or   the   carrying   of  arms.     Their 
Lordships    think    that    the    right 
construction    of     the     enactments 
does  not  lead  to  any  such  incon- 
venient  consequence.     It   appears 
to   them   that    legislation    of    the 
kind  referred  to,  though  it  might 
interfere  with  the  sale  or  use  of  an 
article  included  in  a  license  granted 
under  sub-sec.   9,  is   not  in  itself 
legislation  upon  or  within  the  sub- 
ject of  that  sub-section,  and  conse- 
quently is  not  by  reason  of  it  taken 
out   of   the  general  power  of   the 
Parliament  of   the  Dominion.     It 
is  to  be  observed  that  the  express 
provision  of   the   Act  in  question 
that    no    licenses    shall    avail    to 
render  legal  any  act  done  in  viola- 
tion of  it,  is  only  the  expression, 
inserted  probably   from   abundant 
caution,  of  what  would  be  neces- 
sarily implied  from  the  legislation 
itself,  assuming  it  to  be  valid. 

"  Next,  their  Lordships  cannot 
think  that  the  Temperance  Act  in 
question  properly  belongs  to  the 
class  of  subjects  '  Property  and 
Civil  Eights.'  It  has  in  its  legal 
aspect  an  obvious  and  close  simi- 
larity to  laws  which  place  restric- 
tions on  the  sale  or  custody  of 
poisonous  drugs,  or  of  dangerously 
explosive  substances.  These  things, 
as  well  as  intoxicating  liquors,  can, 
of  course,  be  held  as  property,  but 
a  law  placing  restrictions  on  their 
sale,  custody,  or  removal,  on  the 
ground  that  the  free  sale  or  use  of 
them  is  dangerous  to  public  safety, 


and  making  it  a  criminal  offence  Busseu,  v.  Tub 
punishable  by  fine  or  imprisonment  W"3™- 
to  violate  these  restrictions,  cannot 
properly  be  deemed  a  law  in  rela- 
tion to  property  in  the  sense  in 
which  those  words  are  used  in 
the  92nd  section.  What  Parlia- 
ment is  dealing  with  in  legislation 
of  this  kind  is  not  a  matter  in 
relation  to  property  and  its  rights, 
but  one  relating  to  public  order 
and  safety.  That  is  the  primary 
matter  dealt  with,  and  though  in- 
cidentally the  free  use  of  things  in 
which  men  may  have  property  is 
interfered  with,  that  incidental 
interference  does  not  alter  the 
character  of  the  law.  Upon  the 
same   considerations,    the   Act    in 

question   cannot    be    regarded    as 

legislation  in  relation  to  civil  rights. 

In   however    large   a    sense    these 

words  are  used,  it  could  not  have 

been    intended     to     prevent     the 

Parliament   of    Canada   from    de- 
claring and  enacting  certain    uses 

of  property,  and   certain   acts   in 

relation  to  property,  to  be  criminal 

and  wrongful.     Laws  which  make 

it   a   criminal   offence   for   a   man 

wilfully  to  set  fire  to  his  own  house 

on  the  ground   that  such   an   act 

endangers  the  public  safety,  or  to 

overwork  his  horse  on  the  ground 

of   cruelty  to   the  animal,  though 

affecting   in  some   sense   property 

and  the  right  of  a  man  to  do  as  he 

pleases  with  his  own,   cannot  pro- 
perly be  regarded  as  legislation  in 

relation   to    property   or    to    civil 

rights.     Nor   could   a   law   which 

prohibited  or  restricted  the  sale  or 

exposure  of  cattle  having  a  conta- 
gious    disease     be     so     regarded. 

Laws  of  this  nature,  designed  for 

the    promotion    of    public    order, 

safety,  or  morals,  and  which  sub- 
ject those  who  contravene  them  to 

criminal  procedure  and  punishment, 

belong   to  the  subject   of    public 

wrongs  rather  than  to  that  of  civil 

rights.      They    are    of    a    nature 

which    fall    within    the    general 

authority  of  Parliament  to  make 

laws  for  the  order  and  good  govern- 
ment of  Canada,  and  have  direct 
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Queen.  one  0£  ^e  emltnerated  classes  of 

subjects  assigned  exclusively  to 
the  Parliament  of  Canada.  It  was 
said  in  the  course  of  the  judgment 
of  this  Board  in  the  case  of  the 
Citizens'  Insurance  Company  of 
Canada  v.  Parsons,  that  the  two 
sections  (91  and  92)  must  be  read 
together,  and  the  language  of  one 
interpreted,  and,  where  necessary, 
modified  by  that  of  the  other. 
Few,  if  any,  laws  could  be  made 
by  Parliament  for  the  peace,  order, 
and  good  government  of  Canada 
which  did  not  in  some  incidental 
way  affect  property  and  civil  rights ; 
and  it  could  not  have  been  intended, 
when  assuring  to  the  provinces 
exclusive  legislative  authority  on 
the  subjects  of  property  and  civil 
rights,  to  exclude  the  Parliament 
from  the  exercise  of  this  general 
power  whenever  any  such  inci- 
dental interference  would  result 
from  it.  The  true  nature  and 
character  of  the  legislation  in  the 
particular  instance  under  discussion 
must  always  be  determined,  in  order 
to  ascertain  the  class  of  subject  to 
which  it  really  belongs.  In  the 
present  case  it  appears  to  their 
Lordships,  for  the  reasons  already 
given,  that  the  matter  of  the  Act 
in  question  does  not  properly  be- 
long to  the  class  of  subjects  '  Pro- 
perty and  Civil  Bights '  within  the 
meaning  of  sub-sec.  13. 

"  It  was  argued  by  Mr.  Benjamin 
that  if  the  Act  related  to  criminal 
law,  it  was  provincial  criminal  law, 
and  he  referred  to  sub-sec.  15  of 
sec.  92,  namely,  '  The  imposition  of 
any  punishment  by  fine,  penalty,  or 
imprisonment  for  enforcing  any  law 
of  the  province  made  in  relation  to 
any  matter  coming  within  any  of 
the  classes  of  subjects  enumerated 
in  this  section.'  No  doubt  this 
argument  would  be  well  founded  if 
the  principal  matter  of  the  Act 
could  be  brought  within  any  of 
these  classes  of  subjects  ;  but  as  far 
as  they  have  yet  gone,  their  Lord- 
ships fail  to  see  that  this  has  been 
done. 


"  It  was  lastly  contended  that 
this  Act  fell  within  sub-sec.  16  of 
sec.  92, — '  Generally  all  matters  of 
a  merely  local  or  personal  nature 
in  the  province.' 

"  It  was  not,  of  course,  contended 
for  the  appellant  that  the  Legisla- 
ture of  New  Brunswick  could  have 
passed  the  Act  in  question,  which 
embraces  in  its  enactments  all  the 
provinces  :  nor  was  it  denied,  with 
respect  to  this  last  contention,  that 
the   Parliament  of   Canada  might 
have  passed  an  Act  of  the  nature  of 
that  under  discussion,  to  take  effect 
at  the  same  time  throughout  the 
whole  Dominion.    Their  Lordships 
understand  the  contention  to   be 
that,  at  least  in  the  absence  of  a 
general  law  of  the  Parliament  of 
Canada,  the  provinces  might  have 
passed  a  local  law  of  a  like  kind, 
each  for  its  own  province,  and  that, 
as  the  prohibitory  and  penal  parts 
of  the  Act  in  question  were  to  come 
into  force  in   those  counties  and 
cities  only  in  which  it  was  adopted 
in  the  manner  prescribed,  or,  as  it 
was   said,   '  by   local  option,'   the 
legislation  was  in  effect,  and  on  its 
face,  upon   a  matter  of  a  merely 
local   nature.      The  judgment  of 
Allen,  C.J.,  delivered  in  the  Su- 
preme Court  of  the  province  of 
New    Brunswick   in   the  case  of 
Barker  v.  The  City  of  Predericton, 
19  S.  C.  N.  B.  (3  Pugs.  &  B.), 
139,   which    was    adverse  to  the 
validity   of  the    Act  in  question, 
appears  to  have  been  founded  upon 
this  view  of  its  enactments.    The 
learned  Chief  Justice  says : — '  Had 
this   Act    prohibited    the   sale _ of 
liquor,  instead  of  merely  restricting 
and  regulating  it,  I  should  have  had 
no  doubt  about  the  power  of  the 
Parliament  to  pass  such  an  Act; 
but  I  think  an  Act,  which  in  effect 
authorizes  the  inhabitants  of  each 
town  or  parish  to  regulate  the  sale 
of  liquor,  and  to  direct  for  whom, 
for  what  purposes,  and  under  what 
conditions   spirituous  liquors  may 
be  sold  therein,  deals  with  matters 
of  a  merely  local  nature,  which,  by 
the  terms  of  the  16th  sub-section 
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of  sec.  92  of  the  British  North 
America  Act,  are  within  the  exclu- 
sive control  of  the  local  legislature.' 

"  Their  Lordships  cannot  concur 
in  this  view.  The  declared  object 
of  Parliament  in  passing  the  Act 
is  that  there  should  be  uniform 
legislation  in  all  the  provinces 
respecting  the  traffic  in  intoxicating 
liquors,  with  a  view  to  promote 
temperance  in  the  Dominion.  Par- 
liament does  not  treat  the  promotion 
of  temperance  as  desirable  in  one 
province  more  than  in  another,  but 
as  desirable  everywhere  throughout 
the  Dominion.  The  Act  as  soon 
as  it  was  passed  became  a  law  for 
the  whole  Dominion,  and  the 
enactments  of  the  first  part,  relating 
to  the  machinery  for  bringing  the 
second  part  into  force,  took  effect 
and  might  be  put  in  motion  at  once 
and  everywhere  within  it.  It  is 
true  that  the  prohibitory  and  penal 
parts  of  the  Acts  are  only  to  come 
into  force  in  any  county  or  city 
upon  the  adoption  of  a  petition  to 
that  effect  by  a  majority  of  electors, 
but  this  conditional  application  of 
these  parts  of  the  Act  does  not  con- 
vert the  Act  itself  into  legislation 
in  relation  to  a  merely  local  matter. 
The  objects  and  scope  of  the  legis- 
lation are  still  general,  viz.,  to 
promote  temperance  by  means  of  a 
uniform  law  throughout  the  Do- 
minion. 

"  The  manner  of  bringing  the 
prohibitions  and  penalties  of  the 
Act  into  force,  which  Parliament 
has  thought  fit  to  adopt,  does  not 
alter  its  general  and  uniform 
character.  Parliament  deals  with 
the  subject  as  one  of  general  con- 
cern to  the  Dominion,  upon  which 
uniformity  of  legislation  is  desirable, 
and  the  Parliament  alone  can  so 
deal  with  it.  There  is  no  ground 
or  pretence  for  saying  that  the  evil 
or  vice  struck  at  by  the  Act  in 
question  is  local  or  exists  only  in 
one  province,  and  that  Parliament, 
under  colour  of  general  legislation, 
is  dealing  with  a  provincial  matter 
only.  It  is  therefore  unnecessary 
to  discuss  the  considerations  which 


a  state  of  circumstances  of  this  Russell  v.  The 
kind  might  present.  The  present  QUEEN- 
legislation  is  clearly  meant  to  apply 
a  remedy  to  an  evil  which  is  as- 
sumed to  exist  throughout  the 
Dominion,  and  the  local  option,  as 
it  is  called,  no  more  localises  the 
subject  and  scope  of  the  Act  than 
a  provision  in  an  Act  for  the  pre- 
vention of  contagious  diseases  in 
cattle  that  a  public  officer  should 
proclaim  in  what  districts  it  should 
come  into  effect,  would  make  the 
statute  itself  a  mere  local  law 
for  each,  of  these  districts.  In 
statutes  of  this  kind  the  legislation 
is  general,  and  the  provision  for 
the  special  application  of  it  to  par- 
ticular places  does  not  alter  its 
character. 

"  Their  Lordships  having  come 
to  the  conclusion  that  the  Act  in 
question  does  not  fall  within  any 
of  the  classes  of  subjects  assigned 
exclusively  to  the  provincial  legis- 
latures, it  becomes  unnecessary  to 
discuss  the  further  question  whether 
its  provisions  also  fall  within  any  of 
the  classes  of  subjects  enumerated 
in  sec.  91.  In  abstaining  from 
this  discussion,  they  must  not  be 
understood  as  intimating  any  dis- 
sent from  the  opinion  of  the  Chief 
Justice  of  the  Supreme  Court  of 
Canada  and  the  other  judges,  who 
held  that  the  Act,  as  a  general 
regulation  of  the  traffic  in  intoxi- 
cating liquors  throughout  the 
Dominion,  fell  within  the  class  of 
subject,  '  the  regulation  of  trade 
and  commerce,'  enumerated  in  that 
section,  and  was,  on  that  ground, 
a  valid  exercise  of  the  legislative 
power  of  the  Parliament  of 
Canada." 

Judgment  of  the  Supreme  Court 
of  Canada  affirmed  with  costs. 

In  Hodge  v.  The  Queen,  in  Hodge  v.  The 
the  court  below  June  30,  1882,  Queen. 
7  O.  A.  E.  246,  Spragge,  C.J., 
Burton,  Patterson,  and  Morrison, 
JJ.A.,  reversing  Hagarty,  C.J., 
Armour,  and  Cameron,  JJ.,  46 
U.  C.  Q.  B.  141,  153,  who  had 
held  the  Act  ultra  vires ;  in  P.  C. 
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Hodge  v.  The 
Queen. 


Dec.  15,  1883,  9  App.  Cas.  117; 
53  L.  J.  P.  C.  1 ;    50  L.  T.  301, 

the  question  was,  had  the  Legisla- 
ture of  Ontario  any  authority  to 
enact  such  regulations  as  were 
enacted  by  the  Board  of  Commis- 
sioners, and  to  create  offences  and 
annex  penalties  for  their  infraction  ; 
and,  secondly,  that  if  the  legislature 
had  such  authority,  could  it  dele- 
gate it  to  the  Board  of  Commission- 
ers or  any  other  authority  outside 
their  own  legislative  body  ?  As  in 
Russell  v.  The  Queen,  so  in  this 
case  the  judgment  is  given  fully 
and  contains  all  the  facts. 

The  judgment  was  delivered  by 
Lord  Fitzgerald,  there  being  also 
present  Sir  Barnes  Peacock,  Sir 
R.  Collier,  Sir  R.  Couch,  and  Sir 
A.  Hobhouse. 

"  The  Appellant,  Archibald  G. 
Hodge,  the  proprietor  of  a  tavern 
known  as  the  St.  James'  Hotel,  in 
the  city  of  Toronto,  and  who,  on 
the  7th  May  1881,  was  the  holder 
of  a  license  for  the  retail  of  spiri- 
tuous liquors  in  his  tavern,  and 
also  licensed  to  keep  a  billiard 
saloon,  was  summoned  before  the 
police  magistrate  of  Toronto  for  a 
breach  of  the'  resolutions  of  the 
License  Commissioners  of  Toronto, 
and  was  convicted  on  evidence 
sufficient  to  sustain  the  conviction 
if  the  magistrate  had  authority  in 
law  to  make  it. 

"  The  conviction  is  as  follows, 
namely  : — '  Conviciion.  —  Can- 
ada :  Province  of  Ontario,  County 
of  York,  City  of  Toronto,  to  wit : — 
Be  it  remembered,  that  on  the  19th 
May  1881,  at  the  city  of  Toronto, 
in  the  county  of  York,  Archibald 
G.  Hodge,  of  the  said  city,  is  con- 
victed before  me,  George  Taylor 
Denison,  Esquire,  police  magistrate 
in  and  for  the  said  city  of  Toronto, 
for  that  he,  the  said  Archibald  G. 
Hodge,  being  a  person  who,  after 
the  passing  of  the  resolution  here- 
inafter mentioned,  received,  and 
who,  at  the  time  of  the  committing 
of  the  offence  hereinafter  men- 
tioned, held  a  license  under  the 
Liquor  License    Act,   for   and   in 


respect  of  the  tavern  known  as  the 
St.  James'  Hotel,  situate  on  York 
Street,  within  the  city  of  Toronto, 
on  the  7th  May  in  the  year  afore- 
said, at  the  said  city  of  Toronto, 
did  unlawfully  permit,  allow,  and 
suffer  a  billiard  table  to  be  used, 
and  a  game  of  billiards  to  be  played 
thereon  in  the  said  tavern,  during 
the  time  prohibited  by  the  Liquor 
License  Act  for  the  sale  of  liquor 
therein,  to  wit,  after  the  hour  of 
seven,  o'clock  at  night  on  the  said 
7th  May,  being  Saturday,  against 
the  form  of  the  resolution  of  the 
License  Commissioners  for  the  city 
of  Toronto  for  regulating  taverns 
and  shops,  passed  on  the  25th 
April,  in  the  year  aforesaid,  in  such 
case  made  and  provided. 

'  Thomas  Dexter,  of  said  city, 
License  Inspector  of  the  city  of 
Toronto,  being  the  complainant. 

'And  I  adjudge  the  said  Archi- 
bald G.  Hodge,  for  his  said  offence, 
to  forfeit  and  pay  the  sum  of  twenty 
dollars,  to  be  paid  and  applied 
according  to  law ;  and  also  to  pay 
to  the  said  Thomas  Dexter  the  sum 
of  two  dollars  and  eighty-five  cents 
for  his  costs  in  this  behalf ;  and  if 
the  said  several  sums  be  not  paid 
forthwith,  then  I  order  that  the 
same  be  levied  by  distress  and  sale 
of  goods  and  chattels  of  the  said 
Archibald  G.  Hodge ;  and  in  default 
of  sufficient  distress,  I  adjudge  the 
said  Archibald  G.  Hodge  to  be  im- 
prisoned in  the  common  gaol  of  the 
said  city  of  Toronto  and  county  of 
York,  at  Toronto,  in  the  county  of 
York,  and  there  be  kept  at  hard 
labour  for  the  space  of  fifteen  days, 
unless  the  said  sums,  and  the  costs 
and  charges  of  conveying  of  the 
said  Archibald  G.  Hodge  to  the  said 
gaol,  shall  be  sooner  paid.' 

"  On  the  27th  May  1881,  a  ride 
nisi  v/ as  obtained  to  remove  thatcon- 
viction  into  the  Court  of  Queen's 
Bench  for  Ontario,  in  order  that  it 
should  be  quashed  as  illegal,  on  the 
grounds,  1st,  that  the  said  resolu- 
tion of  the  said  License  Commision- 
ers  is  illegal  and  unauthorized ; 
2nd,  that  the  said  License  Com- 
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missioners  had  no  authority  to  pass 
the  resolution  prohibiting  the  game 
of  billiards  as  in  the  said  resolution, 
nor  had  they  power  to  authorize  the 
imposition  of  a  fine,  or,  in  default 
of  payment  thereof,  imprisonment 
for  a  violation  of  the  said  resolu- 
tion ;  3rd,  the  Liquor  License  Act, 
under  which  the  said  Commission- 
ers have  assumed  to  pass  the  said 
resolution,  is  beyond  the  authority  of 
the  Legislature  of  Ontario,  and  does 
not  authorize  the  said  resolution. 

"  It  will  be  observed  that  the 
question  whether  the  local  legisla- 
ture could  confer  authority  on  the 
License  Commissioners  to  make  the 
resolution  in  question  is  not  di- 
rectly raised  by  the  rule  nisi.  On 
the  27th  June  1881,  that  rule  was 
made  absolute,  and  an  order  pro- 
nounced by  the  Court  of  Queen's 
Bench  to  quash  the  conviction. 
The  judgment  of  the  Court,  which 
seems  to  have  been  unanimous, 
was  delivered  by  Hagarty,  C.J., 
with  elaborate  reasons  [46  U.  C. 
Q.  B.  141],  but  finally  it  will  be 
found  that  the  decision  of  the 
Court  rests  on  one  ground  alone, 
and  does  not  profess  to  decide 
the  question  which  on  this  ap- 
peal was  principally  discussed  be- 
fore their  Lordships.  The  Chief 
Justice,  in  the  course  of  his 
judgment,  says  : — '  It  was  stated 
to  us  that  the  parties  desired  to 
present  directly  to  the  Court  the 
very  important  question  whether 
the  local  legislature,  assuming  that 
it  had  the  power  themselves  to 
make  these  regulations  and  create 
these  offences,  and  annex  penalties 
for  their  infraction,  could  delegate 
such  powers  to  a  Board  of  Com- 
missioners or  any  other  authority 
outside  their  own  legislative  body.' 

"  And,  again,  he  adds  : — '  We 
are  thus  brought  in  face  of  a  very 
serious  question,  namely,  the  power 
of  the  Ontario  Legislature  to  vest 
in  the  License  Board  the  power  of 
creating  new  offences  and  annex- 
ing penalties  for  their  commission.' 
And  concludes  his  judgment  thus, 
referring  to  the  resolutions  : — '  The 


legislature  has  not  enacted  any  of  Hodge  v.  The 

these,  but   has    merely  authorized  QUEE»- 

each   Board   in   its    discretion    to 

make  them. 

"  '  It  seems  very  difficult,  in  our 

judgment,  to  hold  that  the  Con- 
federation    Act    gives    any    such 

power  of  delegating  authority,  first 

of  creating  a   quasi    offence,  and 

then  of  punishing  it  by  fine  or  im- 
prisonment.     We   think    it   is    a 

power  that  must  be  exercised  by 

the  legislature  alone.     In  all  these 

questions  of  ultra  vires  the  powers 

of  our  legislature,  we  consider  it 

our  wisest  course  not  to  widen  the 

discussion    by   considerations    not 

necessarily  involved  in  the  decision 

of  the  point  in  controversy. 

"  '  We,  therefore,  enter  into  no 

general  consideration  of  the  powers 

of  the  legislature  to  legislate  on  this 

subject ;  but,  assuming  this  right 

so  to  do,  we  feel  constrained  to  hold 

that  they  cannot  devolve  or  delegate 

these  powers  to  the  discretion  of  a 

local  Board  of  Commissioners. 
"  '  We  think  the  defendant  has 

the  right  to  say   that  he  has  not 

offended   against   any  law  of   the 

province,  and  that  the  convictions 

cannot  be  supported.' 

"  The  case  was  taken  from  the 

Queen's  Bench  on  appeal  to  the 
Court  of  Appeal  for  Ontario,  under 
the   Ontario    Act,  44  Vict.  c.  27. 

(s.  17),  and  on  the  30th  June  1882 
that  Court  reversed  the  decision  of 
the  Queen's  Bench,  and  affirmed 
the  conviction. 

"  Two  questions  only  appear  to 
have  been  discussed  in  the  Court 
of  Appeal,  1st,  that  the  Legisla- 
ture of  Ontario  had  not  authority 
to  enact  such  regulations  as  were 
enacted  by  the  Board  of  Commis- 
sioners, and  to  create  offences  and 
annex  penalties  for  their  infrac- 
tion; and,  2nd,  that  if  the  legis- 
lature had  such  authority,  it  could 
not  delegate  it  to  the  Board  of  Com- 
missioners, or  any  other  authority 
outside  their  own  legislative  body. 

"This  second  ground  was  that 
on  which  the  judgment  of  the 
Court  of  Queen's  Bench  rested. 
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"  The  judgments  delivered  in 
the  Court  of  Appeal  by  Spragge, 
C.J.,  and  Burton,  JA.,  are  able 
and  elaborate,  and  were  adopted 
by  Patterson  and  Morrisson,  JJ., 
and  their  Lordships  have  derived 
considerable  aid  from  a  careful 
consideration  of  the  reasons  given 
in  both  courts. 

"  The  appellant  now  seeks  to 
reverse  the  decision  of  the  Court 
of  Appeal,  both  on  the  two  grounds 
on  which  the  case  was  discussed  in 
that  court  and  on  others  technical 
but  substantial,  and  which  were 
urged  before  this  Board  with  zeal 
and  ability.  The  main  questions 
arise  on  an  Act  of  the  Legislature 
of  Ontario,  and  on  what  have  been 
called  the  resolutions  of  the  License 
Commissioners. 

"The  Act  in  question  is  c.  181 
of  the  Revised  Statutes  of  Ontario, 
1877,  and  is  cited  as 'the  Liquor 
License  Act.' 

"  Sec.  3  of  this  Act  provides  for 
the  appointment  of  a  Board  of 
License  Commissioners  for  each 
city,  county,  union  of  counties,  or 
electoral  district  as  the  Lieutenant- 
Governor  may  think  fit,  and  sees.  4 
and  5  are  as  follow : — 

'  Sec.  4.  License  Commissioners 
may,  at  any  time  before  the  first 
day  in  each  year,  pass  a  resolution, 
or  resolutions,  for  regulating  and 
determining  the  matters  following, 
that  is  to  say : — 

'  (1.)  For  defining  the  conditions 
and  qualifications  requisite 
to  obtain  tavern  licenses 
for  the  retail,  within  the 
municipality,  of  spirit- 
uous, fermented,  or  other 
manufactured  liquors,  and 
also  shop  licenses  for  the 
sale  by  retail,  within  the 
municipality,  of  such 
liquors  in  shops  or  places 
other  than  taverns,  inns, 
alehouses,  beerhouses,  or 
places  of  public  enter- 
tainment. 

'  (2.)  For  limiting  the  number 
of  tavern  and  shop  licenses 


respectively,  and  for  de- 
fining the  respective  times 
and       localities      within 
which,  and  the  persons  to 
whom,  such  limited  num- 
ber may  be  issued  within 
the  year  from  the  first  day 
of  May  on  one  year  till 
the  thirtieth  day  of  April 
inclusive  of  the  next  year. 
'  (3.)  For  declaring  that  in  cities 
a  number  not  exceeding 
ten  persons,  and  in  towns 
a  number  not  exceeding 
four  persons,  qualified  to 
have  a  tavern  license,  may 
be    exempted    from    the 
necessity  of  having  all  the 
tavern  accommodation  re- 
quired by  law. 
'  (4.)  For  regulating  the  taverns 
and  shops  to  be  licensed. 
'  (5.)  For  fixing    and   defining 
the   duties,  powers,  and 
privileges  of  the  inspector 
of  licenses  of  their  dist- 
rict. 
'  Sec.  5.    In   and   by   any   such 
resolution  of  a  Board  of  License 
Commissioners,  the  said  Board  may 
impose  penalties  for  the  infraction 
thereof.5 

"  Sec.  43  prohibits  the  sale  of 
intoxicating  liquors  from  or  after 
the  hour  of  seven  of  the  clock  on 
Saturday  till  six  of  the  clock  on 
Monday  morning  thereafter. 

"  Sec.  51  imposes  on  any  person 
who  sells  spirituous  liquors  without 
the  license  by  law  required,  or 
otherwise  violates  any  other  pro- 
vision of  the  Act,  in  respect  of 
which  violation  no  other  punish- 
ment is  prescribed,  for  the  first 
offence  a  penalty  of  not  less  than 
twenty  dollars  and  not  more  than 
fifty  dollars,  besides  costs,  and  for 
the  second  offence  imprisonment 
with  hard  labour  for  a  period  not 
exceeding  three  calendar  months. 

"Sec.  52.  For  punishment  of 
offences  against  sec.  43  (requiring 
taverns,  &c,  to  be  closed  from 
seven  o'clock  on  Saturday  night 
until  six  o'clock  on  Monday  morn- 
ing), a  penalty  for  the  first  offence 


•  B.N.A.  ACT,  s.  92  (9).— GAOL  OR  PAYMENT. 


139 


of  not  less  than  twenty  dollars  with 
costs,  or  fifteen  days  imprisonment 
with  hard  labour,  and  with  in- 
creasing penalties  for  second,  third, 
and  fourth  offences;  and  sec.  70 
provides  that  where  the  resolution 
of  the  License  Commissioners  im- 
poses a  penalty  it  may  be  recovered 
and  enforced  before  a  magistrate  in 
the  manner  and  to  the  extent  that 
bye-laws  of  municipal  corporations 
may  be  enforced  under  the  autho- 
rity of  the  Municipal  Act. 

"  License  Commissioners  were 
duly  appointed  under  this  statute, 
who,  on  25th  April  1881,  in  pur- 
suance of  its  provisions,  made  the 
resolution  or  regulation  now  ques- 
tioned in  relation  to  licensed  taverns 
or  shops  in  the  city  of  Toronto, 
which  contains,  inter  alia,  the  fol- 
lowing paragraphs,  viz. : — 

'Nor  shall  any  such  licensed 
person,  directly  or  indirectly  as 
aforesaid,  permit,  allow,  or  suffer 
any  bowling  alley,  billiard  or  baga- 
telle table  to  be  used,  or  any  games 
or  amusements  of  the  like  descrip- 
tion to  be  pla'yed  in  such  tavern  or 
shop,  or  in  or  upon  any  premises 
connected  therewith,  during  the 
time  prohibited  by  the  Liquor 
License  Act,  or  by  this  resolution, 
for  the  sale  of  liquor  therein. 

'Any  person  or  persons  guilty 
of  any  infraction  of  any  of  the  pro- 
visions of  this  resolution  shall,  upon 
conviction  thereof  before  the  police 
magistrate  of  the  city  of  Toronto, 
forfeit  and  pa)'  a  penalty  of  twenty 
dollars  and  costs ;  and  in  default 
of  payment  thereof  forthwith,  the 
said  police  magistrate  shall  issue 
his  warrant  to  levy  the  said  penalty 
by  distress  and  sale  of  the  goods 
and  chattels  of  the  offender;  and 
in  default  of  sufficient  distress  in 
that  behalf,  the  said  police  magis- 
trate shall  by  warrant  commit  the 
offender  to  the  common  gaol  of  the 
city  of  Toronto,  with  or  without 
hard  labour,  for  the  period  of  fifteen 
days,  unless  the  said  penalty  and 
costs,  and  all  costs  of  distress  and 
commitment,  be  sooner  paid.' 

"  The  appellant  was  the  holder 


of   a  retail  license  for  his  tavern,  Hodgb  v.  The 
and  had  signed  an  undertaking,  as  <*trEEN- 
follows  : — 

'  We,  the  undersigned  holders  of 
licenses  for  taverns  and  shops  in 
tbe  city  of  Toronto,  respectively 
acknowledge  that  we  have  severally 
and  respectively  received  a  copy  of 
the  resolution  of  the  License  Com- 
missioners of  the  city  of  Toronto 
to  regulate  taverns  and  shops, 
passed  on  the  25th  day  of  April 
last,  hereunto  annexed,  upon  the 
several  dates  set  opposite  to  our 
respective  signatures  hereunder 
written,  and  we  severally  and  re- 
spectively promise,  undertake,  and 
agree  to  observe  and  perform  the 
conditions  and  provisions  of  such 
resolution. — A.  G.  Hodge. 

'  2nd  May,  Tavern.' 

"  He  was  also  the  holder  of  a  bil- 
liard license  for  the  city  of  Toronto 
to  keep  a  billiard  saloon  with  one 
table  for  the  year  1881,  and,  under 
it,  had  a  billiard  table  in  his  tavern. 

"He  did  permit  this  billiard 
table  to  be  used  as  such  within  the 
period  prohibited  by  the  resolution 
of  the  License  Commissioners,  and 
it  was  for  that  infraction  of  their 
rules  he  was  prosecuted  and  con- 
flicted. 

"  The  preceding  statement  of  the 
facts  is  sufficient  to  enable  their 
Lordships  to  determine  the  ques- 
tion raised  on  the  appeal. 

"  Mr.  Kerr,  Q.C.,  and  Mr.  Jeune, 
in  their  full  and  very  able  argu- 
ment for  the  appellant,  informed 
their  Lordships  that  the  first  and 
principal  question  in  the  cause  was 
whether  '  The  Liquor  License  Act 
of  1877,' in  its  4th  and  5th  sections, 
was  ultra  vires  of  the  Ontario 
Legislature,  and  properly  said  that 
it  was  a  matter  of  importance 
as  between  the  Dominion  Parlia- 
ment and  the  legislature  of  the 
province. 

"  Their  Lordships  do  not  think 
it  necessary  in  the  present  case  to 
lay  down  any  general  rule  or  rules 
for  the  construction  of  the  British 
North    America   Act.      They  are 
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impressed  with  the  justice  of  an 
observation  by  Hagarty,  C.  J., '  that 
in  all  these  questions  of  ultra  vires 
it  is  the  wisest  course  not  to  widen 
the  discussion  by  considerations  not 
necessarily  involved  in  the  decision 
of  the  point  in  controversy.'  They 
do  not  forget  that  in  a  previous 
decision  on  this  same  statute 
(Parsons  -  v.  The  Citizens'  Com- 
pany, Nov.  26,  1881,  7  App. 
Cas.  96;  51  L.  J.  P.  C.  11;  45 
L.  T.  721  [see  sub-sec.  13, post']), 
their  Lordships  recommended  that, 
'  in  performing  the  difficult  duty  of 
determining  such  questions,  it  will 
be  a  wise  course  for  those  on  whom 
it  is  thrown  to  decide  each  case 
which  arises  as  best  they  can,  with- 
out entering  more  largely  upon  the 
interpretation  of  the  statute  than  is 
necessary  for  the  decision  of  the 
particular  question  in  hand.' 

"  The  appellants  contended  that 
the  Legislature  of  Ontario  had  no 
power  to  pass  any  Act  to  regulate 
the  liquor  traffic;  that  the  whole 
power  to  pass  such  an  Act  was 
conferred  on  the  Dominion  Parlia- 
ment, and  consequently  taken  from 
the  provincial  legislature,  by 
sec.  91  of  the  British  North 
America  Act,  1867;  and  that  it 
did  not  come  within  any  of  the 
classes  of  subjects  assigned  ex- 
clusively to  the  provincial  legisla- 
tures by  sec.  92.  The  class  in 
sec.  91  which  the  Liquor  License 
Act,  1877,  was  said  to  infringe 
was  No.  2,  'The  Regulation  of 
Trade  and  Commerce,'  and  it  was 
urged  that  the  decision  of  this 
Board  in  Russell  v.  Begina  [see 
previous  case]_-was  conclusive  that 
the  whole  subject  of  the  liquor 
traffic  was  given  to  the  Dominion 
Parliament,  and  consequently  taken 
away  from  the  provincial  legisla- 
ture. It  appears  to  their  Lord- 
ships, however,  that  the  decision  of 
this  tribunal  in  that  case  has  not 
the  effect  supposed,  and  that,  when 
properly  considered,  it  should  be 
taken  rather  as  an  authority  in 
support  of  the  judgment  of  the 
Court  of  Appeal. 


"The  sole  question  there  was, 
whether  it  was  competent  to  the 
Dominion  Parliament,  under  its 
general  powers  to  make  laws  for 
the  peace,  order,  and  good  govern- 
ment of  the  Dominion,  to  pass  the 
Canada  Temperance  Act,  1878, 
which  was  intended  to  he  applicable 
to  the  several  provinces  of  the  Do- 
minion or  to  such  parts  of  the  pro- 
vinces as  should  locally  adopt  it. 
It  was  not  doubted  that  the  Dominion 
Parliament  had  such  authority  un- 
der sec.  91,  unless  the  subject  fell 
within  some  one  or  more  of  the 
classes  of  subjects  which  by  sec.  92 
were  assigned  exclusively  to  the 
legislatures  of  the  provinces. 

"It  was  in  that  case  contended 
that  the  subject  of  the  Temperance 
Act  properly  belonged  to  No.  13  of 
sec.  92, '  Property  and  Civil  Rights 
in  the  Province,'  which  it  was  said 
belonged  exclusively  to  the  pro- 
vincial legislature,  and  it  was  on 
what  seems  to  be  a  misapplication 
of  some  of  the  reasons  of  this  Board 
in  observing  on  that  contention 
that  the  appellant's  counsel  prin- 
cipally relied.  These  observations 
should  be  interpreted  according  to 
the  subject-matter  to  which  they 
were  intended  to  apply. 

"  Their  Lordships,  in  that  case, 
after  comparing  the  Temperance 
Act  with  laws  relating  to  the  sale 
of  poisons,  observe  that, — 

'Laws  of  this  nature,  designed 
for  the  promotion  of  public  order, 
safety,  or  morals,  and  which  sub- 
ject those  who  contravene  them  to 
criminal  procedure  and  punishment, 
belong  to  the  subject  of  public 
wrongs  rather  than  to  that  of  civil 
rights.  They  are  of  a  nature  which 
fall  within  the  general  authority  of 
Parliament  to  make  laws  for  the 
order  and  good  government  of 
Canada.' 

"  And  again : — 

'What  Parliament  is  dealing 
with  in  legislation  of  this  kind  is 
not  a  matter  in  relation  to  property 
and  its  rights,  but  one  relating  to 
public  order  and  safety.  That  is 
the  primary  matter  dealt  with,  and 
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though  incidentally  the  free  use  of 
things  in  which  men  may  have 
property  is  interfered  with,  that 
incidental  interference  does  not 
alter  the  character  of  the  law.' 

"And  their  Lordships'  reasons 
on  that  part  of  the  case  are  thus 
concluded : — 

'  The  true  nature  and  character 
of  the  legislation  in  the  particular 
instance  under  discussion  must 
always  be  determined,  in  order  to 
ascertain  the  class  of  subject  to 
which  it  really  belongs.  In  the 
present  case  it  appears  to  their 
Lordships,  for  the  reasons  already 
given,  that  the  matter  of  the  Act 
in  question  does  not  properly  belong 
to  the  class  of  subjects  "Property 
and  Civil  Eights  "  within  the  mean- 
ing of  sub-section  13.' 

"It  appears  to  their  Lordships 
that  Russell  v.  The  Queen  [see  pre- 
vious case],  when  properly  under- 
stood, is  not  an  authority  in  sup- 
port of  the  appellant's  contention, 
and  their  Lordships  do  not  intend 
to  vary  or  depart  from  the  reasons 
expressed  for  their  judgment  in 
that  case.  The  principle  which 
that  case  and  the  case  of  The 
Citizens'  Insurance  Company  illus- 
trate is,  that  subjects  which  in  one 
aspect  and  for  one  purpose  fall 
within  sec.  92,  may  in  another 
aspect  and  for  another  purpose  fall 
within  sec.  91. 

"  Their  Lordships  proceed  now 
to  consider  the  subject-matter  and 
legislative  character  of  sees.  4  and  5 
of  '  The  Liquor  License  Act  of 
1877,  c.  181,  Revised  Statutes  of 
Ontario.'  That  Act  is  so  far  con- 
fined in  its  operation  to  munici- 
palities in  the  province  of  Ontario, 
and  is  entirely  local  in  its  character 
and  operation.  It  authorizes  the 
appointment  of  License  Commis- 
sioners to  act  in  each  municipality, 
and  empowers  them  to  pass,  under 
the  name  of  resolutions,  what  we 
know  as  bye-laws,  or  rules  to  define 
the  conditions  and  qualifications 
requisite  for  obtaining  tavern  or 
shop  licenses  for  sale  by  retail  of 
spirituous  liquors  within  the  muni- 


cipality ;  for  limiting  the  number  Hodge  v.  The 
of  licenses  ;  for  declaring  that  a  Qdeen. 
limited  number  of  persons  qualified 
to  have  tavern  licenses  may  be 
exempted  from  having  all  the  tavern 
accommodation  required  by  law, 
and  for  regulating  licensed  taverns 
and  shops,  for  defining  the  duties 
and  powers  of  license  inspectors, 
and  to  impose  penalties  for  infrac- 
tion of  their  resolutions.  These 
seem  to  be  all  matters  of  a  merely 
local  nature  in  the  province,  and  to 
be  similar  to,  though  not  identical 
in  all  respects  with,  the  powers 
then  belonging  to  municipal  insti- 
tutions under  the  previously  exist- 
ing laws  passed  by  the  local 
parliaments. 

"  Their  Lordships  consider  that 
the  powers  intended  to  be  conferred 
by  the  Act  in  question,  when  pro- 
perly understood,  are  to  make  regu- 
lations in  the  nature  of  police  or 
municipal  regulations  of  a  merely 
local  character  for  the  good  govern- 
ment of  taverns,  &c,  licensed  for 
the  sale  of  liquors  by  retail,  and 
such  as  are  calculated  to  preserve, 
in  the  municipality,  peace  and 
public  decency,  and  repress  drunk- 
enness and  disorderly  and  riotous 
conduct.  As  such  they  cannot  be 
said  to  interfere  with  the  general 
regulation  of  trade  and  commerce 
which  belongs  to  the  Dominion 
Parliament,  and  do  not  conflict 
with  provisions  of  the  Canada 
Temperance  Act,  which  does  not 
appear  to  have  as  yet  been  locally 
adopted. 

"  The  subjects  of  legislation  in 
the  Ontario  Act  of  1877,  sees.  4 
and  5,  seem  to  come  within  the 
heads  Nos.  8,  15,  and  16  of  sec.  92 
of  British  North  America  Statute, 
1867. 

"  Their  Lordships  are,  therefore, 
of  opinion  that,  in  relation  to 
sees.  4  and  5  of  the  Act  in  ques- 
tion, the  Legislature  of  Ontario 
acted  within  the  powers  conferred 
on  it  by  the  Imperial  Act  of  1867, 
and  that  in  this  respect  there  is  no 
conflict  with  the  powers  of  the 
Dominion  Parliament, 
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"  Assuming  that  the  local  legis- 
lature had  power  to  legislate  to  the 
full  extent  of  the  resolutions  passed 
by  the  License  Commissioners,  and 
to  have  enforced  the  observance  of 
their  enactments  by  penalties  and 
imprisonment  with  or  without 
hard  labour,  it  was  further  con- 
tended that  the  Imperial  Parlia- 
ment had  conferred  no  authority 
on  the  local  legislature  to  delegate 
those  powers  to  the  License  Com- 
missioners or  any  other  persons. 
In  other  words,  that  the  power 
conferred  by  the  Imperial  Parlia- 
ment on  the  local  legislature 
should  be  exercised  in  full  by  that 
body,  and  by  that  body  alone.  The 
maxim  delegatus  rton  potest  dele- 
gare was  relied  on. 

"It  appears  to  their  Lordships, 
however,  that  the  objection  thus 
raised  by  the  appellants  is  founded 
on  an  entire  misconception  of  the 
true  character  and  position  of  the 
provincial  legislatures.  They  are 
in  no  sense  delegates  of  or  acting 
under  any  mandate  from  the  Im- 
perial Parliament.  "When  the 
British  North  America  Act  enacted 
that  there  should  be  a  legislature 
for  Ontario,  and  that  its  legislative 
assembly  should  have  exclusive 
authority  to  make  laws  for  the 
province  and  for  provincial  pur- 
poses in  relation  to  the  matters 
enumerated  in  sec.  92,  it  conferred 
powers  not  in  any  sense  to  be 
exercised  by  delegation  from  or  as 
agents  of  the  Imperial  Parliament, 
but  authority  as  plenary  and  as 
ample  within  the  limits  prescribed 
by  sec.  92  as  the  Imperial  Parlia- 
ment in  the  plenitude  of  its  power 
possessed  and  could  bestow.  Within 
these  limits  of  subjects  and  area 
the  local  legislature  is  supreme, 
and  has  the  same  authority  as  the 
Imperial  Parliament,  or  the  Parlia- 
ment of  the  Dominion,  would  have 
had  under  like  circumstances  to 
confide  to  a  municipal  institution 
or  body  of  its  own  creation  autho- 
rity to  make  bye-laws  or  resolutions 
as  to  subjects  specified  in  the  enact- 
ment, and  with  the  object  of  carry- 


ing the  enactment  into  operation 
and  effect. 

"It  is  obvious  that  such  an 
authority  is  ancillary  to  legislation, 
and  without  it  an  attempt  to  pro- 
vide for  varying  details  and  ma- 
chinery to  carry  them  out  might 
become  oppressive,  or  absolutely 
fail.  The  very  full  and  very 
elaborate  judgment  of  the  Court  of 
Appeal  contains  abundance  of  pre- 
cedents for  this  legislation,  entrust- 
ing a  limited  discretionary  autho- 
rity to  others,  and  has  many  illus- 
trations of  its  necessity  and  con- 
venience. It  was  argued  at  the 
bar  that  a  legislature  committing 
important  regulations  to  agents  or 
delegates  effaces  itself.  That  is 
not  so.  It  retains  its  powers  in- 
tact, and  can,  whenever  it  pleases, 
destroy  the  agency  it  has  created 
and  set  up  another,  or  take  the 
matter  directly  into  its  own  hands. 
How  far  it  shall  seek  the  aid  of 
subordinate  agencies,  and  how  long 
it  shall  continue  them,  are  matters 
for  each  legislature,  and  not  for 
courts  of  law,  to  decide. 

"  Their  Lordships  do  not  think 
it  necessary  to  pursue  this  sub- 
ject further,  save  to  add  that,  if 
bye-laws  or  resolutions  are  war- 
ranted, power  to  enforce  them 
seems  necessary  and  equally  law- 
ful. Their  Lordships  have  now  dis- 
posed of  the  real  questions  in  the 
cause. 

"  Many  other  objections  were 
raised  on  the  part  of  the  appellant 
as  to  the  mode  in  which  the  License 
Commissioners  exercised  the  autho- 
rity conferred  on  them,  some  of 
which  do  not  appear  to  have  been 
raised  in  the  court  below,  and 
others  were  disposed  of  in  the 
course  of  the  argument,  their  Lord- 
ships being  clearly  of  opinion  that 
the  resolutions  were  merely  in  the 
nature  of  municipal  or  police  regu- 
lations in  relation  to  licensed  houses, 
and  interfering  with  liberty  of 
action  to  the  extent  only  that  was 
necessary  to  prevent  disorder  and 
the  abuses  of  liquor  licenses.  But 
it   was    contended  that    the  pro- 
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vincial  legislature  had  no  power  to 
impose  imprisonment  or  hard  labour 
for  breach  of  newly-created  rules 
or  bye-laws,  and  could  confer  no 
authority  to  do  so.  The  argument 
was  principally  directed  against 
hard  labour.  It  is  not  unworthy 
of  observation  that  this  point,  as  to 
the  power  to  impose  hard  labour, 
was  not  raised  on  the  rule  nisi  for 
the  certiorari,  nor  is  it  to  be  found 
amongst  the  reasons  against  the 
appeal  to  the  Appellate  Court  in 
Ontario. 

"It  seems  to  have  been  either 
overlooked  or  advisedly  omitted. 

"  If,  as  their  Lordships  have  de- 
cided, the  subjects  of  legislation 
come  within  the  powers  of  the  pro- 
vincial legislature,  then  No.  15  of 
sec.  92  of  the  British  North 
America  Act,  which  provides  for 
'  the  imposition  of  punishment  by 
line,  penalty,  or  imprisonment,  for 
enforcing  any  law  of  the  province 
made  in  relation  to  any  matter 
coming  within  any  of  the  classes 
of  subjects  enumerated  in  this 
section,'  is  applicable  to  the  case 
before  us,  and  is  not  in  conflict 
with  No.  27  of  sec.  91 ;  under 
these  very  general  terms,  '  the  im- 
position of  punishment  by  imprison- 
ment for  enforcing  any  law,'  it 
seems  to  their  Lordships  that  there 
is  imported  an  authority  to  add  to 
the  confinement  or  restraint  in 
prison  that  which  is  generally  in- 
cident to  it, — '  hard  labour ' ;  in 
other  words,  that  'imprisonment' 
there  means  restraint  by  confine- 
ment in  a  prison,  with  or  without 
its  usual  accompaniment,  'hard 
labour.' 

"  The  provincial  legislature  hav- 
ing thus  the  authority  to  impose 
imprisonment,  with  or  without  hard 
labour,  had  also  power  to  delegate 
similar  authority  to  the  municipal 
body  which  it  created,  called  the 
License  Commissioners. 

"  It  is  said,  however,  that  the  legis- 
lature did  not  delegate  such  powers 
to  the  License  Commissioners,  and 
that  therefore  the  resolution  im- 
posing   hard    labour    is   void   for 


excess.   It  seems  to  their  Lordships  Hodse  v.  The 
that    this    objection    is    not    well  QUEEir- 
founded. 

"  In  the  first  place,  by  sec.  5  of 
the  Liquor  License  Act,  the  Com- 
missioners may  impose  penalties. 
Whether  the  word  '  penalty  '  is 
well  adapted  to  include  imprison- 
ment may  be  questioned,  but  in 
this  Act  it  is  so  used,  for  sec.  52 
imposes  on  offenders  against  the 
provisions  of  sec.  43  a  penalty  of 
20  dollars  or  fifteen  days'  imprison- 
ment, and  for  a  fourth  offence  a 
penalty  of  imprisonment  with  hard 
labour  only.  '  Penalty  '  here  seems 
to  be  used  in  its  wider  sense  as 
equivalent  to  punishment.  It  is 
observable  that  in  sec.  59,  where 
recovery  of  penalties  is  dealt  with, 
the  Act  speaks  of  '  penalties  in 
money.'  But,  supposing  that  the 
'  penalty '  is  to  be  confined  to 
pecuniary  penalties,  those  penalties 
may,  by  sec.  70,  be  recovered  and 
enforced  in  the  manner,  and  to  the 
extent,  that  bye-laws  of  municipal 
councils  may  be  enforced  under  the 
authority  of  the  Municipal  Act. 
The  word  '  recover '  is  an  apt  word 
for  pecuniary  remedies,  and  the 
word  '  enforce '  for  remedies  against 
the  person. 

"  Turning  to  the  Municipal  Act, 
we  find  that,  by  sec.  454,  muni- 
cipal councils  may  pass  bye-laws 
for  inflicting  reasonable  fines  and 
penalties  for  the  breach  of  any  bye- 
laws,  and  for  inflicting  reasonable 
punishment  by  imprisonment,  with 
or  without  hard  labour,  for  the 
breach  of  any  bye-laws  in  case  the 
fine  cannot  be  recovered.  By  sees. 
400  to  402  it  is  provided  that  fines 
and  penalties  may  be  recovered  and 
enforced  by  summary  conviction 
before  a  justice  of  the  peace,  and 
that,  where  the  prosecution  is  for 
an  offence  against  a  municipal  bye- 
law,  the  justice  may  award  the 
whole  or  such  part  of  the  penalty 
or  punishment  imposed  by  the  bye- 
law  as  he  thinks  fit ;  and  that,  if 
there  is  no  distress  found  out  of 
which  a  pecuniary  penalty  can  be 
levied,  the  justice  may  commit  the 
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offender  to  prison  for  the  term,  or 
some  part  thereof,  specified  in  the 
bye-law.  If  these  bye-laws  are  to 
be  enforced  at  all  by  fine  or  im- 
prisonment, it  is  necessary  that 
they  should  specify  some  amount 
of  fine  and  some  term  of  imprison- 
ment. 

"  The  Liquor  License  Act,  then, 
gives  to  the  Commissioners  either 
power  to  impose  a  penalty  against 
the  person  directly,  or  power  to 
impose  a  money  penalty,  which, 
when  imposed,  may  be  enforced 
according  to  sees.  454  and  400-2 
of  the  Municipal  Act.  In  either 
case,  the  Municipal  Act  must  be 
read  to  find  the  manner  of  en- 
forcing the  penalty,  and  the  extent 
to  which  it  may  be  enforced.  The 
most  reasonable  way  of  construing 
statutes  so  framed  is  to  read  into 
the  later  one  the  passages  of  the 
former  which  are  referred  to.  So 
reading  these  two  statutes,  the  Com- 
missioners have  the  same  power  of 
enforcing  the  penalties  they  impose 
as  the  Councils  have  of  enforcing 
their  bye-laws,  whether  they  can 
impose  penalties  against  the  person 
directly,  or  only  indirectly  as  the 
means  of  enforcing  money  penal- 
ties. In  either  case,  their  reso- 
lution must,  in  order  to  give  the 
magistrate  jurisdiction,  specify  the 
amount  of  punishment.  In  either 
case,  their  resolution  now  under 
discussion  is  altogether  within  the 
powers  conferred  upon  them. 

"  Their  Lordships  do  not  think 
it  necessary  or  useful  to  advert  to 
some  minor  points  of  discussion, 
and  are,  on  the  whole,  of  opinion 
that  the  decision  of  the  Court  of 
Appeal  of  Ontario  should  be 
affirmed,  and  this  appeal  dismissed, 
with  costs,  and  will  so  humbly 
advise  Her  Majesty." 

Held  in  Severn  v.  Reg.,  Jan.  28, 
1878,  2  S.  C.  R.  70,  that  the  right 
conferred  on  the  Ontario  Legis- 
lature by  sub-sec.  9,  sec.  92  of  the 
B.  N.  A.  Act,  does  not  extend  to 
licenses  on  brewers,  or  "  other 
licenses  "  which  are  not  of  a  local 


or  municipal  character.  This  was 
the  case  of  a  brewer  who,  bein<v 
licensed  by  the  Government  of 
Canada  under  31  Vict.  c.  8.  (D.) 
for  the  manufacture  of  fermented 
spirituous  and  other  liquors,  sold 
by  wholesale  for  consumption  with- 
in the  province  of  Ontario  a  large 
quantity  of  said  fermented  liquors 
so  manufactured  by  him  at  York- 
ville,  for  consumption  within  the 
province  of  Ontario,  without  first 
obtaining  a  shop  license  or  a  license 
under  the  Ontario  Act,  37  Vict, 
c.  32.,  and  amending  Act,  and  it 
was  there  held  the  rights  given  by 
sub-sec.  9  of  sec.  92  did  not  ex- 
tend to  licenses  on  brewers.  But 
see  discussion  in  the  next  case. 

In  the  case  of  the  Dominion 
Liquor  License  Acts,  1883-4,  4G 
Vict.  c.  30.,  and  47  Vict.  c.  32., 
Governor-General  Dominion  v. 
The  Pour  Provinces,  a  special 
clause  (26)  was  inserted  in  the 
latter  Act  enabling  the  matter 
to  be  referred  on  petition  of  the 
Governor-General,  with  the  advice 
of  his  Privy  Council,  to  the  Su- 
preme Court  [see  now  Supreme 
Court  Act,  1891,  54  &  55  Vict. 
c.  25.  s.  4,  alluded  to  post,  see. 
101],  and  to  be  further  referred 
if  Her  Majesty  saw  fit  to  the 
Privy  Council  in  England  for 
final  determination.  The  Supremo 
Court  heard  The  Governor-Gene- 
ral Dominion  v.  The  Pour  Pro- 
vinces, and,  giving  no  formal 
reasons,  certified  that,  with  the 
exception  of  two  sets  of  pro- 
visions, namely,  those  relating  to 
wholesale  and  vessel  licenses,  the 
Liquor  License  Acts,  1883-4,  were 
ultra  vires.  The  following  argu- 
ment in  this  case  is  taken  from 
the  transcript  of  the  shorthapd 
notes,  kindly  lent  to  me  by 
Messrs.  Preshfields  and  Williams, 
and  I  have  also  verified  these  notes 
with  the  printed  copy  in  the  Privy 
Council  Office.  Of  course  the 
argument   is    not  given  verbatim 
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here,  although  it  is  in  the  short- 
hand notes.  Lord  Herschell,  L.C., 
and  Lord  Davey  have  kindly  read 
the  arguments  over. 

Sir  F.  Herschell, Q.C.  (now,  June 
1895,  Lord  Chancellor)  (with  him 
Burbidge,  Q.C,  of  the  Canadian 
Bar)  and  .Teune  (agents,  Bompas, 
BischofP,  Dodgson,  and  Coxe)  were 
heard  for  the  Dominion. 

Davey,  Q.C.  (now  Lord  Davey), 
and  Haldane  (with  them  Fraser, 
Q.C,  and  Ruggles  Church,  Q.C, 
both  of  the  Canadian  Bar),  (agents, 
Freshfields  and  Williams)  were 
heard  for  the  Four  Provinces — 
Ontario,  Quebec,  Nova  Scotia,  and 
New  Brunswick. 

11  and  12  Nov.  1885.  Present, 
Lord  Halsbury,  L.C,  and  Lords 
Fitzgerald,  Monkswell,  Hobhouse; 
and  Sir  Montague  E.  Smith,  Sir 
Barnes  Peacock,  and  Sir  Richard 
Couch. 

Sir  Farrer  Herschell,  Q.C :  "  The 
Canada  Temperance  Act  of  1878 
was  to  enable  localities  throughout 
Canada,  in  any  part  where  they 
pleased,  to  prohibit  the  sale  of  in- 
toxicating liquors.  It  empowered 
the  localities  in  any  part  of  the 
Dominion  to  prohibit  the  sale  of 
intoxicating  liquors,  subject  to  cer- 
tain exceptions,  where  they  might 
be  required  for  purpose  of  medi- 
cine or  sacramental  purposes.  The 
Act  was  brought  into  force  not  by 
the  municipal  authorities,  but  by  a 
vote  of  the  city  or  of  the  county  of 
a  bare  majority — a  vote  taken  for 
the  purpose  by  the  same  persons  as 
would  vote  for  a  member  of  Parlia- 
ment. The  will  of  the  localities 
was  to  be  expressed  by  these  votes. 
Those  counties  that  did  not  adopt 
it  were  left  outside  it  altogether. 
It  might  be  adopted  partly  in  a 
province.  This  Act  enabled  total 
prohibition.  The  preamble  of  the 
Liquor  Licensing  Act  of  1883  was : 
'Whereas  it  is  desirable  to  regu- 
late the  traffic  in  the  sale  of  intoxi- 
cating liquors,  and  it  is  expedient 
that  the  law  respecting  the  same 
should  be  uniform  throughout  the 
Dominion,  and  that  provision  should 

S  2340. 


be  made  in  regard  thereto  for  the  Govebnor- 

better   preservation   of   peace   and  S18™^1, 

order :  therefore  Her  Majesty,  by  v_  The  Foj,r 

and  with  the  consent  of  the  Senate  Provinces. 

and  House  of  Commons  of  Canada, 

enacts  as  follows  : — '     Then  there 

is  the  title,  '  An  Act  respecting  the 

sale  of  intoxicating  liquors  and  the 

issue  of   licenses   therefor.'      This 

Act,  like  the  last,  dealt  with  the 

whole    Dominion,    but    it    would 

operate  in  those  parts  in  which  the 

former   Act    had   not   been   taken 

advantage  of,  in  which  there  was 

not  total  prohibition.     Under  this 

Act    power    was    given    to    issue 

licenses  by  the  Government  of  the 

Dominion,  and  no  person  was  to  be 

allowed    to    deal    in    intoxicating 

liquors   who    had    not    one    such 

license.    There  were  various  classes 

of  licenses — Hotel  licenses,  Saloon 

licenses,    Wholesale    licenses,   and 

Vessel  licenses.     But  one  or  other 

of  these  licenses  each  person  must 

have  who  desired  to  deal  in  intoxi- 
cating liquors  in  any  part  of  the 

Dominion.      There  are    provisions 

accordingly  which  will  limit  in  the 

various  areas  the  number  of  licenses 

that  are  to  be  granted,  so  that  in 

those  parts  of  Canada  which  had 

not  taken  advantage  of  the  Act  of 

total  prohibition,  the  intention  was 

to  regulate  the  traffic  by  diminish- 
ing  the    number   of   persons   who 

were  at  liberty  to  deal  in  the  arti- 
cles, and  the  Act  created  a  Board 

of  Commissioners.     Sec.  6  creates 

inspectors  of  licenses,  appointed  by 

the  Board  of  Commissioners.     Sec. 

7  provided  for  the  licenses.     '  The 

Governor    in   Council   may    direct 

the  issue  of   licenses   on    stamped 

paper,  written  or  printed,  or  partly 

written  and  partly  printed,  of  the 

several  kinds  or  description  follow- 
ing, that  is  to  say, — Hotel  licenses ; 

Saloon    licenses ;    Shop    licenses ; 

Vessel  licenses;  Wholesale  licenses.' 
"  Sec.   7,  sub-sec.  (a),   is,  '  An 

hotel    license    or     saloon     license 

shall  authorize  the  licensee  to  sell 

and  dispose  of  any  liquors  in  quan- 
tities   not    exceeding     one    quart, 

which  may  be  drunk  in  the  hotel 
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or  saloon  in  -which  the  same  is  sold. 
(b)  A  '  Shop  license '  shall  authorize, 
the  licensee  to  sell  and  dispose  of 
an}'  liquors  not  to  be  drunk  in  or 
upon  the  premises  for  which  the 
license  is  granted,  provided  that  not 
less  in  quantity  than  one  pint  shall 
be  sold  or  disposed  of  at  any  one 
time  to  any  one  person.'  The 
first  is  a  license  to  be  drunk  on  the 
premises,  and  the  shop  license  is  a 
license  to  be  drunk  off  the  premises. 
Then  a  '  Vessel  license '  shall  autho- 
rize the  master  of  the  vessel  to  sell 
to  any  passenger  on  board.  '  A 
Wholesale  license  shall  authorize  the 
licensee  to  sell  and  dispose  of 
liquors  in  his  warehouse,  store, 
shop,  or  place  defined  in  the  license 
in  quantities  of  not  less  than  two 
gallons  in  each  cask  or  vessel ;  and 
in  any  case  when  such  selling  by 
wholesale  is  in  respect  of  bottled 
ale,  porter,  beer,  wine,  or  other 
fermented  or  spirituous  liquor,  each 
such  sale  shall  be  in  quantities  of 
not  less  than  one  dozen  reputed 
quart  bottles:  liquors  sold  under 
a  wholesale  license  are  not  to  be 
consumed  in,  or  upon  the  house  or 
premises  in  respect  of  which  the 
license  is  granted.'  Notwithstand- 
ing this  license,  the  local  legislature 
may  also  impose  a  tax  on  the  sale, 
so  that  there  might  be  double 
licenses.  [Sir  Montague  Smith  : 
Upon  this  question  of  revenue,  just 
to  clear  it  up  ;  there  is  a  provision 
that  the  surplus  is  to  be  paid  over 
to  the  provincial  legislature.]  Sir 
Earrer  Herschell :  Yes.  [Sir  Mon- 
tague Smith  :  Then  the  Dominion 
assumes  to  tax  the  provinces  for 
their  own  benefit.]  The  license  fee 
is  only  5  dollars  and  10  dollars. 
The  intention  is  to  make  a  fee 
which  shall  cover  the  expenses. 

"  There  were  certain  principles 
which  have  been  affirmed  and  re- 
affirmed, which  the  Board  would 
probably  not  think  it  desirable  to 
depart  from.  It  has  been  laid 
down  in  more  than  one  case,  that 
for  determining  the  question  whe- 
ther any  matter  is  a  matter  within 
the   exclusive   jurisdiction    of    the 


province,  the  proper  course  is  first 
to  look  at  sec.  92  to  see  whether  it 
comes  within  any  of  the  clauses 
enumerated  there.     And  if  it  does 
not,  then  there  is  an  end  to  the 
contention  that  it  is  within  the  ex- 
clusive legislature  of  the  province. 
But  even  if  it  is  found  in  sec.  92, 
then  you  must  look  to  sec.  91  and 
see  whether  you  find  it  in  sec.  91, 
because  if  it  be  in  sec.  91,  then  so 
far   sec.    91    overrides  and  limits 
sec.  92.    Bussell  v.  The  Queen  [see 
above]  raised   the  validity  of  the 
Canada    Temperance    Act,    1878. 
That  appears  to  be  a  distinct  autho- 
rity that  the  fact  that  the  legisla- 
tion  is    such    as  would  diminish 
revenue  by  preventing  money  being 
received  for  licenses  which  down 
to  that  time  had  been  received,  is 
not  a  ground  for  contending  it  is 
not    within    the     powers    of   the 
Dominion    Parliament.      Suppose 
the  carrying  of  arms  was  prohibited, 
in  a  time  of  public  danger,  by  any 
person  not  having  a  license  from 
the    Dominion    Government,    the 
fact  that  the  provincial  government 
had  the  power  to  say  '  Everybody 
who   carries   a  gun   shall   pay  us 
10  dollars  a  year  to  help  our  reve- 
nue,' that  could  not  prevent  the  Do- 
minion Parliament  saying  '  Every- 
body who  carries  a  gun,  whether 
he  has  a  provincial  license  or  not, 
shall  for   the   safety  of  the  com- 
munity obtain  a  license  from  the 
Governor-General.'     If  the  Cana- 
dian Temperance  Act,  as  a  general 
regulation  of  the  traffic  in  intoxi- 
cating liquors  throughout  the  Do- 
minion, falls  within  the  class  of 
subjects,  '  The  regulation  of  trade 
and  commerce,'  sec.  91,  it  does  not 
matter   whether  it    comes  within 
sec.  92  or  not.     There  is  no  dis- 
tinction    in      principle     between 
Bussell  v.  The  Queen  and  this  case. 
Both   deal   with   intemperance   as 
being  an  evil  affecting  the  whole 
Dominion.    [Sir  Montague  Smith .: 
The  ratio  decidendi  of  that  case  is 
that  it  is  not  within  any  part  of 
sec.  92.]     The  difficulty  in  viewing 
this  Act  in  the  same  light  as  the 
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Act  under  consideration  in  Russell's 
arises  from  the  machinery  of  the 
legislation  as  distinguished  from  the 
purpose  and  object  of  the  legisla- 
tion.    The  machinery  of  this  legis- 
lation of  limitation  and  restriction 
is  carried  out  by  means  of  a  license, 
but  the  license  is  only  part  of  the 
machinery  for  carrying  out  the  ob- 
ject of  the  Act,  and  is  not  part  of 
the  object  of  the  Act,  which  is  to 
restrict    the     number    of     public 
houses.    The  giving  of  a  license  by 
a  local  body  might  be  for  the  pur- 
pose   of    raising    revenue,   an   act 
which  in  one  aspect  of  it  might  be 
within   sec.    92,   and    in    another 
aspect  within  sec.  91,  and  it  may 
be    that    a    provincial    legislature 
would  have  power  to  legislate  with 
regard  to  certain  cases  arising  within 
the  province,  even  although  it  was  a 
matter  in  which  the  Dominion  might 
legislate  for  the  whole  Dominion. 
The  judges  of  the  Supreme  Court 
gave  no  judgment,  but  it  was  said 
during  the  argument  the  view  they 
took  would  have  been  different,  but 
that  they  understood  that  The  Queen 
v.    Hodge    [see    above"]    modified 
Russell  v.  The  Queen  [see  above"]. 
But  see  Earl  Selborne  in  L'Union 
St.  Jacques  De  Montreal  v.  Bel- 
isle    [see   ante,   p.    45],    showing 
that  you  might  have  a  provincial 
law  properly  dealing  with  a  local 
matter   under    sec.    92,    and    that 
would  not  exclude  the  Dominion 
Parliament,  or  establish  its  incom- 
petency, to  make  a  general  law  to 
prevail  throughout  the  whole  Do- 
minion which  should  deal  with  the 
same  matter,  and  so  limit  the  right 
which  would  otherwise  have  existed 
of  the  local  parliament  to  deal  with 
it  as  a  local  matter  as  it  pleased. 

"  The  opinion  expressed  is,  if  the 
Dominion  Parliament  had  dealt 
generally  with  all  such  bodies, 
bringing  them  within  the  law  of 
bankruptcy  and  insolvency,  that 
then  it  would  not  have  been  compe- 
tent to  the  provincial  legislatures  to 
take  a  particular  body  of  that  law 
and  say, '  We  do  that  because  this  is 
a  local  matter.'     It   may  well  be 


that  where  the  Dominion   Parlia-  Governok- 

ment   has    not    dealt   with   certain  General 

subject-matters,  it  might  be  within  £°T™Tora 

the  competency  of  the  provincial  pEOVincbs. 

parliament  to  deal  with  them,  and 

yet  that  it  might  be  open  to  the 

Dominion   Parliament  to  make  a 

general  law  relating  to  the    same 

subject-matter    dealing    with    the 

whole    of    the    Dominion,    which 

would    override    what    had    been 

otherwise  done.   [Lord  Monkswell  : 

It  is  intimated  in  that  case,  if  the 

Dominion  Parliament  had  occupied 

the  ground  before,  then  the  local 

government   could  not  occupy  it. 

But  suppose  the  local  government 
first  occupied  the  ground  ?]  It  does 
not  depend  on  which  is  first  or  last 
because  if  the  Dominion  can  deal 
with  it  at  all,  it  is  not  a  matter 
exclusively  committed  to  the  pro- 
vincial legislature.  [Lord  Monks- 
well  :  It  would  follow  if  the  Do- 
minion Parliament  could  bv  a 
general  law  exclude  the  local  par- 
liament from  dealing  with  the 
matter,  it  could,  after  the  local  par- 
liament had  dealt  with  it,  make  it 
null  and  void  ]  Because  the 
powers  of  the  Dominion  Parliament 
are  unlimited,  except  so  far  as 
matters  have  been  exclusively  given 
to  the  provinces.  The  next  case  is 
Hodge  v.  The  Queen  [see  above]. 
[Sir  Barnes  Peacock  :  I  think  it 
is  a  mistake  to  say  I  delivered 
that  judgment.  I  was  present, 
but  Lord  Fitzgerald  delivered  the 
judgment.]  That  case  does  not 
purport  to  limit  in  any  way 
Russell  v  The  Queen  [see  above]. 
It  accepts  it,  but  holds  that  the 
decision  in  question  was  in  no  way 
inconsistent  with  it  Therefore, 
Hodge  v.  The  Queen  cannot  be 
taken  to  have  decided  that  the 
liquor  traffic  in  each  province  is  so 
exclusively  committed  to  the  legis- 
lature of  the  province  as  that  the 
Dominion  Parliament  cannot  deal 
with  it.  All  that  it  seems  to  decide 
is  that,  so  far  as  it  does  not  conflict 
with  any  general  law  made  in  re- 
lation to  the  liquor  traffic  by  the 
Dominion  Parliament,  it  is  com- 

K    2 
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petent  in  each  province  to  make 
local  regulations  as  to  the  manner 
in  which  business  shall  be  locally 
conducted.  [Lord  Halsbury,  L.C.  : 
Suppose  they  deal  with  it  incon- 
sistently ?]  Then  the  Dominion 
Parliament  prevails.  [Lord  Hals- 
bury,  L.C  :  Suppose  provincial 
regulations  allowed  only  twelve 
public  houses  in  a  particular  dis- 
trict, and  the  wording  of  the  Do- 
minion Act  allowed  less  or  twice 
as  many  ?]  Russell  v.  The  Queen 
decides  that  the  Dominion  must 
prevail,  because  in  Ontario  the 
local  legislature  had  said  any  per- 
son up  to  a  certain  number  may 
obtain  licenses ;  then  came  the 
Dominion  statute,  which  allowed 
nobody,  whether  licensed  or  not, 
to  carry  on  the  traffic,  and  that 
was  held  as  good  law.  It  applied 
to  this  very  case,  because  what  was 
being  considered  in  Hodge  v.  The 
Queen  was  an  Act  of  Ontario  of 
1877,  and  the  Canada  Temperance 
Act  was  an  Act  of  the  following 
year,  1878,  and,  therefore,  when 
the  Board  held  the  Canada  Tem- 
perance Act  to  be  good,  this  Board 
held  it  did  override  the  liquor 
legislation  of  the  province  of  On- 
tario passed  in  1877.  [Sir  Mon- 
tague Smith  :  You  must  look  at 
every  Act  to  see  what  is  the  scope 
and  object  and  purpose  of  it.  The 
distinction  between  the  Act  in 
Russell  v.  The  Queen  and  the  Act 
here  in  question  is  that  that  in 
Russell  v.  The  Queen  was  a  pro- 
hibitive Act  applying  to  the  whole 
of  the  Dominion  regardless  of  what 
had  been  done,  and  prohibiting 
the  liquor  traffic ;  the  question  is, 
whether  this  is  not  regulating  in 
each  province  the  local  traffic. 
This  Act  is  not  really  to  prohibit, 
but  to  limit,  not  to  prevent  the 
liquor  traffic,  but  to  regulate  it. 
To  my  mind  there  is  a  distinction 
between  the  two  Acts.]  There 
may  be  a  distinction.  But  if 
Russell  v.  The  Queen  is  as  good 
law  as  Hodge  v.  The  Queen,  the 
latter  case  cannot  mean  that  the 
Dominion  Parliament  cannot  pass 


laws  dealing  with  the  liquor  traffic 
inconsistent  with  and  overriding 
the  local  laws.  All  that  had  to  be 
decided  in  Hodge  v.  The  Queen 
was  whether  a  local  Act  which 
gave  the  Commissioners  power  to 
make  regulations,  one  of  which 
regulations  related  to  the  playing 
of  billiards  in  licensed  houses,  was 
to  that  extent  valid.  The  question 
did  not  arise  whether  the  Dominion 
Act  could  have  overridden  that.  No 
doubt  the  wider  question  was  de- 
cided by  that  case,  that  the  Act 
was  within  the  competence  of  the 
provincial  legislature.  [Sir  Barnes 
Peacock  :  It  was  a  local  law,  and 
one  could  suppose  it  was  good  not- 
withstanding that  it  was  for  the 
'  peace,  order,  and  good  govern- 
ment of  Upper  Canada ' ;  but  it 
would  not  be  void  because  of  the 
general  provisions  giving  power  to 
the  Dominion  Parliament  to  legis- 
late for  the  '  peace,  order,  and 
good  government'  of  Canada  as  em- 
bracing the  whole  of  the  provinces. 
Therefore,  you  could  not  say 
that  if  it  was  of  a  purely  local 
nature  it  was  not  void  as  inter- 
fering with  the  general  power  of 
the  Dominion;  but  then  that  law 
did  not  exclude  the  general  power 
of  the  Dominion  to  legislate  when 
they  wanted  a  similar  law  extend- 
ing over  all  the  provinces.]  Tour 
Lordships  held  in  Russell  v.  The 
Queen  that  the  Canadian  Temper- 
ance Act  of  1878  did  in  any  par- 
ticular county  or  city  enable  that 
county  or  city,  by  virtue  of  some- 
thing entirely  outside  the  provincial 
legislature,  to  set  aside  what  the 
provincial  legislature  had  enacted. 
[Sir  Barnes  Peacock  :  Suppose  a 
license  for  Upper  Canada.  Suppose 
in  Lower  Canada  they  refused  to 
pass  a  license  law,  and  that  there 
was  drunkenness  and  all  kinds  of 
mischief  going  on  in  Lower  Can- 
ada— could  not  the  Dominion  say, 
notwithstanding  that  Lower  Can- 
ada does  not  choose  to  pass  a  law 
similar  to  Upper  Canada,  we  will 
legislate  for  Lower  Canada  ?  They 
could  legislate  for  Lower  Canada 
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as   part   of   the    whole   Dominion, 
and  therefore   they   could  pass  a 
law  applicable   to  the  whole  Do- 
minion similar  to  that  which  On- 
tario had  passed  for  itself,  seeing 
that   there    would   be    peace    and 
good  order  in  Ontario  under  that 
law,  and  drunkenness  and  all  sorts 
of  mischief  going  on  in  the  adjoin- 
ing province,  had  not  the  Dominion 
then  power  to  say  we  will  pass  a 
law  for  the  *  peace,  order,  and  good 
government '  of  the  whole  of  Can- 
ada, including  all  the  provinces,  and 
we  will  pass  a  law  which  will  in- 
clude Quebec  as  well  as  Ontario.] 
That  is  our  contention.  Now  in  The 
Citizens'  Insurance  Co.  v.  Parsons 
[see  sub-sec.  13,  sec.  92],  the  ques- 
tion  was   the    validity   of   a    law 
passed  by  the  province  of  Ontario 
dealing  with  policies  of  insurance 
entered   into    or   in    force   in    the 
province   of    Ontario  for  insuring 
property   situated   therein   against 
fire,  and  it  prescribed  certain  con- 
ditions which  were  to  form  part  of 
such   contracts,  and   the   question 
was   whether  it   was   an   Act   the 
local  legislature  had  power  to  pass ; 
or  whether   it  was  an  Act  'regu- 
lating trade  and  commerce '  which 
they  had  no  power  to  pass.      Se- 
condly, was  it  inconsistent  with  an 
Act  of  the   Dominion   Parliament 
which  required  all  insurance  com- 
panies,   whether    incorporated    by 
Dominion  or  provincial  authority, 
to  obtain  a  license  to  be  granted 
only   upon    compliance    with    the 
Act  ?     It  was  a  case  in  which  the 
Dominion  had  legislated  with  re- 
gard  to   all   insurance    companies 
throughout  the  Dominion.     It  was 
argued     the    provincial    Act    was 
ultra  vires  because  it  was  a  matter 
relating  to  '  trade  and  commerce.' 
It    was   held   it   was   not.      That 
the  creation  of  certain  implied  con- 
ditions in  that  particular  province, 
and  relating  to  the  property  in  that 
province,  was  a  matter  dealing  with 
civil  rights  in  that  province,  and 
was  not  a  matter  overborne  by  the 
provisions  as  to  the  regulation  of 
'  trade  and  commerce.' 


"  Unfortunately,  in  the  judgment  Govbenor- 


there,  in  dealing  with  the   words  g™0LK 
'  regulation  of  trade  and  commerce,'  v   The  j> 


Foce 


it  was  said :  '  It  may  be  they  Peovinces. 
would  include  general  regulations 
of  trade  affecting  the  whole  Do- 
minion.' So  what  is  of  very  con- 
siderable importance  in  this  case 
was  left  undecided.  The  question 
there  was,  whether  the  whole  matter 
being  within  sec.  92,  it  was  over- 
ridden by  sec.  91  In  that  case 
Cushing  v.  Dupuy  was  referred  to. 
"  Now,  considering  the  two  sec- 
tions, 91  and  92,  and,  first,  whether 
this  is  legislation  exclusively  con- 
ferred on  the  provincial  legislature. 
Its  aim  and  object,  obviously,  is 
the  promotion  of  temperance  and 
the  checking  of  the  evils  of  intem- 
perance throughout  the  Dominion. 
It  seeks  to  accomplish  that  object  in 
those  districts  which  were  not  pre- 
pared absolutely  to  prohibit  the 
sale  of  intoxicating  liquors,  by 
limiting  the  extent  of  their  sale,  by 
limiting  the  number  of  places  where 
they  could  be  sold,  and  also  by  en- 
abling smaller  districts  than  those 
which  were  dealt  with  by  the  Act 
of  1878  to  effect  that  prohibition 
within  their  area  which,  under  the 
Act  of  1878,  larger  districts  could 
effect.  Such  an  Act  applying  to 
the  Dominion  throughout,  and 
having  such  an  object,  is  not  with- 
in any  of  the  sub-sections  of  sec. 
92.  If  it  is  to  be  found  in  any  of 
them,  it  is  overridden  by  the  pro- 
visions of  sec.  91.  It  has  been 
decided  that  sec.  92  does  not  ex- 
clusively commit  to  the  provincial 
legislatures  all  the  regulations  and 
limitations  of  the  liquor  traffic  in 
their  provinces.  Russell  v.  The 
Queen.  I  shall  contend  there  is 
no  distinction  between  an  Act 
having  the  same  ultimate  object 
which  enables  or  compels  restric- 
tion and  limitation ;  that  in  each 
case  the  purpose  and  object  is  the 
promotion  of  temperance,  and  the 
consequent  repression  within  the 
Dominion  of  the  evils  which  in- 
temperance causes ;  that  there  is  no 
distinction    for   that    purpose    be- 
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tween  prohibition  and  limitation 
when  you  are  considering  sec.  92. 

"  It  was  relied  on  in  the  court  be- 
low that  sub-sec.  8,  sec.  92,  appli- 
ed. But  if  '  municipal  institutions ' 
enables  the  establishment  by  the 
local  legislature  of  municipal  bodies 
with  some  powers,  it  does  not 
mean  you  can  give  them  every 
power  which  have  ever  been  exer- 
cised by  municipal  bodies  in  Can- 
ada. The  argument  in  the  court 
below  was  that  you  find  some  of 
the  municipal  bodies  in  some  of  the 
provinces  before  the  Dominion  Act 
have  dealt  with  this  question  of 
liquor  traffic,  therefore,  when  they 
were  given  exclusive  power  to 
make  laws  in  relation  to  municipal 
institutions,  that  gave  them  the 
power  exclusively  to  make  these 
liquor  laws.  But  the  very  object 
of  the  Dominion  Act  was  to  take 
away  from  the  provincial  legisla- 
ture some  of  the  powers  which 
they  had  before  possessed,  and  to 
confer  those  powers  on  the  central 
authority.  And,  therefore,  to  say 
they  had  all  the  power  of  legislation 
which  before  they  could  exercise 
through  their  municipal  bodies  is 
an  argument  which  cannot  stand. 
[Lord  Halsbury,  L.C  :  I  should 
have  thought  it  meant  to  create 
them ;  how  many  they  were  to  con- 
sist of;  and  how  they  were  to  be 
elected.  That  cannot  touch  this 
case.] 

"  The  power  of  exclusive  legisla- 
tion in  relation  to  sub-sec.  9  is 
not  a  general  power  of  granting 
shop,  saloon,  tavern,  auctioneer,  and 
other  licenses,  but  only  to  the 
raising  of  a  revenue  for  provincial, 
local,  or  municipal  purposes.  [Lord 
Monkswell:  You  understand  by 
that  that  all  they  could  do  would 
be  to  enact  that  a  keeper  of  a 
saloon  should  have  a  license  if  he 
applied  for  it ;  that  they  could  not 
give  any  power  to  discriminate  as 
to  the  class  of  saloon,  nor  make  a 
regulation  that  a  sober  publi- 
can should  have  a  license,  and  a 
drunken  publican  should  not  have 
a  license.]    Not  under  the  9th  sub- 


section. They  are  not  intended  to 
deal  with  the  matter  as  a  regulation 
of  the  trade,  and  that  is  why  the 
words  are  added,  '  In  order  to  the 
raising  of  a  revenue.'  It  would  be 
a  very  grave  question  whether  in 
general  law  licensing  trades  would 
not  come  within '  regulation  of  trade 
and  commerce,'  which  it  was  not  in- 
tended should  be  dealt  with  by  the 
separate  provincial  legislatures  The 
words  used  are  very  strong,  read- 
ing, as  you  must,  the  legislative 
part  with  it.  '  In  each  province 
the  legislature  may  exclusively 
make  laws  in  relation  to  shop,  &c, 
in  order  to  the  raising  of  a  revenue 
for  provincial,  local,  or  municipal 
purposes.'  It  is  only  in  order  to  do 
that,  that  they  have  any  power  con- 
fided to  them  of  exclusively  making 
laws  in  relation  to  shops,  saloons, 
and  taverns ;  that  points  to  the  view 
that  general  interference  with  these 
matters  was  not  a  matter  exclu- 
sively given  to  the  provincial  legis- 
latures, because  it  was  a  trade 
matter  intended  to  be  left  to  the  Do- 
minion. [Lord  Monkswell :  Could 
not  the  provincial  legislature  define 
the  description  of  a  shop  which 
should  havealicenseand  another  that 
should  not  ?]  They  might  do  it  for 
the  purpose  of  raising  a  revenue. 
[Sir  Bichard  Couch :  They  might 
say  that  a  shop  rated  at  a  certain 
amount  should  have  a  license.] 
Yes,  and  if  they  required  the  name 
of  the  proprietor  should  be  painted 
above  the  doorway  as  a  security  for 
the  payment  of  revenue,  no  doubt 
they  could  do  it.  [Lord  Halsbury, 
L.C.  :  Then  it  goes  to  excluding 
from  the  provinces  any  jurisdiction 
in  this  matter  at  all  except  for  the 
purpose  of  revenue.]  No,  because 
in  Hodge  v.  the  Queen  they  did 
not  hold  the  power  came  under  the 
9th  sub-sec,  but  under  the  8th,  15th, 
16th — 15  being  merely  the  imposi- 
tion of  penalties  for  carrying  out  any 
of  the  others.  Then  it  is  certain 
10,  11,  12  would  not  be  material. 
Now  I  apprehend  the  sale  of  intoxi- 
cating liquors  and  its  restriction 
and  control  is  not  a  matter  of  'pro- 
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perty  or  civil  rights '  within  the 
meaning  of  sub-sec.  13.  To  prohibit 
a  man  from  selling  goods  may  affect 
property  :  Russell  v.  The  Queen.  If 
that  case  is  right,  it  cannot  be  that 
absolute  prohibition  is  not  a  matter 
interfering  with  '  property  and 
civil  rights ' ;  but  that  limitation 
is  a  matter  that  does. 

"  Those  who  impeach  this  Act  of 
the  Dominion  must  not  only  show 
that  it  comes  within  sec.  92,  but 
that  it  is  not  within  sec.  91.  [Lord 
Halsbury,  L.C. :  Take  the  case  of 
'  Marriage  and  Divorce,'  sub-sec. 
26,  sec.  91,  and  the  '  Solemnization 
of  Marriage,'  sub-sec.  12,  sec.  92.] 
'  Marriage   and  Divorce '    in    sec. 

91  would  clearly  override  the 
'  Solemnization  of  Marriage,'  sec. 
92,  except  so  far  as  related  to  the 
solemnization  of  marriage.  If  there 
is  any  inconsistency  between   sec. 

92  and  sec.  91,  the  latter  section 
overrode  the  former,  for  it  says  :  '  It 
is  hereby  declared  that  notwith- 
standing anything  in  this  Act  '— 
that  must  include  the  words  in  sec. 
92 — '  the  exclusive  legislative  au- 
thority of  the  Parliament  of  Canada 
extends  to  all  matters  coming  with- 
in the  class  of  subjects  next  herein- 
after enumerated.  Then  we  place 
reliance  on  sub-sec.  2,  sec.  91.  You 
may  make  laws  for  the  peace, 
order,  and  good  government  of 
Canada  'in  regulation  of  trade 
and  commerce,'  and  this  is  a  matter 
which  comes  distinctly  within  that 
sub-sec.  2  of  sec.  91.  And  it  is 
only  in  that  way  that  you  can 
understand  the  Supreme  Court 
holding  that  those  provisions  of 
this  Act  which  have  relation  to 
wholesale  licenses  were  within  the 
competency  of  the  Dominion  Par- 
liament, although  it  relates  to 
all  the  provinces  and  contains 
stipulations  taking  effect  in  all. 
The  Act  is  held  valid  as  to  whole- 
sale licenses  and  not  with  regard  to 
the  retail  trade,  but  to  say  the 
legislative  power  of  the  Dominion 
Parliament  extends  to  wholesale 
and  not  to  retail  is  a  distinction 
which  does  not  find  any  warrant 


in  sec.  91,  and  it  would  be  imprac-  Governor- 
ticable  in  its  working.     They  have  }™£ 
held    also    that    licensing    vessels  p_  The  j?oto 
comes  also  within  the  power  of  the  Provinces. 
Dominion      Parliament,     probably 
putting  it  under  the  10th  sub-sec, 
'  Navigation  and  Shipping.'     Cer- 
tainly,   to   say   that   a   liquor   law 
passed  with  such  an  object  as  pro- 
moting  temperance   can  be  main- 
tained   in     respect    of    a     vessel, 
although  that  vessel's  trading  is  en- 
tirely provincial,  and  entirely  with- 
in one  province ;  and  that  you  may 
not  restrict  the  sale   of   liquor  in 
buildings  in  the  province,  appears  a 
distinction  very  difficult  to  follow. 
It  was  not  necessary  for  the  decision 
of   this  case  to   contend   that   the 
regulation    of   trade   or   commerce 
had  so  wide  an  effect  that   every 
regulation  of  trade  and  commerce, 
however  local  and   limited   in   its 
operation   and  scope,  would  come 
within    these   words,   but    that    it 
would  be  enough  to  show  a  power 
in   the    Dominion    Parliament    to 
regulate  any  and  every  trade  where 
the   object   and    purpose    of    that 
regulation   was   the    peace,    order, 
and  good  government  of  the  Do- 
minion at  large.     Now  that  is  the 
power  which  is  in  the  Dominion 
Parliament,  and  it  would  put  all  the 
decisions  on  a  sound  and  intelligible 
basis.  Whatever  limitation  you  put 
upon  the  regulation  of  trade  and 
commerce,  you  ought  not  to  limit  it 
so  as  to  exclude  from  the  power  of 
the  Dominion  Parliament  any  law 
relating    to    trade    or     commerce 
which  it  considers  necessary  for  the 
'peace,   order,   and   good    govern- 
ment' of  the  country.     Suppose  a 
local  legislature  made  a  law  for  a 
railway  where  it  passed  through  a 
town,  such  limitation  being  limited 
to  the  safety  of  the  town  or  a  part 
of  it,  and  yet  the  general  legislation 
as   to   the   railway   would   be   left 
throughout  the  whole  Dominion  to 
the    Dominion     Parliament.     One 
might  put  cases  in  which  a  matter 
might  in  one  respect  be  a  merely 
local  matter,  and  which  in  another 
aspect  might  be  a  matter  of  general 


152 


B.N. A.  ACT,  s.  92  (9).— DIRECT  TAXATION. 


GoVERNOK- 
G  ENERAL 

Dominion 
v.  The  Four 
Provinces. 


policy  and  of  importance  to  the 
whole  country.  There  may  be  a 
municipal  regulation  that  nobody 
shall  sell  arms  without  a  license 
from  the  local  authority.  Suppose 
the  Dominion  Government  thinks 
it  so  important  for  the  safety  of  the 
country  to  limit  the  use  and  pos- 
session of  fire  arms  that  it  says 
nobody  shall  sell  arms  without  a 
license  under  the  hand  of  the 
Governor-General,  then  if  that  regu- 
lation of  the  trade  in  guns  was  a 
regulation  for  the  '  peace,  order, 
and  good  government '  of  the 
country,  it  would  come  within  sec. 
91,  sub-sec.  2.  [Sir  Montague 
Smith :  The  key  to  the  decision  of 
the  Supreme  Court  is  that  they 
think  the  Dominion  have  regulated 
minutely  in  a  sort  of  local  way  a 
retail  trade.]  When  a  reference 
is  made  to  the  peace,  order,  and 
good  government  of  Canada,  as  in 
Russell  v.  The  Queen,  what  is 
pointed  at  is  that  the  scheme,  in- 
tention, and  purpose  of  the  powers 
committed  to  the  Dominion  Govern- 
ment were  the  general  good  govern- 
ment, so  to  speak,  of  the  whole 
Dominion,  except  so  far  as  it  had 
been  exclusively  committed  to  the 
provinces.  As  to  the  payment  of 
the  officials,  those  that  are  paid  are 
paid  out  of  the  license  fund,  if 
enough,  and  the  residue  of  the  fund 
is  paid  back  to  the  various  provinces. 
It  is  not  direct  taxation  under  sub- 
sec.  2,  sec.  92,  but  even  if  it  were 
direct  taxation  it  is  for  Dominion 
purposes,  and  the  Dominion  Par- 
liament under  sub-sec.  3,  sec.  91, 
can  raise  money  by  '  any  mode  or 
system  of  taxation.'  If  it  is  com- 
petent to  enforce  this  Act,  then  it 
is  competent  to  raise  the  necessary 
money." 

Sir  Horace  Davey,  Q.C.,  for 
Lieutenant-Governors  of  Ontario, 
Quebec,  Nova  Scotia,  and  New 
Brunswick:  The  Act  of  1883  is 
wholly  ultra  vires.  All  the  en- 
umerated matters  in  sec.  91  are 
subject  to  the  words  '  In  relation 
to  all  matters  not  coming  within 
the  classes  of  subjects  by  this  Act 


assigned  exclusively  to  the  legis- 
latures   of    the    provinces.'      The 
whole  section  is  governed  by  those 
words,  and  the  enumerated  articles 
in  sec.  91  are  only  an  illustration 
inserted     for     greater     certainty. 
Therefore   if    the   Dominion  Par- 
liament make  regulations  for  trade 
and    commerce,  they  must   make 
such  regulations  as  will  not  infringe 
upon  the  exclusive  power  of  legis- 
lation over  the  matters  in  sec.  92. 
Now  how  are  the  enumerated  sub- 
jects in  sec.  91  introduced  ?   '  For 
greater    certainty,'    &c.     But  the 
most    important  words    are  those 
above  given,  'In  all  matters,'  &c. 
[Sir   Montague   Smith:    There  is 
another  proviso  which  is  to  be  read 
with  it.]     Yes,  the  last  words  of 
the  section  (91,  sub-sec.  29) — 'And 
any  matter  coming  within  any  of 
the  classes  of  subjects  enumerated 
in  this  section  shall  not  be  deemed 
to  come  within  the  class  of  matters 
of  a  local  or  private  nature  com- 
prised in  the  enumeration  of  the 
classes    of    subjects    by  this  Act 
assigned  exclusively  to  the  legis- 
latures  of    the   provinces.'     That 
means  the  provinces  cannot  legis- 
late   on    any   of    the    enumerated 
matters,  on  the  pretence  that  they 
are  local.     It  is  also  true  that  the 
Dominion  Parliament  cannot  legis- 
late on  matters  which  are  included 
in  sec.  92,  on  the  suggestion  that 
they   legislate    for  the    whole   of 
Canada.       If    the    matter   is   ex- 
clusively assigned  to  the  provincial 
legislatures   by   sec.  92,  then  the 
Dominion  Parliament  has  no  juris- 
diction to  legislate  on  those  matters. 
Now  the  subjects  dealt  with  in  the 
Dominion  Licensing  Act,  1883,  have 
been  decided  by  this  Board  to  fall 
within    sec.    92:    Hodge  v.    The 
Queen.      That   decision   was  that 
the  Ontario  Act — a  licensing  Act 
through  the  means  of  local  licens- 
ing boards  invested  with  the  power 
of  passing  regulations  and  issuing 
licenses  for  the  regulation  of  the 
liquor     traffic — falls    within    sub- 
sees.  8  and  16,  sec.  92.    But  the 
Dominion  Act,  1883,  is,  identical  in 
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machinery,  and  the  means  by  which 
the  regulations  are  intended  to  be 
carried  out,  with  the  Ontario  Act ;  in 
fact,  the  draughtsman  of  the  Canada 
Act  must  have  had  before  him  the 
Ontario   Act,    the   only    difference 
in  substance  being  that  the  Act  of 
1883     applies     to    the    whole     of 
Canada,  and  the  Ontario  Act,  which 
was  in  question  in  Hodge  v.  The 
Queen,  applies  of   course  only  to 
the  province   of    Ontario.     There- 
fore  the   Dominion    Act   is    ultra 
vires,  because  it  is  a  matter  which 
comes  within  the  class  of  subjects 
assigned  by  sec.  92,  to  the  legis- 
lature of  the  province.     If  once  it 
is  decided  that  it  is  a  matter  con- 
nected with  municipal  institutions 
and  of  a  merely  local  character,  you 
do  not  make  it  Dominion  matter 
by  passing  a  general  Act  for  the 
whole  province  on  those  grounds. 
Then    we    do    not    quarrel    with 
Russell   v.  The    Queen.     The   de- 
cision there  was  that  the  prohibition 
of  the  liquor  traffic  throughout  the 
Dominion  was  a  matter  which  was 
not  exclusively  assigned  to  the  pro- 
vincial  legislatures;    that  it  stood 
on  exactly  the  same  footing  as  the 
prohibition  of  the  sale  of  poisons  or 
against   carrying   arms   in  the  in- 
terest of  public  safety.     But  why  ? 
Because  the  prohibition  of  the  sale 
of  poison  or  the  prohibition  of  the 
liquor   traffic   is    not    one    of    the 
things  exclusively  assigned  to  the 
provincial       legislatures.        [Lord 
Monkswell :  Then  it  comes  to  this, 
that    the    Dominion     Government 
can,   in    some   cases,    override   the 
proper  legislation  of  the  provincial 
legislature.]     Lord   Selborne    says 
that  it  was  pointed  out  in  respect 
of  the  sub-section  as  to  '  property 
and    civil    rights,'   that    in    many 
cases  legislation,  for  instance  bank- 
ruptcy  legislation,    must    override 
legislation   in    property   and    civil 
rights.     Russell  v.  The  Queen  may 
be  explained,  but  certainly  it  was 
not   overruled   by   Hodge   v.    The 
Queen.     The  former  case  decided 
this,  that  the  prohibition  of  the  sale 
of  liquor  or  of  poisons  throughout 


the  Dominion  was  not  one  of  the  Uovernor- 

matters  exclusively  assigned  to  the  General 

provincial  legislatures   by  sec.  92.  „  ^he^Fock 

There  was  no  question  in  that  case  Provinces 

about  the  regulation  of  the  liquor 

traffic  through  the  machinery  or  by 

means    of    local  licensing    bodies, 

which  in  Hodge  v.  The  Queen  was 

decided  to  come  within  municipal 

institutions.     And  the  objection  to 

this  Act  of  1883  is  that  under  the 

guise  of  passing  a  general  Act  for 

the  whole  of  Canada  it  attempts  to 

legislate  by  the  creation  of  local  or 

municipal  licensing  bodies,  giving 

them   restricted  local  jurisdiction. 

All  the  Temperance  Act  of  1878  did 

was  to  prohibit  the  sale  of  liquor 

except  for  sacramental  and  medical 

purposes,  and  it  provided  ma- 
chinery   for    carrying    that     into 

effect.      But     that     is     a     totally 

different    class    and    character    of 

legislation.     In  all  the   cases  this 

question  is  asked,  Is  the  character 

of    the    legislation   local   or   not  ? 

Does  it  purport  or  does  it  affect  to 

create    municipal   institutions  ?    Is 

not  the  principle  of  sec.  92  this — 

that  as  regards  all  local  matters, 
police,  decency,  and  order — as  re- 
gards those  matters,  each  province 
is  left  to  legislate  for  itself.  Giv- 
ing the  full  effect  to  every  word  in 
Russell  v.  The  Queen,  there  is 
nothing  in  that  case  inconsistent 
with  what  was  held  in  Hodge  v. 
The  Queen,  that  is,  that  the  regu- 
lation of  the  liquor  traffic  by  means 
of  local  licensing  bodies,  empowered 
to  pass  regulations,  come  within 
the  class  of  subjects  referred  to  as 
municipal  institutions.  This  legis- 
lation is  no  novelty  in  Canada. 
Before  the  Union  a  large  number 
of  Acts  were  in  force  in  all  the 
provinces  for  this  very  purpose  of 
regulating  the  liquor  traffic  through 
the  means  of  the  different  muni- 
cipal bodies  in  the  different  pro- 
vinces. There  was  a  system  of 
granting  licenses  at  the  time  of 
passing  the  B.  N.  A.  Act,  and  there 
are  various  statutes  passed  by 
different  provinces  since  confede- 
ration. 
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'  Municipal  Institutions '  is  not 
confined  to  the  creation  of  munici- 
palities, but  it  extends  to  the  defin- 
ing the  rights,  powers,  duties,  and 
privileges  of  bodies  created  for  what 
is  called  municipal  purposes,  that 
is  to  say,  the  local  regulation  of 
decency,  order,  and  so  forth.  In 
Slavin  v.  Corporation  of  Orillia,  36 
U.  C.  Q.B.  159,  p.  175, 1  Cartwright 
Cases,  688,  it  was  said  by  Richards, 
C.J.,  that  it  must  be  assumed  that 
the  Imperial  Legislature  in  passing 
the  B.  IT.  A.  Act  of  1867  intro- 
duced the  various  provisions  on 
suggestions  of  the  delegates  from 
the  various  provinces ;  and  the 
delegates  of  the  united  province  of 
Canada  probably  well  knew  of  the 
Act  of  that  province,  15  August 
1866,  respecting  the  municipal  in- 
stitutions of  Upper  Canada,  29  & 
30  Vict.  c.  51.,  in  which  power  was 
granted  to  the  municipalities  in 
Upper  Canada,  under  certain  con- 
ditions, to  limit  the  number  of 
taverns  and  to  prohibit  the  license 
of  shops  for  the  sale  of  spirituous 
liquors  in  the  several  municipalities ; 
and  that  when  the  Imperial  Act 
uses  the  very  words  of  the  title  of 
this  Act  as  one  of  the  classes  of 
subjects  on  which  the  provincial 
legislature  may  pass  laws,  namely, 
'  Municipal  institutions  in  the  pro- 
vince,'there  was  no  reasonable  doubt 
that  it  was  intended  that  the  '  muni- 
cipal institutions'  which  were  to 
be  constituted  under  that  authority 
were  to  possess  the  same  powers  as 
those  which  were  then  in  existence, 
under  the  same  name,  in  the  province. 
Their  being  followed  by  sub-sec.  9 
did  not  show  an  intention  to  limit 
the  exercise  of  the  powers  which 
municipal  institutions  ought  to 
have,  and  which  they  had,  of  limit- 
ing the  sale  by  retail  in  inns,  or  pro- 
hibiting the  sale  in  shops,  but  rather 
to  remove  all  doubts  as  to  their  right 
to  raise  a  revenue,  either  for  provin- 
cial, local,  or  municipal  purposes,  by 
the  issuing  of  these  and  other  licen- 
ses :  The  Queen  v.  Frawley,  46  U. 
C.  Q.  B.  153;  7  O.  A.  R.  246 
(Hodge's  case),  2  Cartwright,  576. 


The  appellant's  argument  is  that 
there  is  no  power  under  sub-sec.  9  to 
grant  licenses  except  for  raising  a 
revenue.  But  Hodge  v.  The  Queen 
decided  that  a  provincial  legislature 
was  competent  to  create  licensing 
bodies  for  the  purpose  of  licensing 
persons  to  carry  on  the  liquor 
traffic  as  a  matter  of  police  and 
municipal  regulation,  and  that  sub- 
sec.  9  is  cumulative  and  not  re- 
strictive. It  was  to  remove  doubts. 
Under  sub-sec.  2,  sec.  92,  the  pro- 
vince has  the  power  of  direct 
taxation  within  the  provinces  in 
order  to  raise  a  revenue,  and  it 
might  have  been  suggested  that 
raising  money  by  means  of  licenses 
was  not  direct  taxation  but  indirect 
taxation,  and  it  therefore  gives 
them  the  express  power  of  granting 
licenses  for  the  purpose  of  raising  a 
revenue  as  an  express  power,  not 
restrictive  so  as  to  prohibit  them 
from  granting  licenses  except  for 
the  purpose  of  raising  revenue,  but 
really  cumulative,  and  to  remove 
doubts  whether  they  might  grant 
licenses  for  that  purpose,  as  being 
a  direct  taxation.  Indirect  taxation 
being  confined  to  the  Dominion. 
[Lord  Monkswell :  If  the  section 
is  taken  by  itself,  it  appears  very 
difficult  to  say  that  it  would  ex- 
clude the  power  of  imposing  some. 
condition — such  as,  if  the  owner  of 
a  public  house  keeps  his  house 
open  beyond  12  he  shall  not  have  a 
license.]  Yes.  Now  this  Act  of 
1883  does  interfere  with  that  which 
must  be  admitted  to  be  within  the 
exclusive  Jurisdiction  of  the  pro- 
vincial legislature,  the  issue  of 
licenses  in  order  to  raise  a  revenue. 
The  appellant  founded  on  the  clause 
of  this  1883  Act  which  saved  the 
payment  of  any  duty  fixed  by  the 
provincial  legislature,  and  he  seemed 
to  think  that  prevented  the  Act 
interfering  with  their  exclusive 
power  under  sec.  9.  But  the 
license  issued  under  this  Act  of 
1883  licensed  a  person  to  sell 
liquor.  Is  not  that  inconsistent 
with  the  power  conferred  on  the 
provincial   legislature   of   granting 


B.N.A.  ACT,  s.  92  (9).— VESSEL  LICENSES. 


155 


licenses  with  a  view  to  raising 
revenues?  The  words  of  sub-sec.  9, 
sec.  92,  gives  the  exclusive  power 
of  taxation  by  means  of  licenses 
for  provincial,  local,  or  municipal 
purposes,  and  this  Act  of  1883  is  a 
taxation  of  Her  Majesty's  subjects 
within  the  province  for  municipal 
purposes,  because  the  balance,  after 
payment  of  the  inspector's  salary 
and  the  expenses  of  the  commis- 
sioners, goes  into  the  municipal 
treasury.  The  Dominion  actually 
fixes  the  taxation  to  be  paid  by 
persons  taking  out  licenses,  &c,  for 
the  benefit  of  the  municipality ;  and 
that  is  a  most  clear  infringement  of 
sub-sec.  9,  sec.  92.  The  regulation 
of  trade  and  commerce  cannot  be 
taken  in  the  wide,  extended,  and  un- 
limited sense  the  appellants  desire 
to  apply  to  it.  The  sec.  91  itself 
shows  that  cannot  be  so,  for  in  sub- 
sec.  15,  relating  to  '  banking,'  &c, 
if  regulation  of  trade  had  the  wide 
meaning  the  appellants  apply  to  it, 
it  was  unnecessary  to  specify  '  bank- 
ing, incorporation  of  banks,  and 
issue  of  paper  money.'  We  take 
it  the  words  'regulation  of  trade' 
were  used,  as  was  said  in  Citi- 
zens' Insurance  Co.  v.  Parsons 
[see  sub-sec.  13,  sec.  92],  as 
meaning  general  regulations  as 
applicable  to  trade  generally  of  a 
political  character,  that  is,  for  regu- 
lating trade  and  commerce  between 
the  Dominion  and  foreign  countries, 
including  Great  Britain,  or  between 
the  provinces  themselves.  But  they 
do  not  include  minute  regulations 
affecting  the  terms  and  conditions 
on  which  persons  carrying  on  par- 
ticular trades  are  allowed  to  do  so  in 
particular  localities.  The  judgment 
of  the  Court  below  should  be  affirm- 
ed. Also  that  judgment  as  regards 
the  wholesale  and  vessel  licenses 
should  be  reversed.  [Lord  Hals- 
bury,  L.C. ;  Tou  and  Sir  Fairer 
Herschell  both  agree  that  that  con- 
tention is  untenable.]  My  learned 
friend  has  stated  my  argument 
more  forcibly  than  I  could  myself. 
I  agree  that  no  logical  distinction 
whatever   can    be    drawn    between 


wholesale  and  retail  licenses,  that  Governor- 
there  is  no  logical  distinction  be-  jj™™,^ 
tween  regulating  the  power  of  a  ^  The  Fonll 
shopkeeper  to  sell  a  dozen  bottles  Provinces. 
at  a  time  and  regulating  the  power 
of  a  tavern  keeper  to  sell  one  bottle 
at  a  time.  [Sir  Montague  Smith : 
Whether  he  sells  one  bottle  or 
twelve  he  is  selling  by  retail.]  Yes. 
It  is  a  different  kind  of  retail  trade. 
The  Dominion  cannot  arrogate  to 
itself  the  power  to  give  itself  juris- 
diction by  giving  its  own  definition 
of  '  wholesale.'  Tou  must  look 
at  the  real  substance  of  the  matter, 
and  if  there  is  no  sound  distinction 
that  can  be  drawn  between  whole- 
sale licenses  and  shop  and  tavern 
licenses,  then,  if  the  Act  is  ultra 
vires  as  regards  shop  and  tavern 
licenses,  it  is  equally  ultra  vires  as 
regards  the  wholesale  licenses, 
which  are  really  another  branch  of 
the  retail  trade.  So  also  with  the 
vessel  license.  A  vessel  is  no  more 
than  a  floating  tavern  for  this  purpose. 
The  objection  to  this  Act  is 
that  it  attempts  to  regulate  this 
trade  through  what  I  call  muni- 
cipal institutions,  and  that  the  re- 
gulation and  the  legislation  with 
reference  to  wholesale  licenses  is 
exactly  the  same  as  that  with 
reference  to  shop  or  tavern  licenses. 
[Sir  Barnes  Peacock :  The  N".  B. 
A.  Act,  1867,  sec.  91,  says,  '  not- 
withstanding anything  in  this  Act,' 
that  is,  notwithstanding  anything 
in  sec.  92,  '  the  exclusive  legis- 
lative authority  of  the  Parliament 
of  Canada  extends  to  all  matters 
coming  within  the  class  of  subjects 
hereinafter  enumerated,'  and  those 
are  the  classes  enumerated  in  sec. 
91.  Now  one  of  the  classes  is  the 
criminal  law.  The  Parliament  says, 
in  sec.  83  of  the  Act  of  1883,  that 
'  no  person  shall  sell  by  wholesale  or 
by  retail  any  liquor  without  having 
first  obtained  a  license  under  this 
Act  authorizing  him  to  do  so.' 
Then  by  sec.  88  the  punishment 
for  offences  against  the  sec.  66  is 
provided.  Then  sec.  89,  '  If  any 
purchaser  of  any  liquor  from  a 
person  who  is  not  licensed  to  sell 
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the  same  to  be  drunk  on  the  pre- 
mises, drinks,  or  causes  or  permits 
any   other   person   to    drink,  such 
liquor  on  the  premises  where  the 
same   is    sold,  the   seller   of   such 
liquor  shall,  if  it  appear  that  such 
drinking  was  with  his  privity  or 
consent,  be  subject  to  the  following 
penalties,  that  is  to  say, — '     Then 
for  the  first  offence  so  and  so,  and 
for  the  third  offence  imprisonment. 
Now  suppose  in  sec.  83  the  legis- 
lature had  said,  no  person  shall  sell 
by    wholesale    or    by    retail    any 
liquors  without  having   first    ob- 
tained  a  license   under    this   Act 
authorizing  him   so  to  do,  and  if 
any  person  shall  offend  against  this 
Act  he  shall  be   guilty  of  felony 
and    forfeit    all    his    goods    and 
chattels    found    on   the   premises. 
Would  not  that  have  been  within 
the    power    of    the    Dominion  in 
passing  a  criminal  Act  ?     That  is 
my  difficulty,  that  you  could  not 
say  that  the  Parliament  of  Canada 
could  not  create  a  criminal  offence 
for  selling  liquors  without  a  license 
in  the   same  way   as   they  might 
create  a  criminal  offence  by  carry- 
ing   arms   without    a    license,    or 
manufacturing  dynamite  without  a 
license.]     This   is  not  an  Act  to 
amend    the    criminal    law.      The 
clauses  referred  to    are    ancillary 
clauses  for  the  purpose  of  carrying 
out  that  which  is  the  main  purpose 
of  the  Act.  And  if  the  main  purpose 
of  the  Act,  the  regulation  of  the 
liquor   traffic   by    means    of    local 
licensing  boards,  is  not  within  the 
jurisdiction  of  the  Dominion,  then 
the    ancillary   sections  would  fall 
with  the  Act.     Then  the  imposing 
punishment    by  fine,    penalty,    or 
imprisonment  are  within  the  ex- 
clusive jurisdiction  of  the  provincial 
parliament.    Undoubtedly  the  Par- 
liament of  Canada  has  jurisdiction 
over  the  criminal  law,  sub-sec.  27, 
sec.  91,  but  on  the  other  hand,  sub- 
sec.  15,  sec.  92,  must  not  be  over- 
looked, '  The  imposition  of  punish- 
ment by  fine,  penalty,  or  imprison- 
ment.'    [Sir  Barnes  Peacock  :  Not 
forfeiture  of  all  spirits  that  might  be 


found  on  the  premises.]     I  am  not 
so  sure  of  that.     One  word  as  to 
Bussell  v.  The  Queen.  In  that  case 
the  questionwasthe  Temperance  Act. 
That  Act  did  not  purport  to  regu- 
late the  traffic,  all  it  did  was  to  pro- 
hibit the  traffic.  There  was  no  ques- 
tion there  of  regulating  the  liquor 
traffic  by  means  of  licensing  bodies. 
[Sir  Montague   Smith:    It  seems 
to  be  this,  that  the  Temperance  Act 
rendered  the  sale  of  liquor  unlawful, 
speaking   broadly.     This    Act  as- 
sumes the  sale  of  liquors  to  be  law- 
ful, and  the  question  is  whether  the 
power  to  license  the  sale  resides  in 
the  Dominion.  ]     Or  in  other  words, 
to   provide   municipal    institutions 
for  the  purpose  of  regulating  it. 
[Sir  Barnes  Peacock  :   The   diffi- 
culty I  feel  is  this,  whether  they 
may  not  prohibit  conditionally,  and 
if     they     prohibit     conditionally, 
whether  they  may   not  provide  a 
means    for   performing  that    con- 
dition.]    It  is  too   late  to   argue 
that  after  Hodge  v.  The  Queen. 
We  do  not  argue,  on  the  one  hand, 
that  the  provincial  legislatures  have 
exclusive  jurisdiction  over  temper- 
ance legislation,  nor,  on  the  other 
hand,  is  it  competent,  after  Hodge  v. 
The  Queen,  to  argue  the  Dominion 
Parliament  have  exclusive  legisla- 
tion over  temperance. 
Mr.  Haldane  followed. 
Sir  Farrer  Herschell,  Q.C.,  re- 
plied.     [Lord     Halsbury,     L.C.: 
"'Marriage  and  Divorce,'  sec.  91, 
and  'Solemnization  of  Marriage,' 
sec.  92.  Would  you  say,  with  the  ob- 
ject of  promoting  morality  and  good 
government,  the  Dominion  Parlia- 
ment would  have  a  right  to  pre- 
scribe  that  the    solemnization    of 
marriage    should    not  take    place 
except  between  8  and  12  ?]    Those 
sections  give  me  the  greatest  diffi- 
culty in  explaining  what  are   the 
limitations    upon     the     provincial 
power,  because  it  is  difficult  to  see 
what  is  included  in  '  Solemnization 
of  Marriage.'     It  may  merely  mean 
what  is  the  form  of  solemnization. 
[Sir    Barnes  Peacock:    It   might 
require   a   priest   in    the    case,    or 
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might  be  like  the  old  Scottish  law, 
a  declaration.]  It  would  come 
within  the  '  Solemnization '  whether 
a  religious  ceremony  was  necessary, 
or  a  mere  civil  marriage.  There  is 
nothing  to  prevent  the  Dominion 
Parliament,  for  Dominion  purposes, 
requiring  everybody  to  take  out  a 
license  as  a  means  of  taxation,  sec 
91,  sub-sec.  3.  The  Temperance 
Act  of  Canada  was  not  an  Act  of 
total  prohibition,  it  was  an  Act 
regulating.  Hodge  v  The  Queen 
may  be  reconciled  in  this  way — 
that  a  provincial  Act  may  deal  with 
a  matter  of  that  sort,  municipally 
and  locally,  without  preventing  at 
any  time  the  Dominion  Parliament 
dealing  with  the  same  subject- 
matter  for  general  purposes  in  the 
Dominion.  A  thing  may  be  at  a 
given  time  a  local  matter,  which 
may  be  dealt  with  locally  within 
the  perfect  powers  of  the  provinces, 
which  nevertheless  may  have  to  be 
dealt  with  by  the  Dominion  as  a 
whole  for  the  whole  Dominion  at 
some  other  time.  As  to  regulation 
of  trade,  what  was  left  to  the  cen- 
tral legislature  in  the  United 
States — which  Constitution  was  no 
doubt  considered  in  drawing  up  the 
Federal  Constitution — is '  To  regu- 
late commerce  with  foreign  nations 
and  among  foreign  states,  and  with 
native  tribes,'  a  much  more  limited 
power  than  here.  The  limitation 
of  these  words  here  must  not  be 
pressed  too  far,  because  these  are 
only  subordinate  enumerations  for 
greater  certainty,  but  not  to  exclude 
the  generality  of  the  words  which 
go  before,  and  when  they  are  sim- 
ply specifying  things  for  greater 
certainty  some  of  those  specifica- 
tions may  overlap.  When  once  you 
show  that  any  trade  is  regulated 
throughout  the  whole  Dominion  as 
insurance  business  was,  and  that  is 
done  not  for  local  purposes  but  for 
general  purposes  of  the  Dominion, 
then  you  have  shown  it  is  for  the 
peace  and  good  government  of 
Canada  in  relation  to  the  regulation 
of  trade  And  that  would  apply 
to  the  liquor  trade  as  much  as  to 


any  other.  To  say  the  licensing  Governor- 
boards  are  municipal  institutions  is  f^™^, 
begging  the  whole  question.  They  v  Thk  Fotje 
are  no  more  that  than  inspectors  Provinces. 
under  the  Adulteration  Act.  If  it  had 
been  committed  to  one  person, 
would  it  have  been  a  municipal  in- 
stitution ?  Is  the  inspector  of 
weights  and  measures  a  municipal 
institution  ?  No  one  suggests  the 
adulteration  clauses  are  not  good. 
[Sir  Montague  Smith :  In  Russell  r. 
The  Queen  sec.  8  was  not  argued.] 
So  it  was  said,  but  I  have  a  short- 
hand note  of  the  argument  of  that 
case  which  shows  it  was  most  dis 
tinctly  urged  before  this  Board. 
[Lord  Halsbury,  L.C.  -.  There  are 
some  parts  of  the  statute  you 
would  insist  on  as  intra  vires,  not- 
withstanding others  might  be 
ultra  vires.  Would  you  hand  in 
a  list  of  those  sections  ?]  Yes.  " 
There  are  first  the  sections  which 
substitute  the  licensing  board  for 
the  Lieutenant-Governors,  who 
were  to  give  licenses  under  the 
Temperance  Act,  1878.  That  the 
court  below  has  held  to  be  valid.  If 
valid  it  creates  licensing  boards, 
and  some  other  sections  would 
depend  on  that.  One  other  mat- 
ter— undoubtedly  powers  were  ex- 
ercised by  some  of  the  municipali- 
ties and  some  of  the  provinces 
before  1867,  which  is  beyond  dis- 
pute, are  now  matters  coming 
within  one  or  other  of  the  subjects 
distinctly  given  to  the  Dominion 
Parliament.  Some  dealt  with 
weights  and  measures,  which  would 
not  be  competent  to  them  now. 
Therefore  municipal  institutions 
cannot  be  taken  to  mean  all  those 
things  municipal  institutions  had 
done  or  could  do  before  1867." 
[He  also  cited  the  U.  S.  case  as 
to  whether  "  Commerce  "  covered 
"  Navigation,"  :  see  Story,  Const. 
U.  S.  (4  ed.),  s.  1065;  Gibbons  v. 
Ogden,  22  S.  C.  U.  S.  (9  Wheat.), 
p.  189;  Brown  v.  Maryland,  25  S. 
C.  U.  S.  (12  Wheat),  p.  446.] 

Lord  Halsbury,  L.C. :  "  Their 
Lordships  will  consider  the  matter. 
There  will  be  no  judgment  deli- 
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vered  here,  but  their  Lordships  will 
report  to  Her  Majesty." 

12  Dec.  1885,  the  Acts  1883-4 
declared  ultra  vires. 

"  At  the  Court  at  Windsor  Castle, 
the  12th  day  of  December  1885, 
Present :  The  Queen's  Most  Excel- 
lent Majesty,  Lord  President,  Lord 
George  Hamilton,  Mr.  Plunket. 

"  Whereas  there  was  this  day 
read  at  the  Board  a  report  from  the 
Judicial  Committee  of  the  Privy 
Council  dated  the  21st  of  Novem- 
ber last  past,  in  the  words  follow- 
ing, viz. : 

" '  Your  Majesty  having  been 
pleased  by  your  Order  in  Council 
of  the  19th  May  last  past  to  refer 
unto  this  Committee  the  humble 
petition  of  the  Most  Honourable 
Henry  Charles  Keith  Petty  Eitz- 
maurice,  Marquis  of  Lansdowne, 
•Governor-General  of  the  Dominion 
of  Canada,  humbly  praying  that  a 
special  case,  and  the  decision  of  the 
Supreme  Court  of  Canada  upon  the 
same,  with  reference  to  the  compe- 
tence of  the  Canadian  Parliament  to 
pass  the  Acts  46  Vict.  c.  30.  and 
47  Vict.  c.  32.,  in  whole  or  in  part, 
may  be  referred  by  Your  Majesty 
to  this  Committee  to  report  thereon, 
the  Lords  of  the  Committee,  in 
obedience  to  Your  Majesty's  special 
order  of  reference,  have  taken  the 
said  humble  petition  into  considera- 
tion, and  having  heard  counsel 
thereupon  for  the  Dominion  of 
Canada,  and  likewise  for  the  Lieu- 
tenant-Governors of  the  respective 
provinces  of  Ontaria,  Quebec,  Nova 
Scotia,  and  New  Brunswick,  and 
having  been  attended  by  the  agents 
for  the  province  of  British  Colum- 
bia, their  Lordships  do  this  day  agree 
humbly  to  report  to  Your  Majesty  as 
their  opinion,  in  reply  to  the  two 
questions  which  have  been  referred 
to  them  by  Your  Majesty,  that  the 
Liquor  License  Act,  1883,  and  the 
Act  of  1884  amending  the  same, 
are  not  within  the  legislative  au- 
thority of  the  Parliament  of  Can- 
ada. The  provisions  relating  to 
adulteration,  if  separated  in  their 
operation  from  the  rest  of  the  Acts, 


would  be  within  the  authority  of 
the  Parliament,  but  as,  in  their 
Lordships'  opinion,  they  cannot  be 
so  separated,  their  Lordships  are 
not  prepared  to  report  to  Your 
Majesty  that  any  part  of  these  Acts 
is  within  such  authority.' 

"  Her  Majesty  having  taken  the 
said  report  into  consideration,  was 
pleased,  by  and  with  the  advice  of 
her  Privy  Council,  to  approve 
thereof  and  to  order  accordingly. 
Whereof  the  Governor-General  of 
the  Dominion  of  Canada,  the  Com- 
mander-in-Chief, and  the  Lieu- 
tenant-Governors of  the  respective 
provinces  of  the  Dominion  for  the 
time  being,  and  all  other  persons 
whom  it  may  concern,  are  to  take 
notice  and  govern  themselves  ac- 
cordingly. 

"  C.  L.  Peel." 

A  brewer  allowed  beer  to  be 
consumed  in  a  cellar  attached  to 
the  brewery.  He  had  a  Dominion 
license  and  also  a  prorincial  license ; 
by  the  latter  he  was  not  to  sell  any 
liquor  on  the  premises.     Thus  : — 

Reg.  v.  Halliday,  Dec.  22, 
1893,  21  O.  A.  R.  42,  was  an 
appeal  by  the  Attorney-General  for 
Ontario  from  the  judgment  of  the 
County  Court  of  Wellington.  Sec. 
61  of  the  Ontario  License  Act, 
R.  S.  O.  c.  194.,  is  identical  with 
sec.  76  of  the  Liquor  License  Act 
of  Canada,  1883  [46  Vict.  c.  30.]. 
Boyd,  C,  said:  "That  whole 
Act  of  the  Dominion,  assuming  to 
regulate  the  liquor  traffic,  was  de- 
clared ultra  vires  by  the  Privy 
Council  upon  a  statutory  case  sub- 
mitted [see  above'].  It  follows  that 
the  regulation  of  the  liquor  traffic 
is  a  matter  of  provincial  conse- 
quence. To  this  effect  both  Ritchie, 
C.J.,  and  Eournier,  J.,  expressed 
themselves,  that  since  Severn  v. 
Reg.,  2  S.  C.  R.  70,  the  course 
of  decision  in  the  Privy  Council 
has  removed  any  doubt  as  to 
the  power  of  provincial  legis- 
latures to  pass  laws  regulating 
the  sale  of  liquors  (whether  whole- 
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sale  or  retail),  in  Molson  v.  Lambe, 
15  S.  C.  R.  253.  This  was  a 
brewer's  case,  the  question  being  as 
to  the  capacity  of  the  Quebec  Legis- 
ture  to  require  a  license  to  be 
taken  out  by  brewers  duly  licensed 
to  manufacture  by  the  Dominion. 
Ramsay,  J.,  in  the  court  below, 
said :  '  This  was  to  be  defended 
under  the  B.N.  A.  Act,  sec.  92,  sub- 
sec.  9,  and  amounted  to  an  impost 
by  way  of  license  for  the  purpose 
of  raising  revenue  on  the  ordinary 
trade  of  a  brewer.  He  referred  to 
Severn  v.  Reg.  as  an  isolated  and 
compromised  judgment  of  a  divided 
court,  and  the  majority  of  the  court 
held,  as  did  the  Supreme  Court, 
that  the  Act  was  constitutional.' 
Strong,  J.,  now  C.J.  of  S.C.,  took 
substantially  the  same  view  in  Sev- 
ern v.  Reg.,  and  I  think  the  course 
of  decision  has  been  to  displace  the 
authority  of  that  case  and  to  authen- 
ticate the  opinions  of  Ritchie  and 
Strong,  JJ.  In  1889  the  same 
question  as  to  the  effect  of  Severn 
v.  Reg.  came  before  the  full  court 
of  Nova  Scotia,  and  the  majority  of 
the  court  held  (Reg.  v.  McDougall, 
15  April  1889,  22  N.  S.  462)  that 
the  Severn  case  was  practically 
overruled.  No  mention  was  made 
by  the  maritime  judges  of  the  prior 
ease  of  Molson  v.  Lambe,  March 
15,  1888,  15  S.  C.  R.  253.  So 
the  Court  of  Q.  B.  in  Quebec,  in 
appeal,  held  in  1890  that  the  local 
legislature  might  authorize  munici- 
palities to  levy  a  tax  for  local  pur- 
poses on  wholesale  liquor  dealers. 
McManamy  v.  Sherbrooke,  6  Mon. 
Q.  B.  409.  R.  S.  O.  c.  194. 
s.  51  requires  brewers,  distillers, 
&c,  to  obtain  a  license  to  sell  by 
wholesale,  treating  them,  though 
manufacturers,  as  also  wholesale 
dealers.  To  this  no  valid  objec- 
tion can  now  be  raised,  it  appears 
to  me,  because  of  its  being  an  inter- 
ference with  trade.  In  one  respect 
it  may  be  so,  but  in  another  respect 
it  is  a  means  of  raising  revenue  for 
local  and  provincial  purposes,  and 
of  police  regulation  for  the  preser- 
vation of  order.     The  legislation  is 


justified,  under  B.  N.  A.  Act.,  sec.  S,m.  v.  Halli- 
92,  sub-sees."  8,  9.  The  Liquor  DAT- 
License  Act  is  properly  classified 
in  the  statutes  under  the  head  of 
'  municipal  matters,'  and  the  whole 
object  of  the  enactment  in  question 
is  to  exercise  supervision  over  the 
sale  and  consumption  of  spirituous 
and  fermented  liquors,  imposing 
license  fees  for  the  purpose  of  de- 
fraying the  expense  of  such  local 
government,  with  a  surplus  for 
other  municipal  and  provincial  pur- 
poses [sec.  45]." 

Osier,  J. A.,  said:  "The  ap- 
peal derives  any  importance  solely 
from  the  objection,  first  raised 
by  the  respondent  in  this  Court, 
that  sees.  51  (2)  and  61  of  the 
Liquor  License  Act  are  ultra  vires 
the  provincial  legislature,  the  de- 
fendant being  a  brewer,  and  the 
holder  of  a  license  to  manufacture 
beer,  &c,  from  the  Dominion  Go- 
vernment. He  relies  on  Severn  r>. 
Reg.,  and  certainly  if  we  could  now 
act  on  that  case  without  regard  to 
more  recent  decisions,  we  should 
have  no  difficulty  in  upholding  the 
judgment  by  which  the  conviction 
has  been  quashed.  It  has  not  been, 
in  terms,  overruled  by  the  Judicial 
Committee  of  the  Privy  Council,  and 
it  may  be  said  that,  although  it  could 
be  explained  or  distinguished,  it 
could  not  be  overruled  by  the  court 
which  decided  it.  Nevertheless,  the 
grounds  on  which  it  rested  appear 
to  have  been  considerably  weakened, 
if  not  entirely  demolished,  as  the 
Federal  Act  has  become  more  ex- 
tensively discussed  and,  perhaps, 
better  understood.  These  grounds 
were  :  (1)  That  the  imposition  of  a 
license  by  the  local  government 
upon  a  person  carrying  on  the  trade 
of  a  brewer  and  the  manufacture  of 
beer,  and  who  already  held  an 
excise  license  from  the  Dominion 
Government,  was  an  interference 
with  the  exclusive  powers  of  Parlia- 
ment as  to  the  regulation  of  trade 
and  commerce  under  sec.  91,  clause 
2,  of  the  B.  N.  A.  Act,  and  could 
not  be  regarded  merely  as  the 
exercise  of    a  police  power;    (2) 
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Keg.  v.  Halli-  That  the  right  conferred  upon  the 
DAY'  local  legislatures  by  sec.  92,  clause 

9,  to  deal  exclusively  with  shop, 
tavern,  auctioneer,  and  other 
'  licenses,  did  not  extend  to  licenses 
to  brewers,  or  other  licenses  which 
were  not  of  a  local  or  municipal 
character ;  and  (3), — which  is,  per- 
haps, included  in  or  covered  by  the 
last  ground — that  such  licenses  were 
not  authorized  by  sec.  92,  clause  2, 
as  an  exercise  of  a  power  of  direct 
taxation  within  the  province  in 
order  to  the  raising  of  a  revenue 
for  provincial  purposes — in  short, 
that  they  were  indirect  taxation. 
The  first  ground  seems  no  longer 
sustainable  in  the  face  of  Hodge  v. 
Reg.,  9  App.  Cas.  117  [see  above'], 
which  affirms  the  power  of  the 
local  legislatures  to  regulate  the 
sale  and  disposal  of  intoxicating 
liquors,  and  the  later  case  of  Bank 
of  Toronto  v.  Lambe,  July  9, 
1887,  12  App.  Cas.  575  [see  ante, 
p.  113]  ;  which  is  also  directly 
opposed  to  the  view  that  a  local 
license  fee,  whether  upon  brewers 
or  upon  bankers,  would  be  an 
interference  with  trade  and  com- 
merce. As  to  the  other  grounds, 
the  last-mentioned  case  affirms  the 
power  of  the  legislature  to  impose 
a  direct  tax  upon  a  bank  or  other 
commercial  corporation,  carrying 
on  business  within  the  province, 
and  inferentially,  therefore,  that  a 
license  fee  imposed  upon  a  person 
carrying  on  the  trade  of  a  brewer 
and  wholesale  vendor  of  ale  is  not 
indirect  taxation,  but  comes  within 
the  2nd  clause  of  the  92nd  sec- 
tion of  the  Act,  and  is  intra  vires 
provincial  legislation.  Further, 
this  view  of  the  effect  of  these  de- 
cisions is  taken  by  the  Supreme 
Court  itself  in  Molson  v.  Lambe, 
15  S.  C.  B.  253  ;  and  no  one  can 
read  the  report  of  the  argument 
and  discussion  before  the  Judicial 
Committee  upon  the  question  of 
the  validity  of  the  Dominion  Li- 
censing Acts,  1883-4,  which  were 
ultimately  declared  by  that  body  to 
be  ultra  vires  the  Dominion  Par- 
liament, without   seeing   that    the 


legitimate  consequence  of  their  de- 
cision is  to  affirm  the  power  of  the 
provincial  authority  to  impose  a 
license  or  tax  upon  a  brewer  or 
manufacturer  of  beer,  and  to  regu- 
late the  mode  of  carrying  on  the 
business  or  trade.  I  think,  there- 
fore, that  the  sections  in  question 
are  intra  vires."  Hagarty,  C.J.O. 
and  MacLennan,  J.A.,  concurred. 

In  the  license  cases  in  the  United 
States,  Thublow  v.  Massachu- 
setts, &c,  Jan.  1847, 46  S.  C.  U.  S. 
(5  How.)  586,  Taney,  C.J.,  said, 
dealing  with  the  law  of  New 
Hampshire :  "  The  law  of  New 
Hampshire  is  in  my  judgment  a 
valid  one.  For  although  the  gin 
sold  was  an  import  from  another 
State,  and  Congress  have  clearly 
the  power  to  regulate  such  impor- 
tations, under  the  grant  of  power 
to  regulate  commerce  among  the 
several  States,  yet,  as  Congress  has 
made  no  regulation  on  the  subject, 
the  traffic  in  the  article  may  be 
lawfully  regulated  by  the  State  as 
soon  as  it  is  landed  in  its  territory, 
and  a  tax  imposed  upon  it,  or  a 
license  required,  or  the  sale  alto- 
gether prohibited,  according  to  the 
policy  which  the  State  may  sup- 
pose to  be  its  interest  or  duty  to 
pursue." 

Beg.  v.  Justices  of  King's 
County,  Feb.  1875,  15  S.  O.N.B. 
(2  Pugs.  Eep.)  535. 

The  New  Brunswick  Act,  36 
Vict.  c.  10.,  enacted  that  "the 
general  session  of  the  peace  for  the 
several  counties  in  this  province 
are  hereby  empowered  to  grant 
wholesale  and  tavern  licenses  to 
such  and  so  many  persons  of  good 
character  as  they  in  their  discre- 
tion shall  think  proper,  to  sell 
liquor  by  wholesale,  or  keep  a 
tavern  within  their  respective  coun- 
ties, demanding  and  receiving  for 
every  such  license  a  sum  not  ex- 
ceeding $100,  nor  less  than  $20." 
One  McManus  tendered  the 
money  for  a  license  and  was 
refused,   the    Justices   of    King's 
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County  absolutely  declining  to  grant 
a  license  to  any  person.  Bitchie, 
C.J.,  Allen,  Weldon,  Fisher,  and 
Wetmore,  J  J.,  granteda  mandamus, 
holding  the  provisions  of  the  Act 
were  ultra  vires  the  powers  of  the 
provincial  legislature.  [See  Note, 
sub-sec.  2,  sec.  91.] 

In  Eeg.  v.  Prittib,  1878,  42 
U.  C.  Q.  P..  612,  it  was  held  to  be 
ultra  vires  of  the  Ontario  Legisla- 
ture to  make  the  provisions  of  the 
Ontario  Licensing  Acts  have  full 
force  and  effect  in  a  municipality 
where  the  Canadian  Temperance 
Act  of  1864  was  also  in  force, 
the  effect  .being  to  make  an  offence 
against  the  one  an  offence  against 
the  other  ;  the  reason  given 
against  the  local  Act  having  such 
an  effect  being  that  that  would  be 
direct  legislation  on  criminal  law 
and  procedure  in  a  criminal  matter, 
which  was  not  in  any  way  neces- 
sary for  the  due  exercise  of 
the.  provincial  legislature's  own 
proper  power. 

See  Suite  v.  Corporation  of  City 
of  Three  Kivers,  Jan.  12,  1883, 
11  S.  C.  E.  25,  in  Q.  B.  Quebec, 
5  Legal  News,  331,  which  follow- 
ed Hodge  v.  The  Queen,  and 
decided  that  a  bye-law  passed  by 
the  City  of  Three  Rivers,  imposing 
a  duty  of  $200  on  issuing  a  license 
to  sell  intoxicating  liquors,  was  good. 

That  case  was  relied  oh  in  Griffith 
v.  Eioux,  June  23,  1883,  6  Legal 
News,  211.  See  also  Eeg.  v. 
Taylor,  1875,  36  IT.  P.  Q.  B.  183, 
noted  ante,  p.  55.  In  Cooey  v. 
Municipality  of  County  of  Brome, 
20  July  1877,  21  L.  C.  J.  182, 
the  Temperance  Act  of  1864  of  Up- 
per and  Lower  Canada  was  upheld. 

In  Poulin  v.  Corporation  of 
Quebec,  Feb.  19, 1884, 9.  S.  C.  E. 
185,  from  Q.  B.  Quebec,  Eitchie, 
C.J.,  following  out  his  opinion  in 
Eeg.  v.  Justices  of  King's  County, 
15  S.  C.  N.  B.  (2  Pugs.)  535, 
held  the  Quebec  Act,  42  &  43 
Vict.  c.  4.,  which  ordered  the 
closing  of   saloons  or  taverns  on 
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Sunday  and  at  special   times,  as  Poulin  v.  Coh- 
valid;  it  being  simply  a  local  police  pokation  0f 
regulation  and  incident  to  the  local  ynEBEC- 
legislature's   power  to   legislate  in 
relation  to  municipal  institutions. 

Meredith,    C.J.,   in   Blouin  v.  Blouin  v. 

Corporation  op  Quebec,  18  Dec.  Corporation 

op  Quebec. 
1880,  7  Q.  L.  E.  18  (and  his  judg- 
ment was  sustained  on  appeal,  9  S. 
C.  E.  185),  having  cited  Frederic- 
ton  v.  The  Queen  and  like  cases, 
said :  "  The  foregoing  citations  are 
given  as  showing  that  although  the 
Parliament  of  Canada,  under  its 
power  to  regulate  trade  and  com- 
merce, alone  has  the  power  to 
prohibit  the  trade  in  intoxicating 
liquors,  yet  that  the  provincial 
legislatures,  under  the  powers  given 
to  them,  may  for  the  preservation 
of  good  order  in  the  municipalities 
specially  under  their  control  (sub- 
sec.  8),  make  reasonable  police 
regulations,  although  such  regula- 
tions to  some  extent  affect  the 
sale  of  spirituous  liquors,  provided 
they  do  not  improperly  interfere 
with  trade  and  commerce."  And 
Earn  say,  J.,  concurred. 

In  Pigeon  v.  Citt  op  Mon-  Pioeon  v.  City 
tbeal,  from  Q.  B.  Quebec,  33  0F  MoNTEEAl- 
L.  C  J.  221 ;  in  S.  C.  March  10, 
1889,  17  S.  C.  E.  495,  there  was 
a  proceeding  in  prohibition  to 
restrain  the  Eecorder's  Court 
from  proceeding  to  hear  and 
determine  an  action  instituted 
by  the  City  of  Montreal  against 
Pigeon  to  recover  a  fine  imposed 
for  an  infraction  of  a  bye-law 
of  the  city,  which  required  all 
persons  exposing  meat  for  sale  in 
any  private  stall  or  shop  outside  of 
the  public  meat  markets  to  take 
out  a  license,  for  which  license  the 
sum  of  $200  was  to  be  paid.  The 
Quebec  Act,  37  Vict.  c.  51.  s.  123, 
sub-sec.  31,  authorized  the  city  of 
Montreal  to  pass  bye-laws  and  to 
impose  a  duty  on  the  sale  be- 
yond the  limits  of  the  market  of, 
inter  alia,  meat.  It  was  held  this 
provincial  Act  and  bye  -  law 
were  valid.  [See  Note,  sub-sec.  2, 
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sec.  91.]  Suppose  the  provincial 
legislature  enacted  that  the  sale  of 
liquor  also  should  only  be  carried 
on  in  certain  specified  spots  in  the 
city,  would  such  an  Act  or  bye-law 
be  valid  ? 

In  Danaher  v.  Petees,  and 
O'Regan  v.  Petees,  June  14, 
1889,  17  S.  0.  R.  44,  one  of  the 
questions  was,  Whether  the  New 
Brunswick  Liquor  License  Act, 
1887,  50  Vict.  (N.  B.)  c.  4.  s.  10, 
which  provided  that  applications  for 
licenses  under  the  Act  must  be  en- 
dorsed by  the  certificate  of  one-third 
of  the  ratepayers  of  the  district  for 
which  the  license  is  asked,  was  valid  ? 
It  was  contended  this  was  a  prohibi- 
tory measure,  inasmuch  as  the  rate- 
payers were  able  to  prevent  the 
carrying  on  of  the  trade  by  refusing 
to  sign  the  certificate.  The  case 
came  to  the  Dominion  S.  C.  from 
S.  C.  N.  B.,  which  refused  a  writ 
of  prohibition  restraining  the  en- 
forcement of  a  conviction  under  the 
Act.  The  S.  C.  of  the  Dominion 
[Strong,  Fournier,  Taschereau,  and 
Patterson,  JJ.]  held  that  the  Act 
was  not  ultra  vires,  [See  Note, 
ante,  sub-sec.  2.] 

The  Minister  of  Justice,  5  Jan. 
1875,  doubted  whether  it  was  with- 
in the  competency  of  a  provincial 
legislature  to  pass  a  law  which 
absolutely  prohibits  the  sale  of 
liquor,  as  being  an  interference 
with  the  parliamentary  power  of 
Canada  to  legislate  in  respect  to 
the  regulation  of  trade  and  com- 
merce.    Prov.  Leg.,  1886,  604. 

Case  Submitted  by  Gover- 
nor-Genebal  in  Council. — Att.- 
Gen.  op  Ontario  v.  Att.-Gen. 
of  the  Dominion  and  the  Dis- 
tillers' and  Beewers'  Associa- 
tion, which  was  decided  by  the 
Supreme  Court,  15  Jan.  1895,  and 
has  been  appealed  to  Her  Majesty's 
Privy  Council  in  England,  raised 
the  important  question  of  provin- 
cial jurisdiction  over  the  liquor 
laws  of  the  province. 

The  18th  section  of  the  Ontario 


Local  Option  Act,  1890,  53  Vict. 
c.  56.,  was  as  follows  : — 

"  Whereas   the    following    pro- 
vision of  this  section  was,  at  the 
date  of  confederation,  in  force  as 
a  part  of  the  Consolidated  Muni- 
cipal Act,  29  &  30  Vict.  c.  51. 
s.  249,  sub-sec.  9,  and  was  after- 
wards re-enacted  as  sub-sec.  7  of 
sec.  6  of  32  Vict.  c.  32.,  being  the 
Tavern  and  Shop  License  Act  of 
1868,  but  was  afterwards  omitted 
in  subsequent  consolidations  of  the 
Municipal  and  the  Liquor  License 
Acts,  similar  provisions  as  to  local 
prohibition  being  contained  in  The 
Temperance  Act  of  1864,  27  &  28 
Vict.  c.  18.;  and  the  said  last-men- 
tioned Act  having  been  repealed  in 
municipalities  where  not  in  force 
by  The  Canada  Temperance  Act,  it 
is    expedient    that    municipalities 
should  have  the  powers  by  them 
formerly  possessed ;  it  is  hereby  en- 
acted as  follows  : — The  council  of 
every  township,  city,  town  and  in- 
corporated village  may  pass  bye-laws 
for  prohibiting  the  sale  by  retail 
of  spirituous,   fermented  or  other 
manufactured  liquors,  in  any  tavern, 
inn   or  other    house  or  place  of 
public  entertainment,  and  for  pro- 
hibiting altogether  the  sale  thereof 
in   shops  and  places    other  than 
houses    of    public    entertainment: 
Provided  that  the  bye-law,  before 
the  final  passing  thereof,  has  been 
duly  approved  of  by  the  electors  of 
the  municipality  in  the  manner  pro- 
vided by  the  sections  in  that  behalf 
of  the   Municipal   Act :  Provided 
further  that  nothing  in  this  section 
contained  shall  be  construed  into 
an  exercise  of  jurisdiction  by  the 
legislature  of  the  province  of  On- 
tario beyond  the  revival  of  pro- 
visions of  law  which  were  in  force 
at  the  date  of  the  passing  of  The 
B.  N.  A.  Act,  and  which  the  sub- 
sequent legislation  of  this  province 
purported  to  repeal."    The  amend- 
ing Act  of  1891,  54  Vict.  (Ont.) 
c.  46.,  was  passed  to  put  it  be- 
yond doubt  that  the  Act  of  1890 
was  intended  to  prohibit  the  sale 
by  retail   only,  as  was  the  case 
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under  the  Act  of  1866  [29  &  30 
Vict.  c.  51.  s.  252].  The  cor- 
responding provisions  for  Lower 
Canada,  above  given,  were  sub- 
stantially re-enacted  in  the  Quebec 
Municipal  Code,  art.  571.  The  va- 
lidity of  these  enactments  has  been 
upheld  by  unanimous  judgments 
of  the  Court  of  Appeal  of  Ontario. 
See  In  re  Local  Option  Act  before 
Hagarty,  C.  J.,  and  Burton  and  Mac- 
lennan,  JJ.A.,  Sept.  23,  1891,  18 
O.  A.  E.  572 ;  and  upheld  in  Que- 
bec, in  Corporation  of  Huntingdon 
v.  Moir,  March  21,  1891,  7  Mon. 
Q.  B.  281,  by  Dorion,  C.J.,  Baby, 
Bosse,  Doherty,  and  Cimon,  JJ., 
reversing  Belanger,  J. 

On  26  Oct.  1893,  the  following 
questions  were  referred  by  the 
Governor-General  in  Council  to 
the  S.  C.  under  the  B.  S.  C.  c.  135., 
Supreme  and  Exchequer  Courts 
Act,  as  amended  by  sec.  4  [see  post, 
sec.  101]  of  54  &  55  Vict.  c.  25  :— 

(1)  Has  a  provincial  legislature 
jurisdiction  to  prohibit  thesalewith- 
intheprovinceofspirituous,ferment- 
ed,  or  other  intoxicating  liquors  ? 

(2)  Or  has  the  legislature  such 
jurisdiction  regarding  such  portions 
of  the  province  as  to  which  the 
Canada  Temperance  Act  is  not  in 
operation  ? 

(3)  Has  a  provincial  legislature 
jurisdiction  to  prohibit  the  manu- 
facture of  such  liquors  within  the 
province  ? 

(4)  Has  a  provincial  legislature 
jurisdiction  to  prohibit  the  impor- 
tation of  such  liquors  into  the  pro- 
vince ? 

(5)  If  a  provincial. legislature  has 
not  jurisdiction  to  prohibit  the  sale 
of  such  liquors  irrespective  of 
quantity,  has  such  legislature  juris- 
diction to  prohibit  the  sale,  by  retail, 
according  to  the  definition  of  a  sale 
by  retail  either  in  statutes  in  force  in 
the  province  at  the  time  of  the 
confederation,  or  any  other  defin- 
ition thereof  ? 

(6)  If  a  provincial  legislature 
has  a  limited  jurisdiction  only  as 
regards  the  prohibition  of  sales,  has 
the  legislature  jurisdiction  to  pro- 


hibit  sales   subject   to   the   limits  Att.-Gen.  ok 
provided  by  the  several  sub-sections  a^Ge/of 
of  the  99th  section  of  "  The  Canada  TrfE  Domisjon 
Temperance  Act,"  or  any  of  them,  &c. 
R   S.  C.  C.  106.  s.  99  ?    "  Prohibitory 

(7)  Had  the  Ontario  Legislature  Liquor  Laws, 
jurisdiction  to  enact  the  18th  section 
of  the  53  Vict.  (Ont.)  c.  56.,  in- 
tituled "  An  Act  to  improve  the 
Liquor  License  Acts,"  as  said  sec- 
tion is  explained  by  the  54  Vict. 
(Ont.)  c.  46.,  intituled  "An  Act 
respecting  local  option  in  the  matter 
of  liquor  selling  "  ? 

The  case  was  argued  before  Sir 
Henry  Strong,  C.J.,  Eournier, 
Gwynne,  Sedgewick,  and  King,  JJ. 
The  three  latter  answered  all  the 
questions  in  the  negative.  The  Chief 
Justice  and  Founder,  J.,  dissented 
from  that  view,  being  of  opinion 
the  questions  should  be  answered 
in  the  affirmative,  with  the  excep- 
tions of  questions  3  and  4,  which 
they  considered  should  be  answered 
in  the  negative.  The  case  was 
heard  on  1,  2,  4  May  1894. 

The  Att.-Gen.  for  Ontario  sub- 
mitted the  first  four  questions 
should  be  answered  in  the  affirm- 
ative. Cited,  to  show  could  pro- 
hibit before  confederation,  C.  S. 
L.  O,  1861,  c.  24.  s.  26;  as  to 
Three  Rivers,  20  Vict.  c.  129. 
s.  37;  as  to  Upper  Canada,  22 
Vict.  c.  99.  s.  245,  sub-s.  6 ;  C.  S. 
29  &  30  Vict.  c.  51.  s.  249;  as  to 
U.  C,  1859,  c.  54.,  s.  246,  sub-s.  6 ; 
Nova  Scotia,  21  Vict.  c.  47.,  and 
R.  S.  N.  S.  3  Series,  c.  19.  •  as  to 
"  municipal  resolutions,"  Quebec 
Resolutions,  No.  43;  Lepine  v.  Lau- 
rent, 17  Que.  L.  R.  226;  14  Q. 
Legal  News,  369,  where  Lynch,  J., 
upheld  the  right  of  the  town  of 
Magog  to  prohibit  the  sale  by 
wholesale  as  well  as  retail  under  a 
Quebec  statute.  And  the  cases 
given  above. 

The  Dominion  counsel  answered 
to  the  1st  and  2nd  questions,  by 
retail,  in  the  affirmative ;  to  the  3rd 
and  4th  in  the  negative ;  and  to  the 
5th,  6th,  and  7th  in  the  affirmative. 

Att.-Gen.  for  Manitoba  agreed 
with  Att.-Gen.  for  Ontario. 

L   2 
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Att.-Gen.  op         The  Att.-Gen.   for   Quebec,  to 

Ontaeio  v.         questions  1  and  5,  answered  that 
Att.-Gten.  of      ^      ..,,.,'     ,  .     . 

the  Dominion  provincial  legislatures  have  no  j  mis- 
tec,  diction  to  totally  prohibit  the  sale 
Prohibitory  within  the  province  of  spirituous, 
Liquor  Laws,  fermented,  or  other  intoxicating 
liquors,  as  this  would  be  inter- 
fering with  the  regulation  of  "  trade 
and  commerce,"  over  which  the 
Parliament  alone  has  jurisdiction. 
But  under  the  exclusive  legislative 
authority  given  to  the  provincial 
legislatures  with  regard  to  "  munici- 
pal institutions,"  and  to  "  matters  of 
a  merely  local  or  private  nature 
within  the  province"  [sub-sees.  8 
and  16,  sec.  92],  provincial  legisla- 
tures can  confer  on  municipal  cor- 
porations power  to  pass  bye-laws 
prohibiting  the  sale  of  spirituous 
liquor  by  retail  in  shops  and  places 
of  public  entertainment,  and  limiting 
the  number  of  tavern  licenses  with- 
in the  province.  To  the  2nd  (ex- 
cepting as  above),  3rd,  4th,  and  6th 
questions,  in  the  negative. 

The  Brewers'  and  Distillers'  As- 
sociation, that  a  negative  answer 
ought  to  be  given  to  allthe  questions. 
After  the  decision  of  In  re  the 
Local  Option  Act,  18  O.  A.  E.  572, 
the  same  question  was  raised  in 
Huson  v.  South  Norwich.  It  in- 
volved the  validity  of  a  bye-law 
prohibiting  the  retail  sale  of  liquor 
within  the  township  under  the  au- 
thority of  the  same  Ontario  Local 
Option  Act.  Hagarty,  C.J.,  Bur- 
ton, Osier,  and  Maclennan,  May 
20,  1892,  19  O.  A.E.  343,  held  the 
bye-law  valid.  Huson,  represent- 
ing the  liquor  dealers,  appealed  to 
the  S.  O,  and  on  15  Jan.  1895, 
Sir  Henry  Strong,  C.J.,  Fournier, 
and  Taschereau,  J  J.  (Gwynne  and 
Sedgewick,  JJ.,  dissenting),  held 
the  Act  valid.  As  will  be  seen  be- 
low, in  The  Att.-Gen.  of  Ontario  v. 
The  Att.-Gen. forthe  Dominion,  the 
Ontario  Act  was  held  to  be  ultra 
vires  by  Gwynne,  Sedgewick,  and 
King,  JJ.  (Sir  Henry  Strong,  C.J., 
and  Fournier  dissenting) .  Therefore 
on  the  same  day  there  were  conflict- 
ing decisions  on  the  same  question. 
[The    following  judgments  his 


Lordship,  the  Chief  Justice,  kindly 
returned  to  me  in  proof  corrected. 
His  Lordship  also  supplied  me  with 
the  judgments  in  Huson  v.  South 
Norwich ;  see  post,  p.  195.] 

Judgment  in  Att.-Gen.  of  Ontario 
v.  Att.-Gen.  for  the  Dominion,  15 
Jan.  1895  :— 

Sir  Henry  Strong,  C.J. :  "  My 
reasons  for  the  foregoing  answers 
will  appear  from  my  judgment  in 
Huson  v.  South  Norwich"  [a  ques- 
tion on  the  same  Act,  reported  on 
the  validity  of  the  publication  of  the 
bye-laws  in  21  S.  C.  B.  669]. 

"  I  have  only  to  add  that  I  do 
not  think  any  statutory  definition  of 
the  terms  '  wholesale '  and  •  retail ' 
is  requisite,  but  if  legislation  is 
required  for  such  purpose  it  is 
vested  in  the  Dominion  as  apper- 
taining to  the  regulation  of  trade 
and  commerce.  I  answer  the  3rd 
and  4th  questions  in  the  negative, 
because  the  prohibition  of  manufac- 
ture and  importation  would  affect 
trade  and  commerce,  and  so  must 
belong  to  the  Dominion ;  and  fur- 
ther, for  the  reason  that  prohi- 
bition to  that  extent  would  affect 
the  revenue  of  the  Dominion  de- 
rived from  the  customs  and  excise 
duties." 

His  Lordship's  judgment  in 
Huson  i>  South  Norwich  was: 
"All  questions  involved  in  this 
appeal,  save  that  relating  to  the 
constitutional  validity  of  the  18th 
section  of  the  Ontario  statute, 
53  Vict.  c.  56.,  entituled  '  An  Act  to 
improve  the  Liquor  License  Laws,' 
as  explained  and  limited  by  the  On- 
tario statute,  54  Vict.  c.  46.  s.  1, 
have  been  already  disposed  of.  [21 
S.  C.  E.  669.]  This  remaining 
point  we  have  now  to  determine. 

"  I  am  of  opinion  that  these  en- 
actments were  intra  vires  of  the 
provincial  legislature.  The  learned 
judges  of  the  Court  of  Appeal,  in 
the  case  of  the  Local  Option  Act 
[18  O.  A.  E.  572],  have  dealt 
fully  with  this  identical  question, 
and  I  so  entirely  agree  with  both 
their  reasons  and  conclusions  that 
I  might  well  have  contented  myselt 
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with  a  reference  to  that  case  with- 
out adding  to  the  mass  of  judicial 
decisions  already  accumulated   on 
the  subject.     There  appears  to  me, 
however,   to   be    some    additional 
reasons,  which  I  will  state  as  suc- 
cinctly as  possible.     "We  are  pre- 
cluded by  the  decision  of  the  Privy 
Council    in    the    case   of   Russell 
v.  The   Queen,  7  App.  Cas.  829 
[see  Note,  above],  and  by  that  of 
this  Court  in  the  City  of  Frederic- 
ton  v.  The  Queen  [3  S.  C.  R.  505], 
from  holding  that  under  sub-sec.  8 
of  sec.  92  of  the  B.  N.  A.  Act,  the 
exclusive  power  of  prohibiting  the 
sale  of  liquor  by  retail,  including 
the  enactment  of  what  are  called 
Local  Option  Laws,  was  given  to 
the  provinces  as  an  incident  of  the 
police  power  conferred  by  the  words 
'  Municipal  institutions.'  That  those 
words  do  confer  a  police  power  to 
the  extent  of  licensing  and  regulat- 
ing was  decided  by  the  Privy  Coun- 
cil in  the  case  of  Hodge  v.  The 
Queen,  9  App.  Cas.  117  [see  Note, 
above] .     The  question  then  is  nar- 
rowed to  this  :  Have  the  provinces, 
under  this  sub-sec.  8,  a  power  con- 
current with  that  of  the  Dominion 
to  enact  prohibitory  legislation,  to 
be  carried  into  effect  through  the 
instrumentality  of  the   municipal- 
ities or  otherwise,  either  generally 
or  to  the  extent  of  the  power  of 
prohibiting   which  had  been  con- 
ferred   on    municipal    bodies     by 
legislation    enacted  prior   to    con- 
federation  and   in   force    at    that 
date  ?     It  is  established  by  Russell 
v.  The  Queen  that  the  Dominion, 
being  invested  with   authority  by 
sec.  91  to  make  laws  for  the  peace, 
order,   and   good    government    of 
Canada,  may  pass  what  have  been 
denominated  local  option  laws.  But 
as  I  understand  that  decision,  such 
Dominion  laws  must  be   general 
laws,  not  limited  to  any  particular 
province.      It  is  not  competent  to 
Parliament  to  draw   to   itself   the 
right   to  legislate  on  any  subject 
which  by  sec.  92  is  assigned  to  the 
provinces   by  legislating    on   that 
subject  generally  for   the    whole 


Dominion,  but  this  is,  of  course, 
not  done  where  in  the  execution  of 
a  power  expressly  given  to  it  by 
sec.  91,  the  Federal  Legislature 
makes  laws  similar  to  those  which 
a  provincial  legislature  may  make 
in  executing  other  powers  expressly 
given  to  the  provinces  by  see.  92. 
Therefore,  it  appears  to  me  that 
there  are  in  the  Dominion  and  the 
provinces,  respectively,  several  and 
distinct  powers,  authorizing  each, 
within  its  own  sphere,  to  enact  the 
same  legislation  on  this  subject 
of  prohibitory  liquor  laws,  re- 
straining sale  by  retail ;  that  is  to 
say,  the  Dominion  may,  as  has 
already  been  conclusively  decided, 
enact  a  prohibitory  law  for  the 
whole  Dominion,  whilst  the  pro- 
vincial legislatures  may  also  enact 
similar  laws,  restricted,  of  course, 
to  their  own  jurisdictions.  Such 
provincial  legislation  cannot,  how- 
ever, be  extended  so  as  to  prohibit 
importation  or  manufacture,  for  the 
reason  that  these  subjects  belong 
exclusively  to  the  Dominion  under 
the  head  of  '  trade  and  commerce,' 
and  also  for  the  additional  reason 
that  the  revenue  of  the  Dominion 
derived  from  customs  and  excise 
duties  would  be  thereby  affected. 
That  there  may  be,  in  respect  of 
other  subjects,  such  concurrent 
powers  of  legislation  has  already 
been  decided  by  the  Privy  Council 
in  the  case  of  the  Att.-Gen.  of 
Ontario  v.  Att.-Gen.  of  Canada, 
[1894]  A.  C.  189,^where  this  ques- 
tion arose  with  respect  to  insolvency 
legislation.  I  venture  to  think  the 
present  even  a  stronger  case  for  the 
application  of  such  a  construction 
than  that  referred  to.  To  neither 
of  the  legislatures  is  the  subject  of 
prohibitory  liquor  laws  in  terms 
assigned.  Then  what  reason  is 
there  why  a  local  legislature  in 
execution  of  the  police  power  con- 
ferred by  sub-sec.  8  of  sec.  92, 
may  not,  so  long  as  it  does  not 
conflict  with  the  legislation  of  the 
Dominion,  adopt  any  appropriate 
means  of  executing  that  power, 
merely  because  the  same    means 
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may  be  adopted  by  the  Dominion 
Parliament  under  the  authority  of 
sec.  91  in  executing  a  power 
specifically  given  to  it  ?  It  has  been 
decided  by  the  highest  authority 
that  there  are  no  reasons  against 
such  a  construction.  This  is,  in- 
deed, even  a  stronger  case  for  re- 
cognising such  a  concurrent  power 
than  the  case  of  the  Att.-Gen.  of 
Ontario  v.  Att.-Gen.  of  Canada, 
because  bankruptcy  and  insolvency 
laws  are,  by  sec.  91,  expressly 
attributed  to  the  exclusive  juris- 
diction of  the  Dominion.  In  the 
event  of  legislation  providing  for 
prohibition  enacted  by  the  Do- 
minion and  by  a  province  coming 
into  conflict,  the  legislation  of  the 
province  would,  no  doubt,  have  to 
give  way.  This  was  pointed  out 
by  the  Privy  Council  in  the  Att.- 
Gen.  of  Ontario  v.  Att.-Gen.  of 
Canada,  and  although  the  B.  N". 
A.  Act  contains  no  provision  de- 
claring that  the  legislation  of  the 
Dominion  shall  be  supreme,  as  is 
the  case  in  the  Constitution  of  the 
United  States,  the  same  principle 
is  necessarily  implied  in  our  Con- 
stitutional Act,  and  is  to  be  applied 
whenever,  in  the  many  cases  which 
may  arise,  the  federal  and  provincial 
legislatures  adopt  the  same  means 
to  carry  into  effect  distinct  powers. 
That  a  general  police  power,  suffi- 
cient to  include  the  right  of  legis- 
lating to  the  extent  of  the  prohi- 
bition of  retail  traffic  or  local  option 
laws,  not  exclusive  of,  but  con- 
current with,  a  similar  power  in  the 
Dominion,  is  vested  in  the  provinces 
by  the  words  '  Municipal  institu- 
tions in  the  province '  in  sub-sec.  8 
of  sec.  92,  is,  I  think,  a  propo- 
sition which  derives  support  from 
the  case  of  Hodge  v.  The 
Queen,  9  App.  Cas.  117  [see  Note, 
above'].  It  is  true  that  the  sub- 
ject of  prohibition  was  not  in 
question  in  that  case,  but  there 
would  seem  to  be  no  reason  why 
prohibitory  laws,  as  well  as  those 
regulating  and  limiting  the  traffic 
in  liquors,  should  not  be  included 
in  the  police  power  which,  under 


the  words  '  Municipal  institutions,' 
it  was  held  in  Hodge  v.  The  Queen 
to  the  extent  of  licensing,  the  pro- 
vinces possessed.  The  difference 
between  regulating  and  licensing 
and  prohibiting  is  one  of  degree 
only.  As  regards  the  objection 
that  to  recognise  any  such  right  of 
legislation  in  a  province  not  exten- 
ding to  the  prohibition  of  im- 
portation and  manufacture  would 
be  an  infringement  of  the  power  of 
the  Dominion  to  regulate  trade  and 
commerce,  I  am  not  impressed  by 
it.  The  retail  liquor  traffic  can 
scarcely  be  regarded  as  coming 
directly  under  the  head  of  'trade 
and  commerce'  as  used  in  the  B. 
N.  A.  Act,  but  as  the  subjects 
enumerated  in  sec.  92  are  excep- 
tions out  of  those  mentioned  in  sec. 
91,  it  follows  that  if  a  police  power 
is  included  in  sub-sec.  8  of  the 
former  section,  the  power  itself  and 
all  appropriate  means  of  carrying 
it  out  are  to  be  treated  as  uncon- 
trolled by  anything  in  sec.  91. 
Moreover,  Hodge  v.  The  Queen 
also  applies  here,  for  although  in 
a  lesser  degree,  yet,  to  some  ex- 
tent, the  restriction  of  the  liquor 
trade  by  a  licensing  system  would 
affect  trade  and  commerce.  On 
the  whole,  I  am  of  opinion  that 
the  provincial  legislatures  have 
power  to  enact  prohibitory  legis- 
lation to  the  extent  I  have  men- 
tioned, though  this  power  is  in  no 
way  exclusive  of  that  of  the  Do- 
minion, but  concurrent  with  it.  If 
I  am  wrong  in  this  conclusion,  it  is 
sufficient  for  the  decision  of  this 
appeal  to  hold,  as  I  do,  that  the 
Legislature  of  Ontario  had  power 
to  repeal  and  re-enact  the  legisla- 
tion in  force  at  the  date  of  the  Con- 
federation Act,  which  gave  muni- 
cipal councils  the  right  to  pass 
bye-laws  absolutely  prohibiting  the 
sale  of  liquor  by  retail  within  cer- 
tain local  limits.  Having  regard 
to  the  history  and  objects  of  con- 
federation, I  can  scarcely  think  it 
possible  that  it  could  have  been 
intended  by  the  framers  of  the  B. 
N\  A.  Act  to  detract  inany  way- 
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from  the  jurisdiction  of  the  pro- 
vinces over  their  own  several  sys- 
tems of  municipal  government.  If 
the  words  '  Municipal  institutions ' 
in  sub-sec.  8  are  to  have  any  mean- 
ing attributed  to  them,  they  must 
surely  be  taken  as  giving  authority 
to  repeal,  re-enact,  and  remodel  the 
laws  relating  to  all  municipal  legis- 
lation then  in  force. 

"  In  Re  Slavin  v.  Orillia,  36  U.  C. 
Q.  B.  159,  this  was  the  view  of 
the  Ontario  Ct.  of  Q.  B.,  and 
Richards,  C.J.,  in  his  judgment  on 
that  case  puts  forward  powerful 
arguments  in  support  of  that  con- 
clusion. These  reasons,  as  well  as 
.those  given  for  the  judgment  of  the 
Court  of  Appeal  in  the  local  option 
case  [18  Ont.  App.  E.  572],  have 
convinced  me  that  at  least  to  the 
extent  last  mentioned  (even  if  I 
am  wrong  in  my  first  proposition) 
the  provinces  have  the  power  to 
legislate.  As  the  enactments  now 
in  question  are  reproductions  of 
those  in  force  at  the  date  of  con- 
federation, they  were,  therefore, 
intra  vires  of  the  Ontario  Legisla- 
ture. In  the  case  of  Severn  v.  The 
Queen,  2  S.  C.  R.  70  [see  Note, 
sec.  91],  I  expressed  some  doubt 
as  to  the  decision  in  Re  Slavin  v. 
Orillia,  on  the  ground  that  the  effect 
of  that  case  would  be  to  make  the 
law  vary  in  different  provinces. 
These  observations  were  not  mate- 
rial to  the  judgment  I  then  gave, 
which  was  founded  entirely  on  the 
9th  sub-sec.  of  sec.  92,  and  I  have 
now  come  to  the  conclusion  that 
they  were  not  well  founded.  The  ap- 
peal must  be  dismissed  with  costs." 

Fournier,  J.  :  "I  concur  in  the 
conclusions  arrived  at  by  the  Chief 
Justice  of  this  Court,  and  adopt 
his  answers  to  the  seven  questions 
submitted." 

Gwynne,  J. :  "  In  construing  the 
language  of  the  B.  N.  A.  Act  defin- 
ing the  jurisdiction  of  the  Dominion 
Parliament  and  of  the  provincial 
legislatures,  we  must  never  lose 
sight  of  the  fact  that  this  language  is 
that  of  the  resolution's  adopted  in 
1864   by  the  provincial  statesmen 


assembled  in  Quebec,  by  the  autho- 
rity of  Her  Most  Gracious  Majesty, 
for  the  purpose  of  framing  the 
provisions  of  a  Constitution  for 
federally  uniting  the  B.  N.  A.  pro- 
vinces into  one  government  under 
the  British  Crown,  and  that  the 
B.  N.  A.  Act  was  passed  merely 
for  the  purpose  of  giving  legislative 
form  to  the  terms  and  provisions  of 
a  treaty  of  union  between  the 
respective  provinces  forming  the 
confederation  and  the  Imperial  Go- 
vernment, as  such  terms  and  pro- 
visions are  expressed  in  the  reso- 
lutions adopted  by  the  framers  of 
the  Constitution,  and  by  the  respec- 
tive legislatures  of  the  provinces  of 
Canada,  Nova  Scotia,  and  New 
Brunswick,  and  by  the  Imperial 
Government.  So  likewise  must  we 
keep  ever  present  to  our  minds  the 
fact  that  the  main  object  of  these 
provincial  statesmen,  who  were  the 
authors  and  founders  of  our 
new  Constitution,  in  framing  their 
project  of  confederation,  was  to 
devise  a  scheme  by  which  the  best 
features  of  the  United  States  of 
America,  rejecting  the  bad,  should 
be  grafted  upon  the  British  Con- 
stitution, and  to  vest  in  the  pro- 
vincial legislatures  exclusive  juris- 
diction over  all  matters  of  a  purely 
provincial,  local,  municipal,  and 
domestic  character,  and  in  the 
general  or  central  legislature  ex- 
clusive jurisdiction  over  all  matters 
over  which,  as  being  of  a  general, 
quasi-national,  and  sovereign  charac- 
ter, the  inhabitants  of  the  several 
provinces  might  be  said  to  have  a 
common  interest  distinct  from  the 
particular  interest  they  would  have 
in  matters  affecting  the  local, 
municipal,  and  domestic  affairs  of 
the  particular  province  in  which 
each  should  reside.  That  this  was 
the  main  design  of  the  scheme  of 
confederation  proposed  by  the 
framers  of  our  Constitution,  and  as 
intended  by  the  resolutions  adopted 
by  them,  is  abundantly  apparent 
from  the  speeches  accompanying 
the  submission  of  the  resolutions  to 
the  legislatures  of  the  provinces  for 
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their  adoption.  The  late  Sir  John 
Macdonald,  the  chief  of  the  pro- 
vincial statesmen  engaged  in  fram- 
ing the  resolutions,  when  present- 
ing them  to  the  legislature  of  the 
province  of  Canada  for  their  adop- 
tion, says  :  '  We  must  consider  the 
scheme  in  the  light  of  a  treaty; 
the  whole  scheme  of  confederation, 
as  propounded  by  the  Conference, 
as  agreed  to  and  sanctioned  by  the 
Canadian  Government,  and  as  now 
presented  for  the  consideration  of 
the  people  and  the  legislature, 
bears  upon  its  face  the  marks  of 
compromise.'  And  again, '  In  the 
proposed  Constitution  all  matters  of 
general  interest  are  to  be  dealt  with 
by  the  general  legislature,  while 
the  local  legislature  will  deal  with 
matters  of  local  interest.'  Again, 
referring  to  the  Constitution  of  the 
United  States  of  America,  he  says  : 
'  We  can  take  advantage  of  the  last 
78  years  during  which  the  Consti- 
tution of  the  United  States  has 
existed,  and  I  am  strongly  of 
opinion  that  we  have  in  a  great 
measure  avoided  in  this  system 
which  we  propose  for  the  adoption 
of  the  people  of  Canada,  the  defects 
which  time  and  events  have  shown 
to  exist  in  the  American  Consti- 
tution.' And  again,  'We  have 
strengthened  the  general  govern- 
ment, we  have  given  the  general 
legislature  all  the  great  subjects  of 
legislature,  we  have  conferred  on 
them  not  only  specifically  and  in 
detail  all  the  powers  which  are  in- 
cident to  sovereignty,  but  we  have 
expressly  declared  that  all  subjects 
of  general  interest  not  distinctly 
and  exclusively  conferred  upon  the 
local  government  and  local  legisla- 
tures shall  be  conferred  upon  the 
general  government  and  legisla- 
ture.' And, '  I  shall  not  detain  the 
House  by  entering  into  a  con- 
sideration at  any  length  of  the 
different  powers  conferred  upon 
the  general  Parliament  as  contra- 
distinguished from  those  reserved 
to  the  local  legislatures,  but  any 
honourable  member,  in  examining 
the  list  of  different  subjects  which 


are  to  be  assigned  to  the  general  and 
local  legislatures  respectively,  will 
see  that  all  the  great  questions 
which  affect  the  general  interests 
of  the  confederacy  as  a  whole  are 
confided  to  the  Federal  Parliament, 
while  the  local  interests  and  local 
laws  of  each  section  are  entrusted 
to  the  care  of  the  local  legislatures.' 
The  late  Mr.  Geo.  Brown,  then 
President  of  the  Executive  Council 
of  the  province  of  Canada,  and 
also  one  of  the  delegates  who 
framed  the  Constitution,  said: 
'  All  matters  of  trade  and  commerce, 
banking  and  currency,  and  all 
questions  common  to  the  whole 
people,  we  have  vested  fully  and 
unrestrictedly  in  the  general  go- 
vernment.' And,  'the  Crown 
authorized  us  specially  to  make 
this  compact,  and  has  heartily  ap- 
proved of  what  we  did.'  And  he 
described  the  terms  of  the  scheme 
of  confederation  as  embodied  in 
the  resolutions  to  Lord  Durham's 
report,  wherein  he  suggested  a 
union  of  the  provinces  'upon  a 
plan  of  local  government  by  elec- 
tive bodies  subordinate  to  the 
general  legislature,  and  exercising 
complete  control  over  such  local 
matters  as  do  not  come  within  the 
province  of  general  legislation,  and 
that  a  general  executive  upon  an 
improved  principle  '  should  be  esta- 
blished, together  with  a  supreme 
court  of  appeal  for  all  the  North 
American  Colonies.'  And,  again,  he 
said  that  '  No  higher  eulogy  could 
be  pronounced  upon  the  scheme 
produced  than  that  which  he  had 
heard  from  one  of  the  fore- 
most of  British  statesmen,  namely, 
that  the  system  of  government 
which  we  propose  seemed  to  him  a 
happy  compound  of  the  best  fea- 
tures of  the  British  and  American 
Constitutions.'  Sir  Geo.  Etienne 
Cartier,  then  Attorney-General  of 
Canada  East,  and  another  of  the 
f ramers  of  the  Constitution  for  the 
proposed  confederacy,  said  as  to 
the  general  scheme,  in  advocacy  of 
its  adoption  by  the  Canadian  Legis- 
lature, '  Questions  of  commerce,  of 


B.N.A.  ACT,  s.  92  (9).— LORD  CARNARVON'S  SPEECH.     169 


international    communication,    and 
all  matters  of  general  interest,  would 
be  discussed  and  determined  in  the 
general  legislature.'  And,  again,  lie 
said  that  in  all  their  proceedings 
the   framers    of    the    Constitution 
had  the  approbation  of  the  Imperial 
Government,  and  in  fine  he  said, 
'  I  have  already   declared   in    our 
own  name,  and  on   behalf   of   the 
Government,  that  all  the  delegates 
that   go   to   England   will    accept 
from  the  Imperial  Government  no 
Act  but  one  based  upon  the  reso- 
lutions  if  adopted  by  the   House, 
and  will  not  bring  back  any  other.' 
The  resolutions  having  been  adopted 
by  the  legislatures  of  Canada,  Nova 
Scotia,  and  New  Brunswick,  were 
transmitted   to   the    Imperial   Go- 
vernment, and,  at   the   request  of 
that  Government,  a  conference  was 
held   upon   them   in   England  be- 
tween  delegates   from   those    pro- 
vinces  and  the  Imperial   Govern- 
ment, at  which  conference  the  reso- 
lutions were  adopted  almost  verba- 
tim, with  a  slight  modification  as 
to  the  power  of  the  executive  go- 
vernment of  the  confederacy,  intro- 
duced  at    the    suggestion   of    the 
Imperial  Government  for  the  pur- 
pose of  still  further  strengthening 
the   central  executive  of  the   pro- 
posed confederacy,'  such  modifica- 
tion consisting   in   expunging   the 
44th  resolution,  which  proposed  to 
vest  in  the  provincial  executive  the 
power  of  pardon  of  criminal  offen- 
ces, as  to  which  resolution  Sir  J. 
Macdonald   had   said,    when    sub- 
mitting the  resolutions  to  the  Cana- 
dian Legislature,  that  this  was  a 
subject   of   Imperial   interest,  and 
that   if  the   Imperial   Government 
should  not  be  convinced  by   the 
argument   they   would   be  able  to 
press  upon  them  for  the  continu- 
ance of  the  clause  (44th  resolution) 
they  could,  of  course,  as  the  over- 
ruling power,  set  it  aside.     Accord- 
ingly, at  the  conference  in  England 
it  was,  with  the  assent  of  the  pro- 
vincial delegates,  set  aside  and  ex- 
punged, and  that  power  of  pardon 
was  vested  in  the  central  or  general 


government,  and  in  other  respects  Att.-G-en.  or 
the    language    of    the    resolutions  Ontario  v. 
was   not    only    substantially,    but  t™'d0Emin°oi., 
almost  verbatim  et  literatim,  em-  &,, 
bodied  in  a  Bill  agreed  upon  by  prohibitory 
the   provincial   delegates   and    the  Liquor  Laws. 
Imperial  Government  as  the  Bill  to  g-WTnne,  J. 
be  presented  to  Parliament  to  be 
passed    into     an     Act.     In    Her 
Majesty's  Address  to  both  Houses 
upon   the   opening   of  Parliament 
in  Feb.  1867,  she  was  pleased  to 
refer  to  the   proposed   scheme    of 
confederation  in  the  following  man- 
ner.    [Reads  the  formal  announce- 
ment of  the  intention  to  introduce 
a    Bill.]     Lord    Carnarvon,    then 
Colonial    Minister,    in    presenting 
this  Bill  to  Parliament   explained 
its    intent    and    purpose,    saying, 
among  other  things,  with  reference 
to  the  said  resolutions,  that  they, 
with  some  slight  changes,  formed 
the  basis  of  the  measure  to  be  sub- 
mitted to  Parliament ;  that  to  those 
resolutions  all  the  British  provinces 
in  North  America  were  consenting 
parties,     and     that     the    measure 
founded  upon  them  must  be  accep- 
ted as  a  Treaty  of  Union.     Then, 
referring    to    the    distribution    of 
powers,  he  said,    'I   now   pass  to 
that  which   is,  perhaps,  the   most 
delicate  and  most  important  part  of 
this   measure,    the   distribution    of 
powers  between  the  central  govern- 
ment and  the  local  authorities ;  in 
this,  I  think,  is  comprised  the  main 
theory  and  constitution  of  Federal 
Government;     on     this     depends 
the  principal  working  of  the  new 
system ' ;  and '  the  real  object  which 
we  have  in  view  is  to  give  to  the 
central    government     those     high 
functions    and     almost    sovereign 
powers  by  which  general  principles 
and  uniformity  of  legislation  may 
be  secured  on  those  questions  that 
are  of  common  import   to  all  the 
provinces,  and  at  the  same  time  to 
retain   for   each   province  such  an 
ample  measure  of  municipal  liberty 
and  self-government  as  will  allow, 
and  indeed  compel,  them  to  exer- 
cise those  local  powers  which  they 
can  exercise  with  great  advantage 
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to  the  community.'  '  In  this  Bill 
the  division  of  powers  has  been 
mainly  effected  by  a  distinct  classi- 
fication ;  that  classification  is  four- 
fold :  1st,  those  subjects  of  legis- 
lation which  are  attributed  to  the 
central  Parliament  exclusively ; 
2nd,  those  which  belong  to  the 
provincial  legislatures  exclusively ; 
3rd,  those  which  are  the  subject 
of  concurrent  legislation ;  4th  a 
particular  subject  which  is  dealt 
with  exceptionally.'  Then  as  to 
the  subject  of  concurrent  jurisdic- 
tion he  says,  '  There  is,  as  I  have 
said,  a  concurrent  power  of  legisla- 
tion to  be  exercised  by  the  central 
and  local  parliaments.  It  extends 
over  three  separate  subjects — immi- 
gration, agriculture,  and  public 
works.'  Then,  in  reply  to  a  ques- 
tion, whether  by  the  terms  of  the 
arrangement  that  had  been  come  to 
Parliament  was  precluded  from 
making  any  alteration  in  the  terms 
of  the  Bill,  he  said,  '  It  was,  of 
course,  within  the  competence  of 
Parliament  to  alter  the  provisions 
of  the  Bill,  but  he  should  be  glad 
for  the  House  to  understand  that 
the  Bill  partook  somewhat  of  the 
nature  of  a  Treaty  of  Union,  every 
single  clause  of  which  had  been 
debated  over  and  over  again,  and 
had  been  submitted  to  the  closest 
scrutiny,  and,  in  fact,  as  each  of 
them  represented  a  compromise  be- 
tween the  different  interests  in- 
volved, nothing  could  be  more  fatal 
to  the  Bill  than  that  any  of  those 
clauses  which  were  the  subject  of 
compromise  should  be  subject  to 
such  alteration ;  that,  of  course, 
there  might  be  alterations  which 
were  not  material,  and  which  did 
not  go  to  the  essence  of  the 
measure,  and  he  would  be  quite 
ready  to  consider  any  amendment 
that  might  be  proposed  in  Com- 
mittee, but  that  it  would  be  his 
duty  to  resist  the  alteration  of  any- 
thing which  was  in  the  nature  of  a 
compromise,  and  which,  if  carried, 
would  be  fatal  to  the  measure.' 
Accordingly,  the  Bill  was  passed 
as  introduced,  without  any  altera- 


tion whatever,  as  the  British  North 
America  Act,  1867.  From  the 
above  extract  it  is  apparent  that 
that  Act  is  but  the  reduction  into 
legislative  form  of  a  treaty,  after 
the  fullest  deliberation,  previously 
agreed  upon  between  the  provincial 
statesmen,  who  were  the  originators 
and  framers  of  the  scheme  of  con- 
federation contained  therein,  and 
Her  Majesty's  Imperial  Govern- 
ment, and  such  being  the  history 
of  the  origin  of  the  scheme  and  of 
the  Treaty  of  Union,  and  of  its 
embodiment  in  an  Act  of  Parlia- 
ment, when  a  question  should  arise 
which  should  create  any  doubt  as 
to  whether  a  particular  subject  of 
legislation  comes  within  any  of 
the  items  enumerated  in  sec.  92, 
and  so  under  the  exclusive  juris- 
diction of  the  provincial  legisla- 
tures, or  within  sec.  91,  and  so 
under  the  exclusive  jurisdiction  of 
the  Dominion  Parliament,  the  doubt 
must  be  solved  by  endeavouring  to 
ascertain  the  intention  of  the 
framers  of  the  scheme  and  the 
parties  to  such  treaty.  Prom  the 
above  extracts  it  is  also  apparent 
that  the  essential  features  of  the 
scheme  of  confederation  was  that 
the  legislative  jurisdiction  conferred 
upon  the  central  and  provincial 
legislature  respectively  should  be 
exclusive  upon  all  subjects  placed 
under  the  jurisdiction  of  each,  save 
only  the  three  subjects  which  were 
made  the  subjects  of  concurrent 
jurisdiction ;  and  that  such  exclu- 
sive jurisdiction  conferred  upon 
the  central  legislature,  that  is  to 
say  the  Dominion  Parliament,  ex- 
tended over  all  matters  of  a  quasi- 
national  and  sovereign  character, 
and  over  all  matters  of  common 
import  and  general  interest  which 
affect  the  general  interests  of  the 
confederacy  as  a  whole,  that  is  to 
say,  over  all  matters  in  which  the 
people  of  the  confederacy  as  a 
whole  may  be  said  to  have  a  com- 
mon interest;  and  that  the  exclu- 
sive jurisdiction  of  the  provincial 
legislatures  was  restricted  to  matters 
of  a    merely  private, 
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municipal,  and  domestic  character, 
all  of  which  matters  are  compre- 
hended in  the  subjects  enumerated 
in  the  several  items  in  sec.  92  of 
the  Act,  which,  under  the  heading 
'  Exclusive  Powers  of  Provincial 
Legislatures,'  declares  that — [Heads 
sec.  92.]  Then  follow  sixteen 
items,  every  one  of  which  can  with 
the  utmost  propriety  be  said  to  re- 
late to  subjects  of  a  purely  local, 
private,  provincial,  municipal,  and 
domestic  character.  But  by  sec. 
91  it  is  declared — [Beads  it.] 
Then  follow  twenty -nine  items,  the 
second  of  which  is  '  Begulation  of 
Trade  and  Commerce.'  The  sec- 
tion then  closes  with  the  provisions 
— [Beads  end  of  sub-sec.  29.]  It 
has  been  sometimes,  and  still  is  by 
some,  suggested  that  this  pro- 
vision refers  grammatically  only  to 
item  16  of  sec.  92,  but  this  is  a 
too  critical  construction  of  the  Act 
for  what  the  enactment  plainly 
says  is — '  that  any  matter  coming 
within  any  of  the  classes  of  subjects 
enumerated  in  sec.  92  shall  not  be 
deemed  to  come  within  the  class  of 
matters  of  a  local  or  private  nature 
comprised  in  the  enumeration  of 
the  classes  of  subjects  by  this  Act 
exclusively  assigned  to  the  legisla- 
tures of  the  provinces ' ;  thus,  as  I 
submit,  and  if  I  may  be  permitted 
the  expression,  explicitly,  implying 
that,  as  the  fact  in  truth  appears  to 
me  to  be,  all  the  matters  exclusively 
assigned  to  the  provincial  legisla 
tures  by  the  enumeration  contained 
in  sec.  92  were  (within  the  intent 
of  the  framers  of  the  scheme  of 
confederation,  and  so  within  the 
meaning  of  the  B.  N  A.  Act)  of  a 
purely  local  and  private  nature, 
that  is  to  say  of  a  purely  provincial, 
municipal,  and  domestic  character, 
as  distinguished  from  matters  of 
common  import  and  general  interest 
to  the  people  of  the  confederacy  as 
a  whole.  The  true  effect  of  this 
provision  in  sec.  91  is,  plainly  as 
it  appears  to  me,  to  give  expressly 
to  the  Dominion  Parliament  for 
the  purpose  of  exclusive  legislation 
upon  all  matters  coming  within  the 


several  subjects  enumerated  in  sec 

91,  legislative  power,  if  required, 
over  all  the  subjects  enumerated  in 
the  sixteen  items  of  sec.  92,  every 
one  of  which  relates  to  matters  of 
a  purely  provincial,  municipal,  pri- 
vate, and  domestic  character,  that 
is  to  say,  '  of  a  local  and  private 
nature,'  so  that  legislation  by  the 
Parliament  upon  any  of  the  sub- 
jects comprehended  within  any  of 
the  items  enumerated  in  sec.  91 
may  be  complete  and  effectual,  not- 
withstanding that  for  such  purpose 
interference  with  some  or  one  of 
the  subjects  comprehended  iu  the 
enumeration  of  subjects  in  sec.  92 
should  be  necessary,  and  such 
interference  by  the  Dominion  Par- 
liament with  any  of  the  subjects 
enumerated  in  sec.  92  shall  not  be 
deemed  to  be  an  encroachment 
upon  or  interference  with  the  legis- 
lative powers  conferred  upon  the 
provincial   legislatures. 

"  Now,  according  to  the  canons 
of  construction  as  laid  down  by 
this  Court  in  Fredericton  v.  The 
Queen,  3  S.  C.  E.  505,  and  by  the 
Judicial  Committee  of  the  Privy 
Council  in  Bussell  v.  The  Queen, 
7  App.  Cas.  829  (between  which  I 
do  not  find  there  is  any  substantial 
difference),  if  the  jurisdiction  to 
prohibit  absolutely  the  carrying  on 
of  the  trades  under  consideration, 
or  of  any  trade,  whether  by  retail 
or  wholesale,  is  not  comprised  in 
some  or  one  of  the  items  enumera- 
ted in  sec.  92  of  the  Act,  the 
provincial  legislatures  have  no  such 
jurisdiction,  but  the  same  is  ex- 
pressly and  exclusively  vested  in  the 
Dominion  Parliament;  and  even 
though  a  particular  subject  of 
legislation  may  be  capable  of  being 
construed  to  come  within  sec.  92, 
reading  that  section  by  itself,  still, 
if  that  subject  comes  within  any  of 
the  items  enumerated  in  sec.  91,  it 
is  taken  out  of  the  operation  of  sec. 

92,  which  in  such  case  is  to  be 
construed  as  not  comprehending 
any  such  subject.  Now  the  several 
questions  in  the  case  submitted  to 
us  are  resolvable  into    this    one, 
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namely,  is  the  jurisdiction  to  pro- 
hibit absolutely  the  manufacture  in 
any  province  of  the  Dominion  of 
Canada,  or  the  importation  into 
the  province  or  the  sale  therein, 
either  by  wholesale  or  retail,  of 
spirituous,  fermented,  or  other  in- 
toxicating liquors  vested  in  the 
Dominion  Parliament,  or  in  the 
legislatures  of  the  respective  pro- 
vinces ?  In  Predericton  v.  The 
Queen  this  question  directly  arose, 
and  the  judgment  of  this  Court  pro- 
ceeded upon  two  grounds — 1st, 
that  the  provincial  legislature  had 
no  jurisdiction  over  any  subject- 
matter  not  coming  within  some  or 
one  of  the  classes  of  subjects 
specially  enumerated  in  sec.  92  of 
the  Act,  and  that  upon  principle 
and  the  authority  of  the  judgment 
of  the  Supreme  Court  of  the  pro- 
vince of  New  Brunswick  in  the 
Queen  v.  Justices  of  King's  County, 
2  Pugs.  535,  which  judgment  this 
Court  approved  of  and  affirmed,  the 
subject  of  absolute  prohibition  of 
the  sale  of  intoxicating  liquors 
(such  being  the  character  and  pur- 
pose of  the  Act  then  under  con- 
sideration) did  not  come  within  any 
of  the  classes  of  subjects  particu- 
larly enumerated  in  and  contem- 
plated by  sec.  92  as  being  placed 
under  the  jurisdiction  of  the  pro- 
vincial legislatures ;  and,  2ndly, 
that  jurisdiction  over  such  subject, 
that  is  to  say  absolute  prohibition 
of  the  trade  in  intoxicating  liquors, 
was  expressly  and  exclusively  con- 
ferred upon  the  Dominion  Parlia- 
ment by  the  91st  section,  item 
No.  2.  In  Russell  v.  The  Queen, 
wherein  the  same  question  arose 
as  in  Predericton  v.  The  Queen, 
the  Judicial  Committee  of  the 
Privy  Council,  while  proceeding 
wholly  upon  the  first  of  the  above 
grounds,  guard  themselves  from 
being  considered  as  dissenting  from 
the  second  ground,  upon  which  the 
court  proceeded  in  Fredericton  v. 
The  Queen,  by  the  following  lan- 
guage. [Reads;  see  ante,  p.  135,  end 
of  judgment.]  It  has,  however,  fre- 
quently been  and  still  is  contended 


by  some,  but  in  my  opinion  without 
any  sufficient  grounds,  that  there 
are  passages  in  some  of  the  judg- 
ments of  their  Lordships  of  the 
Privy  Council  upon  the  construc- 
tion of  the  B.  N.  A.  Act  which 
tend  to  the  conclusion  that  the 
judgment  of  this  Court  in  Prederic- 
ton cannot  be  sustained  upon  the 
second  of  the  above  grounds  upon 
which  this  Court  proceeded,  namely, 
the  Act  under  consideration  there, 
being  for  the  absolute  prohibition 
of  the  trade  in  intoxicating  liquors 
(although,  by  adoption  of  the  prin- 
ciple of  local  option),  was  within 
the  exclusive  jurisdiction  of  the 
Dominion  Parliament  under  sec. 
91,  sub-sec.  2  of  the  B.  N.  A.  Act, 
which — [Reads  sec.  91,  sub-sec.  2.] 
"  It  is  true  that  their  Lordships  of 
the  Privy  Council,  in  Citizens' 
Insurance  Company  v.  Parsons,  7 
App.  Cas.  112  [see  post],  upon 
a  very  different  subject  from  that 
of  the  prohibition  of  the  exercise  of 
the  trade  in  intoxicating  liquors, 
threw  out  merely  the  suggestion 
that  possibly  the  expression,  '  The 
regulation  of  trade  and  commerce,' 
sub-sec.  2,  sec.  91,  may  have  been 
used  in  some  such  sense  as  the 
words  '  regulation  of  trade  '  in  the 
Act  of  Union  between  England 
and  Scotland  [6  Anne,  c.  11.],  and 
as  these  words  in  the  Acts  of  State 
relating  to  trade  and  commerce,  but 
in  construing  expressions  used  in 
the  B.  N.  A.  Act  we  must  never, 
as  I  have  already  observed,  lose 
sight  of  the  fact  that  those  expres- 
sions are  but  the  embodiment  of 
the  terms  and  provisions  of  the 
treaty  prepared  by  the  provincial 
statesmen  assembled  in  Quebec  by 
authority  of  Her  Majesty  the 
Queen,  and  concurred  in  by  Her 
Majesty's  Imperial  Government, 
for  the  purpose  of  federally  uniting 
the  British  North  America  pro- 
vinces into  one  government;  and 
we  must  always  keep  prominently 
present  to  our  minds  that  the  object 
of  the  framers  of  our  Constitution 
in  framing  its  terms  and  provisions 
was,  as  abundantly  appears    from 
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the  above  extracted  passages  from 
their  speeches,  to  adopt  the   best 
features  of  the  Constitution  of  the 
United  States  of  America,  the  only 
Federal   Constitution   with    which 
they  were  familiar,  and  to  which 
they  would  naturally  look  for  light 
as  to  what  they  should  adopt,  and 
what   alter  and  reject,  when   en- 
gaged in  the  task  of  distributing 
the  legislative  powers  between  the 
Dominion     Parliament     and    the 
legislatures    of    the    confederated 
provinces,    contemplating  as   they 
were  the  engrafting  of  what  they 
considered  the  best  features  of  the 
Constitution  of  the  United  States 
of  America  upon  the  British  Con- 
stitution, for  the  purpose  of  fram- 
ing a  federal  confederacy  under  one 
central   government.     It  is  to  my 
mind,  with  great  deference  I  say 
it,    altogether    inconceivable    that 
the   framers    of   our    Constitution 
should  have  had  present  to  their 
minds  the  Act  of  Anne,  or  any  Act 
of  State  of  the  Imperial  Govern- 
ment ;  neither  the  one  nor  the  other 
of  these  could  be  expected  to  throw 
any  light  upon  the  subject  in  which 
they   were   engaged,  namely,    the 
distribution  of   legislative    powers 
between  the  central  or   Dominion 
Parliament  and  the  legislatures  of 
the  proposed    confederacy,   while, 
on  the  contrary,  it  was  quite  natural 
and  to  be  expected  that  they  should 
have    had    constantly    present   to 
their  minds  the  Constitution  of  the 
United  States  of  America,  the  best 
features  of  which  they  desired  to 
adopt,  and  to  alter  and  reject  those 
which  did  not  seem  to  them  to  be 
desirable  to  be  adopted.     We  must, 
therefore,  I  submit,  be  excused  if 
we  confidently  affirm  that  in  making 
provision  for  the    distribution    of 
legislative    powers    between     the 
Dominion     Parliament    and    the 
legislatures     of  the     confederated 
provinces,  and  in  such  distribution 
making  provision  that  the  Domi- 
nion  Parliament  should  have  ex- 
clusive jurisdiction  in  all  matters 
coming  within  'the  regulation  of 
trade  and  commerce  '  in  item  No.  2, 


sec.  91 ,  neither  was  the  Act  of  Union 
between  England  and  Scotland, 
nor  any  Act  of  State  of  Imperial 
Government  relating  to  trade  and 
commerce,  ever  present  to  the  minds 
of  the  framers  of  our  Constitution, 
but  that  what  in  fact  was  so  present 
was  the  Constitution  of  the  United 
States  of  America,  the  best  features 
of  which  they  were  engaged  in 
grafting  upon  the  British  Consti- 
tution for  the  purpose  of  framing  a 
new  and  more  perfect  Constitution 
for  the  proposed  confederacy  of 
the  B.  IT.  A.  provinces ;  and  that 
what  they  intended  by  the  particu- 
lar expression  under  consideration 
was  to  place  '  fully  and  unrestric- 
tedly '  (to  use  the  language  of  the 
late  Mr.  Geo.  Brown  above  extrac- 
ted) unlimited  and  exclusive  juris- 
diction in  the  Dominion  over  all 
matters  of  '  trade  and  commerce ' 
in  every  part  of  the  Dominion,  and 
that  what  they  had  in  view  in  so 
doing  was  to  strengthen  the  central 
Parliament,  and  to  effect  thereby 
an  improvement  in  the  Constitution 
of  the  proposed  confederacy  over 
that  of  the  United  States  of 
America,  the  central  legislature  of 
which  has  jurisdiction  only  over 
inter-State  trade  and  commerce, 
and  that  with  foreign  countries. 
If  the  framers  of  our  Constitution 
had  contemplated  conferring  upon 
the  Dominion  Parliament  only  such 
limited  jurisdiction  as  that  possess- 
ed by  the  Congress  of  the  United 
States,  they  would  have  had  no 
difficulty,  and,  doubtless,  would 
not  have  failed,  in  so  expressing 
themselves;  on  the  contrary,  the 
language  they  have  used  is  of  a 
most  unlimited  character,  and  ex- 
hibits no  intention  of  having  such 
a  limited  construction.  No  argu- 
ment in  favour  of  such  a  limited 
construction  can,  I  submit,  be 
fairly  drawn  from  the  fact  that 
jurisdiction  is  independently  given, 
by  sub-sees.  15,  18,  and  19  of  sec. 
91,  over  banking,  bills  of  exchange, 
interest,  and  the  like,  which 
may  be  said  to  be  matters  coming 
within     the    classes    of    subjects 
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coming  under  the  terms  of  '  Trade 
and  Commerce,'  for  this  repetition 
of  powers  involved  in  the  enumera- 
tion of  items  appears  to  have  been 
inserted  for  greater  certainty,  and 
there  is,  I  think,  an  intention  suffi- 
ciently manifested  on  the  face  of 
the  Act  that  the  enumeration  of 
particulars  should  not  be  construed 
so  as  to  limit  and  restrict  the  ope- 
ration and  construction  of  general 
terms  in  which  the  particulars  may 
be  included.  Then  it  was  contend- 
ed that  a  passage  in  the  judgment 
of  the  Privy  Council  in  Hodge  v. 
The  Queen,  9  App.  Cas.  117,  is  in 
favour  of  the  contention  that  the 
jurisdiction  to  declare  that  the 
trades  of  manufacturing,  and  that 
of  importing,  and  that  of  selling  in- 
toxicating liquor  shall  be  illegal, 
and  shall  not  be  carried  on,  is  vested 
in  the  provincial  legislatures  under 
sec.  92.  If  it  be,  it  must  be  under 
the  express  terms  of  the  Act  ex- 
clusively so  vested.  Now  the 
passage  relied  on  in  support  of  this 
contention  is  that  wherein  their 
Lordships  say,  'that  the  principle 
established  by  their  judgment  in 
the  Citizens'  Insurance  Co.  v.  Par- 
sons, and  Russell  v.  The  Queen,  is 
that  subjects  which  in  one  aspect 
and  for  one  purpose  fall  within  sec. 
92,  may  in  another  aspect  and  for 
another  purpose  fall  within  sec. 
91.'  What  this  passage  conveys  sim- 
ply is  that  a  particular  subject-mat- 
ter may  have  two  aspects  in  which 
it  may  be  viewed,  and  that  viewed 
in  one  of  those  aspects  jurisdiction 
over  it  may  be  exclusively  vested  in 
the  provincial  legislatures  under 
sec.  92,  and  that  viewed  in  the 
other  of  such  aspects  jurisdiction 
over  it,  so  viewed,  may  be  exclusive- 
ly vested  in  the  Dominion  Parlia- 
ment ;  and  what  I  understand  their 
Lordships  by  that  passage  to  say  is, 
that  for  the  purpose  of  determining 
whether  a  particular  subject  having 
two  aspects  in  which  it  may  be 
viewed  comes  under  sec.  91  or  sec. 
92,  regard  must  be  had  to  the  as- 
pect in  which  the  particular  subject 
for    the    time  being    under    con- 


sideration is  viewed,  not  that  a 
subject  which,  according  to  the 
true  construction  of  sec.  91,  conies 
within  one  of  the  classes  of  subjects 
there  enumerated,  and  which  is 
therefore  under  the  exclusive  juris- 
diction of  the  Dominion  Parlia- 
ment by  the  express  terms  of  this 
section,  can  nevertheless  by  force  of 
sec.  92  be  under  the  jurisdiction  of 
provincial  legislatures.  What  is 
the  true  construction  of  the  term 
'  the  regulation  of  trade  and  com- 
merce '  as  used  in  sec.  91,  sub-sec. 
2,  is  a  matter  which  of  course  is 
fairly  open  to  argument,  and  is  to 
be  determined,  in  my  opinion,  for 
the  reasons  already  given,  by  ascer- 
taining the  intention  of  the  framers 
of  our  Constitution,  which  intent 
is,  in  my  opinion,  as  I  have  above 
stated;  but  once  it  is  determined 
that  a  particular  subject  under 
consideration  does  come  within 
that  term,  the  jurisdiction  over  it 
is  vested  exclusively  in  the  Domi- 
nion Parliament,  and,  being  so, 
cannot  be  legislated  upon  by  a  pro- 
vincial legislature.  There  is  no 
concurrent  jurisdiction  given  to 
both,  save  only  over  the  three  sub- 
jects specially  designated  in  the 
Act  as  being  subject  to  concurrent 
jurisdiction.  The  subject  we  have 
now  under  consideration  is  the 
right  of  absolutely  prohibiting  the 
carrying  on  of  the  trades  of  manu- 
facturing, importing,  and  selling 
spirituous  liquors,  the  right,  in  fact, 
of  declaring  by  legislative  authority 
that  these  trades  or  some  or  one  of 
them  shall  not  be  carried  on,  that  the 
carrying  of  them  on  shall  be  abso- 
lutely unlawful.  This  subject  does 
not  admit  of  two  aspects.  Be- 
tween pronouncing  the  carrying  on 
of  a  particular  trade  to  be  abso- 
lutely unlawful,  and  prescribing 
the  manner  in  which  and  the  per- 
sons by  whom  that  trade,  being 
lawful,  shall  be  carried  on,  there  is 
a  vast  difference.  Fredericton  v. 
The  Queen  and  Russell  v.  The 
Queen  are  cases  dealing  with  the 
former  of  such  subjects,  and  Hodge 
v.  The  Queen  and  Suite  v.  Three 
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Rivers  are  cases  dealing  with  the 
latter.  In  Fredericton  v.  The 
Queen  and  Russell  v.  The  Queen 
the  question  was  as  to  jurisdiction  in 
the  case  of  prohibition.  In  the 
former  of  those  cases  this  Court 
held  that  the  provincial  legislatures 
had  not,  under  sec.  92,  any  juris- 
diction to  pass  the  Act  then  under 
consideration,  the  purpose  of  which 
was  to  legislate  upon  that  subject, 
and  that  by  force  of  sec.  91,  sub- 
sec.  2,  the  Dominion  Parliament 
had  expressly  exclusive  jurisdiction 
to  pass  it.  In  Russell  v.  The 
Queen,  their  Lordships  of  the 
Judicial  Committee  of  the  Privy 
Council,  while  expressing  no 
opinion  as  to  the  applicability  of 
sec.  91,  sub-sec.  2,  held  that  there 
was  nothing  in  sec.  92  conferring 
on  the  provincial  legislatures  juris- 
diction to  pass  the  Act  in  question, 
the  sole  purpose  of  which  was  in 
relation  to  the  absolute  prohibition 
of  the  trade.  In  Hodge  v.  The 
Queen,  on  the  other  hand,  they 
held  that  the  provincial  legisla- 
tures had  exclusive  jurisdiction 
over  the  regulation  of  the  manner 
in  which  and  the  persons  by 
whom  the  trade,  being  a  lawful 
one,  might  be  carried  on,  a  subject- 
matter  as  different  as  it  is  possible 
to  conceive  from  jurisdiction  legis- 
latively to  declare  the  carrying  on 
of  the  trade  to  be  absolutely  un- 
lawful. Here,  then,  we  have  an 
illustration  of  the  application  of 
the  language  of  their  Lordships 
in  the  passage  above  extracted 
from  their  judgment  in  Hodge  v. 
The  Queen,  namely,  if  we  regard 
the  traffic  in  intoxicating  liquors 
in  the  aspect  of  total  jurisdiction 
of  the  carrying  on  of  the  trade, 
that  is  to  say,  eliminating  it  from 
the  category  of  lawful  trades,  in 
that  aspect  the  jurisdiction  is  ex- 
clusively in  the  Dominion  Parlia- 
ment; but  if  we  regard  it  in  the 
aspect  of  regulating  the  manner 
in  which  and  the  persons  by  whom 
the  trade,  being  a  lawful  one,  may 
be  carried  on  in  a  particular  pro- 
vince, or  a   particular   locality   of 


a  province,  that  is  a  subject  ex- 
cuslively  within  the  jurisdiction 
of  the  provincial  legislatures.  Be- 
tween the  judgments  in  these 
cases  there  is  no  contradiction, 
nor  have  I  been  able  to  see  in 
any  of  the  judgments  of  their 
Lordships  of  the  Privy  Council 
anything  which  can  be  said  to 
manifest  judicial  dissent  from 
either  of  the  grounds  upon  which 
the  judgment  of  this  Court  in 
Fredericton  v.  The  Queen  pro- 
ceeded. It  seems,  however,  to  be 
a  matter  of  no  importance  whether 
the  question,  as  to  where  is  vested 
jurisdiction  over  total  prohibition 
of  the  trade,  is  rested  upon  both 
of  the  grounds  upon  which  this 
Court  proceeded  in  Fredericton  v. 
The  Queen,  or  upon  the  single 
ground  upon  which  their  Lord- 
ships of  the  Privy  Council  pro- 
ceeded in  Russell  v.  The  Queen. 
The  report  of  the  proceedings  in 
the  Privy  Council  of  the  case  of 
the  Liquor  License  Acts  of  the 
Dominion  Parliament  of  1883-4 
[see  above],  which  has  been  laid 
before  us  as  part  of  the  present 
case,  contains  observations  of  their 
Lordships,  recognising  the  distinc- 
tion, which  I  confess  to  my  mind 
appears  very  plain,  between  the 
right  to  prohibit  the  carrying  on 
of  a  particular  trade,  and  so  to 
destroy  it  and  deprive  it  of  lawful 
existence,  and  the  right  to  regulate 
the  manner  in  which  and  the  per- 
sons by  whom  the  trade,  being  a 
lawfully  existing  one,  shall  be  carried 
on  [refers  to  remarksof  SirM.  Smith 
that  there  was  a  distinction  between 
the  Act  of  1878  and  the  Act  of  1883, 
see  ante,  p.  148],  that  is  to  say, 
between  the  prohibition  Act  under 
consideration  in  Russell  v.  The 
Queen  and  the  Dominion  Liquor 
License  Act  of  1883,  which  was 
but  a  regulating  Act.  The  fact 
that  the  latter  Act  applied  to  the 
whole  Dominion  made  no  difference, 
for  it  may,  I  think,  be  said  to  be 
obvious  that  the  Dominion  Parlia- 
ment never  could  acquire  juris- 
diction over  a  subject-matter  placed 
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by  sec.  92  under  the  exclusive 
jurisdiction  of  the  provincial  legis- 
latures by  assuming  to  legislate 
upon  such  subject  for  the  whole 
Dominion.  So  neither  could  a 
provincial  legislature  acquire  juris- 
diction over  a  subject  coming 
within  any  one  of  the  classes  of 
subjects  enumerated  in  sec.  91  by 
restricting  the  application  of  an 
Act  of  the  provincial  legislature 
upon  such  subject  to  the  limits 
of  the  province.  But  it  is  argued 
that  neither  in  Frederieton  nor  in 
Russell  was  sub-sec.  8  of  sec.  92  re- 
ferred to  or  considered,  and  that, 
therefore,  their  Lordships'  judg- 
ment in  Russell  and  that  of  this 
Court  in  Frederieton  are  open  to 
review  upon  the  question  of  prohi- 
bition now  under  consideration. 
From  the  fact  that  this  item  was 
not  relied  upon  in  those  cases,  it  may 
fairly  be  inferred  that  it  never  was 
considered  by  the  courts  or  the  bar 
to  be  applicable.  The  jurisdiction 
conferred  by  this  sub-section  seems 
to  be  that  of  establishing  and  main- 
taining municipal  institutions. 
When  the  powers  of  our  Constitu- 
tion were  conferring  upon  the  pro- 
vincial legislatures  exclusive  juris- 
diction to  make  laws  in  relation  to 
'  municipal  institutions  in  the  pro- 
vinces,' they  had  no  doubt  in  view 
municipal  institutions  such  as 
existed  at  the  time  of  the  Federa- 
tion. But  this  sub-sec.  8,  sec.  92, 
says  nothing  as  to  the  powers  with 
which  such  municipal  institutions 
may  be  invested;  that  seems  to 
have  been  left  to  the  discretion  of 
the  provincial  legislatures  to  be 
exercised  within  the  limits  of  their 
own  jurisdiction,  and  would  reason- 
ably comprehend  within  such  limits 
all  such  powers  as  were  then  pos- 
sessed by  such  municipalities,  and 
which  were  essentially  necessary  to 
the  good  working  of  such  institu- 
tions, as  had  already  been  possessed 
by  all  such  institutions,  as,  for  ex- 
ample, the  power  of  issuing  licenses 
to  the  persons  to  be  engaged  in  the 
traffic  of  intoxicating  liquors,  and 
the  power  of  regulating  the  manner 


in  which  such  persons  should  carry 
on  the  trade  in  shops,  saloons, 
hotels,  or  taverns,  which,  as  being 
matters  of  a  purely  provincial, 
municipal,  and  domestic  character, 
were  subject  to  the  jurisdiction  over 
which  was  intended  to  be  exclusive- 
ly vested  in  the  provincial  legisla- 
tures; and  this  is  what  Suite  v. 
Three  Rivers  decides,  and  what  was 
intended  to  be  conveyed  by  the 
passage  from  my  judgment  in  that 
case  [11  S.  C.  R.  at  p.  43],  which 
was  cited  by  the  learned  counsel 
who  argued  the  case  upon  behalf  of 
the  province  of  Ontario.  But  a 
special  power  only  then  recently 
for  the  first  time  conferred  upon 
municipalities  in  the  province  of 
Canada,  and  which  had  never  been 
conferred  on  municipalities  in  any 
of  the  other  provinces,  could  never 
be  said  to  be  a  power  essentially 
necessary  to  the  good  working  of 
such  institutions ;  such  power  there- 
fore cannot  be  held  to  be  compre- 
hended in  sub-sec.  8  of  that  sec- 
tion. In  this  subject  is  involved 
the  particular  consideration  of  the 
last  of  the  questions  submitted  to 
us,  namely,  whether  the  18th  sec- 
tion of  the  Act  of  the  Legislature  of 
Ontario,  53  Vict.  c.  56.,  is  or  is 
not  ultra  vires.  The  jurisdiction 
assumed  to  be  exercised  by  the 
Ontario  Legislature  in  this  section 
is  not  a  jurisdiction  which  is 
claimed  to  be  conferred  upon  pro- 
vincial legislatures  by  anything 
expressed  in  sec.  92  of  the  B.  N.  A. 
Act,  but  a  jurisdiction  which  is 
contended  to  be  impliedly  vested  in 
the  Ontario  Legislature,  arising 
from  the  fact  that  municipalities  in 
the  late  province  of  Canada  had  at 
the  time  of  confederation,  by  virtue 
of  special  Acts  of  the  legislature  of 
that  province,  power  to  prohibit,  by 
bye-laws  to  be  passed  and  adopted 
in  the  manner  prescribed  by  the 
special  Act,  the  sale  by  retail  of 
spirituous  liquors  within  the  limits 
of  the  municipality  passing  such 
bye-laws,  a  power  which  was  not 
possessed  by  municipalities  in  the 
province  of  Nova  Scotia  or  in  that 
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of  New  Brunswick;  and  such  Acts 
being  repealed,  it  is  contended  that 
the  Legislature  of  Ontario  has  juris- 
diction to  revive  their  provisions. 
That  the  legislature  of  the  late 
province  of  Canada  had  jurisdiction 
to  pass  an  Act  in  prohibition  of 
all  traffic  in  intoxicating  liquors 
or  in  any  other  article  of  trade 
may  be  admitted  to  be  unquestion- 
able, but  I  apprehend  it  cannot 
admit  of  doubt  that  unless  the  pro- 
vincial legislatures  have,  all  of  them, 
undertheir  new  Constitutions,  juris- 
diction to  pass  an  Act  de  novo  for 
the  purpose  of  prohibiting  absolutely 
within  their  respective  provinces 
the  sale  of  intoxicating  liquors,  the 
Legislature  of  Ontario  has  no  special 
jurisdiction  to  invest  municipalities 
with  such  a  power  by  passing  an 
Act  purporting  to  revive  the  pro- 
visions of  an  Act  passed  by  the 
legislature  of  the  late  province  of 
Canada  within  its  jurisdiction,  and 
which  conferred  such  a  power  upon 
municipalities  of  the  said  late  pro- 
vince of  Canada.  The  question, 
therefore,  involved  in  the  7th  ques- 
tion is  precisely  the  same  as  that 
involved  in  the  1st  and  subsequent 
questions,  namely — have  provin- 
cial legislatures  of  the  Confederacy, 
under  their  new  Constitution,  juris- 
diction to  make  laws  in  prohibition 
of  the  trades  of  manufacturing,  of 
importing,  or  of  selling  spirituous 
liquors  by  wholesale  or  by  retail. 
The  precise  history  of  the  legisla- 
tion recited  in  the  18th  section  of 
the  53  Vict.  c.  56.  (Ont.),  and 
upon  which  the  legislature  of  that 
province  rest  the  jurisdiction  as- 
sumed by  them  in  enacting  the 
provisions  of  that  section,  is  as 
follows  : — The  legislature  of  the 
late  province  of  Canada,  by  a 
special  Act  passed  in  1864,  27 
&  28  Vict.  c.  18.,  conferred  power 
upon  the  councils  of  municipalities 
to  pass  bye-laws  in  prohibition  of 
the  sale  of  intoxicating  liquors 
within  the  limits  of  the  munici- 
pality, subject  to  certain  conditions 
involving  the  adoption  of  the  prin- 
ciple of  what  is  called  local  option. 

S  2340. 


In  the  consolidation  of  the  statutes 
of  the  late  province  of  Canada,  the 
provisions  of  the  said  Act,  27  &  28 
Vict.  c.  18.,  were  consolidated  in 
one  of  the  chapters  of  the  consoli- 
dated statutes  as  sec.  249,  sub-sec. 
9,  of  the  Consolidated  Munici- 
pal Act,  namely,  29  &  30  Vict. 
c.  51.  The  whole  of  this  section 
249  was  expressly  repealed  by  an 
Act  of  the  Ontario  Legislature 
passed  in  1869,  32  Vict.  c.  32., 
but  its  terms  were  inadvertently  or 
by  design  repealed  in  sub-sec.  7  of 
sec.  6  of  the  latter  Act.  In  1874 
the  Legislature  of  Ontario  passed 
another  Act,  37  Vict.  c.  32.,  enti- 
tuled  '  An  Act  to  amend  and  con- 
solidate the  law  for  the  sale  of 
fermented  and  spirituous  liquors,' 
and  thereby  the  said  Act,  32  Vict, 
c.  32.,  and  another  Act,  32  Vict, 
c.  28.,  and  also  an  Act,  36  Vict. 
c.  48.,  entituled  '  An  Act  to  amend 
the  Acts  respecting  tavern  and  shop 
licenses,'  were  wholly  repealed,  and 
new  provisions  were  enacted;  but 
among  such  provisions  there  was 
nothing  of  the  nature  of  the  pro- 
visions which  had  been  in  sub-sec. 
7  of  sec.  6  of  the  repealed  Act,  32 
Vict.  c.  32.,  but  in  lieu  thereof  pro- 
vision was  made  for  regulating  the 
issue  of  licenses  for  the  sale  of  in- 
toxicating liquors  in  each  muni- 
cipality by  an  officer  to  be  ap- 
pointed by  the  Lieutenant-Gover- 
nor, to  be  called  '  The  Issuer  of 
Licenses.'  Now  upon,  and  from 
and  after  the  passing  of  this  Act, 
the  only  authority,  if  there  was 
any,  which  municipalities  in  the 
province  of  Ontario  had,  or  could 
claim  to  have,  to  pass  a  bye-law  in 
prohibition  of  the  sale  of  intoxica- 
ting liquors,  was  in  virtue  of  the 
provisions  of  the  above  recited  Act 
of  the  legislature  of  the  late  pro- 
vince of  Canada,  27  &  28  Vict, 
c.  18.  of  1864,  and  of  sec.  129  of 
the  B.  N.  A.  Act,  which  enacts — 
[reads  it;  see  post].  It  being, 
then,  only  in  virtue  of  this  Act,  27 
&  28  Vict.  c.  18.,  that  municipali- 
ties in  the  province  of  Ontario 
possessed  the  power  to  pass  bye- 
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laws  in  prohibition  of  the  sale  of 
intoxicating  liquors,  such  power 
must  necessarily  absolutely  cease 
upon  the  repeal  of  that  Act.  But 
in  1878  the  Dominion  Parliament, 
regarding  prohibition  of  the  sale  of 
intoxicating  liquors  to  be  a  subject 
over  which  exclusive  jurisdiction 
was  conferred  upon  the  Parliament, 
and  in  exercise  of  the  right  re- 
served to  Parliament  by  said  sec. 
129  of  the  B.  N.  A.  Act,  passed 
the  Canadian  Temperance  Act, 
1878,  whereby,  as  it  is  recited  in 
the  said  18th  section  of  the  On- 
tario Act,  53  Vict.  c.  56.,  the  above 
Act  of  1864,  27  &  28  Vict.  c.  18., 
was  absolutely  repealed  save  as  re- 
gards localities  where  the  Act  had 
then  already  been  acted  upon,  and 
power  is  conferred  by  the  Act  of 
1878  upon  all  electors  in  every 
municipality  in  every  province  of 
the  Dominion,  qualified  and  compe- 
tent to  vote  at  the  election  of  mem- 
bers of  the  House  of  Commons, 
upon  certain  conditions,  and  in 
adoption  of  the  principle  of  local 
option,  to  prohibit  the  sale  of  in- 
toxicating liquors  in  every  munici- 
pality adopting  the  provisions  of 
the  Act.  This  Act  as  an  Act  in 
prohibition  has  been  held  by  the 
Judicial  Committee  of  the  Privy 
Council  in  England  in  Russell  v. 
The  Queen,  and  in  this  Court  in 
Fredericton  v.  The  Queen,  to  have 
been  within  the  jurisdiction  of  the 
Dominion  Parliament,  and  not  to 
have  been  within  the  jurisdiction 
of  a  provincial  legislature.  The 
object  sought  to  be  obtained  by  the 
said  18th  section  of  the  Ontario 
statute,  53  Vict.  c.  56,  would  seem 
to  be  to  re-open  the  question  adju- 
dicated upon  in  those  cases,  and 
mainly  upon  the  suggestion  that 
sub-sec.  8  of  sec.  82  of  the  B.  N. 
A.  Act  was  not  considered  by  the 
Judicial  Committee  of  the  Privy 
Council,  or  by  this  Court,  in  those 
cases.  In  my  opinion,  there  is  no- 
thing in  this  sub-sec.  8,  sec.  92,  or 
in  any  part  of  the  B.  N.  A.  Act, 
which  calls  for  or  justifies  any 
qualification    of   the   language    of 


their  Lordships  of  the  Privy  Coun- 
cil, as  above  cited  from  their  judg- 
ment in  Russell  v.  The  Queen; 
and  the  principle  established  by 
that  judgment  is,  in  my  opinion, 
that  jurisdiction  over  the  prohibi- 
tion of  the  trade  in  intoxicating 
liquors,  whether  it  be  in  the  manu- 
facture thereof,  or  in  the  importa- 
tion thereof,  or  the  sale  thereof, 
either  by  wholesale  or  retail,  is  not 
vested  in  the  provincial  legislatures, 
but  is  exclusively  vested  in  the  Do- 
minion Parliament.  If  the  provin- 
cial legislatures  have  jurisdiction 
to  prohibit  absolutely  the  sale  of 
intoxicating  liquors,  it  must,  I 
think,  be  admitted  that  they  have 
like  jurisdiction  over  the  manufac- 
turing and  also  over  the  importa- 
tion thereof  ;  nay,  more,  as  the  Act 
gives  them  no  more  jurisdiction  over 
the  prohibition  of  the  exercise  of  one 
trade  than  another,  they  would 
equally  have  jurisdiction  to  pro- 
hibit the  manufacture  of  tobacco, 
cigars,  &c,  the  importation  of 
opium,  and  the  manufacture,  im- 
portation, and  sale  of  any  article  of 
trade,  and  so,  in  fact,  they  would 
have  that  sovereign  legislative 
jurisdiction  over  every  trade,  and 
over  those  general  subjects  in 
which  the  people  of  the  confede- 
racy as  a  whole  are  interested,  and 
thus  the  main  object  which  the 
authors  and  founders  of  the  con- 
federacy had  in  view  in  framing 
the  terms  and  the  provisions  of 
our  Constitution  as  to  the  distribu- 
tion of  legislative  jurisdiction  over 
the  Dominion  Parliament  and  the 
legislatures  of  the  provinces  would 
be  defeated.  In  addition  to  the 
ground  upon  which  their  Lord- 
ships of  the  Privy  Council  pro- 
ceeded in  Russell  v.  The  Queen, 
this  Court  held,  as  already  obser- 
ved, in  Fredericton  v.  The  Queen 
that  exclusive  jurisdiction  over  the 
prohibition  of  the  sale  of  spirituous 
liquors,  which  was  the  subject- 
matter  of  legislation  in  the  Canada 
Temperance  Act,  1878,  was  a  sub- 
ject placed  expressly  under  the 
exclusive  jurisdiction  of  the  Do- 


B.N.A.  ACT,  s.  92  (9).— MARRIAGE,  &o. 


179 


minion  Parliament  by  sec.  91,  sub- 
sec.  2,  of  the  B.  N\  A.  Act.  That 
judgment  has  never  been  reversed, 
nor,  in  my  opinion,  shaken,  and 
while  it  stands  unreversed  by  Im- 
perial authority,  I  consider  this 
Court  to  be  bound  by  it.  If  ever 
it  should  be  reversed,  it  will,  in  my 
opinion,  be  a  matter  of  deep  regret, 
as  defeating  the  plain  intent  of  the 
framers  of  our  Constitution  and  im- 
perilling the  success  of  the  scheme 
of  confederation.  Upon  the  whole, 
then,  in  answer  to  the  several  ques- 
tions submitted  to  us,  I  am,  for  the 
reasons  above  stated,  of  the  opinion 
that  upon  principle — that  is  to  say, 
upon  the  true  construction  of  the 
B.  N.  A.  Act  apart  from  all  au- 
thority— and  upon  authority,  that 
is  to  say,  upon  the  authority  of  the 
judgment  of  the  Privy  Council  in 
Russell  r.  The  Queen,  apart  from 
Frederieton  v.  The  Queen,  and 
upon  the  authority  of  the  judgment 
of  this  Court  in  Frederieton  v.  The 
Queen,  apart  from  Russell  v.  The 
the  Queen,  several  questions  sub- 
mitted to  us  must  be  all  answered 
in  the  negative." 

Sedgewick,  J. :  "  A  study  of  sec- 
tions 91  and  92  of  the  B.  N".  A. 
Act  leads  one  to  the  conclusion 
that  the  following  proposition  may 
be  safely  adopted  as  a  canon  of 
construction,  namely,  when  a  gen- 
eral subject  is  assigned  to  one 
legislature,  whether  federal  or  pro- 
vincial, and  a  particular  subject 
forming  part  or  carved  out  of  that 
general  subject  is  assigned  to  the 
other  legislatures,  the  exclusive 
right  of  legislation,  in  respect  to 
the  particular  subject  is  with  the 
latter  legislature.  For  example, 
Parliament  has  '  marriage,'  but  the 
legislatures  have  the  '  solemnization 
of  marriage.'  On  that  subject  they 
are  paramount  and  supreme.  So, 
too,  the  legislatures  have  '  property 
and  civil  rights,'  words  in  them- 
selves as  wide  almost  as  the  whole 
field  of  legislation ;  but  parcelled 
out  from  that  wide  field,  Parliament 
has  a  number  of  particular  and 
specific  subjects  where  it  likewise 


is  paramount  and  supreme.  Among 
them  is  the  '  regulation  of  trade  and 
commerce.'  So  far,  Parliament  has 
complete  and  exclusive  jurisdiction 
as  to  that.  But  we  have  to  go  fur- 
ther. We  have  to  turn  again  to 
sec.  92,  and  we  find  that  shop, 
saloon,  tavern,  auctioneer,  and  other 
licenses,  a  subject  carved  out  of 
'  trade  and  commerce,'  is  given  to 
the  legislatures.  If  the  principle 
above  enunciated  is  sound,  then 
Parliament  can  only  regulate  the 
liquor  trade,  or  legislate  in  respect 
to  it,  subject  to  the  paramount  and 
controlling  right  of  the  local  legis- 
latures in  respect  to  liquor  licenses 
for  revenue  purposes.  The  enu- 
meration and  assigning  of  the  par- 
ticular subject  to  the  one  body  over- 
rides and  controls  the  other  body, 
although  charged  with  the  general 
subject,  and  that,  too,  without  refer- 
ence to  the  question  of  subordina- 
tion or  co-ordination  between  the 
two  bodies.  Another  principle  of 
construction  in  regard  to  the  B .  N .  A . 
Act  must  be  stated,  namely,  it  being 
in  effect  a  constitutional  agreement 
or  compact  or  treaty  between  three 
independent  communities  or  com- 
monwealths, each  with  its  own  par- 
liamentary institutions  and  govern- 
ments, effect  must,  as  far  as  possible, 
be  given  to  the  intention  of  these 
communities  when  entering  into  the 
compact  to  the  words  used  as  they 
understood  them,  and  to  the  ob- 
jects they  had  in  view  when  they 
asked  the  Imperial  Parliament  to 
pass  the  Act.  In  other  words,  it 
must  be  viewed  from  a  Canadian 
standpoint.  Although  an  Imperial 
Act,  to  interpret  it  correctly  refer- 
ence may  be  had  to  the  phrase- 
ology and  nomenclature  of  precon- 
federation,  Canadian  legislation,  and 
jurisprudence,  as  well  as  to  the  his- 
tory of  the  Union  movement  and  to 
the  condition,  sentiment,  and  sur- 
roundings of  the  Canadian  people 
at  the  time.  In  the  B.  N".  A.  Act 
it  was  in  a  technical  sense  only 
that  the  Imperial  Parliament  spoke ; 
it  was  there  that  in  a  real  and  sub- 
stantial sense  the  Canadian  people 
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spoke,  and  it  is  to  their  language 
as  they  understood  it  that  effect 
must  be  given.  Can  a  local  legis- 
lature absolutely  prohibit  the  traffic 
in  intoxicating  liquors  ?  That  is 
the  substantial  question  before  us. 
The  correct  solution  of  the  problem 
is  largely  affected  (although  not 
concluded)  by  the  meaning  that  is 
to  be  given  to  the  words  '  the  regu- 
lation of  trade  and  commerce'  in 
sec.  91.  That  these  words  in  their 
plain  and  ordinary  meaning  are 
wide  enough  to  include  the  liquor 
traffic  is  unquestioned.  The  mak- 
ing of  liquor,  its  sale,  that  is  a 
trade  or  business;  the  dealings  in  it, 
the  buying  and  selling  of  it  for  pur- 
poses of  profit,  that  is  commerce. 
But  was  this  particular  trade,  the 
liquor  business,  intended  to  be  in- 
cluded in  the  general  words  ?  That 
is  the  question.  And,  as  I  have 
already  suggested,  the  true  answer 
is  to  be  sought  not  so  much  from 
the  rules  of  statutory  construc- 
tion laid  down  in  the  text-books 
in  regard  to  ordinary  enactments,  as 
by  reference  to  provincial  statutes 
and  jurisprudence  at  the  time  of 
the  Union,  and  to  the  circumstances 
under  which  that  Union,  as  well  as 
its  particular  character,  took  shape 
and  form.  It  was  in  1864  the  Que- 
bec Convention  was  held  ;  Upper 
and  Lower  Canada,  Nova  Scotia, 
New  Brunswick,  Prince  Edward  Is- 
land, and  Newfoundland,  were  repre- 
sented. The  Quebec  resolutions  were 
passed,  and  these  resolutions  hav- 
ing been  adopted  by  the  three 
legislatures  of  Canada,  Nova  Scotia, 
and  New  Brunswick,  formed  the 
basis  of  the  Union  Act,  1867.  The 
Union  was  a  federal,  not  a  legisla- 
tive Union.  The  English  speak- 
ing provinces  (considering  Upper 
Canada  as  a  province)  were  in  the 
main  in  favour  of  a  legislative 
Union,  but  Lower  Canada,  pro- 
perly tenacious  of  '  its  language,  its 
institutions,  and  its  laws,'  secured  as 
they  had  been  by  international  treaty 
and  Imperial  enactment,  desired  a 
provincial  legislature  in  order  to 
the    perpetuity    of    these     rights, 


rights  which  it  was  thought  might 
be  invaded  were  they  to  be  left  to  the 
mercy  of  a  sovereign  and  untram- 
melled legislature,  the  large  majority 
of  which  would  necessarily  belong 
to  the  English-speaking  race.  And 
so  the  question  was  a  federal  Union 
or  none  at  all.  That  being  decided, 
the  question  of  distribution  of 
powers  arose.  To  what  powers 
shall  the  Federal  Parliament  suc- 
ceed ?  what  powers  shall  the  pro- 
vincial legislatures  retain  ?  The 
American  Civil  War  was  just  clos- 
ing, a  conflict  which,  from  a  legal 
standpoint,  had  its  origin  in  a  dis- 
pute as  to  the  Constitution  of  the 
United  States,  the  question  of 
State  rights  ;  that  controversy  was 
not  to  be  a  ground  of  strife  in  the 
new  nation,  and  so,  first  and  fore- 
most, it  was  agreed  that  the  central 
Parliament  was  to  have  plenary 
legislative  authority,  and  that  the 
local  legislatures  should  have  juris- 
diction over  such  subjects  alone  as 
were  expressly  enumerated  and  in 
terms  assigned  to  them.  I  have 
said  that  the  Lower  Canadian  dele- 
gates were  determined  to  maintain 
their  peculiar  institutions  by  means 
of  a  local  legislature,  but  they  were 
none  the  less  desirous  of  giving  the 
central  authority  all  jurisdiction 
compatible  with  that  determination, 
including  generally  those  subjects 
that  would  be  common  to  the  whole 
Canadian  people  irrespective  of 
origin  or  religion.  Now,  the  Eng- 
lish criminal  law  was  the  law  of 
Lower  Canada;  it  had  become 
part  of  that  law  in  1764,  and  Lower 
Canada  was  satisfied  with  it.  It 
would,  therefore,  be  the  common 
heritage  of  the  New  Dominion, 
and  by  common  consent  it  was 
given  as  a  subject  of  jurisdiction 
to  the  central  Parliament.  Then, 
too,  the  Lower  Canadian  Legisla- 
ture and  people  had  long  previously 
adopted  of  their  own  free  will  the 
general  principles  of  English  com- 
mercial law.  As  early  as  25  Geo. 
3.  (1785)  they  had  made  the  laws 
of  England  the  rules  of  evidence 
in  all  commercial  matters.    They 
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had    adopted    practically    -without 
variation  the  English  law  respect- 
ing bills  of  exchange  and  promissory 
notes,  partnerships,  the  limitation 
of  actions  in  commercial  cases,  and 
even  the  Statute  of  Frauds.  In  1864 
they  had  accepted  a  general  law  of 
bankruptcy,   limited,   however,   to 
traders   only,  and  had  previously 
adopted  the  practice  of  the  English 
courts  in  the  trial  of   commercial 
cases ;  commercial  law  was  not  in 
that  class  of  institutions  and  laws 
which  they  regarded  as  peculiarly 
their  own,  and  they  were  willing 
and  anxious,  seeing  how  the  future 
progress    and    prosperity    of    the 
country  would  largely  depend  upon 
its  trade  and  commerce,  upon  the 
growth,   manufacture,   and    inter- 
change of  commodities  throughout 
the   whole  Dominion,   irrespective 
of  and  untrammelled  by  provincial 
boundaries    or     provincial    enact- 
ments, that  the  Federal  Parliament 
should   alone   legislate   in   respect 
thereto,  so  that  as  there  would  be 
a  common  criminal  law  throughout 
Canada,  there  should  be  a  common 
commercial  law  as  well.     And  that 
was,  in  fact,  the  common  aim  and 
object  of  all  the  provinces.      But 
how  give  expression  to  this  aim  ? 
In  making  that  clear  what  form  of 
words  should  be  used  ?     A  ques- 
tion not  difficult  of  solution.     Five 
years  previously  the  statute  law  of 
the  then  province  of  Canada  had 
been    revised,     consolidated,    and 
classified    in    three    volumes,    one 
volume  containing  the  statute  law 
common   to   the   united   province, 
the  others  the  statute  law  applicable 
exclusively  to   Upper    and  Lower 
Canada  respectively.    This  revision 
and  classification,  the  work  of  the 
most  eminent  jurists  in  the  pro- 
vince, became,  by  Act  of  Parlia- 
ment, the  statute  law  of  the  coun- 
try, the   classification   having   the 
same  legal  force  as   the   statutes 
classified,  just  as  if  there  had  been 
a    substantive    enactment  to    the 
effect  that  thereafter  in  Canadian 
legislation   the   specification    of   a 
general  subject  in  the  general  clas- 
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that  the   compilers  of  the  Quebec 
resolutions  were  largely  aided  by 
the  work  of  1859  in  the  selection  of 
words  by  which  the  distribution  of 
powers  was  described.      The  lan- 
guage of  a  large  proportion  of  the 
45  enumerated  subjects  is  substan- 
tially identical  with  the  language 
of  the  classification  in  the  Canadian 
consolidation.    Now  let  us  examine 
this  classification.     In  the  consoli- 
dated statutes  of  Canada,  the  whole 
subject-matter  of  legislation  is  divi- 
ded into  11  titles,  of  which  'Trade 
and  Commerce '  is  the  4th.    Under 
this    title    are     included,    among 
other  subjects,  navigation,  inspec- 
tion   laws   in   relation   to  lumber, 
flour,    beef,    ashes,    fish,    leather, 
hops,  &c,  weights  and   measures, 
banks,  promissory  notes   and  bills 
of  exchange,  interest,  agents,  limi- 
ted partnerships,  and  pawnbrokers. 
In    the    consolidated    statutes    of 
Upper  Canada,  under  '  Trade  and 
Commerce'    are   included,    among 
other    subjects,    commercial    law, 
written    promises,     chattel    mort- 
gages, and  trading  and  other  com- 
panies.    And  in   the  consolidated 
statutes  of  Lower    Canada,  under 
the   same   designation    of   '  Trade 
and      Commerce '     are     included 
the  inspection  of  butter,  the  mea- 
surement   and    weight    of    coals, 
hay   and   straw,   partnerships,  the 
limitation    of   actions   in   commer- 
cial   cases,    and    the    Statute     of 
Frauds.     Let  us  now  turn  to  Nova 
Scotia.      A  few  weeks  before  the 
Convention  in    Quebec   the   Nova 
Scotia  Legislature  had   passed  the 
Revised  Satutes  of   Nova  Scotia, 
3rd    Series,    divided,    as     in    the 
case  of  Canada,  into  parts,  titles, 
and  chapters.     One  of  the  titles  is, 
'  of  the  regulation  of  trade  in  certain 
cases,'    and   under   it   are,   among 
others,   the   following  subjects: — 
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Partnerships,  factors  and  agents, 
bills  of  exchange,  currency,  mills 
and  millers,  regulation  and  inspec- 
tion of  merchandise,  weights  and 
measures.  This  classification  was 
practically  the  same  in  the  first 
revision  in  1851,  so  that  for  at 
least  thirteen  years  the  expression 
'  regulation  of  trade '  had  no  un- 
certain meaning.  In  the  Revised 
Statutes  of  New  Brunswick  of 
1854  there  was  practically  the 
same  classification.  Under  '  the 
regulation  of  trade  in  certain 
cases'  were  included  statutes  re- 
lating to  lime,  bark,  flour,  weights 
and  measures,  and  lumber,  the  In- 
terpretation Act,  c.  161.  s.  35, 
enacting  that  parts,  titles,  &c, 
should  be  deemed  as  parts  of  the 
statutes.  It  will  be  observed  that 
in  no  case  is  reference  made  to  the 
liquor  traffic  under  '  trade  and 
commerce'  or  'regulation  of 
trade.'  In  the  Canadian  Con- 
solidation it  is  placed  under  '  Re- 
venue and  Finance,'  sub-head 
'provincial  duty  on  tavern  keep- 
ers.' In  the  Upper  Canada  Con- 
solidation it  is  referred  to  in  the 
Municipal  Act,  c.  54.,  1866,  and 
in  two  ways :  first,  under  the  head 
of  '  shop  and  tavern  licenses ; ' 
and,  secondly,  under  the  head  of 
'  prohibited  sale  of  spirituous 
liquors.'  In  the  Lower  Canada 
Consolidation  it  is  referred  to 
under  'fiscal  matters.'  In  the 
Nova  Scotia  revision  under  '  the 
public  revenue ; '  the  Revised  Sta- 
tutes of  New  Brunswick  containing 
no  chapter  regulating  the  liquor 
traffic.  Now,  we  have  here,  I  think, 
a  clear  indication  of  what  at  the 
time  of  confederation  the  Canadian 
people  and  legislature  understood 
to  be  included  within  the  words 
'  trade  and  commerce.'  They  in- 
cluded unquestionably  the  carry- 
ing on  of  particular  trades  or 
businesses,  and,  I  think,  commer- 
cial law  generally.  The  actual 
legislation  under  '  trade  and  com- 
merce '  in  regard  to  certain  staple 
articles  of  commerce,  such  as 
bread,   fish,   coals,    &c,    indicates 


that  any  other  legislation  in  the 
same  line  respecting  any  other 
article  of  commerce  would  come 
under  the  same  description;  so  I 
take  it  that  the  regulation  of  the 
liquor  traffic,  whether  by  licensing 
it  or  prohibiting  it  altogether,  has 
to  do  with  '  trade  and  commerce.' 
Such  being  the  state  of  the  exist- 
ing legislation,  and  the  view  that 
the  different  legislatures  had  of 
the  all-inclusiveness  of  the  phrases 
'trade  and  commerce'  and  'regu- 
lation of  trade,'  what  better  collo- 
cation of  words  could  be  used  for 
the  purpose  of  making  it  clear 
that  Parliament  was  to  have  ex- 
clusive jurisdiction  in  all  matters 
relating  to  trade  and  relating  to 
commerce,  including  the  importa- 
tion, manufacture,  and  sale  of  all 
kinds  of  commodities,  than  that 
combination  of  the  two  phrases, 
the  one  from  the  seaboard,  the 
other  from  the  inland  provinces, 
to  be  found  in  sec.  91,  '  the  regu- 
lation of  trade  and  commerce.' 
And  the  words  having  that  mean- 
ing having  been  placed  there  for 
that  object,  are  we  not  bound  to 
give  them  the  intended  effect?  I 
am  not  attempting  even  to  criti- 
cise the  correctness  of  the  conclu- 
sion to  which  their  Lordships  of 
the  Privy  Council  came  in  Citizens' 
Insurance  Co.  v.  Parsons  case. 
I  may  be  permitted,  however,  with 
all  deference,  to  suggest  that  some 
of  the  considerations  to  which  I 
have  referred  were  not  presented  to 
their  Lordships  when  the  effect  of 
the  words  under  review  was  be- 
ing discussed.  All  I  suggest  is 
that,  inasmuch  as  the  B.  N.  A. 
Act  was  an  Act  materially  affect- 
ing, modifying,  repealing  pre-exist- 
ing Canadian  statute  law,  and  re- 
volutionising the  constitution  of 
the  component  provinces,  in  inter- 
preting that  Act  reference  may  and 
must  be  had  to  provincial  statute 
law  rather  than  to  Imperial  statute 
law,  and  that  where,  as  in  the  pre- 
sent case,  the  constitutional  Act 
uses  a  phrase  which  for  years  had 
had  a  well-defined  meaning  in  Cana- 
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dian  legislation,  that  is  the  mean- 
ing which  should  be  given  to  it 
when  used  in  that  Act.  And  I 
have  this  further  observation  to 
make.  The  judgment  referred  to 
contains  the  following :  '  If  the 
words  (trade  and  commerce)  had 
been  intended  to  have  the  full 
scope  of  which,  in  their  literal 
meaning,  they  are  susceptible,  the 
specific  mention  of  several  of  the 
other  classes  of  subjects  enume- 
rated in  sec.  91  would  have  been 
unnecessary;  as  15  banking,  17 
weights  and  measures,  18  bills  of 
exchange  and  promissory  notes, 
19  interest,  and  even  21  bank- 
ruptcy and  insolvency.'  Now  cir- 
cumstances existing  in  Canada, 
the  then  state  of  jurisprudence, 
for  example,  rendered  it  wise,  if 
not  absolutely  necessary,  that  the 
classes  just  referred  to  should  be 
specifically  mentioned.  The  pro- 
vinces had  '  property  and  civil 
rights'  given  to  them.  In  one 
phase  or  another  almost  every 
enactment  in  some  way  affects  pro- 
perty and  civil  rights;  the  raison 
d'etre  of  constitutional  society, 
the  motif  of  the  social  contract,  is 
the  protection  of  property  and  civil 
rights.  Criminal  law,  fiscal  law, 
commercial  law,  in  fact,  all  law  at 
some  point  or  in  some  way,  touches 
or  affects  property  and  civil  rights. 
Leave  out  several  of  the  subjects 
mentioned  in  sec.  92  and  there 
would  have  been  a  perpetual  con- 
flict between  'property  and  civil 
rights '  on  the  one  hand,  and  many 
of  the  enumerated  subjects  of  sec. 
91  on  the  other;  so  wisdom  sug- 
gested ex  abundanti  cautela  what 
was  done. 

"  Besides,  in  Lower  Canada  there 
had  been  a  long  course  of  juris- 
prudence as  to  what  constituted  '  a 
commercial  matter.'  Some  business 
transactions  were  held  to  be  com- 
mercial matters,  others  not.  In  a 
dispute  between  an  officer  of  the 
British  Army  and  his  wine  mer- 
chant, a  promissory  note  given  for 
a  wine  bill  was  held  to  be  a  non- 
commercial matter.     So,  I  suppose, 


interest  on  such  a  note  would  be  Att.-Gen.  of 
held  to  be  non-commercial.  Nor  Ontario  v. 
would  the  case  be  altered  if  the  JJ'bo",*, 
note  were  discounted  at  a  bank.  &c 
All  these  questions,  and  difficult  ■pioh.ihxtory 
and  important  many  of  them  have  Liquor  Laws. 
been,  were  wisely  ended,  so  far  as  SebgewicK)  j. 
the  Constitution  was  concerned, 
when  banking,  bills  and  notes  and 
interest  were  expressly  given  to 
the  Dominion.  So,  too,  with 
weights  and  measures,  the  duty  of 
making  bye-laws  or  enforcing  sta- 
tutes in  respect  to  weights  and 
measures  was  in  some  cities  and 
provinces  under  municipal  control. 
The  question  would  be,  Is  this  sub- 
ject a  matter  of  'trade  and  com- 
merce '  or  a  municipal  matter  ?  Its 
insertion  in  sec.  91  settled  it.  And, 
lastly,  as  to  bankruptcy  and  insol- 
vency. This  subject  was  wisely 
inserted  in  sec.  91,  in  view  of  the 
fact  already  pointed  out,  that  in 
Lower  Canada  bankruptcy  legis- 
lation applied  to  traders  only  (the 
phrase  'insolvent'  being  limited 
in  its  use  to  non-traders) ;  and  in 
view,  too,  of  the  further  fact  that 
in  the  jurisprudence  of  the  United 
States,  where  the  Constitution  gave 
'  the  matter  of  bankruptcies '  to 
Congress,  it  was  held  that  '  insol- 
vency '  belonged  to  the  State  legis- 
latures. The  insertion  of  both  in 
sec.  91  settled  for  Canada  that 
particular  question.  I  have  ven- 
tured to  make  these  observations 
merely  with  the  view  of  inviting 
further  consideration  and  investiga- 
tion as  to  the  proper  functions  and 
jurisdiction  of  the  federal  autho- 
rities in  regard  to  '  trade  and  com- 
merce,' and  to  the  line  of  delimi- 
tation between  that  subject  and 
'property  and  civil  rights.'  As- 
suming, however,  that  the  pro- 
hibition of  the  liquor  traffic  is  a 
matter  of  '  trade  and  commerce,' 
the  question  is  not  ended.  '  Pro- 
perty and  civil  rights '  is  controlled 
by  '  regulation  of  trade  and  com- 
merce ' ;  but  is  there  anything  in 
sec.  92  which  controls  or  modifies 
'  trade  and  commerce '  ?  In  my  view 
there  is  much .  First  there  is '  Direct 
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taxation  within  the  province  in 
order  to  the  raising  of  a  revenue 
for  provincial  purposes.'  That  in- 
volves the  right  of  taxing,  even 
unto  death,  institutions  incorporated 
under  Dominion  law  (as  was  decided 
by  the  Privy  Council  in  Bank  of 
Toronto  v.  Lambe,  12  App.  Cas. 
575)  [see  ante,  sub-sec.  2],  such  in- 
stitutions obtaining  corporate  rights 
in  all  cases  excepting  banks,  not 
because  of  any  express  powers 
given  to  Parliament,  but  either 
under  '  trade  and  commerce '  or 
under  its  general  authority  to  legis- 
late in  respect  to  '  peace,  order,  and 
good  government,'  it  being  clear 
that  the  legislatures  may  incorporate 
such  companies  as  are  formed  for 
provincial  objectsonly  [sub-sec.  1 1] . 
Secondly, there  is  sub-sec.  9.  '  Shop, 
saloon,  tavern,  auctioneer,  and  other 
licenses,  in  order  to  the  raising  of 
a  revenue  for  provincial,  local,  or 
municipal  purposes.'  The  effect  of 
this  sub-section  is  practically  to 
give  the  regulation  of  the  liquor 
traffic  to  the  legislatures.  So  long 
as  such  regulating  legislation  has 
as  its  main  object  the  raising  of 
revenue,  it  may  contain  all  possible 
safeguards  and  restrictions  as 
ancillary  to  the  main  object,  the 
effect  of  which  may  be  to  repress 
drunkenness  and  promote  peace, 
order,  and  good  government  gene- 
rally. If,  however,  a  fair  examina- 
tion of  an  Act  purporting  to  be 
of  this  kind  leads  inevitably  to 
the  conclusion  that  the  object  of 
the  legislature  in  passing  it  was  not 
the  raising  of  revenue  and  the 
licensing  and  regulating  of  the 
traffic  for  that  purpose,  but  the 
suppression  of  the  traffic  altogether, 
in  other  words,  that  it  was  intended 
to  be  not  regulative  but  prohibitory, 
such  an  Act  will  find  no  support 
for  its  validity  from  this  sub-section, 
— I  will  presently  inquire  whether 
that  support  can  be  found  else- 
where— and,  a  fortiori,  the  legis- 
latures cannot  under  this  article 
pass  an  Act  of  absolute  prohibition, 
for  that  would  be  in  direct  conflict 
with  the  expressed  object  for  which 


the  power  was  solely  given.  The 
destruction  of  the  traffic  would  en- 
tail the  destruction  of  the  revenue, 
not  the  raising  of  it. 

"Except  for  the  decision  of 
the  Judicial  Committee  in  Russell 
v.  The  Queen,  7  App.  Cas.  829  [see 
ante,  p.  129] — the  Scott  Act  case 
— much  might  be  said  to  favour 
the  view  that  the  right  of  the  legis- 
latures to  regulate  the  liquor  traffic 
for  revenue  purposes  was  unlimited, 
and  could  not  be  taken  away  by 
virtue  of  anything  in  sec.  91, 
whether  '  peace,  order,  and  good 
government,'  or  '  trade  and  com- 
merce,' or  even  '  the  criminal  law ' ; 
that  the  central  Parliament  could 
not  by  virtue  of  any  of  its  powers 
destroy  a  special  power  given  to  the 
local  legislatures  for  a  special  and 
particular  purpose,  and  that  the 
Scott  Act  (Russell  v.  The  Queen) 
itself  was  an  infringement  of  the 
provincial  rights.  It  might  be 
urged  that  neither  body  could  of 
itself,  by  virtue  of  its  given  powers, 
pass  a  prohibitory  law,  but  that  in- 
dependent legislation  on  the  part 
of  both  would  be  necessary,  the 
Dominion  passing  an  Act  prohibiting 
the  traffic  in  so  far  only  as  it  had 
right  to  prohibit  it,  but  reserving 
to  the  provinces  the  fullest  and 
freest  right  under  sub-sec.  9  to  raise 
revenue  from  it,  and  the  provinces 
thereon  passing  legislation  abro- 
gating the  license  system,  and  sur- 
rendering their  right  to  revenue 
from  it.  The  theory  that  if,  under- 
our  Constitution,  one  body  cannot 
pass  an  Act  upon  any  given  subject 
the  other  necessarily  can,  is  a 
fallacy.  A  subject  may  be  so  com- 
posite in  its  character,  may  be 
formed  of  one  or  more  elements  as- 
signed to  the  one  legislature,  and  of 
one  or  more  elements  assigned  to 
the  other,  that  neither  one  can 
effectually  deal  with  the  combina- 
tion. For  example,  neither  legis- 
lature could  pass  an  Act  abolishing 
the  direct  taxation  for  municipal 
purposes  and  authorizing  the  raising 
of  revenue  by  means  of  octroi,  or 
imposts,  upon  all  goods  coming  in 
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through  the  city  gates,  or  an  Act 
authorizing  a  province  to  raise  and 
collect  its  revenue  by  indirect  taxa- 
tion. This  disability  is  a  necessary 
incident  of  the  federal  system,  and^ 
if  it  is  to  be  got  rid  of,  that  can 
only  be  effected  by  abolishing  the 
system  itself.  The  view  which  has 
pressed  itself  upon  my  mind  is 
that  prohibition  may  be  a  question 
of  that  character,  but  as  it  was 
not  so  held  in  Russell  v.  The 
Queen,  and  as  it  does  not  substan- 
tially affect  the  result  of  this  refer- 
ence, I  take  it  for  granted  that  the 
fallacy  to  which  I  have  referred 
is  not  an  element  in  the  present 
case.  The  question  now  arises : 
Is  the  general  right  of  the  Federal 
Parliament  to  legislate  in  regard 
to  the  liquor  traffic  further  re- 
strained by  sub-sec.  8  of  sec.  92, 
'  municipal  institutions  in  the  pro- 
vince '  ?  In  other  words,  can  a 
provincial  legislature,  by  virtue  of 
that  sub-section,  absolutely  prohibit 
the  traffic  ?  At  the  time  of  the 
Union,  the  province  of  Canada  had 
given  to  municipalities  in  both 
sections  the  right  of  passing  bye- 
laws  prohibiting  the  sale  of  liquor. 
In  that  province  there  was  also 
then  in  force  an  Act  known  as  the 
'  Dunkin  Act,'  an  enactment  similar 
in  scope  and  object  to  the  present 
Canada  Temperance  Act,  the  prin- 
ciple of  local  option  being  allowed 
to  operate  to  its  fullest  extent. 
But  neither  in  Nova  Scotia  nor  in 
New  Brunswick  (as  I  understand 
the  facts)  did  local  option  prevail. 
It  is  true  that  an  applicant  for 
license  had  to  comply  with  certain 
conditions,  one  of  them,  in  Nova 
Scotia,  being  that  his  application 
had  to  be  accompanied  by  a  petition 
from  a  fixed  proportion  of  the  rate- 
payers of  the  locality.  To  that  ex- 
tent only  did  local  option  (if  that  is 
local  option)  exist.  Such  was  then 
the  state  of  the  law;  but  some 
historical  facts  may  also  be  men- 
tioned as  having  relation  to  the 
matter.  The  question  of  prohibition 
had  then  for  years  been  a  vital 
political  question  in  the  maritime 


provinces;  the  public  mind  had 
been  in  a  perpetual  state  of  turmoil 
about  it.  The  ablest  statesmen  of 
the  time  had  been  in  public  anta- 
gonism over  it.  Elections  had  been 
won  and  lost  upon  it.  For  two  suc- 
cessive years  prohibitory  legislation 
had  been  introduced  in  the  Nova 
Scotia  Legislature,  and  a  Bill  of  that 
character  was  on  one  occasion  suc- 
cessfully carried  through  the  Lower 
House.  In  New  Brunswick  a 
prohibitory  law  had  actually  passed, 
and  remained  in  operation  for  a  year. 
It  was  then  repealed,  with  a  rever- 
sion to  license  law.  Such,  then,  was 
the  attitude  of  the  public  mind  in 
two  of  the  three  confederating  pro- 
vinces at  the  time  of  the  Union. 
What  meaning,  then,  is  to  be  given 
to  'municipal  institutions  in  the  pro- 
vince '  ?  Three  answers  may  be 
advanced.  First,  it  may  mean  that 
a  legislature  has  power  to  divide 
its  territory  into  defined  areas,  con- 
stitute the  inhabitants  a  municipal 
corporation  or  community,  give  to 
the  governing  bodies  of  officers  of 
such  corporations  or  communities 
all  such  powers  as  are  inherently 
incident  to  or  essentially  necessary 
for  their  existence,  growth,  and  de- 
velopment, and  confer  upon  them 
as  well  all  such  authority  and 
jurisdiction  as  it  may  lawfully  do 
under  any  of  the  enumerated  sub- 
sections of  sec.  92.  That  is  the 
narrowest  view.  Or,  secondly,  it 
may  mean  that  a  legislature  may 
also  confer  upon  municipalities,  in 
addition  to  these  powers,  all  those 
powers  that  were  possessed  or  en  j  oy  ed 
in  common  by  the  municipalities  or 
municipal  communities  of  all  the 
confederated  provinces  at  the  time 
of  the  Union,  the  jus  gentium 
of  Canadian  municipal  law  ;  or, 
finally,  it  may  mean  that  a  legisla- 
ture may  confer  upon  municipalities 
all  those  powers  which  in  any 
province,  or  in  any  place  in  a  pro- 
vince, any  municipality  at  the  time 
of  the  Union,  as  a  matter  of  fact, 
possessed  by  virtue  of  legislative  or 
other  authority.  And  the  argument 
in  the  present  case  is,  that  because 
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at  the  time  of  the  Union  one  of 
the  three  provinces  had  given  the 
right  of  local  prohibition  to  muni- 
cipalities, it  must  be  assumed  that 
the  framers  of  the  Act,  and  all  the 
provincial  legislatures  as  well  as 
the  Imperial  Parliament  itself,  must 
have  intended  by  the  use  of  the 
phrase  '  municipal  institutions  *  to 
give  to  the  local  legislatures  the 
right  to  pass  prohibitory  legisla- 
tion, and  that,  too,  without  refer- 
ence to  municipalities  at  all.  I  dis- 
sent from  this  wide  proposition. 
The  first  view,  in  my  judgment, 
is  the  proper  one,  a  view  which 
gives  scope  for  liberal  interpreta- 
tion as  to  what  may  constitute  the 
essence  of  the  municipal  system, 
and  give  due  effect  in  that  direction 
to  the  municipal  jus  gentium  of 
the  three  old  provinces;  and  I 
entertain  the  strongest  doubt  if 
it  ever  was  contemplated,  by  the 
use  of  the  words  '  municipal  insti- 
tutions,' to  make  any  particular 
reference  to  the  liquor  traffic  at  all. 
The  following  considerations  point, 
I  think,  in  that  direction. 

"  (a)  The  question  of  liquortraffic 
was  dealt  with,  and  I  think  disposed 
of,  by  sub-sec.  9  in  relation  to  license. 
In  the  Quebec  resolutions,  and  in 
the  proceedings  of  the  three  assent- 
ing legislatures,  the  sub-section 
read,  '  shop,  saloon,  tavern,  auctio- 
neer, and  other  licenses,'  only  :  the 
limitation  as  to  revenue  was  an 
addition  made  in  London,  with  the 
assent  of  the  Colonial  delegates 
there  [Pope's  life  of  Sir  J.  Mac- 
donald,  App.],  just  before  the 
Act  became  law.  The  article  as 
first  framed  would  have  had  a 
much  broader  application  than  it 
has  in  its  present  shape,  and  possibly 
might  have  given  prohibitory 
powers  to  the  legislatures,  and  I 
can  only  suggest  that  the  limita- 
tion was  imposed  for  the  very 
purpose  of  clearly  limiting  the 
provinces  to  regulation  only.  Be- 
sides, if  the  right  to  prohibit  as 
well  as  to  regulate  is  involved  in 
'  municipal  institutions,'  if  that 
phrase    includes    all.  powers    pre- 


viously given  to  municipalities,  in- 
cluding the  issuing  of  all  licenses 
referred  to  in  sub-sec.  9,  why 
.particularly  specify  these  licenses 
in  a  separate  sub-section  ?  I  have 
always  understood  it  to  be  a  rule 
of  statutory  construction,  that 
where  special  provisions  are  made 
in  regard  to  a  particular  matter, 
and  there  are  in  the  same  statute 
general  provisions  broad  enough 
apparently  to  cover  the  same 
matter,  the  special  provisions 
govern,  not  the  general;  the  par- 
ticular intent  prevails. 

"  (6)  The  collocation  of  sub-sec- 
tions 8  and  9,  and  the  sources  from 
which  the  phraseology  was  pro- 
bably taken,  point  to  the  same  con- 
clusion ;  the  sub-section  relating  to 
licenses  follows  the  one  relating  to 
municipal  institutions,  as  if  the 
former  were  of  the  less  moment. 
In  the  Municipal  Act  of  Upper 
Canada  (1866),  at  p.  583,  there 
is  a  sub-title,  '  Shop  and  tavern 
licenses,'  and  in  the  same  section, 
and  on  the  same  page,  there  is 
another  sub-title,  'Prohibited  sale 
of  spirituous  liquors.'  May  it  not 
be  properly  suggested  that  this 
particular  subject  was  designedly 
omitted  ? 

"  (c)  Considering  that  the  ques- 
tion of  prohibition  was  a  vital 
social  and  political  question  (and 
almost  as  much  so  in  1864  as  to- 
day) ;  considering  especially  the 
history  of  the  question  in  the  lower 
provinces,  I  can  scarcely  bring  my- 
self to  believe  that  it  was  omitted 
from  sec.  92  by  reason  of  '  muni- 
cipal institutions '  containing  it.  If 
it  had  been  intended  that  the  pro- 
vinces should  have  it,  it  would 
have  been  expressly  enumerated. 
Begulations  by  means  of  license 
was.     Why  omit  prohibition  ? 

"  (d)  The  jurisprudence  on  the 
question  also  throws  light.  In 
Keefe  v.  M'Lennan,  decided  in 
Nova  Scotia  in  1876,  nine  years 
after  confederation,  a  most  able 
judgment  was  delivered  by  the 
learned  equity  judge  upon  the 
whole  question,  and  neither  in  the 
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argument  nor  in  the  judgment  was 
it  even  suggested  that  the  power 
claimed  came  under  '  municipal  in- 
stitutions.' The  same  observation 
applied  to  Fredericton  v.  The 
Queen,  in  the  Supreme  Court, 
New  Brunswick,  3  Pugs.  &  B. 
139. 

"  Why  this  long  silence  ?  The 
words  '  municipal  institutions ' 
were  there  in  sec.  92,  as  promi- 
nent then  as  now,  but  no  one  in  the 
maritime  provinces  ever  dreamed 
that  '  prohibition '  was  concealed  or 
wrapped  up  within  them. 

"Their  Lordships  of  the  Privy 
Council  seemed  of  like  opinion  in 
Russell  v.  The  Queen,  decided  in 
1882,  even  although  at  that  time 
Slavin  i\  Orillia,  36  U.  C.  Q. 
B.  159,  had  been  decided  in  the 
Queen's  Bench  of  Ontario,  and  the 
question  was  at  the  argument  ex- 
pressly raised,  as  stated  by  the  pre- 
sent Lord  Chancellor  (Lord  Her- 
schell)  at  the  argument  of  the 
M'Carthy  case  [see  ante,  p.  157]. 
I  take  the  reason  to  be  that  the 
phrase  'municipal  institutions'  had 
no  such  broad  meaning  as  is  now 
contended  for. 

"  (e)  But  there  are  more  weighty 
considerations  than  these.  Prior 
to  the  Union  powers  of  many 
diverse  kinds  and  varieties  were 
from  time  to  time  given  to  muni- 
cipalities. The  legislatures  con- 
ferring them  were  then  supreme. 
There  was  then  no  possible  ques- 
tion of  jurisdiction  or  right  of 
legislation ;  their  authority  was  as 
unfettered  as  that  of  the  Imperial 
Parliament  itself.  And  so  it  hap- 
pened that  many  municipal  coun- 
cils had  authority  to  deal  with 
matters  since  transferred  to  the 
central  Parliament;  for  example, 
weights  and  measures,  the  inspec- 
tion of  staple  articles  of  commerce, 
the  regulation  and  control  of  navi- 
gable rivers,  and,  in  the  case  of  St. 
John,  N.B.,  and  of  the  whole  of 
Upper  Canada,  of  public  harbours. 
The  preparation  of  the  electoral 
lists  was  for  the  most  part  with 
them.     In  some  instances  they  had 


authority  to  deal  with  the  criminal 
law,  with  the  violation  of  the  dead, 
and  cruelty  to  animals,  and  so  in 
many  other  cases  they  possessed 
powers  in  respect  to  subjects  now 
transferred  to  Parliament.  When 
the  change  came,  and  the  field  of 
legislation  was  parcelled  out,  one 
portion  to  the  Dominion  and  the 
other  to  the  provinces,  the  muni- 
cipalities retained  all  their  powers, 
but  the  local  legislatures  did  not. 
If  before  the  Union  they  had 
given  a  municipal  council  power 
to  regulate  a  harbour,  or  to  make 
a  bye-law  respecting  weights  and 
measures,  they  lost  the  power  of 
taking  it  away  by  virtue  of  the 
Union  Act,  the  right  being  trans- 
ferred to  Parliament  alone.  There 
can  be  no  doubt  about  this ;  the 
possession  by  a  municipality  of  a 
certain  power  at  the  time  of  the 
Union  atfords  no  guide  in  the  in- 
quiry as  to  which  legislature  may 
subsequently  deal  with  it.  The 
only  test  is  :  Is  the  power  referred 
to  within  the  subjects  of  91  or  of 
92  ?  Regulations  made  by  Domi- 
nion law  as  well  as  by  local  law 
must  be  enforced  by  some  sort  of 
machinery.  Parliament,  I  think, 
may  use  existing  municipal  ma- 
chinery for  this  purpose ;  may,  in 
respect  to  those  subjects  committed 
to  it,  such,  e.g.,  as  weights  and 
measures,  the  fisheries  inspection, 
navigation,  &c,  give  to  municipal 
councils  power  to  make  bye-laws. 
But,  however  this  may  be,  it  is 
out  of  the  question,  it  is  absolutely 
futile,  to  argue  that  because  before 
confederation  the  old  legislatures 
had  given  power  to  the  munici- 
palities to  make  regulations  in  re- 
spect to  certain  subjects,  they  still 
have  that  power,  although  with 
their  consent  these  powers  were  by 
the  constitutional  Act,  in  so  many 
words,  taken  from  them  and  given 
exclusively  to  Parliament.  It  fol- 
lows, then,  that  if  prohibition  is 
not  an  essentially  component  part 
of  the  subject-matter  described  by 
the  phrase  '  municipal  institutions,' 
and  is  'a  regulation  of  trade  and 
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commerce,'  it  is  a  matter  for  Par- 
liament alone  to  deal  with. 

"  (/)  But  it  is  argued  that  what 
is  called  '  the  police  power '  is  pos- 
sessed by  the  provinces  under 
'  municipal  institutions,'  and  that 
the  right  in  question  is  a  mere  in- 
cident of  the  '  police  power.'  Now, 
if  by  '  police  power '  is  meant  the 
right  or  duty  of  maintaining  peace 
and  order,  and  of  seeing  that  law, 
all  law,  whether  of  Imperial,  fede- 
ral, or  local  origin,  is  enforced  and 
obeyed,  then  I  agree  that  that 
power  is  wholly  with  the  provinces. 
But  it  is  with  them,  however,  not 
because  it  specially  belongs  to 
'  municipal  institutions,'  but  be- 
cause they  are  charged  with  the 
'  administration  of  justice.'  The 
legislatures  may  delegate  this  duty 
to  municipal  functionaries,  but  the 
mode  of  administration  is  purely  a 
matter  of  provincial  concern. 

"  If,  however,  that  wide  meaning 
is  given  to  the  '  police  power ' 
which  the  jurisprudence  of  the 
United  States  has  given  to  it,  the 
power  of  limiting  or  curtailing 
without  compensation  the  natural 
or  acquired  rights  of  the  individual 
for  the  purpose  of  promoting  the 
public  benefit,  the  power,  for  in- 
stance, which  enables  a  State  legis- 
lature to  regulate  the  operation  and 
tolls  of  a  grain  elevator  in  Chi- 
cago, or  to  compel  a  company  to 
use  interlocking  switches  upon  its 
line  of  railway — then,  I  say,  the 
provinces  do  not  exclusively  pos- 
sess it.  It  is  the  common  posses- 
sion of  both,  to  be  exercised  by 
both  in  their  respective  domains 
for  the  common  weal. 

"  (g)  The  cases  decided  in  the 
Privy  Council,  in  my  view,  practi- 
cally conclude  the  question.  Russell 
v .  The  Queen  decided  that  the  Canada 
Temperance  Act,  a  prohibitory  Act, 
was  such  an  Act  as  the  Dominion 
Parliament  might  properly  pass.  It 
has  been  put  forward  I  have  already 
suggested  that  provision  should 
have  been  made  for  the  preserva- 
tion of  the  provincial  right  to  raise 
a    revenue    by    means    of    liquor 


licenses ;  but  that  judgment  is  con- 
clusive, as  it  decides  in  so  many 
words  that  the  Act  in  question 
'does  not  fall  within  any  of  the 
subjects  assigned  exclusively  to  the 
provincial  legislatures.'  The  judg- 
ment of  the  Privy  Council  on  the 
McCarthy  Act  was  inevitable. 
That  Act  unquestionably  was  an 
invasion  of  provincial  rights.  Its 
provisions  were  regulative  only.  It 
purported  to  legislate  in  respect  to 
liquor  licenses  and  the  raising  of 
revenue  therefrom,  as  well  as  to 
municipal  regulations  theretofore 
prescribed  under  provincial  legis- 
lation, its  practical  effect,  if  valid, 
being  to  make  invalid  all  local  sta- 
tutes then  in  force  having  refer- 
ence to  the  liquor  traffic.  It  pur- 
ported to  create  the  machinery,  to 
prescribe  the  method,  by  which 
the  local  authorities  might  raise  a 
revenue  from  liquor  licenses,  a 
right  unquestionably  the  preroga- 
tive of  the  provincial  legislatures; 
and  it  therefore  fell,  destroyed  by 
its  own  inherent  and  manifest  ille- 
gality. In  the  Hodge  case,  the  ques- 
tion there  being,  Was  the  Ontario 
Provincial  Act  regulating  the  traffic 
ultra  vires  of  that  legislature  ?  the 
decision  of  the  Privy  Council  was 
that  it  was  intra  vires.  When 
the  McCarthy  Act  came  up,  a 
Dominion  Act  also  purporting  to 
regulate  the  traffic,  the  Privy 
Council,  as  a  necessary  sequence, 
held  that  it  was  ultra  vires  of  the 
Dominion  Parliament.  It  is  true 
their  Lordships  in  the  Hodge  case 
intimated  that  the  Ontario  License 
Act  came  within  sub-sees.  8,  15, 
and  16  of  sec.  92,  as  doubtless 
many  of  its  provisions  in  one  way 
or  another  did;  but  I  do  not  as- 
sume, because  sub-sec.  9  was 
omitted,  that  it  was  intended  to  be 
laid  down  that  that  sub-section  had 
no  relation  to  the  subject  of  legis- 
lation. Many  of  the  provisions  of 
the  Act  were  municipal  in  their 
character,  and  therefore  came  un- 
der sub-sec.  8 ;  were  penal  in  their 
character,  and  therefore  under  sub- 
sec.  15  ;  merely  local,  and  therefore 
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under  sub-sec.  16,  but  the  whole 
Act  was  an  Act  regulating  liquor  and 
other  licenses  with  a  view  of  rais- 
ing a  revenue,  and  therefore  under 
sub-sec.  9  as  well.  And  there,  up 
to  the  present  time,  so  far  as  our 
ultimate  appellate  tribunal  is  con- 
cerned, and  so  far  as  the  liquor 
traffic  is  concerned,  the  question 
rests.  Now,  having  regard  to 
these  decisions  of  the  final  appel- 
late tribunal,  I  cannot  help  asking 
myself  this  question:  Supposing 
the  Ontario  Legislature  passes  an 
Act  absolutely  prohibiting  the  sale 
of  intoxicating  liquors  in  the  pro- 
vince, whether  by  retail  or  whole- 
sale for  the  present  purpose  makes 
no  difference,  but  making  no  ex- 
ception, as  in  the  Canada  Tem- 
perance Act,  in  favour  of  liquors 
sold  for  sacramental,  chemical,  or 
medical  purposes,  and  that  the 
Canada  Temperance  Act  is  in  force, 
say,  in  the  city  of  Ottawa,  and 
suppose  that  a  lawful  sale  for  such 
purpose  is  made ;  in  that  case  we 
would  have  Parliament  saying  the 
sale  is  legal,  the  Ontario  Legisla- 
ture saying  it  is  not.  Which  is 
the  valid  legislation  ?  There  can 
be  but  one  answer  to  this  question. 
Whether  the  recent  decision  of  the 
Privy  Council  in  the  Attorney- 
General  of  Ontario  v.  Attorney- 
General  of  Canada,  [1894]  A.  C. 
189,  has  a  bearing  upon  the  pre- 
sent case  may  be  questioned.  It 
was  there  decided  that  the  Ontario 
Legislature,  having  under  'pro- 
perty and  civil  rights'  enacted 
certain  provisions  as  to  the  legal 
consequences  of  a  general  assign- 
ment for  the  benefit  of  creditors 
the  same  provisions  that  in  a  fede- 
ral bankruptcy  law  as  ancillary 
thereto  might  constitutionally  be 
enacted  by  the  Federal  Parliament, 
was  within  its  constitutional  right, 
but  only  because  the  Federal  Par- 
liament had  not  taken  possession 
of  the  field  by  dealing  with  the 
subject.  Now,  admitting  that 
under  'municipal  institutions,'  or 
the  'police  power,'  or  'property 
and  civil  rights,'  a  province  may 


prohibit  the  traffic,  can  it  now  do 
so  in  view  of  the  Canada  Tem- 
perance Act?  The  Federal  Par- 
liament has  already  seized  itself  of 
jurisdiction.  It  has  passed  the 
Scott  Act.  It  has  prescribed  the 
method  by  which  in  Canada  pro- 
hibition may  be  secured;  and  is 
not  any  local  enactment  purporting 
to  change  that  method  or  other- 
wise secure  the  desired  end,  for  the 
time  being  inoperative,  overriden 
by  the  expression  of  the  control- 
ling legislative  will  ?  In  my  view, 
the  provincial  legislatures  do  not 
possess  the  right  to  prohibit  the 
liquor  traffic.  Referring  now  to 
the  specific  questions  set  out  in  the 
reference,  I  have  but  few  obser- 
vations to  make.  I  cannot,  in  the 
absence  of  a  specific  enactment  on 
the  subject,  recognise  any  distinc- 
tion from  a  constitutional  point  of 
view  between  the  selling  of  liquor 
and  its  manufacture  or  importation. 
If  it  is  admitted  that  a  provincial 
legislature  under  '  municipal  insti- 
tutions'  has  power  to  absolutely 
prohibit  the  selling  of  liquor,  it 
must  have  incidentally  the  right  of 
prohibiting  the  having  of  it,  and, 
as  incidental  to  that  right,  the 
right  as  well  of  making  or  im- 
porting it.  Neither  can  I,  in  the 
absence  of  a  specific  enactment  on 
the  subject,  recognise  any  consti- 
tutional distinction  between  sale 
by  wholesale  and  sale  by  retail, 
notwithstanding  the  case  of  Slavin 
v.  Orillia;  that,  apparently, was  sub- 
sequently conceded  with  the  full  con- 
currence and  approval  of  the  Privy 
Council  in  'the  Dominion  Liquor 
License  Act  case'  (the  case  on  the 
McCarthy  Act).  In  the  light  of 
which  particular  provincial  candle 
are  we  to  investigate  the  question  ? 
In  Upper  Canada  a  sale  of  liquor 
to  the  extent  of  five  gallons,  or  one 
dozen  bottles,  was  considered  a 
wholesale  transaction,  the  question 
as  to  the  origin  of  the  package 
being  of  vital  moment,  but  the 
capacity  of  each  bottle  immaterial. 
In  Lower  Canada  there  was  no 
question  as  to  '  original  packages, 
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but  it  was  doubtless  the  case  that  a 
sale  of  three  gallons  or  upwards 
was  '  wholesale,'  the  character  of  a 
sale  between  three  gallons  and 
three  half -pints  being  left  doubt- 
ful. In  Nova  Scotia  the  line 
was  apparently  drawn  at  ten  gal- 
lons, but  inasmuch  as  '  shop '  li- 
censes could  not  sell  in  quantities 
less  than  one  gallon,  and  as  the 
distinction  between  '  wholesale ' 
and  'retail'  did  not  there  receive 
express  statutory  recognition,  it  is 
left  an  open  question  whether  the 
constitutional  line  between  whole- 
sale and  retail  was  of  one  gallon  or 
ten.  In  New  Brunswick  the 
minimum  amount  that  a  wholesale 
license  might  sell  was  one  pint. 
Now,  in  view  of  this  diverse  legis- 
lation in  the  several  provinces, 
the  five  gallons  of  Ontario,  the 
three  gallons  of  Quebec,  the  ten 
gallons  of  Nova  Scotia,  and  the 
pint  of  New  Brunswick,  how  can 
this  Court  arbitrarily  define  the 
line  or  fix  the  limit  between  a 
wholesale  and  a  retail  transaction  ? 
How  can  we,  in  the  exercise  of 
judicial  office,  determine  the  de- 
limitating boundary  ?  The  Con- 
stitutional Act,  in  my  view,  im- 
poses upon  us  no  such  duty.  It 
does  not  give  colour  even  to  the 
idea  that  the  right  of  legislation  in 
either  body  is  to  be  determined  by 
such  questions  as  quantity  or  qua- 
lity; and,  in  my  view,  no  such 
distinction  exists.  Neither,  in  my 
view,  is  there  any  distinction  be- 
tween those  places  in  Canada 
where  the  Canada  Temperance 
Act  has  been  put  in  force,  as  the 
phrase  is,  and  those  places  where 
it  has  not.  The  whole  Act  is  an 
Act  applicable  to  all  Canada.  Cer- 
tain cities  or  municipalities  may 
take  advantage  of  its  provisions  to 
secure  the  kind  of  prohibition 
therein  contemplated,  but  it  is  a 
law  providing  for  prohibition  every- 
where. To  admit  the  right  of  a 
legislature  to  enact  a  law  for  the 
same  purpose  applicable  only  to 
localities  that  have  failed  to  place 
themselves  under  Canadian  prohi- 


bition, is  to  make  the  constitutional 
authority  of  a  legislature  dependent 
on  the  whim  or  fancy  for  the  time 
being  of  the  public  sentiment,  a 
principle  in  support  of  which  I 
can  find  neither  authority  or  rea- 
son. For  the  reasons  stated,  I 
think  the  seventh  question  must 
be  answered  in  the  negative,  and, 
in  my  judgment,  an  affirmative  an- 
swer can  be  given  to  none." 

King,  J. :  "  Upon  this  continent 
there  are  two  methods  of  dealing 
with  the  liquor  traffic,  namely,  by 
licence,  and  by  prohibition.  The 
latter  may  be  general,  or  exercised 
through  what  is  called  local  option. 
The  licensing  system  is  one  of  re- 
gulation, with  only  so  much  of 
suppression  as  is  incidental  to  re- 
gulation. Prohibition  has  sup- 
pression as  its  primary  and  distinct 
object.  No  one  is  likely  to  con- 
fuse the  two  things.  The  licensing 
system  is  exclusively  within  pro- 
vincial powers.  All  that  is  fairly 
incident  to  its  effectual  working 
goes  with  it  as  a  branch  of  local 
police  power.  In  Hodge  v.  the 
Queen  their  Lordships,  after  sum- 
marising the  clauses  of  the  Ontario 
License  Act  then  in  question,  say 
of  them — [reads  sentence  com- 
mencing "  These  seem "  down 
to  "  B.  N.  A.  Act,  1867,"  ante, 
p.  141].  The  Dominion  Parlia- 
ment having  in  1883  passed  a 
general  Licensing  Act  applicable  to 
the  entire  country,  this,  with  an 
amending  Act  of  1884,  was  held 
ultra  vires  upon  a  reference  of  the 
subject  to  the  Judicial  Committee  of 
the  Privy  Council.  Then,  with  re- 
gard to'  prohibition,  the  Canada 
Temperance  Act,  B.  S.  C.  c.  106., 
is  a  local  option  prohibitory  Act. 
It  gives  to  each  county  and  city 
throughout  the  country  (or  elec- 
toral division  in  Manitoba)  the 
right  of  determining,  by  a  vote  of 
the  parliamentary  electors  therein, 
whether  or  not  the  prohibitory 
clauses  of  the  Act  shall  be  adopted. 
These  clauses  prohibit  (with  some 
exceptions  not  material  to  be  now 
stated)    the    sale    of    intoxicating 
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liquors  entirely.  When  locally 
adopted  they  continue  in  opera- 
tion for  three  years,  and  thereafter 
until  withdrawn  upon  like  vote.  On 
the  other  hand,  a  vote  adverse  to 
local  adoption  bars  the  subject  for 
a  like  period.  In  The  City  of 
Fredericton  v.  The  Queen  the  Act 
was  held  valid  chiefly  as  relating 
to  trade  and  commerce.  In 
Russell  v.  The  Queen  it  was  sus- 
tained on  other  grounds.  Their 
Lordships,  approaching  the  subject 
from  the  side  of  provincial  powers, 
held  that  the  provisions  of  the  Act 
did  not  fall  within  any  of  the 
classes  of  subjects  assigned  ex- 
clusively to  the  provincial  legisla- 
tures. It  was  therefore,  in  their 
opinion,  at  least  within  the  general 
unenumerated  and  residual  powers 
of  the  general  Parliament  to  make 
laws  for  the  peace,  order,  and 
good  government  of  Canada  in  re- 
lation to  all  matters  not  coming 
within  the  classes  of  subjects  as- 
signed exclusively  to  the  provincial 
legislatures.  It  was  not  doubted, 
say  their  Lordships  in  Hodge  v. 
The  Queen,  referring  to  their  de- 
cision in  Russell  v.  The  Queen, 
'that  the  Dominion  Parliament 
had  such  authority  under  sec.  91, 
unless  the  subject  fell  within  some 
one  or  more  of  the  classes  of  sub- 
jects which  by  sec.  92  were  as- 
signed exclusively  to  the  legisla- 
tures of  the  provinces.'  Referring 
to  the  grounds  of  decision  in  City 
of  Fredericton  v.  The  Queen,  their 
Lordships,  who  had  shortly  before, 
in  Citizens'  Insurance  Co.  v.  Par- 
sons, 7  App.  Cas.  96  [see  Note, 
sub-sec.  2],  referred  to  the  words 
'  trade  and  commerce '  in  a  way 
that  is  sometimes  sought  to  be 
put  in  oppositioni  to  the  views  of 
this  Court  in  The  City  of  Fre- 
dericton v.  The  Queen,  say,  'We 
must  not  be  understood  as  in- 
timating any  dissent  from  the 
opinion  of  the  Chief  Justice 
(Ritchie)  of  the  Supreme  Court 
of  Canada  and  the  other  judges 
who  held  that  the  Act  fell  within 
that  section,'      In  treating  of  the 


exclusive  powers  of  the  provincial 
legislatures,  sub-sec.  8  of  sec.  92, 
respecting  municipal  institutions, 
was  not  in  terms  referred  to  in 
Russell  7t  The  Queen,  and  this 
fact  has  sometimes  been  made  use 
of  in  the  way  of  criticism  of  that 
case.  Indeed,  in  the  argument  of 
the  Dominion  License  Act,  one  of 
their  Lordships  expressed  the  opi- 
nion that  clause  8  of  sec.  92  had 
not  been  argued  in  Russell  v.  The 
Queen,  but  the  counsel  then  argu- 
ing [the  present  Lord  Chancellor, 
Lord  Herschell,  see  ante,  p.  157], 
stated  that  it  appeared  from  a 
shorthand  note  of  the  argument 
that  the  point  had  been  distinctly 
argued.  When  City  of  Fredericton 
v.  The  Queen  (which  is  known  to 
be  substantially  the  same  case)  was 
before  this  Court  the  point  was 
argued.  Lash,  Q.C.,  one  of  the 
counsel  for  the  Act,  thus  alludes 
to  the  argument  as  adduced  by  the 
other  side  :  '  It  is  also  contended 
that  this  law,  having  for  its  object 
the  suppression  of  drunkenness,  is 
a  police  regulation,  and  so  within 
the  powers  of  municipalities,'  &c. 
In  Reg.  v.  Justices  of  Kings,  2 
Pugs.  535,  Ritchie,  C.J.,  had  pre- 
viously dealt  with  the  like  conten- 
tion, and  in  City  of  Fredericton  v. 
The  Queen  adhered  to  that  decision. 
To  that  case  I  beg  to  refer.  But 
what  is  more  pertinent  is  the  fact 
that  after  sub-sec.  8  of  sec.  92  had 
been  fully  considered  and  given 
effect  to  in  Hodge  v.  The  Queen, 
their  Lordships,  as  though  it  might 
be  thought  to  make  a  difference 
with  Russell  v.  The  Queen,  took 
occasion  to  re-affirm  that  decision  : 
'  We  do  not  intend  to  vary  or  de- 
part from  the  reasons  expressed  for 
our  judgment  in  that  case.'  Now 
it  is  important  to  note  that  the 
substantial  thing  effected  by  the 
Canada  Temperance  Act  is  the 
suppression  of  the  liquor  trade  in 
municipalities  severally  by  a  sepa- 
rate vote  of  each.  What  is  effected 
is  local  prohibition  in  all  its  local 
aspects.  It  could  not  have  been 
really    meant   by   their   Lordships 
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that  this  was  outside  of  the  classes 
of  subjects  by  sec.  92  assigned  to 
the  provincial  legislatures  simply 
by  reason  of  the  Act  having 
operated  as  a  local  option  Act 
throughout  Canada,  while  a  pro- 
vincial Act  is  necessarily  limited 
to  the  province;  that  would  in- 
deed have  been  a  short  road  to  a 
conclusion,  but  it  would  have  con- 
fused the  boundaries  of  every  sub- 
ject of  legislation,  besides  render- 
ing unnecessary  the  particular 
provisions  of  the  B.  N".  A.  Act 
[sec.  95]  respecting  concurrent 
legislation  on  certain  specified  sub- 
jects. This  was  recognised  in  the 
decision  upon  the  Dominion  Li- 
cense Act,  where  it  was  held  that 
where  a  subject,  such  as  the  licens- 
ing system,  is  within  a  class  of 
subjects  assigned  exclusively  to 
the  provinces,  the  Dominion  does 
not,  by  legislative  provisions  re- 
specting it  applicable  to  the  entire 
Dominion,  draw  it  at  all  within 
their  proper  sphere  of  legislation. 
But  it  is  argued  that  prohibition  may 
in  one  aspect,  and  for  one  purpose, 
fall  within  sec.  91,  and  for  an- 
other purpose  and  in  another 
aspect  fall  within  sec.  92.  And 
inasmuch  as  it  is  not  possible  for 
general  words  to  enter  into  the 
complexities  of  transactions,  and 
distinguish  entirely  one  subject 
from  another  in  all  its  relations, 
the  cases  clearly  establish  that 
legislative  provisions  may  be  with- 
in one  or  other  of  these  sections, 
according  as,  in  one  aspect  or 
another,  they  may  be  incidental  to 
the  effectual  exercise  of  the  de- 
fined powers  of  Parliament  or 
legislature.  In  the  effectual  ex- 
ercise of  an  enumerated  power  it 
may  be  reasonably  necessary  to 
deal  with  a  matter  which,  apart 
from  its  connection  with  such  sub- 
ject, would  appear  to  fall  within  a 
class  of  subjects  within  the  exclu- 
sive authority  of  the  other  legisla- 
ture, and  in  such  case  there  is  the 
ancillary  power  of  dealing  with 
such  subject  for  such  purpose,  as 
explained  and  illustrated  in  Att.- 


Gen.  of  Ontario  v.  Att.-Gen.  of 
Canada,  [1894]  A.  C.  200.  In 
the  application  of  this  principle 
the  Dominion  Legislature  over- 
rides where  the  same  subject  is 
dealt  with  through  ancillary  powers, 
and  pending  the  existence  of  Do- 
minion legislation,  the  provisional 
legislation,  if  previously  passed,  is 
in  abeyance.  If  subsequently  pass- 
ed it  is  ultra  vires.  In  all  such 
cases  regard  is  to  be  had  to  the 
primary  purpose  and  object  of  the 
legislation,  and  (except  in  the  few 
cases  where  concurrent  legislation 
is  authorized,  of  which  this  is  not 
one)  the  primary  object  is  to  be 
obtained  through  one  of  the  legis- 
lative authorities,  and  not  indiffer- 
ently through  either.  Now,  prohi- 
bitory Acts  are  very  simple  in  their 
aim.  Those  who  favour  them  may 
be  influenced  by  varied  motives, 
although  probably  these  vary  but 
little,  but  the  direct,  well-under- 
stood, and  plain  purpose  is  the 
suppression  of  the  liquor  trade. 
This  is  accustomed  to  be  effected,  not 
incidentally  in  the  effectual  carrying 
out  of  some  larger  project  of  legisla- 
tion, or  as  ancillary  to  something 
else,  but  as  a  principal  political  ob- 
j  ect  itself.  If  this  power  exist  in  the 
provinces,  it  must  be  found  either 
in  the  enumeration  of  sec.  92,  or  in 
what  is  reasonably  and  practically 
necessary  for  the  efficient  exercise 
of  such  enumerated  powers  (sub- 
ject to  the  provisions  of  sec.  91), 
otherwise  it  can  in  no  aspect  be 
within  the  sphere  of  provincial 
legislation.  The  power  in  ques- 
tion is  not  an  enumerated  one.  On 
the  contrary,  what  indirect  re- 
ference there  is  to  the  liquor 
traffic  is  made  in  connection  with 
the  license  system,  and  licensing 
does  not  import  suppression,  ex- 
cept, at  most,  as  incidental  and  sub- 
ordinate to  it.  Then  is  the  power 
to  prohibit  reasonably  or  prac- 
tically necessary  to  the  efficient 
exercise  by  the  province  of  an 
enumerated  power?  It  is  urged 
that  this  is  so  with  regard  to  sub- 
sec.  8  respecting  municipal  insti- 
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tutions.  The  licensing  system  is 
ordinarily  associated  with  that  sub- 
ject, and  licensing  is  also  pointed 
at  in  sub-sec.  9,  but  there  in  no  in- 
herent or  ordinary  association  of 
prohibition  with  municipal  institu- 
tions. Neither  in  England  nor 
the  United  States  is  this  so.  The 
state  of  things  in  the  confederated 
provinces  at  the  time  of  the  Union 
will  he  referred  to  hereafter.  What 
is  reasonably  incidental  to  the  ex- 
ercise of  general  powers  is  often  a 
practical  question  more  or  less  de- 
pendent upon  considerations  of 
expediency.  The  several  judg- 
ments of  the  Privy  Council  have 
placed  the  respective  powers  of  the 
Dominion  and  provinces  upon  the 
subject  on  a  wise  and  practical 
working  basis ;  affirming  on  the 
one  hand  the  exclusive  right  of  the 
provinces  to  deal  with  license  and 
kindred  subjects',  and  affirming  on 
the  other  hand  the  right  of  the 
Dominion  to  prohibit,  either  directly 
or  through  the  method  of  endow- 
ing the  several  provincial  munici- 
palities with  a  faculty  of  accepting 
prohibition  or  retaining  license. 
Wherein  is  it  reasonably  necessary 
for  purposes  of  municipal  institu- 
tions that  the  provinces  should 
have  like  power  of  suppression,  to 
be  exercised  either  directly  upon 
the  entire  province,  or,  through  the 
bestowment  of  a  like  faculty,  upon 
the  municipalities  ?  Why  (in  any 
proper  constitution)  should  a  con- 
siderable trade  be  subject  to  pro- 
hibition emanating  from  different 
legislative  authorities  in  the  one 
country  ?  The  suppression  of  a 
lawful  trade  impairs  the  value  of 
the  power  to  raise  revenue  by  in- 
direct taxation.  JPrimd  facie,  the 
power  which  levies  indirect  taxa- 
tion has  the  power  to  protect  trade 
from  suppression,  and  the  sole 
power  of  suppression.  And  in  a 
system  of  government  where  the 
provinces  receive  annual  subsidies 
out  of  the  Dominion  Treasury,  it 
seems  repugnant  that  the  provinces 
should,  through  mere  implications, 
respecting    municipal    institutions 
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possess  the  power  to  destroy  a  Att.-Geit.  of 
large  revenue-bearing  trade.  It  is  ^to^Ge/of 
for  the  Dominion  to  determine  for  THb  Dominion 
itself  whether  or  not  such  a  trade  &c. 
shall  be  suppressed,  and  if  so,  how,  Prohibitory 
and  to  what  extent.  The  Dominion  Liquor  Laws, 
has  so  expressed  itself.  It  has  j^ma>  j. 
entered  every  municipality,  and 
offered  to  it  the  suppression  within 
it  of  the  liquor  trade  under  sanctions 
of  Dominion  law.  It  is  further  con- 
tended, however,  that  prohibition 
is  local  and  municipal,  because  that 
at  the  time  of  the  Union  two  out 
of  the  three  original  members  of 
the  Union  (having  then  of  course 
full  power  of  legislation)  had 
conferred  upon  the  municipalities 
a  local  option  of  prohibition  (with- 
in wider  or  narrower  limits),  and 
had  incorporated  this  provision  in 
the  municipal  Acts.  Even  had 
this  been  general  with  all  the  pro- 
vinces, I  do  not  think  that  the 
conclusion  drawn  from  it  is  war- 
ranted, in  the  view  of  the  whole 
of  the  B.  N.  A.  Act ;  nor,  perhaps, 
would  it  support  the  claim  to  deal 
with  the  matter  otherwise  than 
through  the  like  method  of  muni- 
cipal local  option.  But  assuming 
that  a  common  understanding  of 
words  in  an  unusual  sense  might 
be  inferred  from  such  a  state  of 
things  if  it  had  been  general,  the 
fact  that  in  one  of  the  confedera- 
ting provinces  (New  Brunswick) 
there  was  no  such  provision  de- 
prives the  argument  of  the  weight 
that  only  an  entire  consensus  could 
give  to  it.  In  New  Brunswick  there 
were  at  the  Union  two  groups  of 
municipal  institutions,  the  repre- 
sentative kind  (as  in  Upper  and 
Lower  Canada)  throughout  part 
of  the  province,  and  the  system 
of  local  government  of  counties 
through  the  justices  in  session 
(as  in  Nova  Scotia)  throughout 
the  remaining  part.  But  in  neither 
kind  was  there  vested  the  power 
of  suppressing  the  liquor  trade. 
The  Act  in  force  in  New  Bruns- 
wick was  17  Vict.  c.  15.,  as  from 
time  to  time  revived  and  continued 
(20  Vict.    c.    1.;  33  Vict.    c.  2.). 
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Att.-Gen.  of 
Ontario  v. 
Att.-G-en.  op 
the  Dominion, 
&o. 

Prohibitory 
Liquor  Laws. 

King,  J. 


This  is  important,  for  temperance 
legislation  had  gone  further  in  New 
Brunswick  than  in  any  other  pro- 
vince. In  1855  an  Act  was  passed, 
18  Vict.  c.  36.,  prohibiting  through- 
out the  province  the  Importation, 
Manufacture,  and  Traffic  in  Intoxi- 
cating Liquors.  This  was  repealed 
in  1856,  20  Vict.  c.  1.,  amid  great 
political  excitement,  and  the  absence 
of  local  option  at  the  time  of  the 
Union  was  not  a  casual  omission. 
Nothwithstanding  the  great  weight 
of  judicial  authority  the  other 
way,  I  cannot  in  view  of  this 
give  to  the  words  '  municipal  in- 
stitutions '  as  used  in  the  B.  N.  A. 
Act  a  meaning  not  inherent  in 
them,  simply  because  of  this  ex- 
tension of  power  to  the  municipali- 
ties in  several,  but  not  all  of  the 
confederating  provinces.  It  seems 
to  me  that  the  contention  in  ques- 
tion comes  to  this,  that  the  words 
'  municipal  institutions '  are  to  be 
read  not  only  as  meaning  every- 
thing inherent  in  or  ordinarily 
associated  with  them,  but  also  all 
other  powers  exercised  by  the 
municipalities  of  any  of  the  con- 
federating provinces.  I  must  add 
that  even  if  the  practice  had  been 
general,  such  an  excrescence  on  the 
municipal  system  would  be  removed 
by  the  other  provisions  of  the 
B.  N.  A.  Act.  Assuming,  how- 
ever, that  there  is  such  a  right  in 
the  provinces,  and  that  in  some 
aspects  prohibitory  legislation  is 
within  their  power,  I  agree  with 
Mr.  Nesbitt  (who  was  permitted 
to  address  us  on  behalf  of  the 
Brewers'  Association),  that  no  such 
legislation  could  have  validity  while 
the  Canada  Temperance  Act  is  in 
force.  The  provisions  of  that  Act 
giving  the  option  are  in  force 
throughout  the  entire  country. 
The  option  is  exerciseable  every- 
where and  at  any  time,  and  these 
options  (with  such  other  law  as  is  in 
force)  represent  what  Parliament 
deemed  adequate  upon  the  subject. 
"Why  then  should  there  be  com- 
peting local  options  established 
under  provincial   legislation,  or  a 


competing    system    of    provincial 
prohibition  ?     The  Dominion  Par- 
liament, in  passing  the  Act,  declared 
an  intention   to   enact  a  uniform 
law  upon  the  subject.     It  assumes 
the  right  to  prohibit,  and  fixes  the 
conditions.     The   freedom   of  the 
trade  (subject  to  license  and  any 
other  unrepealed  law),  if  the  con- 
ditions are  not   met,  is  correlative 
with  its  suppression  if  they  are. 
Mr.   Nesbitt  has  well  stated  the 
confusion  in  the  working  out  of  the 
Canada  Temperance  Act  that  would 
follow  upon  absolute   prohibition 
by    the    province,    or   prohibition 
through  different  local  options ;  the 
result  would  be  very  far  from  uni- 
formity. As  to  a  distinction  between 
prohibition  of  the  retail  trade  and 
that  of  the  wholesale  trade,  it  is 
a  difference  of  degree  and  not  of 
kind.     The  wholesale  trade  could 
not  long  survive  the  extinction  of 
the   retail  business  throughout  a 
province.     The  matter  has  to  be 
looked    at   broadly,    without    too 
much  refinement  or  distinction.  As 
to  the  power  to  prohibit  importa- 
tion, that  manifestly  and  directly 
affects  '  trade  and  commerce,'  and 
the  power  of   raising  revenue  by 
customs    duties.     As  to  the  sup- 
pression   of   the   manufacture   of 
liquor,    this   contention   interferes 
with  excise,  and  subjects  the  argu- 
ment respecting  the  implied  powers 
of  municipal  institutions  to  a  great 
strain.      The    question    regarding 
the  Ontario  Act  of  1890  remains. 
It  has  already   been    incidentally 
considered.    No  doubt  much  lati- 
tude ought  to  be  given  to  the  ex- 
ercise of  the  licensing  power,  in  the 
way   of  restriction  or  regulation. 
Preventing   of    selling  in  certain 
ways,  at  certain  times  or  places,  to 
certain  persons,  &c,  is  greatly  re- 
moved   from    prohibition   proper. 
But  as  I  read  it,  the  Act  appears  to 
go  beyond  license  and  regulation 
or  restriction.     It  seems  substan- 
tially to  give  the  power  to  prohibit 
altogether.     It  is  true  that  the  Act 
is  expressed  to  be  merely  the  re- 
vival of  provisions  in  force  at  the 
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Union,  and  since  assumed  to  be 
repealed  by  the  provincial  legisla- 
ture. But  if  the  power  to  pass  the 
Act  as  a  new  provision  of  law 
does  not  exist,  no  more  does  the 
power  to  revive  the  old  law,  which, 
on  the  other  hand,  needs  no  re- 
vival so  far  as  Ontario  legislation 
is  concerned,  inasmuch  as  it  was 
never  effectually  repealed  by  such 
legislation.  I  therefore  answer 
each  of  the  questions  submitted 
in  the  negative,  with  deep  acknow- 
ledgments to  the  learned  counsel 
who  have  been  heard  on  behalf  of  the 
several  interests  before  the  Court. 

Htjson  v.  The  Township  of 
South  Norwich.  This  was  an 
appeal  from  Court  of  Appeal,  On- 
tario, May  20, 1892, 19  O.A.R.  343 
[see  p.  164  for  judges].  This  case 
also  raised  the  question  of  the  con- 
stitutionality of  sec.  18  of  53  Vict. 
(Ont.)  c.  56.,  as  explained  by  sec.  1 
of  54  Vict.  (Ont.)  c.  46.,  15  Jan. 
1895,  24  S.  C.  R.  145.  Sir  Henry 
Strong,  C.J.,  gave  the  same  judg- 
ment as  given  above  [see  p.  164]. 

Taschereau,  J.  :  "  In  view  of  the 
declaratory  Act  of  1891,  54  Vict. 
(Ont.)  e.  46.,  the  appellant's  con- 
tentions that  the  bye-law  in  question 
prohibits  entirely  the  sale  of  in- 
toxicating liquors  in  South  Nor- 
wich, and  that  sec.  18  of  53  Vict. 
c.  56.  empowers  the  municipal  coun- 
cils to  enact  a  total  prohibition  of 
the  liquor  traffic  within  their  terri- 
torial limits,  have  to  be  considered 
as  abandoned.  The  only  question, 
therefore,  now  to  be  determined 
here  is  as  to  the  power  of  munici- 
palities, in  Ontario,  to  prohibit  the 
retail  traffic  of  liquors  within  their 
respective  limits,  as  it  was  vested  in 
them  before  confederation.  In  my 
opinion  the  answer  to  the  question 
thus  limited  is  correctly  given  by 
the  Court  of  Appeal  in  this  case  and 
in  Re  Local  Option  Act,  18  O.  A.  R. 
572  [see  next  case  but  one].  The 
powers  which  the  provincial  legisla- 
tures and  the  municipal  authorities 
have  exercised  in  the  matter  since 
the  coming  into  force  of  the  B.  N, 


A.  Act,  now  over  26  years,  with  Hdson  v.  The 
the'acquiescence  of  the  federal  au-  Township  of 
,-.-•,  i  South 

thonty,   a  power  expressly   sane-  No3JWICH. 

tioned   in    numerous   instances   in  _  T 

Ontario  and  Quebec  by  judicial  for  validity, 
authority,  might  be  curtailed  or 
affected,  more  or  less,  by  a  federal 
prohibitive  law  if  Parliament  has 
the  power  to  pass  one ;  but  that 
is  not  the  question  here,  and  it 
will  be  time  enough  to  consider  it 
when  Parliament  shall  have  legis- 
lated in  that  sense,  if  it  ever  does. 
Suffice  it  for  me  to  say,  for  the 
purposes  of  this  case,  that  in  my 
opinion,  under  sub-sec.  8  of  sec.  92 
of  the  B.N.  A.  Act,  the  legislation  in 
question  and  the  bye-law  assailed 
by  the  appellant  are  intra  vires. 
As  said  in  The  Queen  v.  Taylor, 
16  March  1875,  36  U.  C.  Q.  B. 
183,  p.  212,  by  Wilson,  J.,  whose 
language  I  cannot  do  better  than 
borrow  :  '  The  act  of  the  Ontario 
Legislature  in  imposing  a  tax 
for  a  license  on  shopkeepers 
and  tavern-keepers,  and  others 
of  the  like  class,  for  selling 
by  retail,  or  for  continuing  the 
power  to  municipalities  to  prohibit 
the  retail  of  spirituous  liquors,  is 
not  in  excess  of  the  provincial 
power,  although  I  conceive  it  to 
be  partly  a  regulation  of  trade  and 
commerce,  because  before  and  at 
the  time  of  the  confederation  of 
the  provinces  the  different  munici- 
palities in  this  province  possessed 
that  power  and  privilege,  and  it 
was  not  taken  away  or  qualified  in 
any  way  by  the  Confederation  Act. 
That  Act,  too,  was  in  fact  passed, 
and  must  be  presumed  to  have 
been  passed,  by  the  Imperial  Go- 
vernment with  a  full  knowledge  at 
the  time  of  the  state  of  our  law, 
which  was  affected  by  the  Imperial 
Act,  then  under  consideration,  and, 
among  other  matters,  that  part  of 
our  law  which  related  and  relates 
to  municipal  institutions,  as  they 
existed  at  that  time,  because  over 
'  Municipal  institutions  in  the 
province '  exclusive  power  was 
then  conferred  by  it  upon  the  pro- 
vincial legislature.  .  .    And  I  am  of 
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Huson  v.  The      opinion  the  right  to  regulate  the 

s°nriP  0F     sale  of  sach  li(iuors  by  retail>  and 

Norwich  a^so  ^ae  entire  prohibition  of  their 

TwHuiur,  J.  salein  any  municipality,  relates  to 
a  matter  or  a  merely  local  or 
private  nature  in  the  province.  .  . 
It  partakes  largely  of  a  police  re- 
gulation.' These  remarks  of  Wil- 
son, J.,  are  in  no  way  affected  by 
the  decision  of  this  Court  in  Severn 
v.  The  Queen,  2  S.  C.  R.  70,  where 
that  case  of  The  Queen  v.  Taylor 
was  under  review.  A  valuable 
opinion  by  Richards,  C.J.,  in  the 
sense  of  Mr.  Justice  Wilson's 
aforesaid  remarks,  is  to  be  found  in 
Re  Slavin  v.  Corporation  of 
Orillia,  36  U.  C.  Q.  B.  159  ;  and 
later  in  this  Court,  in  Suite  v. 
Corporation  of  Three  Rivers,  11 
S.  C.  R.  25,  p.  43,  Gwynne,  J., 
said :  '  I  cannot  doubt  that  by  item 
No.  8  of  sec.  92,  which  vests 
in  the  provincial  legislatures  the 
exclusive  power  of  making  laws  in 
relation  to  municipal  institutions, 
the  authors  of  the  scheme  of  con- 
federation had  in  view  muni- 
cipal institutions  as  they  had  al- 
ready been  organized  in  some  of 
these  provinces,  and  that  the  term 
as  used  in  the  B.  N.  A.  Act,  unless 
there  be  some  provision  to  the 
contrary  in  sec.  91  of  the  Act, 
comprehends  the  powers  with  which 
municipal  institutions,  as  consti- 
tuted by  Acts  then  in  force  in 
the  respective  provinces,  were  al- 
ready invested  for  regulating  the 
traffic  in  intoxicating  liquors  in 
shops,  saloons,  hotels,  and  taverns, 
and  the  issue  of  licenses  there- 
for, as  being  powers  deemed 
necessary  and  proper  for  the  bene- 
ficial working  of  a  perfect  system 
of  self-government.  Unless,  then, 
there  be  some  provisions  in  the 
B.  N.  A.  Act  to  the  contrary, 
the  legislature  of  the  province  of 
Quebec  had  full  power  in  any  Act 
passed  by  it  creating  a  munici- 
pality, or  in  any  Act  amending  or 
consolidating  the  Acts  already  in 
force  incorporating  the  City  of 
Three  Rivers,  to  insert  the  pro- 
visions in  question  here  which  are 


contained  in  the  74th,  75th,  and 
101st  sections  of  38  Vict.  c.  76.' 
Now  the  75th  section  of  the  Act  so 
referred  to  by  the  learned  judge  as 
being  intra  vires  of  the  provincial 
legislation,  enacts  that:  'The  said 
council  shall  have  power  to  make 
bye-laws  for  restraining  and  pro- 
hibiting the  sale  of  any  spirituous 
wines,  alcoholic  or  intoxicating 
liquor.'  Henry,  J.,  in  the  same 
case  said :  'It  has  been  argued  that 
because  a  prohibitory  Act  of  the 
legislature  of  any  of  the  provinces 
would  be  an  interference  with  trade 
and  commerce  .  .  such  an  Act 
would  be  ultra  vires.  .  .  I 
cannot  adopt  that  proposition.' 
The  City  of  Fredericton  v.  The 
Queen,  3  S.  C.  R.  505,  does 
not  determine,  as  seems  to  be 
assumed  by  the  appellant,  that  the 
Dominion  Parliament  has  alone 
the  power  to  prohibit  the  sale  of 
liquor.  The  only  point  determined 
in  that  case  is  that  the  Temperance 
Act  of  1878  is  constitutional.  Any- 
thing that  was  said  outside  of  that 
question  in  that  case,  as  well  as  in 
many  others  relied  upon  by  the 
appellant,  was  obiter  dictum  and  of 
no  binding  authority  ;  and  the  re- 
porter's summaries  in  some  of  those 
cases  are  misleading. 

"  The  case  here  is  unfettered  by 
any  authority.  In  answer  to  the  con- 
tention that  by  its  decision  in  Russell 
v.  The  Queen,  7  App.  Cas.  829  [see 
above,  p.  129],  where  Fredericton 
v.  The  Queen  was  under  review, 
the  Privy  Council  had  determined 
that  the  whole  subject  of  the  liquor 
traffic  was  given  to  Parliament, 
Sir  Barnes  Peacock  in  Hodge  v. 
The  Queen,  9  App.  Cas.  p.  129  [see 
above,  at  p.  140],  said  :  '  It  appears 
to  their  Lordships,  however,  that  the 
decision  of  this  tribunal  in  that  case 
has  not  the  effect  supposed,  and 
that,  when  properly  considered,  it 
should  be  taken  rather  as  an  autho- 
rity in  support  of  the  judgment  of 
the  Court  of  Appeal.'  And  is  it 
not  evident  that  when  holding,  as 
they  did,  the  Liquor  License  Act, 
1883,  to  have  been  ultra  vires  of 
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the  Dominion  Parliament,  their 
Lordships  cannot  have  been  of 
opinion  that  the  whole  control  over 
the  liquor  traffic  was  vested  in  the 
Dominion  Parliament?  The  in- 
ference from  their  decision  on  that 
License  Act,  I  take  it,  is  all  the 
other  way.  And  in  this  Court 
Gwynne,  J.,  in  Suite  v.  The  Cor- 
poration of  Three  Rivers,  said, 
11  S.  C.  R.  p.  44 :  '  It  seems  to  he 
supposed  that  the  judgment  of  this 
Court  in  the  City  of  Fredericton 
v.  The  Queen  is  an  authority  to  the 
effect  that  since  the  passing  of  the 
B.  N.  A.  Act  it  is  not  competent 
for  a  provincial  legislature  to  re- 
strain or  prohibit,  in  any  manner, 
the  sale  of  any  spirituous  liquors. 
.  .  .  But  the  City  of  Fre- 
dericton  v.  The  Queen  raised 
no  such  question,  nor  is  any 
such  point  professed  to  be  decided 
by  our  judgment  in  that  case. 
.  .  .  "What  was  decided  in  the 
City  of  Eredericton  v.  The  Queen 
was,  that  the  provincial  legislatures 
had  not  jurisdiction  to  pass  such 
an  Act  as  'The  Canada  Tempe- 
rance Act  of  1878,'  and  that  the 
Dominion  Parliament  alone  was 
competent  to  pass  it;  and  of  this 
opinion,  also,  was  the  Judicial 
Committee  of  the  Privy  Council  in 
Russell  v.  The  Queen.' 

"  And  Ramsay,  J.,  in  Montreal, 
must  have  shared  in  this  opinion 
when  he  said  in  that  same  case  in 
the  Court  of  Appeal,  5  Legal  News, 
330;  2  Cartwright,  280,  in  refe- 
rence to  the  Privy  Council's  de- 
cision in  the  case  of  Russell  v.  The 
Queen  :  '  It  has  not,  either  ex- 
pressly or  by  implication,  main- 
tained that  the  Dominion  Parlia- 
ment can  alone  pass  a  prohibitory 
law.'  The  appellant's  contentions 
have,  it  seems  to  me,  been  rendered 
the  more  untenable  by  the  decision 
of  the  Privy  Council  of  February 
last  in  the  Ontario  insolvency  case, 
Att.-Gen.  of  Ontario  v.  Att.-Gen. 
of  Canada,  [1894]  A.  C.  189  [see 
post,  sub-sec.  13,  sec.  92].  It  results 
from  that  case,  if  I  do  not  misun- 
derstand it,  that  there  are,  under 
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by  the  possible  range  or  unexer- 
cised power  by  the  Dominion  Par- 
liament, so  that  a  power  conferred 
upon  the  latter,  but  not  acted  upon, 
may,  in  certain  cases,  be  exercised 
by  the  provincial  legislatures,  if  it 
fall  within  any  of  the  classes  of 
subjects  enumerated  in  sec.  92. 

"  In  my  opinion  these  proposi- 
tions, which  are  now  the  law  of  the 
country,  have  here  their  full  appli- 
cation. And  where  would  the  pro- 
vinces be  on  this  question  of  the 
liquor  traffic  if  it  were  not  so  ? 
At  the  mercy  of  the  federal  power, 
that  is  to  say,  at  the  mercy  of  each 
other.  Ontario,  for  instance,  might 
desire  to  prohibit  the  liquor  traffic 
through  the  municipal  authorities, 
as  they  had  the  power  to  do  before 
confederation,  but  Ontario  would 
be  unable  to  do  so  if  the  other 
provinces,  either  by  directly  re- 
fusing it  in  Parliament  or  simply 
by  not  dealing  at  all  with  the 
question,  refused  to  permit  it. 

"  That  is  surely  not  Canada's 
Constitution.  The  inaction  of  the 
Dominion  lawgiver  cannot  have 
such  consequence.  It  cannot  be 
that,  simply  because  the  Dominion 
authority  will  not  prohibit  all  over 
the  Dominion,  the  trade  must  be 
permitted  everywhere  in  the  pro- 
vinces. It  does  not  follow  that  be- 
cause the  provinces  have  the  right 
to  license  they  must  license.  Ques- 
tions of  power,  as  said  by  Marshall, 
C.J.,  in  Brown  v.  State  of  Mary- 
land, 25  S.  C.  U.  S.  (12  Wheat.), 
p.  439,  cannot  'depend  on  the  de- 
gree to  which  it  may  be  exercised. 
If  it  may  be  exercised  at  all,  it  must 
be  exercised  at  the  will  of  those  in 
whose  hands  it  is  placed.' 

"  In  cases  of  implied  limitations 
or  prohibitions  of  power,  it  is  not 
sufficient  to  show  a  possible  or 
potential  inconvenience.  There 
must  be  a  plain  incompatibility,  a 
direct  repugnancy,  or  an  extreme 
practical     inconvenience,     leading 
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irresistibly  to  the  same  conclusion. 
Story's  Const.  IT.  S.  s.  447. 

"And  I  cannot  see  any  such  in- 
compatibility or  repugnancy  in 
allowing  one  authority  to  prohibit 
when  the  other  does  not,  though  it 
might  have  the  power  to  do  so. 
It  has  earnestly  been  urged  on  the 
part  of  the  appellant  that  as  a 
consequence  of  the  Dominion  Tem- 
perance Act,  1878,  the  provinces 
are  now  deprived  of  any  power 
that  they  might  previously  have 
had  of  prohibiting  or  empowering 
the  municipalities  to  prohibit  the 
liquor  trade.  But  I  fail  to  see 
such  a  consequence  attached  to 
that  Act.  There  is,  it  seems  to 
me,  no  incompatibility  between  the 
two,  between  that  Act  and  the 
power  of  the  municipalities  to  pro- 
hibit. How  can  that  Act  of  1878 
be  deemed  to  be  more  incompatible 
with  this  power  of  the  municipali- 
ties than  was  the  Temperance  Act 
of  1864  with  the  same  powers  of 
the  same  municipalities  ?  In  the 
main,  this  Act  of  1878  is  but  a 
reproduction  of  the  Act  of  1864; 
or,  at  least,  both  are  based  on  the 
same  principle.  Now,  in  1864, 
when  the  Temperance  Act  was 
enacted  by  the  same  legislature 
that  had  unlimited  control  as  well 
over  the  municipalities  as  over  the 
liquor  traffic,  the  provisions  of  that 
Temperance  Act  were  not  deemed 
to  be  incompatible  with  the  powers 
already  possessed  by  the  munici- 
palities on  the  subject,  which  re- 
mained intact ;  and  that  they  were 
not  incompatible,  I  apprehend,  will 
not  be  gainsaid.  A  statute  like 
the  Dominion  License  Act  of  1883, 
to  license  the  trade  or  authorize 
the  municipalities  to  license  it, 
might  be,  and,  in  fact,  would  be, 
in  the  absence  of  the  necessary 
provisions  to  avoid  it,  repugnant  to 
or  inconsistent  with  a  prohibitory 
Act.  But  I  fail  to  see  that  two 
prohibitory  Acts,  assuming  the 
Temperance  Act  of  1878  to  be  a 
prohibitory  Act,  must  necessarily 
be  repugnant  to  one  another,  even 
where  enacted  by  different  autho- 


rity, or  even  where  the  power  to 
prohibit  is  conferred  on  two  diffe- 
rent bodies,  especially  where  the 
jurisdiction  of  the  two  is  not  terri- 
torially the  same,  as  is  the  case 
with  this  double  legislation  on 
this  matter.  For,  by  the  Federal 
Act  of  1878,  it  is  only  to  county 
and  city  municipalities  and  federal 
electors  that  is  granted  the  power 
to  prohibit,  whilst  by  the  Ontario 
Act  it  is  in  local  municipalities  and 
provincial  electors,  that  the  power 
is  vested.  In  Quebec  it  is  the 
municipal  electors,  when  a  submis- 
sion to  the  people  is  ordered. 

"  The  Privy  Council  in  Hodge  v. 
The  Queen  considered  that  the 
Ontario  License  Act  does  not  con- 
flict with  the  Federal  Temperance 
Act  of  1878.  A  fortiori,  would  I 
say,  two  prohibitory  Acts  need  not 
necessarily  conflict  with  one  another. 
I  do  not  lose  sight  of  the  fact  that, 
as  a  local  municipality  forms  part 
of  a  county  municipality,  where  the 
Federal  Act  of  1878  is  put  into 
operation  in  a  county  it  necessarily 
follows  that  it  is  in  operation  in 
every  one  of  the  local  municipali- 
ties included  in  it.  The  only  con- 
sequence of  this,  however,  is  that 
the  working  of  the  provincial  Act, 
or  of  a  bye-law  under  it,  or  the 
machinery  by  which  it  is  put  in 
operation,  may  be  superseded  or 
suspended  in  the  municipalities 
where  the  Act  of  1878  is  in  force, 
but  I  do  not  see  in  that  any  incon- 
sistency with  the  power  of  the  pro- 
vince to  pass  it  as  long  as  the  Act 
of  1878  is  not  acted  upon,  and  re- 
vive it  when  the  other  one  ceases  to 
operate  where  it  has  been  put  in 
operation.  The  Federal  Act  can- 
not at  all  be  considered  as  legisla- 
tion over  the  powers  of  the  munici- 
palities. It  does  not  purport  to  be 
anything  of  the  kind.  It  has  no 
connection  whatever,  and  could 
have  none  with  the  municipal 
system  of  the  different  provinces. 
It  is  controlled  altogether  by  a 
majority  of  federal  electors,  but 
that,  it  is  obvious,  may  not  be  at  all 
the  majority  of  municipal  electors 
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in  a  municipality,  when  that  is  re- 
quired as  in  the  province  of  Quebec, 
and,  in  fact,  cannot  be  under  the 
statutes  at  present  in  force  in  some 
of  the  provinces,  whereby  women, 
for  instance,  are  entitled  to  vote  at 
municipal,  but  not  at  federal  elec- 
tions.    Likewise  for  the  provincial 
electors,  where,  as  in  Ontario,  these 
bye-laws  under  the  provincial  Act 
depend  on  their  votes.  The  majority 
of  them  may  not  be  at  all  a  majority 
of  federal  electors,  or   vice  versa. 
And   the    respondents,    I    assume, 
would   not  have  any  objection  to 
submit  to  the  Temperance  Act  of 
1878,  if  it  was  put  into  force  in  the 
county  of  which   they   form  part. 
All  that  they  claim  is  home  rule,  the 
right  to  put  a  stop  to  drinking  and  to 
taverns  within  their  own  territorial 
limits.     Even  if  the  rest  of  the  pro- 
vince, or  all  the  other  municipalities 
of  their  own  county,  choose  to  do 
otherwise    for    their  own    people, 
they  should  be  as  free  to  do  so  now 
as  they  were  before  confederation, 
though   the   provinces    of    British 
Columbia,  Prince  Edward  Island, 
Quebec,  or  all  of  them,  and  all  the 
other  municipalities  of  Ontario,  may 
favour  within  their  territorial  limits 
a  different  policy.     Whenever  the 
Federal   Parliament   prohibits   en- 
tirely the  liquor  traffic  in  the  Do- 
minion, assuming   always   for  the 
purposes  of  this  case  that  they  have 
the  power  to  do  so,  the  respondents 
will  not  complain ;  the  very  object 
they  are  now  contending  for  will  be 
attained.     What  they  ask  is  to  be 
at  liberty  to  do  so  for  themselves 
till  Parliament  does  so  for  the  whole 
Dominion.     And  again,  by  an  ex- 
press provision  of  the  Temperance 
Act  of  1878,  if  the  Act  is  rejected 
by  the  federal  electors  it  cannot  be 
submitted    to    them    again   for   a 
period  of  three   years.      Now,   if 
within   these   three   years   a    local 
municipality,  and  a  majority  within 
it   of   the  provincial  or  municipal 
electors  where  that  is  required,  de- 
sire to  prohibit  the  liquor  traffic 
within  its  limits,  is  there  anything, 
in  allowing  them  to  do  so,  incon- 
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result;  it  provides  tor  the  promo- 
tion of  temperance,  where  the  Act 
of  1878  fails ;  it  promotes  temper- 
ance wherever  the  Act  of  1878  can- 
not penetrate ;  it  replaces  it  in  any 
county  where  a  majority  of  the 
federal  electors  will  not  allow  it 
to  come  in,  or  where  no  attempt  is 
made  to  put  it  in  operation.  And 
is  there,  in  that  case,  any  incon- 
sistency or  danger  of  a  clashing  of 
powers  in  conceding  to  a  local 
municipality  the  power  to  prohibit 
within  its  own  limits,  though  the 
rest  of  the  county  is  in  favour  of 
licensing  ?  And  can  it  not  be  said 
of  the  enactment  now  under  con- 
sideration what  their  Lordships 
said  of  the  statute  in  Hodge  v.  The 
Queen,  that  it  is  '  confined  to  mu- 
nicipalities in  the  province  of  On- 
tario, and  is  entirely  local  in  its 
character  and  operation '  ? 

"  The  Federal  Parliament  has,  for 
instance,  the  right,  I  presume,  of 
prohibiting  the  sale  of  dynamite  or 
opium,  or  any  other  poison,  all 
through  the  Dominion.  The  appel- 
lant would  contend  that,  if  Parlia- 
ment has  not  enacted  such  a  law, 
the  provincial  legislature  cannot 
authorize  the  municipalities  to  pro- 
hibit the  sale  of  such  articles  within 
their  limits.  Such  a  contention 
cannot  prevail.  There  are  a  large 
number  of  subjects  which  are 
generally  accepted  as  falling  under 
the  denomination  of  police  regula- 
tions, over  which  the  provincial 
legislatures  have  control  within 
their  territorial  limits,  which  yet 
may  be  legislated  upon  by  the 
Federal  Parliament  for  the  Do- 
minion at  large.  Take,  for  instance, 
the  closing  of  stores  and  cessation 
of  trade  on  Sundays  :  Parliament, 
I  take  it  for  granted,  has  the  power 
to  legislate  on  the  subject  for  the 
Dominion,  but  until  it  does  so,  the 
provinces  have,  each  for  itself,  the 
same  power.  This  shows,  it  seems 
to  me,  that  the  word  '  exclusively ' 
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in  see.  92  of  the  B.  N.  A.  Act  is 
not  susceptible  of  the  wide  con- 
struction that  the  appellant  would 
put  upon  it.  Then  here  all 
that  the  respondent  contends  for  is 
the  municipal  power  to  prohibit 
the  liquor  trade,  or  the  power  to 
prohibit  as  a  part  of  the  municipal 
institutions  of  the  province,  and 
that  the  power  of  the  provincial 
legislatures  over  those  institutions, 
and  the  municipal  system  in 
general,  is  exclusive.  The  Federal 
Parliament  cannot  in  any  way 
touch  them.  On  the  appellant's 
contention  that  such  a  prohibition 
by  the  municipalities  is  a  regu- 
lation of  trade  and  commerce,  and 
therefore  ultra  vires  of  the  pro- 
vincial legislature,  I  need  not  dwell. 
It  is  settled  that  these  words, 
'regulation  of  trade  and  commerce,' 
in  the  British  North  America  Act, 
do  not  bear  the  wide  construction 
that  the  appellant  would  here  con- 
tend for." 

Citizens'  Insurance  Co.  v.  Par- 
sons, 7  App.  Cas.  96. 

Hodge  v.  The  Queen,  9  App. 
Cas.  96. 

Bank  of  Toronto  v.  Lambe,  12 
App.  Cas.  575. 

Bennett  v.  The  Pharmaceutical 
Assoc,  of  Quebec,  I.  Dor.  Q.  B.  336. 

Pillow  v.  The  City  of  Montreal, 
27  L.  C.  J.  216;  30  L.  C.  Jur.  I. 

"  It  was  likewise  held  by  the 
United  States  Supreme  Court,  in 
Coo  ley  v.  The  Board  of  War- 
dens, 53  S.  C.  U.  S.  (12  Howard) 
319,  that  a  State  law,  estab- 
lishing certain  pilotage  regula- 
tions conceded  to  be  regulations 
of  commerce,  was  valid  until  super- 
seded by  the  federal  legislative 
power.  And,  as  said  by  Field,  J., 
in  Sherlock  v.  Ailing,  93  S.  C.  U. 
S.  99, '  Legislation  in  a  great  variety 
of  ways  may  affect  commerce  and 
persons  engaged  in  it,  without  con- 
stituting a  regulation  of  it  within 
the  meaning  of  the  Constitution.' 
Cases  to  that  same  import  are  Ex 
parte  McNeil,  80  S.  C.  U.  S.  (13 
Wall),  240;  Willson  v.  Blackbird 
Creek  Marsh  Co.,  27  S.  C.  U.  S. 


(2  Peters),  250;  and  Gilman  v. 
City  of  Philadelphia,  70  S.  C.  U  S 
(3  Wall),  728. 

"  If  the  provinces  were  deprived 
of  the  right  to  all  legislation  where- 
by it  might  be  said  that  trade  and 
commerce  are  in  some  way  regu- 
lated, or  more  or  less  affected,  very 
shadowy  indeed  would  be  many  of 
the  powers  conferred  upon  them  in 
express  terms  by  sec.  92  of  the 
B.  N.  A.  Act. 

"To  apply  to  this  case  what 
Swayne,  J.,  delivering  the  judgment 
of  the  United  States  S.  C.  in  Rail 
Eoad  Co.  v.  Fuller,  84  S.  C.  U.  S. 
(17  Wall)  560,  said  of  the  United 
States  Constitution  on  the  same 
subject,  assuming  that  this  statute 
in  question  constitutes  in  a  sense 
a  regulation  of  trade  and  commerce, 
it  is  a  regulation  of  such  a  character 
as  to  be  valid  until  superseded  by 
the  paramount  action  of  the  federal 
authority.  And  it  may  very  well 
be,  notwithstanding  what  was  said 
in  this  Court  in  City  of  Fredericton 
v.  The  Queen,  3  S.  C.  B.  505,  that  if 
Parliament  had  the  power  to  prohibit 
the  liquor  trade  for  the  whole  Domi- 
nion, it  is  not  at  all  under  the  words 
'regulation  of  trade  and  commerce' 
of  sec.  91  of  the  B.  N.  A.  Act  that 
it  gets  it.  However,  that  is  not 
the  question  here.  I  may,  neverthe- 
less, notice  what  Harlan,  J.,  of  the 
U.  S.  S.  C,  said  before  the  Behring 
Sea  Tribunal,  on  the  question 
whether  a  power  to  regulate  in- 
cludes a  power  to  prohibit : — 

"  '  The  British  counsel  contended 
that  it  is  beyond  the  power  of  the 
arbitrators  to  prescribe  regulations 
of  that  character  (to  prohibit). 
They  argued  that  the  tribunal  could 
not  do  indirectly  what  they  could 
not  do  directly;  that  prohibition, 
in  terms  or  by  necessary  operation 
of  regulations,  is  not  regulation; 
that  the  power  to  regulate  is  not  a 
power  to  prohibit.  .  .  When  en- 
forcing the  view  last  stated,  counsel 
asked  us  whether  a  power  given 
by  the  legislative  department  to  a 
municipal  corporation  to  regulate, 
within  its  limits,  the  sale  of  ardent 
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spirits  would  give  to  such  corpora- 
tion authority  to  prohibit  all  sales 
of  such  spirits.  Perhaps  not.  But 
the  case  put  does  not  meet  the  one 
before  the  tribunal.  .  .  It  is  mere 
play  upon  words  to  say,  in  respect 
to  this  treaty,  that  prohibition  is 
not  legislation.'  [Behring  Sea 
Proceedings,  31]. 

"  I  now  pass  to  the  provincial 
statutory  laws  on  the  subject. 

"  The  learned  judges  of  the  Court 
of  Appeal,  in  the  Local  Option 
case,  18  O.  A.  R.  572,  have  said 
all  that  can  be  said  upon  the 
Ontario  municipal  law  of  any  im- 
port on  this  question.  Let  us  see 
now  what  light  a  Quebec  candle, 
or  a  reference  to  the  Quebec  law 
of  municipalities,  might  throw  up- 
on it. 

"In  1774,  by  the  14  Geo. 3. c.  88. 
s.  5  [see  35  Geo.  3.  c.  8.  of  L.  C, 
and  13  &  14  Vict.  c.  27.  of  the  late 
province  of  Canada;  see  post],  a 
license  fee  was  imposed  by  the  Im- 
perial Parliament  upon  the  sale  of 
liquors  in  the  province  of  Quebec 
as  then  constituted.  That  Act  is 
still  in  force  in  Quebec  if  not 
in  Ontario.  The  revenues  from 
these  licenses  were  to  fall  into  the 
provincial  fund,  but  in  1845,  by 
the  8  Vict.  c.  72.,  the  legislature  of 
the  late  province  of  Canada  de- 
creed that  the  revenues  from  houses 
of  public  entertainment  and  tavern 
licenses  were  thereafter  to  be  ap- 
propriated for  municipal  purposes. 

"  In  1847,  by  10  &  11  Vict.  c.  7., 
the  municipalities  were  given  de 
novo  the  power  to  increase  the 
price  for  liquor  licenses. 

"Inl851,byl4&15Vict.c.l00., 
a  larger  control  over  the  liquor 
traffic  was  assumed  by  the  legisla- 
ture, and  a  new  system  of  tavern 
licenses  was  established.  Its  main 
feature  consisted  in  this,  that 
traffic  in  liquor  was  prohibited 
everywhere,  except  when  allowed 
by  the  discretionary  powers  of 
municipal  councils  and  municipal 
electors  :  Smart  v.  The  Corporation 
of  Hochelaga,  4  Legal  News,  255. 

"By   sec.  21   the  revenue  from 


liquor  licenses  was  again  given  to  Httson  v.  The 
the  municipalities.  In  1853,  by  16  l°™*a"  0F 
Vict.  c.  214.,  an   Act  to  the   same  Norwich. 

effect,  with   certain    modifications,  m,<.„. ,„.„  T 

was  passed  tor  the  cities  ot  Mon- 
treal and  Quebec.  In  these  cities 
the  power  to  grant  or  refuse  licenses 
was  by  that  Act  vested  in  the  police 
magistrates,  but  they  had  no  power 
to  license  except  upon  the  petition 
of  a  certain  number  of  municipal 
electors.  All  the  license  Acts  in 
the  province  have  since,  likewise, 
made  the  granting  of  licenses  depen- 
dent upon  the  municipal  councils 
or  municipal  electors.  I  need  only 
refer  for  this  to  the  Consolidated 
Statutes  of  Lower  Canada,  c.  6.  s.  9, 
and  to  arts.  829-835,  and  follow- 
ing, of  the  Revised  Statutes  of 
1888,  in  both  of  which  these  license 
Acts  are  all  condensed.  A  pro- 
vision is  to  be  found  in  every  one 
of  them  that  no  licenses  are  to  be 
issued  in  the  municipality  wherein 
a  prohibitory  bye-law  is  in  force. 
So  much  for  the  license  Acts. 

"Now  for  the  municipal  Acts. 
In  1855,  by  18  Vict.  c.  100.,  where- 
by the  present  municipal  system  of 
the  province  was  inaugurated,  local 
councils  were  empowered  in  express 
terms,  sec.  23,  sub-sec.  6,  to  pro- 
hibit absolutely  the  retail  traffic  in 
liquors  within  the  territorial  limits 
of  the  municipality.  In  1856,  by 
19  &  20  Vict.  c.  101.  s.  8,  the 
county  councils  were  authorized  to 
prohibit  entirely,  in  March  of  each 
year,  the  sale  of  spirituous  liquors 
within  the  county.  And  by  sec.  11 
the  local  councils  were  authorized 
to  pass  such  a  bye-law  for  their  own 
municipalities  whenever  the  county 
council  had  allowed  the  month 
of  March  to  expire  without  having 
passed  one  for  the  county.  In  1860, 
by  23  Vict.  c.  61.,  the  municipal 
Act  was  consolidated,  but  the  above 
provisions  of  the  statute  of  1856 
were  left  intact.  Also  in  the 
Consolidated  Statutes  of  1861, 
c.  24.,  these  enactments  are  re- 
enacted  without  any  alterations,  as 
sec.  26,  sub-sees.  10  and  11,  sec. 
27,  sub-sec.  16,  respectively.     The 
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terms  are  unequivocal.  '  Every 
municipal  county  (or  local)  council 
may  make  bye-laws  for  prohibiting 
and  preventing  (to  prevent  or  pro- 
hibit) the  sale  of  any  spirituous 
liquors.'  In  1866  (29  &  30  Vict. 
c.  32.),  sub-sec.  16  of  sec.  27  of  the 
Consolidated  Municipal  Act  of 
1861,  c.  24.  above  referred  to,  was 
repealed  and  replaced  by  a  pro- 
vision giving  to  local  councils, 
before  the  second  Wednesday  of 
March  of  each  year,  the  power  to 
prohibit  the  sale  of  any  spirituous 
liquors.  This  Act,  passed  only 
two  years  after  the  Temperance 
Act  of  1864,  must  be  taken  as 
another  unequivocal  declaration  of 
the  legislature  of  the  late  province 
of  Canada  that  the  power  of  the 
municipal  authorities  had  not  been, 
in  any  way,  diminished  or  restricted 
by  the  said  Temperance  Act,  and 
that  these  powers  were  not  incon- 
sistent with  or  repugnant  to  those 
conferred  by  the  said  Act. 

"  Such  was,  in  the  province  of 
Quebec,  the  state  of  the  statutory 
law  on  the  subject  at  confedera- 
tion. I  need  hardly  say  that  it 
results  clearly  from  it,  whatever  its 
consequences  may  be  on  the  ques- 
tion now  under  consideration,  that 
the  whole  system  of  legislative 
supervision  over  the  liquor  traffic 
was  so  closely  identified  with  the 
municipal  system  of  the  province, 
and  so  blended  with  it,  that  they 
formed  only  one.  The  '  constitu- 
tional connection  '  between  the  two, 
to  use  Mr.  Justice  Burton's  expres- 
sion, was  complete.  And  up  to  the 
present  day  the  two  are  so  worked 
and  put  in  operation  as  one  that 
every  year,  in  a  large  number  of 
the  municipalities,  the  only,  or  at 
least  the  principal,  question  at  the 
election  for  councillors  is  prohibi- 
tion or  no  prohibition.  This  is  a 
matter  of  public  notoriety  in  the 
province.  Now,  not  long  after  the 
coming  into  force  of  the  B.  N.  A. 
Act,  the  Quebec  Legislature,  in 
1870,  enacted  a  Municipal  Code, 
and,  in  continuance  of  the  policy 
that  had  theretofore   prevailed   in 


the  province  of  treating  the  control 
over  the  liquor  traffic  as  a  part  of 
the  municipal  institutions,  and 
leaving  it  to  be  as  theretofore  a 
marked  feature  of  the  power  vested 
in  the  municipal  authorities,  it  con- 
ferred upon  each  local  council,  by 
sec.  561  thereof,  the  power  to  pro- 
hibit, and  this,  by  extension  of  the 
power,  '  at  any  time '  during  the 
municipal  year  the  retail  sale  of  in- 
toxicating liquors. 

"  And  that  enactment,  with  slight 
amendments  (art.  6118,  B.  S.  of 
1888),  has  remained  in  force  up  to 
the  present  day  unchallenged  by 
the  federal  authority,  and  has  been 
acted  upon  through  the  province 
in  a  number  of  municipalities.  And 
at  this  very  moment  there  are  no 
less  than  158  localities  in  the  pro- 
vince, as  I  gather  from  official 
sources,  where  the  retail  sale  of 
liquors  is  entirely  prohibited  under 
that  statute.  That  has  been  in  the 
province  the  average  yearly  number 
of  such  bye-laws  since  1867.  And, 
as  in  Ontario,  I  may  remark,  the 
enforcement  of  all  such  regulations, 
restrictions,  and  prohibitions  is  per- 
formed by  the  police  force  of  the 
locality  where  such  force  exists, 
and  forms  a  part  of  the  police  duties, 
under  the  control  of  the  police  courts 
and  police  commissioner.  In  fact,  in 
many  of  the  rural  municipalities, 
the  only  annual  police  regulation 
is  a  prohibitory  bye-law.  If  the 
appellant's  contentions  were  to 
prevail,  all  this  legislation,  all 
these  hundreds  of  bye-laws  passed 
every  year  since  1867,  were,  and 
are,  each  and  every  one  of  them, 
perfect  nullities,  not  worth  the 
paper  they  were  written  on.  The 
Legislature  of  Quebec,  besides  the 
statutes  I  have  referred  to,  has 
since  the  Municipal  Code,  and  after 
the  passing  of  the  Federal  Tem- 
perance Act,  re-enacted,  in  1888, 
as  law  enforced  in  the  province, 
the  Temperance  Act  of  1864,  by 
art.  1095  of  the  E.  S.,  which  reads 
as  follows : — 

" '  The  municipal  council  of 
every  city,  town,  township,  parish, 
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or  incorporated  village,  shall  have 
the  power,  under  the  authority  and 
for  the  enforcement  of  this  section, 
and  subject  to  the  provisions  and 
limitations,  at  any  time,  to  pass  a 
bye-law  prohibiting  the  sale  of 
intoxicating  liquors,  without  sub- 
mitting it  to  the  electors.'  The 
Legislature  of  Ontario,  in  1887,  by 
the  R.  S.,  likewise  considered  the 
Temperance  Act  of  1864  as  still  in 
force  within  that  province. 

"  Now,  what  is  the  jurisprudence 
on  the  question  in  the  province  of 
Quebec  ?  I  will  refer,  of  course, 
only  to  the  Court  of  Appeal.  I 
find  only  two  cases  in  that  court 
on  the  question,  but  they  are  both 
so  express  and  clear  that,  unre- 
versed as  they  stand,  they  settle, 
beyond  doubt,  the  jurisprudence  as 
far  as  the  province  goes. 

"  In  Suite  v.  The  Corporation 
of  Three  Eivers  [1882],  5  Legal 
News,  331  ;  2  Cartwright  280  [in 
11  S.  C.  R.  25],  the  Court  of 
Appeal  in  Montreal  unanimously 
held  that,  at  the  time  of  confedera- 
tion, the  right  to  prohibit  the  sale  of 
intoxicating  liquors  was  possessed  by 
the  municipal  authorities,  and  con- 
sequently is  to  be  deemed  included 
in  the  powers  vested  in  the  provin- 
cial legislatures,  under  the  words 
'provincial institutions'  of  sub-sec. 
8,  sec.  92  of  the  B.N.  A.  Act,  and  this 
in  no  equivocal  terms.  '  We  hold, 
then,'  said  Ramsay,  J.,  for  the 
Court,  'that  the  right  to  pass  a 
prohibitory  liquor  law  for  the  pur- 
poses of  municipal  institutions  has 
been  reserved  to  the  local  legisla- 
tures by  the  B.  N.  A.  Act.'  That 
case  was  affirmed  in  this  Court,  11 
S.  C.  R.  25,  though  not  upon  the 
ground  taken  by  the  Montreal 
Court  of  Appeal;  the  point  was  not 
dealt  with  one  way  or  another.  In 
1891,  in  the  case  of  the  Corpora- 
tion of  Huntingdon  v.  Moir  and  the 
Att.-Gren.,  intervening  party  upon 
the  constitutional  question,  7  Mon. 
Q.  B.  281 ;  20  R.  L  684,  the  Court 
of  Queen's  Bench  again  unani- 
mously determined,  reversing  the 
judgment  a  quo,  that  art.  561  of  the 
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vires  of  the  provincial  legislature,  ' 

and  that  a  bye-law  passed  under  the 
provisions  to  prohibit  such  traffic  is 
in  all  respects  legal  and  binding. 
It  is  impossible  to  get  two  decisions 
more  directly  in  point.  This  Court 
has  never  had  occasion  to  pass  a 
judgment  on  the  question,  but  in 
the  case  of  Bergeron  v.  Lassalle, 
Cas.  Dig.  2  ed.  495,  it  may  not  be 
amiss  to  remark  the  power  of  the 
Legislature  of  Quebec  to  pro- 
hibit the  sale  of  liquors  in  Three 
Rivers  and  other  cities  of  that  class, 
relied  upon  by  the  respondent,  was 
not  questioned  either  at  bar  or  on 
the  bench,  and  the  court  gave  due 
effect  to  such  a  prohibition. 

"  The  appeal  should,  in  my 
opinion,  be  dismissed  with  costs. 
1  have  only  to  add  that,  in  my 
view  of  the  case,  the  appeal  must 
fail,  even  if  the  appellant's  conten- 
tions as  to  the  unconstitutionality 
of  the  Ontario  legislation  in  the 
matter  were  to  prevail.  For,  if 
the  province  of  Ontario  had  not 
the  power  to  re-enact  the  sections 
in  question  of  the  Municipal  Act, 
it  cannot  have  had  the  power  to 
repeal  them  expressly  or  impliedly ; 
and,  consequently,  they  are  now  in 
force  as  they  stood  at  confederation 
in  the  Municipal  Act  of  1866. 

"  No  reasons  to  quash  the  bye- 
law  of  the  municipality-respondent, 
as  being  against  the  provisions 
of  the  statute  as  it  then  was,  have 
been  assigned  by  the  appellant.  As 
I  conclude  this  opinion,  I  am  in- 
formed by  the  Registrar  that  the 
reference  to  this  Court,  which  will 
probably  involve  the  question  in 
issue  in  this  case,  has  been  ordered 
by  the  federal  authorities.  I  think, 
however,  that  the  parties  here  should 
not  be  prejudiced  by  this  action  of 
the  federal  power,  and  that  they 
are  entitled  to  a  judgment  on  the 
case  submitted  to  us." 

Gwynne,  J. :  "  After  the  argu- 
ment of  this  case,  upon  the  first  of 


204   B.N.A.  ACT,  s.  92  (9).— INCIDNTS.  to  MUNICIPALITIES. 


Huson  v.  The 
Township  OP 
South 
Norwich. 

Gwynne,  J. 


The  Coefoea- 
tion  of  Hunt- 
ingdon v.  Mom. 


the  questions  involved  in  it,  certain 
questions  were  submittedtous,  under 
an  Order  in  Council  of  the  26th  Oct. 
1893,  in  the  matter  of  prohibition 
of  the  trade  in  intoxicating  liquors 
under  the  provisions  of  the  statute 
in  that  behalf,  which  questions 
contain  one  which  raised  the  pre- 
cise point  in  issue  in  this  case,  and 
in  consequence  all  further  action 
in  this  case  was  deferred  until  the 
hearing  and  argument  of  the  ques- 
tions submitted  by  the  Order  in 
Council.  The  argument,  there- 
fore, upon  the  question  so  sub- 
mitted constituted  in  effect,  in  my 
opinion,  a  reconsideration,  and,  as 
it  were,  a  rehearing  of  the  questions 
involved  in  this  case.  I  have  en- 
tered fully,  in  my  judgment  on  the 
questions  so  submitted,  into  my 
reasons  for  my  conclusions  upon 
the  said  questions,  which  include 
that  in  this  case,  which  judgment 
contains  the  only  judgment  I  have 
to  deliver  upon  every  one  of  the 
questions  therein  involved,  namely, 
that  they  all  must  be  answered  in 
the  negative  [see  above']."  Appeal 
dismissed  with  costs. 

The  Corporation  of  Hunt- 
ingdon v.  Moir,  21  March  1891, 
7  Mon.  Q.  B.  281,  was  an  ap- 
peal from  a  judgment  of  the  Cir- 
cuit Court  (Belanger,  J.),  dated 
26  May  1890,  which  held  ultra 
vires,  and  quashed,  a  bye-law  of  the 
Corporation  of  Huntingdon  pro- 
hibiting the  sale  of  less  than  two 
gallons  of  intoxicating  liquors  at 
one  and  the  same  time.  This  bye- 
law  was  passed  by  virtue  of  Article 
561  of  the  Municipal  Code  as 
amended  by  51  &  52  Vict.  c. 
29.  s.  6,  K.  S.  Quebec,  6118. 
The  Corporation  appealed. 

The  Quebec  Municipal  Code  of 
24  Dec.  1870,  34  Vict.  c.  68.,  by 
Article  525,  gave  power  to  every 
local  council  to  make,  amend,  or 
repeal  bye-laws  for  each  of  the 
objects  mentioned  in  that  chapter 
(sub-ch.  4),  and  Article  561  was 
"  To  prohibit  the  sale  of  intoxicating 
liquors  in  quantities  less  than  three 


gallons,  or  one  dozen  bottles  of  at 
least  three  half-pints  each,  at  one 
and  the  same  time,  and  the  grant- 
ing of  licenses  therefor,  within  the 
limits  of  the  municipality  and  on  the 
ferries  which  are  dependencies  of 
such  municipality."  This  Article 
was,  12  July  1888,  altered  by  51 
&  52  Vict.  c.  29.  s.  6.,  by  deleting 
the  words  "  three  gallons,  or  a 
dozen  bottles  of  at  least  three  half- 
pints  each,"  and  reading  therefor 
"  two  gallons  imperial  measure,  or 
one  dozen  bottles  of  not  less  than  one 
pint  each  imperial  measure."  See 
B.  S.  Quebec.  1888,  s.  6118.  The 
Court  [Dorion,  C.J.,  Baby,  Bosse, 
Doherty,  and  Cimon,  J  J.]  allowed 
the  appeal.  Doherty,  J.,  said: 
"  The  right  of  the  provincial  legisla- 
ture to  pass  prohibitory  liquor  laws 
exists  as  incidental  to  municipal 
institutions."  The  local  legislature 
had  authority  to  enact  Article  561 
of  the  Municipal  Code,  and  the 
Corporation  of  Huntingdon  had 
the  right  to  pass  the  bye-law  in 
question.  It  was  not  necessary  to 
enter  into  a  lengthy  examination 
of  the  case,  as  the  question  had 
been  settled  by  the  highest  courts. 
Judgment  of  the  court  below,  which 
quashed  the  bye-law,  was  reversed, 
and  appeal  allowed.  The  order  of 
the  Court  was  :  "  Considering  that 
Article  561  of  the  Municipal  Code 
and  the  matters  thereby  provided 
for  are  within  the  competency  and 
powers  of  the  legislature  of  this 
province,  and  not  ultra  vires  there- 
of, as  in  this  cause  pretended  and 
pleaded  by  the  respondent,  by  his 
petition  in  this  behalf  produced; 
and  considering  therefore  that  the 
Municipal  Council  of  the  Corpora- 
tion, appellant  to  this  Court,  in 
passing  and  enacting  the  bye-law 
appealed  against  by  respondent  to 
the  Circuit  Court,  from  the  judg- 
ment of  which  this  appeal  hath 
been  taken,  was  competent,  and 
acted  intra  vires  under  said  article 
in  passing  said  bye-law,  and  that 
the  same  is  in  all  respects  legal  and 
binding  for  all  the  purposes  there- 
of, and   of   the  said  article;    and 
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considering  that  there  is  error  in 
the   judgment  a  quo,  to  wit,   the 
judgment  rendered  on  the  26th  May 
1890  by  the  Circuit  Court  for  the 
county  of  Huntingdon  in  the  dis- 
trict of  Beauharnois  in  this,  that 
it   held   and   holds    the    contrary, 
and  that  said  article  and  bye-law 
were  so  ultra  vires,  and  the  con- 
clusions    of     the     Att.-Gen.    un- 
founded; doth  reverse   and   make 
void  the  said  judgment ;  and  ren- 
dering the  judgment  which  the  court 
below  ought  to  have  rendered,  as 
well  on  the  respondent's  said  peti- 
tion as  on  the  intervention  in  this 
cause  pled  by  the  Att.-Gen.,  doth 
dismiss    the    said    petition,     with 
costs  as  well  as  in  the  court  below 
as  in  this  Court,  in  favour  of  the 
Corporation  appellant,  and  against 
the  said  James  Moir,  the  respon- 
dent, and  maintain  the  said  inter- 
vention without  costs."    November 
11,  1891,  Moir   appealed   against 
this    judgment    to   the     Supreme 
Court,    Canada,    and    counsel    for 
the  Corporation  having  stated  that 
since  the  above  judgment  the  bye- 
law  in  question  had  been  repealed, 
and  that    the   matter   in    question 
was    now    merely    one    of    costs, 
the  Supreme   Court  dismissed  the 
appeal  with   costs ;    an  appeal  for 
costs  alone  being  incompetent.    See 
19  S.  C.  E.  363. 

In  the  Ontario  Local  Option 
Act  Case,  Sept.  23,  1891,  18  O. 
A.  B.  572,  these  questions  were 
put  to  the  Appeal  Court : — (1) 
Had  the  Legislature  of  Ontario 
jurisdiction  to  enact  the  18th  sec- 
tion of  the  53  Vict.  c.  56.,  entituled 
'An  Act  to  improve  the  liquor  license 
laws '  ?  (2)  Or  had  the  legislature 
jurisdiction  to  enact  the  said  sec- 
tion as  explained  by  sec.  1  of 
54  Vict.  c.  46?  (3)  Has  the 
council  of  a  township,  city, 
town,  and  incorporated  village  au- 
thority to  pass  bye-laws  for  pro- 
hibiting the  sale  of  liquors  in  the 
original  packages  in  which  the 
same  have  been  received  from  the 
importer  or  manufacturer ;  provided 
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that  the  bye-law  before  the  final  In  «  The 
passing  thereof  has  been  duly  ap-  0:"XRU'  j"';w 
proved  by  the  electors  of  the 
municipality  in  the  manner  pro- 
vided by  the  sections  in  that  be- 
half of  the  Municipal  Act?  (4) 
Is  a  bye-law  in  terms  of  sec.  18  of 
53  Vict.  c.  56.,  or  as  explained  by 
sec.  1  of  54  Vict.  c.  46.,  invalid 
where  the  bye-law  does  not  pro- 
vide a  fine  or  penalty  for  sales 
contrary  to  its  provisions  ?  The 
Court  [Hagarty,  C.J.O.,  Burton 
and  Maclennan,  JJ.  (Oster,  J., 
declining  to  give  an  opinion)]  held 
the  Act  valid  as  to  prohibitions  of 
sale  by  retail.  Hagarty,  C.J.O., 
said :  "  From  an  early  period,  at  least 
as  far  back  as  12  Vict.  c.  81.,  1849 
[see  below],  municipalities  had  the 
power  to  regulate  tavern  licenses, 
and  to  limit  their  number.  In 
1853,  by  16  Vict.  c.  184.  s.  3,  sub- 
s.  2,  they  were  given  power  to 
pass  bye-laws  '  for  preventing  ab- 
solutely the  sale  of  wine,  brandy, 
or  other  spirituous  liquors,  ale  or 
beer,  or  any  of  them,  by  retail 
within  the  municipality,'  with  a 
saving  clause  as  to  sales  in  original 
packages  containing  not  less  than 
five  gallons  [see  below'].  In  1858, 
22  Vict.  c.  99.  s.  245,  sub-s.  6,  there 
is  a  clause,  identical  with  that  re- 
enacted  in  the  statute  on  which  our 
opinion  is  sought,  for  prohibition 
subject  to  the  approval  of  the 
electors.  This  is  repealed  in  C.  S. 
U.  C.  c.  54.  s.  246  (1859),  autho- 
rizing the  prohibition  of  sale  by 
retail.  Then  23  Vict.  c.  3  (1860) 
limited  the  number  of  licenses  to  be 
granted  in  municipalities,  s.  5  de- 
claring that  it  was  not  to  restrict  mu- 
nicipal councils  from  further  limit- 
ing the  number  or  passing  any  other 
bye-law  under  sec.  246  of  C.  S.  U. 
C.  c.  54.  In  1864  the  legislature 
passed  the  Act  27  &  28  Vict.  c.  18. 
(commonly  called  theDunkin  Act). 
Sec.  1  provided  that  the  munici- 
pal council  of  every  county,  city, 
town,  township,  &c,  should  have 
power  to  pass  a  bye-law  for  pro- 
hibiting the  sale  of  liquor  and  the 
issuing    of    licenses    within    such 
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county,  &c,  and  full  provision  was 
made  as  to  its  being  approved  by 
the  electors.  Sec.  2,  sub-sec.  3, 
allowed  distillers  and  brewers  to 
sell  in  not  less  than  certain  named 
quantities.  The  brewers'  and  dis- 
tillers' clause  still  appears  in 
E.  S.  O.  (1887),  c.  194.  In  1863, 
in  29  &  30  Vict.  c.  51.  s.  249, 
sub-sec.  9  is  the  clause  allowing  a 
bye-law  for  prohibiting  the  sale  in 
taverns  by  retail,  and  for  prohibiting 
totally  the  sale  thereof  in  places 
other  than  houses  of  public  enter- 
tainment, and  this  clause  is  identi- 
cal with  the  clause  now  in  question. 
Sec.  252  declares  that  no  license 
shall  be  necessary  for  selling  liquor 
in  original  packages.  Confedera- 
tion took  place  1  July  1867.  The 
first  Ontario  legislation  seems  to  be 
1869,  32  Vict.  c.  32.,  The  Tavern 
and  Shop  Licence  Act.  Sec.  6  em- 
powers municipalities  to  pass  bye- 
laws  in  terms  identical  >with  the 
clause  in  question.  See  sub-sec.  7. 
Sec.  40  repeals  the  sections  249  to 
263  of  the  Act  of  Canada,  1866, 
cited  above.  This  sec.  249  is  that 
allowing  such  a  bye-law  before 
confederation,  and  thus  the  same 
statute  repealing  the  clause  re- 
enacts  it  in  the  same  terms.  So 
things  remained  under  the  last  Act 
from  1869  to  1874.  In  1874, 
37  Vict.  c.  32.,  amending  and  con- 
solidating another  Act,  not  bearing 
on  this  point,  and  the  prohibition 
clause  was  omitted  in  declaring  the 
powers  (sec.  9)  of  municipalities 
in  counties  where  the  Temperance 
Act  of  1864  was  not  in  force,  leav- 
ing, however,  the  power  to  regulate 
and  to  define  the  conditions  and 
qualifications  requisite  for  obtaining 
licenses  and  the  power  to  limit  the 
number.  And  see  40  Vict.  c.  18 
(O.),  and  E.  S.  O.  1887,  c.  182." 

[Eeads  sec.  18  of  53  Vict.  c.  56., 
the  Act  in  question].  [His  Lord- 
ship then  referred  to  the  Canada 
Temperance  Act,  1878,  as  con- 
taining most  stringent  provisions 
against  the  sale  or  barter  of  every 
intoxicating  liquor,  and  cites 
sec.  99,  sub-sees.  2,  3,  7,  and  8.] 


"  It  is  clear  that  no  license  can 
avail  against  any  violation  of  the 
Act,  except  within  the  allowed 
limits.  The  Act  contemplates  the 
issue  of  licenses  to  brewers  and 
distillers  and  manufacturers  of 
native  wine.  For  at  least  13  years 
prior  to  confederation,  municipali- 
ties had  this  power  of  prohibiting 
the  sale  of  liquor.  The  power 
existed  at  confederation,  and  was 
continued  by  Ontario  legislation  in 
the  Liquor  License  Act  down  to 
1874.  The  Dominion  Act  then 
interposed.  Now  the  Ontario 
Legislature  revives  the  dropped 
clause.  Under  the  Confederation 
Act,  '  Municipal  institutions  in  the 
province '  are  in  the  class  of  subjects 
within  exclusive  provincial  regula- 
tion. It  may  be  safely  said  that 
there  is  no  apparent  intention  in 
the  Confederation  Act  to  curtail  or 
interfere  with  the  existing  general 
powers  of  municipal  councils,  unless 
the  Act  plainly  transfers  any  of 
such  existing  powers  to  the  Do- 
minion jurisdiction.  Where  either 
the  Legislature  of  Canada  before, 
or  the  Dominion  Parliament  after, 
confederation  provided  enactments 
as  to  prohibition  inconsistent  with 
the  municipal  regulations,  the  latter 
must  give  way.  When  either  under 
the  Act  of  1864  or  of  1878  a 
county  passed  a  Prohibition  Act, 
the  powers  of  a  township  so  to  do 
would  be  at  least  in  abeyance.  I 
read  the  clause  18,  restoring  the 
old  powers  to  the  municipality,  to 
apply  only  to  places  where  neither 
of  these  Acts  is  in  force,  and  to 
apply  only  so  long  as  the  Dominion 
Act  shall  not  be  applied  to  it.  The 
local  legislature  specially  distains 
any  exercise  of  jurisdiction  beyond 
the  revival  of  provisions  in  force  at 
confederation.  As  I  understand 
the  various  interpretations  given  to 
the  Confederation  Act  in  its  distri- 
bution of  legislative  powers  in  the 
Privy  Council  and  in  the  Supreme 
Court,  and  without  attempting  to 
cite  from  the  voluminous  authorities 
on  the  subject,  I  arrive  at  the  con- 
clusion that  the  Legislature  of  On- 
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tario  had  jurisdiction  to  pass  the 
18th  section.  The  effect  is  to  leave 
the  power  of  prohibition  in  the 
municipalities  as  it  was  for  so  many 
years  before,  and  at  the  time  of  the 
imperial  settlement  of  the  Constitu- 
tion of  our  Dominion.  I  do  not 
overlook  the  question  raised  as  to 
this  being  an  alleged  interference 
with  'trade  and  commerce.'  Rus- 
sell v.  The  Queen  [see  above~\. 
The  opinion  of  the  Supreme  Court 
in  that  case,  that  a  general  law  like 
the  Canada  Temperance  Act  came 
within  the  exclusive  power  of  the 
Parliament  of  Canada,  is  thus 
noticed,  the  Privy  Council  declar- 
ing that  they  must  not  be  under- 
stood as  intimating  any  dissent 
from  the  opinion  of  the  Chief 
Justice  of  the  Supreme  Court  of 
Canada,  and  the  other  judges,  who 
also  held  that  the  Act  as  a  general 
regulation  of  the  traffic  in  intoxi- 
cating liquors  throughout  the  Do- 
minion fell  within  the  class  of 
subject,  '  The  regulation  of  trade 
and  commerce,'  enumerated  in  that 
section,  and  was  on  that  ground  a 
valid  exercise  of  the  legislative 
powers  of  the  Parliament  of  Canada. 
The  Privy  Council  decided  the  case 
on  other  grounds.  I  am  wholly 
unable  to  see  how  the  power 
granted  to  township  municipalities 
to  prohibit  the  retail  sale  of  liquor 
by  any  reasonable  construction 
comes  within  the  words  '  trade 
and  commerce,'  as  used  in  the 
Federation  Act.  The  power,  as 
already  pointed  out,  had  been  for 
many  years  vested  in  the  townships. 
If  such  a  construction  prevail,  it 
would  seem  to  me  to  interfere  most 
extensively  with  many  powers 
granted  by  our  Municipal  Acts. 
They  are  full  of  provisions,  not 
only  for  licensing,  but  for  regula- 
lating,  governing,  and  in  many 
cases  preventing,  acts  locally  affect- 
ing trade  and  commerce  in  the 
locality,  such  as  auction  sales  of 
gocds;  hawkers  and  pedlars;  regu- 
lating ferries ;  for  preventing  exhi- 
bitions held  or  kept  for  hire  or 
profit ;   bowling  alleys  and   other 
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number  of  victualling  houses ;  regu- 
lation of  markets  and  the  sale  of 
certain  goods  therein  and  on  the 
streets — most  extensively  inter- 
fering with  the  rights  of  sale  and 
trading  in  cities  and  towns ;  for 
regulating  and  preventing  various 
manufactories ;  preventing  danger- 
ous trades ;  forestalling  and  re- 
grating,  &c.  All  these  powers 
existed  at  the  confederation,  and 
I  am  of  opinion  that  there  can  be 
no  interference  with  such  power 
by  any  fair  interpretation  of  the 
words  '  trade  and  commerce.'  I 
arrive  at  these  conclusions  in  my 
view  of  this  prohibition  clause.  I 
read  it  as  it  stands  in  the  Act  of 
1868,  and  in  connection  with  the 
rest  of  that  Act,  and  especially  with 
the  252nd  section.  Although  it 
uses  the  words  '  prohibiting  totally 
the  sale  thereof,'  I  think  these 
words  must  refer  to  the  preceding 
words,  which  deal  with  the  selling 
by  retail,  and  merely  prohibit  such 
selling  in  every  place.  The  sub- 
ject of  legislation  in  the  Act  was 
the  granting  of  shop  and  tavern 
licenses,  for  limiting  their  number, 
&c,  and  councils  are  allowed  to 
prohibit  the  sale  by  retail  in  inns  or 
houses  of  entertainment,  and  wholly 
to  prohibit  the  sale  thereof  in  shops 
and  places  other  than  houses  of 
public  entertainment.  I  read  this 
as  necessarily  confined  to  the  retail 
trade,  which  is  the  subject  dealt 
with,  and  for  which  a  license  is 
required.  Then,  when  sec.  252 
declared  the  general  law  to  be  that 
no  license  should  be  required  to  sell 
in  packages  of  not  less  than  five 
gallons,  it  could  not  be  intended 
that  such  rights  should  be  destroyed 
under  the  wording  of  the  prohibi- 
tory clause,  or,  in  other  words,  that 
such  clause  extended  to  the  sale  of 
liquors  in  manufactories  within  the 
municipality  in  the  specified  larger 
quantities.  I  think  the  general 
wording  of  the  Act  and  its  general 
clauses  clearly  indicate  that  this 
prohibitory  clause  is  dealing  solely 
with    the    retail    business.       The 
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practice  of  '  drinking,'  as  generally 
understood  in  the  country,  is  aimed 
at,  whether  it  may  occur  in  tavern, 
shop,  or  any  other  place.  I  think 
it  to  be  a  strained  and  unnecessary 
construction  to  apply  it  to  all  the 
dealings  of  brewers  and  distillers  in 
the  sale  of  their  goods  in  the  ordi- 
nary course  of  their  business.  If 
they  sell  in  the  style  of  the  tavern- 
keepers  in  the  retail  drinking  busi- 
ness, they  bring  themselves  within 
the  bye-law.  The  late  Sir  "William 
Richards,  in  his  judgment  in  Slavin 
v.  Orillia,  36  U.  P.  Q.  B.  159, 
clearly  recognises  the  meaning  of 
the  section  to  be  confined  to  the 
retail  business.  So  construed,  it 
can  hardly  be  said  to  infringe  on 
the  subject  of  'trade  and  com- 
merce,' which  belongs  to  the  Do 
minion  authority.  The  following 
question  has  also  been  submitted 
for  our  opinion : — '  (3)  Has  the 
council  of  a  township,  city,  town, 
and  incorporated  village  authority 
to  pass  bye-laws  for  prohibiting  the 
sale  of  liquors  in  the  original  pack- 
ages in  which  the  same  have  been 
received  from  the  importer  or 
manufacturer ;  provided  that  the 
bye-law  before  the  final  passing 
thereof  has  been  duly  approved  by 
the  electors  of  the  municipality  in 
the  manner  provided  by  the  sections 
in  that  behalf  of  the  Municipal 
Act  ?  '  I  cannot  but  regret  that  it 
should  be  thought  proper  to  submit 
such  a  question  to  this  Court.  It 
is  not  a  question  as  to  any  courses 
taken  or  to  be  taken  by  the  Execu- 
tive Government,  but  it  refers 
wholly  to  the  course  to  be  adopted 
by  the  municipal  authorities  in  the 
introduction  and  passing  of  their 
bye-laws.  It  is  in  effect  the  same 
as  asking  a  definition  of  the 
powers  of  assignees  in  insolvency, 
or  of  sheriffs,  registrars,  or  of  rail- 
way or  other  companies  chartered 
by  the  province.  I  think,  with 
much  respect,  that  a  perusal  of  the 
Act  of  1890,  c.  53.,  would  not  lead 
ordinary  minds  to  the  opinion  that, 
although  the  latter  authorizes  the 
submission  of  '  any  matters  which 


he  (the  Lieutenant  -  Governor) 
thinks  fit  to  refer,'  it  would  be 
reasonable  to  expect  this  application 
of  the  general  language  to  ques- 
tions, not  as  to  the  validity  of  acts 
of  the  legislature  or  the  executive, 
but  as  to  the  acts  of  municipal  or 
trading  corporations,  or  of  any  class 
of  officials.  The  legislature  in  the 
late  Act,  54  Vict.  c.  46.,  disclaims  all 
interference  with  the  252nd  section 
of  the  Municipal  Act,  29  &  30  Vict, 
c.  51.,  passed  by  Canada,  as  to 
tavern  or  shop  licenses  being  re- 
quired for  the  sale  of  liquors  in  the 
original  packages  of  not  less  than 
five  gallons  or  one  dozen  bottles, 
save  in  so  far  as  modified  by  sub- 
sec.  9  of  sec.  249,  being  the  section 
as  to  bye-laws  for  prohibition.  No 
notice  is  taken  of  the  repeal  by  the 
local  legislature  of  this  252nd  clause, 
and  a  large  number  of  others  by 
the  statute  32  Vict.  c.  32.  This 
leaves  it,  as  I  understand,  conceded 
that  the  brewers'  and  distillers' 
clause  remains  still  the  law  of  the 
land.  If  so,  I  consider  that  they 
may  sell  the  quantities  mentioned 
in  the  original  packages ;  in  other 
words,  that  the  municipality  cannot 
interfere  with  their  action.  After 
so  selling,  it  would  then  seem  to 
follow  that  the  purchaser  could  not 
retail  the  contents  or  sell  after 
bulk  broken.  But  the  words  of  the 
sec.  252  go  further,  and  appear  to 
authorize  a  sale  of  the  original 
packages  as  received  from  the 
manufacturers,  that  is,  the  dis- 
tillers. If  this  section  be  held 
to  govern,  it  will  have  this  construc- 
tion. I  think  the  intention  of  the 
legislatures,  both  federal  and  pro- 
vincial, has  been  throughout  to 
preserve  the  trade  interests  of 
brewers  and  distillers  as  distinct 
from  the  retail  dealers.  I  therefore 
answer  the  3rd  question  in  the 
negative.  As  to  the  4th  question 
(  '  Is  a  bye-law  in  terms  of  sec.  18, 
53  Vict.  c.  56.,  or  as  explained  by 
sec.  1,  54  Vict.  c.  46.,  invalid,  where 
the  bye-law  does  not  provide  a  fine 
or  penalty  for  sales  contrary  to  its 
provisions  ? '  )     I  answer  it  in  the 
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negative.  I  do  not  consider  that  a 
bye-law  omitting  to  provide  a  pen- 
alty is  necessarily  bad.  It  may  be 
ineffective,  but  I  do  not  think  any 
court  would  quash  it  on  any  such 
ground.  Besides,  there  might  be  some 
general  law  in  existence  providing 
for  penalties  under  all  bye-laws." 
The  above  is  a  nearly  full  judgment ; 
the  following  is  an  extract : — 

Burton,  J. A.,  said  (p.  585, 
18  O.  A.  B.)  :  "  It  does  not  sug- 
gest itself  to  my  mind  as  at  all 
conclusive  in  favour  of  the  power 
of  the  local  legislature  to  deal  with 
the  subject  of  prohibition  under 
the  words  '  municipal  institutions,' 
that  provisions  in  reference  to  that 
subject  were  at  the  time  of  the 
passing  of  the  Confederation  Act  to 
be  found  in  our  own  Municipal 
Acts,  and  had  been  so  for  many 
years.  It  must  not  be  forgotten 
that  the  legislature  of  the  old  pro- 
vince of  Canada,  which  passed 
those  Acts,  had  plenary  powers  of 
legislation,  including  the  power  to 
regulate  trade  and  commerce,  to 
deal  with  the  criminal  law,  and  in 
fact  all  the  powers  which  are  now 
distributed  between  the  Parliament 
of  the  Dominion  and  the  legisla- 
tures of  the  provinces.  Having 
that  power,  it  was  clearly  competent 
to  the  legislature  to  confide  to  a 
municipal  council  or  any  other 
body  of  its  own  creation,  or  to 
individuals  of  its  selection,  author- 
ity to  make  bye-laws  or  resolutions 
as  to  subjects  specified  in  the  enact- 
ment, with  the  object  of  carrying 
it  into  effect ;  and  the  provision  in 
question  being  found  therefore 
within  a  Municipal  Act  in  one  of 
the  provinces,  furnishes  no  con- 
clusive evidence  that  by  the  words 
'  municipal  institutions '  it  was  in- 
tended to  confer  every  power  which 
might  be  contained  in  such  an  Act 
upon  the  legislatures  of  the  pro- 
vinces." "It  may,  not  without 
some  reason,  be  contended  that 
there  is  no  inherent  connection  be- 
tween the  liquor  traffic  and  muni- 
cipal institutions,  which  is  perfectly 
true,  but  there  was  a  constitutional 
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connection.  In,  I  believe,  all  the  £*  re  The 
provinces  the  power  to  regulate  by 
the  granting  Iteenses  to  sell  intoxica- 
ting liquors  existed;  whilst  in  many 
the  power  to  regulate  even  to  the 
extent  of  prohibiting  it  altogether 
existed  as  a  matter  of  police  or 
municipal  regulation,  so  that  we 
have  to  regard  it  in  the  view  that 
at  that  time  the  regulation  and  pro- 
hibition had  come  to  be  regarded 
as  municipal  regulations,  which 
were  guaranteed  to  the  provinces 
under  confederation,  and  made  part 
of  their  rights  by  sec.  92.  I  come, 
therefore,  individually,  to  the  con- 
clusion, although  this  point  has  not 
yet  been  passed  upon  by  the  Judicial 
Committee,  that  under  the  term 
'  municipal  institutions '  the  local 
legislatures'  power  to  prohibit  was 
included,  and  if  the  power,  the  ex- 
clusive power  to  deal  with  this 
question."  "  Being  then  a  matter  of 
that  kind,  and  one  of  a  merely  local 
nature,  that  is  to  say,  confined  to 
the  provinces,  the  onus  is  on  those 
who  contend  that  it  is  ultra  vires 
to  show  that  it  comes  within  the 
powers  granted  to  the  Dominion  in 
the  91st  sec."  "  The  ratio  deci- 
dendi in  Russell  v.  The  Queen  in 
the  Privy  Council  proceeded,  as  I 
understand  it,  upon  this  principle. 
The  Judicial  Committee  there  held 
that  the  case  fell  prima,  facie  within 
sec.  91,  under  the  general  power 
(in  addition  to  the  enumerated 
powers)  to  make  laws  for  the 
'  Peace,  Order,  and  Grood  Govern- 
ment of  Canada ' ;  and  it  became 
necessary,  therefore,  to  ascertain 
whether  it  also  fell  within  the 
enumerated  classes  of  subjects  in 
sec.  92  assigned  exclusively  to  the 
provincial  legislatures.  It  appears 
upon  the  face  of  the  judgment 
that  there  were  only  three  classes 
of  subjects  under  which  the  appel- 
lants' counsel  contended  that  the 
case  came  under  sec.  92,  namely  :  — 
(1)  Shop  and  Tavern  licenses  for 
raising  of  a  revenue.  (2)  Property 
and  Civil  Bights  in  the  province. 
(3)  Matters  of  a  local  and  private 
nature  within  the  province.     It  is- 
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perfectly  clear  that  it  did  not  fall 
within  any  of  these.  I  have  gone  to 
the  trouble  of  obtaining  the  case  pre- 
sented to  the  Judicial  Committee  in 
that  appeal,  and  find  no  reliance  was 
placed  upon  sub-sec.  8,, but  it  was 
mainly  argued  that  the  power  of  the 
province  to  deal  with  the  question 
was  derived  from  sub-sec.  9;  and 
Sir  Richard  Couch,  in  commenting 
upon  it  in  a  subsequent  case,  says, 
'  I  do  not  recollect  sub-sec.  8  being 
relied  on;  I  think  all  the  clauses 
that  were  relied  upon  in  the  argu- 
ment are  noticed  in  the  judgment.' 
It  is  sometimes  said  that  al- 
though this  sub-sec.  8  was  not 
called  to  the  attention  of  the  Ju- 
dicial Committee  in  Russell  v.  The 
Queen,  that  that  case  was  recon- 
sidered and  affirmed  in  Hodge  v. 
The  Queen,  but  the  same  remark 
applies  to  that  decision.  The 
Judicial  Committee  were  not  iu 
that  case  considering,  nor  would 
their  attention  be  drawn  to,  that 
sub-section,  nor  to  29  and  30  Vict. 
c.  51.  sec.  249,  sub-sec.  9.  The 
question  there  arose  under  the 
Ontario  Liquor  License  Act,  1877, 
which  dealt  with  a  totally  different 
matter.  I  consider  it  as  a  mere 
affirmance  of  the  principle  of  de- 
cision laid  down,  not  only  in 
Russell  v.  The  Queen,  but  in  a 
number  of  other  cases,  and  I  ven- 
ture very  humbly  to  submit  that  if 
this  sub-sec.  8  had  been  brought  to 
their  Lordships'  attention,  and  they 
had  placed  the  same  interpretation 
upon  it  which  I  have  done,  it  would 
have  followed  as  a  matter  of  course 
that,  for  reasons  given  in  that  judg- 
ment, that  decision  would  have  been 
different.  And  now  I  wish  to 
notice  a  point  upon  which  I  think 
a  good  deal  of  misconception  has 
existed.  It  has  never  been  sug- 
gested in  the  Judicial  Committee 
(although  I  have  seen  some  such 
opinion  expressed  in  other  quar- 
ters), that  in  any  case  which  comes 
under  the  residuary  legislation  of 
the  Dominion,  that  legislation  can 
in,  any  sense  override  a  subject 
which    comes    under   the    specific 


enumeration  contained  in  sec.  92. 
Thus,  prima  facie,  in  the  Russell 
case,  under  the  words  '  Peace,  order 
and  good  government  of  Canada,' 
the  power  would  exist  to  pass  a 
prohibitory  liquor  law,  but  when- 
ever you  find  in  sec.  92  '  municipal 
institutions '  interpreted  as  we  are 
interpreting  them,  the  right  of  the 
Dominion  to  legislate  upon  the 
subject  is  displaced ;  otherwise,  as 
remarked  by  Strong,  J.,  the  Do- 
minion Parliament,  by  generalizing 
a  law  and  making  it  applicable  to 
the  whole  Dominion,  could  nul- 
lify the  powers  reserved  to  the 
provinces  under  the  Constitutional 
Act.  And  he  quotes  in  confirma- 
tion of  his  opinion  a  question  put 
to  counsel  by  the  President  of  the 
Privy  Council.  'Do  you  mean 
that  by  generalizing  the  powers 
contained  in  sec.  92  the  Dominion 
Parliament  can  take  away  the 
powers  of  the  local  legislature  ? ' 
A  moment's  consideration  will  show 
that  they  possess  no  such  power. 
I  think  the  principle  must  be  clear, 
that  neither  the  Dominion  Parlia- 
ment nor  the  local  legislature  can 
attract  to  itself  a  jurisdiction  in 
matters  assigned  exclusively  to  the 
other  power  by  the  mere  device  of 
enlarging  the  geographical  area  so 
as  to  include  the  whole  of  the  pro- 
vinces ;  nor,  in  the  other  case,  by 
restricting  the  area  within  which 
the  power  is  to  be  exercised.  And 
I  wish  to  add  that  there  is  no  such 
thing  as  overlapping  contemplated 
in  the  Act,  nor  any  such  principle 
as  local  legislation  giving  way  to 
or  being  overborne  by  Dominion 
legislation,  as  would  appear  some- 
times to  occur  in  the  courts  of  the 
United  States,  except  in  the  two 
cases  provided  by  sec.  95.  With 
the  exception  of  those  two  cases, 
the  distribution  of  legislative  func- 
tions is  of  an  exclusive  character, 
and  being  exclusive,  if  it  falls  within 
the  jurisdiction  of  one  parliament, 
it  is  necessarily  excluded  from  that 
of  the  other.  Once  we  find  that 
the  power  to  regulate  or  prohibit 
the  sale  of  intoxicating  liquors  is 
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given  under  sec.  92,  it  must  be  read 
as  an  exception  to  sec.  91,  which 
would  then  read  :  The  Parliament 
may  make  laws  for  the  peace,  order, 
and  good  government   of  Canada, 
but  this  is  not  to  interfere  with  the 
right   granted    exclusively   to    the 
local   legislatures   to   regulate    the 
liquor   traffic.      That   this   is   the 
view  taken  by  Lord  Hobhouse  in 
the  Privy  Council  appears,  where 
he  says  that  Russell  v.  The  Queen 
does  not  intend  to  decide  that  if  the 
subject  is  one  attributed  to  the  pro- 
vincial  legislatures   the   Dominion 
can  get  seizin  of  it  by  extending  it 
beyond  the  province."     His  Lord- 
ship then  referred  to  sec.  95,  and 
continued :     "  There     is,     in    my 
opinion,  no   general   rule  or  prin- 
ciple, and  no  ground  for  the  con- 
tention that  I  have  sometimes  heard 
advanced,  that  in  case  of  conflict  the 
legislature  of  the  Dominion  must 
prevail ;  on  the  contrary,  there  can 
be    no    such    conflict.       Each    is 
supreme    upon    the    subjects    en- 
trusted to  it,  and  it  was  assumed  in 
the  Imperial  Act  that  there  could 
be  no   conflict   except   in  the  two 
enumerated  cases  [sec.  95.]     If  for 
the  reasons  I  have  mentioned  this 
subject  does  fall  within  sub-sec.  8, 
as  a  portion  of  the  municipal  insti- 
tutions of  the  province,  is   there 
anything  in  any  of  the  powers  as- 
signed exclusively  to  the  Parliament 
of  Canada  to  conflict  with  it  ?     The 
only  one  which  can  by  any  stretch  of 
interpretation  be  held  to  do  so  is  that 
relating  to  the  regulation  of  trade 
and   commerce,   and   many  of  the 
remarks  I  have  made  will  equally 
apply  to  this  branch   of  the  case. 
If  I  am  correct  in  assuming  that 
the  right  to  pass  a  prohibitory  law 
exists  in  the  local  legislature,  even 
if  it  does  incidentally  affect  trade 
and  commerce,  it  must  be  held,  in 
the  language  of  that  eminent  and 
learned  judge,  Dorion,  C.J.,   that 
this  incidental  power  is  included  in 
the  right  to  deal  with  it ;  in  other 
words,    the  right   so   to  deal  with 
trade  and   commerce  must  be  re- 
garded  as    an    exception    to    the 


general   power.     I  should   not  re-  In  re  TlIE 
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and  commerce,'  in  their  unlimited 
sense,  even  if  uncontrolled  by  the 
context  in  sec.  92  and  other  parts 
of  the  Act,  as  extending  to  such  a 
regulation   as  a  prohibitory  liquor 
law  in  a  province;  but,  read  in  con- 
nection with  sub-sec.  8  of  sec.  92, 
they  must,  I  think,  be  read  as  if  it  had 
contained  a  proviso  to  this  effect — 
'  but  so  as  not  to  interfere  with  the 
right   reserved   exclusively  to   the 
provincial    legislature    to   prohibit 
the   sale   of  intoxicating    liquors.' 
That  is  the  rule  of   interpretation 
laid  down  by  the  Privy  Council  in 
a  very    early   case,    namely,   that 
sees.  91  and  92  are  to  be  read  to- 
gether, and  the  language  of  one  in- 
terpreted,   and,    where   necessary, 
modified,    by    that   of  the    other. 
This  would  be  my  view  were  I  at 
liberty  to   state   my  own  opinion, 
but,  as  at  present  advised,  I  think 
we  are  bound  by  the  decision  of  the 
Supreme  Court  in  City  of  Frederic- 
ton  v.  The  Queen,  3  S.  C.  R.  505, 
where  that  court  held,  Henry,  J., 
dissenting,  that  the  power  to  deal 
with    this   subject   was    embraced 
within    sub-sec.  2,  relating  to  the 
regulation  of  trade  and  commerce. 
It  is  true  that  the  decision  in  the 
Privy     Council     proceeded     upon 
other  grounds,   but   they   say   ex- 
pressly, 'We  must  not  be  understood 
as  intimating  any  dissent  from  the 
opinion  of  the  Chief  Justice  of  the 
Supreme  Court  of  Canada,  and  the 
other  judges  who  held  that  the  Act 
fell  within  that  section.'     It  seems 
to  me  that,  until  expressly  reversed 
or  reconsidered,  that  judgment  is 
binding  upon  us,  whatever  may  be 
my  own  opinion.     In  the  same  way 
the  judgment  of  the  Judicial  Com- 
mittee, though  based  upon  a  state 
of  facts  which  rendered  any  other 
judgment,  in   my  opinion,  impos- 
sible,  is,   until   reconsidered  upon 
the  additional  material  to  which  I 
have  referred,  binding  upon  me  as 
a  judgment.     If,  therefore,  we  had 
been  dealing  with  the  general  ques- 
tion as  to  the  right  of  the  provin- 
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constrained  to  hold  such  legislation 
contrary  to  my  own  opinion,  ultra 
vires ;  but  the  question  is  confined, 
as  I  understand  it,  to  the  power  of 
the  legislature  to  re-enact  sub-sec.  9, 
controlled  at  the  time  of  confeder- 
ation by  sec.  252.  Sub-sec.  9  is 
not  very  clearly  expressed,  and  I 
must  confess  my  first  reading  of  it 
led  me  to  the  conclusion  that  it 
referred  to  two  distinct  matters, 
1st,  the  prohibiting  the  sale  by 
retail  in  any  inn  ;  and,  2nd,  the 
prohibition  altogether,  whether  by 
wholesale  or  retail,  in  any  place; 
but  upon  further  reading  the  various 
Acts  then  in  force  relating  to  fer- 
mented or  other  manufactured  li- 
quor, and  sec.  252, 1  am  satisfied  that 
the  whole  section  was  intended  to  be 
confined  to  sales  by  retail  in  inns, 
and  such  sales  as  were  authorized 
by  shop  licenses,  and  I  adopt  my 
brother  Maclennan's  reasoning  upon 
this  branch  of  the  case.  Being, 
therefore,  a  mere  police  regulation 
for  the  sale  by  retail,  the  enactment 
is  not  open  to  the  possible  ob- 
jection to  which  I  have  referred. 
I  answer  the  two  first  questions 
(  (1)  Had  the  Legislature  of  Ontario 
jurisdiction  to  enact  the  18th 
section  of  the  53  Vict.  c.  56.,  and 
entituled  'An  Act  to  improve  the 
Liquor  License  Laws  ?  '  (2)  Or 
had  the  legislature  jurisdiction  to 
enact  the  said  section  as  ex- 
plained by  sec.  1  of  54  Vict.  c.  46.) 
in  the  affirmative.  Question  3 
[see  above']  I  answer  in  the  nega- 
tive, assuming  as  I  do  that  the 
question  is  confined  to  the  power  of 
those  bodies  under  the  enactments 
referred  to  in  the  two  previous 
questions  now  reviewed.  As  to 
question  4  [see  above],  I  do  not 
consider  a  bye-law  under  these 
sections  necessarily  invalid  because 
it  omits  to  provide  a  penalty." 

Maclennan,  J.A.,  said  (18  O. 
A.  R.  pp.  596-7)  :  "  Coming  to 
the  conclusion  that  the  enactment 
in  question  is  confined  in  both  its 
members  to  sales  by  retail,  I  think 


it  follows  clearly  that  it  was  com- 
petent to  the  Legislature  of  Ontario 
to  re-enact  it  as  falling  within  the 
class  of  subjects  '  Municipal  insti- 
tutions in  the  province,'  under 
sub  sec.  8,  sec.  92."  .  .  '<  It  is 
not  necessary  for  the  purpose  of 
answering  the  questions  before 
us  to  determine  how  far,  by 
reason  of  the  existence  at  the 
time  of  confederation  of  the 
Dunkin  Act  [1864],  the  provinces 
may  under  sub-sec.  8  of  sec.  92 
have  the  power  of  absolute  pro- 
hibition, and  I  desire  to  express  no 
opinion  on  that  point  one  way  or 
the  other.  It  is  enough  to  say  that 
I  think  it  clear  that  under  that 
section  the  province  has:  the  power 
to  revive  the  enactment  in  ques- 
tion, and  that  our  answer  to  the 
first  two  questions  ought  to  be  in 
the  affirmative.  "With  regard  to 
the  third  question,  I  am  of  opinion, 
as  incidental  to  the  power  to  pro- 
hibit the  retail  traffic  in  liquor,  the 
province  must  have  the  power,  act- 
ing bond  fide,  to  define  from  time 
to  time  what  constitutes  retail 
traffic.  We  have  seen  what  the 
definition  was  in  the  Act  of  1853 
[see  below,  16  Vict.  c.  183.  sec.  3, 
sub-sec.  2,  original  packages  con- 
taining not  less  than  five  gallons]. 
It  was  substantially  the  same  under 
the  Acts  of  1858  and  1866.  This 
has  been  changed,  and  is  now  re- 
gulated by  the  B.  S.  O.  (1887) 
c.  194,  sec.  2,  sub-sees.  2,  3,  and  4. 
In  my  opinion,  the  municipalities 
named  in  the  3rd  question  cannot 
at  present  prohibit  under  the  re- 
vived enactment  such  sales  as  are 
described  in  sub-sec.  4"  (Whole- 
sale Licenses). 

Osier,  J.A.,  declined  to  give  any 
opinion. 

Slavdst  v.  Corp.  op  Oeillia, 
March  2,  1875,  36  U.  C.  Q.  B. 
p.  165,  raised  the  question  of  the 
Municipal  Corporation  of  Orillia 
to  wholly  prohibit  the  sale  of 
spirituous  liquors  in  shops  and 
places  other  than,  houses  of  public 
entertainment,    and    limiting    the 
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number  of  tavern  licenses  to  nine. 
And  Richards,   C.J.,  held  this  to 
be  within  the  power  of  the  Corpo- 
ration, under  32  Vict.  c.  32.,  and 
under  sub-sees.  8  and  16  of  sec.  92, 
"municipal  institutions"  and  "mat- 
ters of  a   merely  local  or  private 
nature  "  in  the  province,  and  that  it 
could  not  be  held  to  be  an  inter- 
ference with  sub-sec.  2  of  sec.  91, 
"  Regulation  of    Trade  and  Com- 
merce," Richards,  C.J.,  delivering 
the      judgment      of      the      court 
[Richards,    C.J.,    Morrison,     and 
Wilson,   JJ.]  : — "  At   the  time  of 
the    passing    of    the    B.     N.    A. 
Act  of   1867,  the  Municipal  Insti- 
tutions Act  of  Upper  Canada  then 
in  force  was  29   &  30  Vict.  c.  51., 
passed  in  August,  1866.     By  the 
249th  section  of  that  Act,  'The 
council   of  every  township,   town, 
and  incorporated  village,  and  the 
commissioners  of  police  in  cities ' 
might  respectively  pass  bye-laws, 
amongst    other    things :    4,    '  For 
limiting  the  number  of  tavern  and 
shop  licenses  respectively;   but  in 
no  municipality  shall  tavern  licence 
certificates  be  granted  in  a  propor- 
tion greater  than  one  for  every  250 
souls    resident    therein ' ;    and    9, 
'  For  prohibiting  the  sale  by  retail 
of  spirituous,  fermented,  or  other 
manufactured   liquors   in    any  inn 
or  other  house  of  public  entertain- 
ment ;  and  for  prohibiting  totally 
the  sale  thereof  in  shops  and  places 
other  than  houses  of  public  enter- 
tainment ;   provided   the    bye-law, 
before  the  final  passing  thereof,  has 
been  duly  approved  by  the  electors 
of  the  municipality  in  the  manner 
provided    by   this    Act.'     At    the 
same   time    there    was    a   statute, 
27  &  28  Vict.  c.  3.,  in  force  com- 
pelling   brewers    and   distillers  to 
take   out   licences  to  manufacture 
spirits   and   beer,  and   imposing  a 
duty    of    excise    on     the    articles 
manufactured  by  them;  and  these 
articles  were  also  subject  to  a  duty, 
on  being  imported  into  Canada,  by 
29  &  30  Vict.  c.  6.,  on  spirits  and 
strong  waters  to  the  extent  of  70 
cents   a    gallon    for    proof.     The 


manner  in  which  the  revenue,  for  Slavin  v.  Cokp. 
the  sale  of  ardent  liquors  by  retail  °*  Owllia. 
and  in  taverns,  was  raised  was  by 
enacting  that  any  person  who 
should  sell  ardent  spirits  without  a 
license  should  suffer  a  penalty ; 
then  the  mode  of  obtaining  the 
license  was  defined,  and  the  amount 
payable  therefor  was  to  be  fixed, 
as  far  as  the  municipality  was  con- 
cerned, by  the  municipal  authority. 
At  the  time  of  the  passing  of  the 
B.  N.  A.  Act,  there  prevailed  in 
this  country  a  well  established 
mode  of  licensing  shops  and 
taverns.  Shop  licenses  were  de- 
clared  in   the    Municipal   Act  of 

1866,  29  &  30  Vict.    c.  51.,  sec. 

249,  sub-sec.    1,  to  be  '  Licenses 

for  the    retail  of   such  liquors  in 

quantities  not  less  than  one  quart 

in    shops,    stores,   or   places  other 

than   inns      ...     or  places  of 

public  entertainment.'     And  under 

sec.   252   of  the  same   Municipal 

Act    it    was    provided    that   '  No 

tavern    or    shop    license    shall  be 

necessary  for  selling  any  liquors  in 

the  original  packages  in  which  the 

same  have  been  received  from  the 

importer  or  manufacturer,  provided 

such  packages  contain  respectively 

not  less  than  five  gallons  or  one 

dozen  bottles.'      The  statute  under 

which  the  two  bye-laws  Nos.  53  & 

54  were  passed  was  32  Vict.  c.  32, 

Ontario.     Sec.    40    of    that     Act 

repealed  the  sections  from  sec.  249 

to  263,  inclusive,  of  the  Municipal 

Act  of    Upper   Canada,  29  &  30 

Vict.    c.    51.,    in    relation   to    the 

granting  of  licenses,  and  introduced 

similar  provisions  into  the  statute 

which    was    then    passed."     [His 

Lordship  then  read  sec.  6,  sub- 
sees.  4,  7,  8,  9,  of  32  Vict.  c.  32., 

and  continued.]     "  It  is  said  that 

the  local  legislature  of  the  pro- 
vince of  Ontario  had  no  autho- 
rity  to   pass    the    last   statute   of 

32  Vict.  c.  32.,  or  at  all  events  the 

portions     of     the     statute    which 

authorized  the  municipality  to  pass 

bye-laws  to   limit   the  number  of 

tavern  licenses  to  be  granted,  and 

to  prohibit  the  granting   of    shop 
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op  Obillia.  Ontario  had  no  power  to  make 
these  provisions  in  their  statute, 
had  they  power  to  repeal  those  pro- 
visions in  the  Act  of  the  Parliament 
of  Canada  ?  And  if  they  had  no 
power  to  repeal  these  sections  they 
must  now  be  in  force,  the  129th 
section  of  the  B.  N.  A.  Act 
directing  that '  All  laws  in  force  in 
Canada  .  .  at  the  Union  .  . 
shall  continue  .  .  .  as  if  the 
Union  had  not  been  made ;  subject 
.  .  to  be  repealed,  abolished,  or 
altered  by  the  Parliament  of 
Canada,  or  by  the  legislature  of  the 
respective  province,  according  to 
the  authority  of  the  Parliament,  or 
of  that  legislature,  or  under  this 
Act.'  Under  the  head  of  '  Distri- 
bution of  legislative  powers,' 
'  Powers  of  the  Parliament,'  by 
sec.  91  of  the  B.  N".  A.  Act  it  is 
provided  that."  [His  Lordship  read 
the  beginning  of  sec.  91 ;  sub-sees. 
2 ;  &  3 ;  and  sec.  92 ;  and  sub-sees. 
8;  9;  15;  &  16;  and  continued.] 
"  It  is  contended  that  the  limiting 
the  number  of  licenses  to  be 
granted  to  taverns  in  a  munici- 
pality, or  preventing  the  issuing  of 
shop  licenses,  is  interfering  with 
the  exclusive  right  of  the  legisla- 
ture to  pass  laws  for  the  regulation 
of  commerce,  and  that  the  statute 
of  the  Ontario  Legislature  autho- 
rizing this  to  be  done  is  ultra 
vires.  On  the  other  hand,  it  is 
urged  that  the  regulating  of 
taverns,  the  limiting  the  number 
of  licenses,  and  the  dealing  with 
the  subject  of  keeping  and  re- 
tailing of  certain  classes  of  articles 
must  be,  in  the  nature  of  police 
matters,  properly  pertaining  to  the 
powers  of  municipalities,  and,  must 
be  '  matters  of  a  merely  local  and 
private  nature  in  the  province.' 
In  January  Term,  1847,  in  the 
Supreme  Court  of  the  United 
States,  judgments  were  pronounced 
in  what  are  there  styled  the  License 
Cases,  46  S.  C.  U.  S.  (5  How)  504. 
The  cases  were  argued  by  some  of 
the  most  distinguished  lawyers  in 
the    United    States,   including  the 


late  Daniel  Webster.  The  doc- 
trine contended  for  by  the  parties 
who  opposed  the  laws  was,  that 
though  they  authorized  the  com- 
merce in  wines  and  spirits  in 
quantities  not  less  than  28  gallons 
they  were  repugnant  to  the  con- 
stitution and  laws  of  the  United 
States  :  (1)  In  the  power  to  regu- 
late foreign  commerce.  (2)  In  the 
power  to  collect  revenue  on  imports 
into  the  several  States.  (3)  In 
the  equal  apportionment  of  taxes 
and  duties  in  all  the  States.  (4) 
In  the  power  to  make  treaties. 
The  general  course  of  argument 
was,  that  no  State  had  the  right  to 
prohibit  the  sale  of  merchandise  by 
wholesale  or  retail,  authorized  by  a 
valid  law  of  Congress,  or  by 
treaties,  to  be  imported  into  its 
markets,  the  retail  sale  being  as 
indispensable  to  the  object  of  im- 
portation— namely,  use  and  con- 
sumption— -as  the  wholesale.  If  a 
State  can  control,  to  the  extent 
of  prohibition,  commerce  in  im- 
ported merchandise  up  to  her 
boundaries,  or  the  instant  it  shall 
pass  in  bulk  from  the  hands  of 
the  importer,  she  can  thereby  ex- 
clude foreign  commerce,  and  deny 
her  markets  to  foreign  nations. 
The  laws  of  Congress  make  no 
distinction  between  commerce  in 
imported  wines  and  spirits  and  other 
foreign  merchandise.  The  recog- 
nition of  the  power  of  a  State  to 
exclude  the  first  from  its  market 
whenever  public  sentiment  requires 
it,  must  embrace  the  like  power  in 
respect  to  all  other  descriptions  of 
imports  whenever  the  public  senti- 
ment of  a  State  demands  its  exer- 
cise. The  point  where  regulation 
ceases  and  prohibition  begins  is 
the  point  of  collision  and  of  un- 
constitutional operation  of  a  State 
law  affecting  foreign  commerce. 
In  any  and  all  cases  the  power  to 
deny  sale  includes  the  power  to 
prohibit  importation ;  and  the  ques- 
tion of  power  is  the  same,  whether 
exercised  directly  by  the  legislature 
or  indirectly  by  its  agents  there- 
unto authorized.     The  operation  of 


B.N.A.  ACT,  s,  92  (9);— S1MILAE  LAWS. 


215 


the  law  on  foreign  wines  and  spirits 
deprives  imported  articles  of  their 
vendible  quality.  The  right  to 
sell  is  connected  with  the  payment 
of  duties,  and  the  right  to  sell  must 
extend  beyond  the  importer,  or  it  is 
an  inoperative  right.  By  treaty 
with  France  their  wines  are  ad- 
mitted to  consumption  in  the 
markets  of  the  IT.  S.  The  law 
complained  of  shuts  the  markets  of 
the  States  against  the  fair  and  just 
operation  of  those  laws  and  treaties 
of  the  U.  S.,  and  renders  them  so 
far  inoperative.  The  Act  blends 
two  powers  to  be  exercised  at 
pleasure  under  the  statute — the  one 
legitimate,  to  regulate;  the  other 
unconstitutional,  to  prohibit  when- 
ever public  sentiment  of  the  State 
comes  up  to  that  point.  If  one 
State  can  exclude  one  or  more 
articles  of  import,  she  pays  so 
much  less  revenue  than  other 
States  that  admit  all,  and  in  this 
way  the  '  duties  are  not  uniform 
throughout  the  U.  S.'  If  a  State 
shuts  its  markets  against  one  or 
more  articles  admitted  under  a 
reciprocal  treaty  with  »  foreign 
nation  by  denying  a  sale  of  it,  then 
the  U.  S.  cannot,  in  good  faith, 
perform  its  reciprocal  engagements. 
"  The  line  of  argument  in  favour 
of  the  constitutionality  of  the  law 
was  after  this  sort  : — The  State 
has  a  right  to  provide  for  the  health 
of  its  citizens  by  police  regulations. 
A  law  restraining  an  indiscriminate 
traffic  in  wines  and  spirits,  designed 
to  protect  life  and  health  by  pro- 
moting temperance  and  sobriety,  is 
a  police  law.  In  Brown  v.  Mary- 
land, 25  S.  C.  U.  S.  (12  Wheat.) 
p.  443,  the  court  observes,  'The 
power  to  direct  the  removal  of  gun- 
powder is  a  branch  of  the  police 
power,  which  unquestionably  re- 
mains, and  ought  to  remain,  with 
the  States,'  and  '  the  removal  or  de- 
struction of  infectious  or  unsound 
articles  is,  undoubtedly,'  a  branch 
of  the  same  power.  Harbour  laws, 
ballast  laws,  &c,  are  of  a  similar 
character.  They  are  sustained  be- 
cause they  are  police  regulations  of 


the  States,  and  are  not  regulations  Slavin  v.  Coep, 
of  foreign  commerce,  though  for  OT  0wLLIA- 
the  purpose  of  protecting  health 
and  property  they  necessarily  deal 
with  it,  and  such  laws  are  not  in- 
compatible with  or  repugnant  to 
foreign  commerce.  Police  laws 
have  in  fact  everywhere  been  main- 
tained against  the  supreme  power 
of  the  U.  S.,  notwithstanding  this 
obvious  interference.  The  design 
of  the  law  is  manifestly  to  prevent 
tippling  and  disorder  by  promot- 
ing temperance  and  sobriety,  and 
whether  it  be  a  regulation  of  trade 
or  police,  or  both,  relates  to  affairs 
completely  internal.  Is  this  a  suit- 
able matter  to  engage  legislative  at- 
tention ?  Does  such  traffic  demand 
restraint,  or  does  the  legislature 
employ  it  as  a  pretext  to  regulate 
foreign  commerce  ?  Whether  an 
applicant  for  a  license  is  a  suitable 
person,  and  whether  the  public  good 
requires  the  grant  to  be  made,  are 
facts  to  be  ascertained  which  must 
depend  upon  evidence,  and  the  ques- 
tion cannot  be  decided  without  an 
exercise  of  judgment.  It  is  diffi- 
cult to  comprehend  how  a  selection 
of  suitable  persons  or  suitable  places 
can  be  made  without  the  exercise 
of  so  much  discretion  as  such  a 
decision  implies.  Police  laws  may 
be  carried  to  any  extent  which  the 
public  welfare  demands.  If  the 
cargo  of  a  vessel  is  infected  and 
dangerous,  it  is  destroyed,  and  all 
revenue  and  private  interests  are 
sacrificed  for  the  public  safety. 
Gunpowder  is  required  to  be  landed 
and  stored  in  a  way  which  saves 
life  and  property  from  jeopardy. 
Ballast  is  required  to  be  deposited 
where  it  does  no  mischief  to  navi- 
gation. The  publication  by  sale 
or  otherwise  of  obscene  books, 
prints,  pictures,  &c,  is  an  indict- 
able offence.  Yet  such  laws  are 
undeniably  constitutional,  and  are 
maintained  as  public  regulations  on 
the  ground  that  the  public  health, 
morals,  and  property,  demand  pro- 
tection. The  legal  provision  in 
that  behalf  must  be  such  as  to 
meet  the  emergency.     If  excessive 
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of  Okillia.  -fog  an  evij;  ^  should  be  guarded 
against  by  wise  and  prudent  re- 
gulations. If  the  evil  be  of  such 
magnitude  as  to  demand  stringent 
provisions  reaching  to  exclusion, 
there  is  no  constitutional  objection 
to  such  legislation.  The  reason- 
ing for  the  law  it  was  contended, 
established,  amongst  others,  these 
propositions  :  —  That  the  traffic 
in  wines  and  spirituous  liquors 
has,  in  the  public  judgment,  as  ex- 
pressed through  ages  and  centuries, 
demanded  a  restraint  and  regula- 
tion ;  that  if  the  right  of  a  State  to 
maintain  police  laws  is  complete 
and  unqualified,  there  can  be  no 
constitutional  conflict  with  the  laws 
of  the  U.S.,  as  the  power  is  abso- 
lute and  supreme;  see  also  25  S.  C. 
U.  S.  (12  Wheat.),  pp.  549,  550, 
571,  as  to  admitted  police  powers. 
The  license  system  was  adopted 
in  England  at  a  very  early  period 
of  her  history,  and  has  ever  since 
composed  a  part  of  the  police  sys- 
tem of  that  kingdom  :  Crabb's 
History  of  the  Eng.  Law,  477. 
License  regulations  were  adopted 
by  the  provincial  legislature  of  New 
Hampshire :  Provincial  Laws  of 
New  Hampshire,  ed.  1761,  pp.  64, 
143. 

"  In  giving  judgment,  Taney, 
J.,  stated,  46  S.  C.  U.  S.  (5 
How),  p.  573,  that '  the  validity  of 
each  of  them  (the  laws)  has  been 
drawn  in  question  upon  the  ground 
that  it  is  repugnant  to  that  clause 
of  the  constitution  of  the  U.  S. 
which  confers  upon  Congress  the 
power  to  regulate  commerce  with 
foreign  nations  and  among  the 
several  States.'  And  at  p.  577, 
'  These  laws  may,  indeed,  dis- 
courage imports  and  diminish  the 
price  which  ardent  spirits  would 
otherwise  bring.  But  although  a 
State  is  bound  to  receive  and  to  per- 
mit the  sale  by  the  importer  of  any 
article  of  merchandise  which  Con- 
gress authorises  to  be  imported,  it 
is  not  bound  to  furnish  a  market 
for  it,  nor  to  abstain  from  the  pas- 
sage   of    any   law    which    it    may 


deem  necessary  or  advisable  to 
guard  the  health  or  morals  of  its 
citizens,  although  such  law  may 
discourage  importation,  or  diminish 
the  profits  of  the  importer,  or  lessen 
the  revenue  of  the  general  Govern  • 
ment.  And  if  any  State  deems  the 
retail  and  internal  traffic  in  ardent 
spirits  injurious  to  its  citizens,  and 
calculated  to  produce  idleness,  vice, 
or  debauchery,  I  see  nothing  in  the 
constitution  of  the  U.  S.  to  prevent 
it  regulating  and  restraining  the 
traffic,  or  from  prohibiting  it  al- 
together, if  it  thinks  proper. 
McLean,  J.,  in  his  judgment,  ob 
serves,  at  p.  589,  'A  license  to 
sell  an  article,  foreign  or  domestic, 
as  a  merchant,  or  innkeeper,  or 
victualler,  is  a  matter  of  police  and 
of  revenue  within  the  power  of  a 
State.  It  is  strictly  an  internal  re- 
gulation, and  cannot  come  in  con- 
flict, saving  the  rights  of  the  im- 
porter to  sell,  with  any  power 
possessed  by  Congress.'  And  at 
p.  590 :  '  The  license  system,  as 
adopted  in  all  the  States,  restrains 
persons  from  selling  by  retail  who 
have  not  taken  a  license;  and  a 
license  to  retail  spirits  is  granted 
by  the  court,  or  some  other  body, 
at  its  discretion  and  on  certain  con- 
ditions. The  applicant  to  obtain  a 
license  must  be  recommended  by  a 
majority  of  the  select  men  of  the 
town,  as  a  person  of  good  moral 
character.  .  .  .  The  necessity  of  a 
license  presupposes  a  prohibition 
of  the  right  to  sell  to  those  who 
have  no  license.  For  if  a  State 
may  require  a  license  to  sell,  it  may, 
in  the  exercise  of  a  proper  discre- 
tion, limit  the  number  of  such 
licenses  as  the  public  good  may 
seem  to  require.'  And  at  p.  591, 
'  A  discretion  on  this  subject  must 
be  exercised  somewhere,  and  it  can 
be  exercised  nowhere  but  under  the 
State  authority.  The  State  may 
regulate  the  sale  of  foreign  spirits, 
and  such  regulation  is  valid,  though 
it  reduces  the  quantity  of  spirits 
consumed.'  And  at  p.  592,  'In 
all  matters  of  government,  and  es- 
pecially of  police,  a  wide  discretion 
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is  necessary.     It  is  not  susceptible 
of  an  exact  limitation,  but  must  be 
exercised  under  the  changing  exi- 
gencies of  society.    In  the  progress 
of  population,  of  wealth,  and  civili- 
sation, new  and  vicious  indulgences 
spring  up,  which  require  restraints 
that  can  only  be  imposed  by  the 
legislative  power.  .  .  .   And  if  the 
foreign  article  be  injurious  to  the 
health  or  morals  of  the  community, 
a  State  may,  in  the  exercise  of  that 
great  and  conservative  police  power 
which  lies  at  the  foundation  of  its 
prosperity,  prohibit  the  sale  of  it.' 
No  one  doubts  this  in  relation  to 
infected  goods  or  licentious  publi- 
cations.    Such  a  regulation   must 
be  made  in  good  faith,  and  have  for 
its  sole  object  the  preservation  of 
the  health  or  morals  of  society.     If 
a  foreign  spirit  should  be  imported 
containing  deleterious  ingredients, 
fatal  to  the  health  of  those  who  use 
it,  its  sale  may  be  prohibited. 

"  Caron,  J.,  at  p.  611,  says  : — '  I 
admit  as  inevitable,  that  if  the 
State  has  the  power  of  restraint 
by  licenses  to  any  extent,  she  has 
the  discretionary  power  to  judge  of 
its  limit,  and  may  go  to  the  length 
of  prohibiting  sales  altogether,  if 
such  be  her  policy;  and  if  this 
court  cannot  interfere  in  the  case 
before  us,  so  neither  could  we  in- 
terfere in  the  extreme  case  of  entire 
exclusion,  except  to  protect  imports 
belonging  to  foreign  commerce  as 
already  defined.' 

"Woodbury,  J.,  said,  at  p.  621 : 
— '  The  leading  object  of  the  license 
is  to  insure  the  sale  of  spirits  in 
quantities  not  likely  to  encourage 
intemperance,  and  at  places  and 
times,  and  by  persons,  conducive  to 
that  end.'  And  at  p.  624 :  '  This 
local,  territorial,  and  detailed  legis- 
lation should  vary  in  different 
States,  and  is  better  understood  by 
each  than  by  the  general  govern- 
ment; and  hence,  as  the  colonies 
under  an  empire  usually  attend  to 
all  such  local  legislation  within  their 
limits,  leaving  only  general  outlines 
and  rules  to  the  parent  country  at 
home,  as  towns,  cities,  and  corpora- 


tions do  it  through  bye-laws  for  Slavin  v.  Coev. 
themselves  after  the  State  legis-  <"  Omilia. 
lature  lays  down  general  prin- 
ciples, and  as  the  war  and  navy 
departments,  and  courts  of  justice 
make  detailed  rules  under  general 
laws ;  so  here  the  States,  not  con- 
flicting with  any  uniform  general 
regulations  by  Congress  as  to  for- 
eign commerce,  must  for  conveni- 
ence, if  not  necessity,  from  the  very 
nature  of  the  power,  not  be  debarred 
from  any  legislation  of  a  local  and 
detailed  character  on  matters  con- 
nected with  that  commerce  omitted 

by  Congress.' 

"In  deciding  that  these  laws  were 

constitutional,  several  of  the  judges 

referred  to  the  doctrine  now  well 

established  in  the  U.  S.,  that  the 

powers  which  were  not  delegated  by 

the  State  governments  to  that   of 

the  U.  S.  remained  with  the  States, 

and  contended   that  the  power  to 

license   and   regulate   the    sale   of 

wines  and   spirituous  liquors   was 

one  which  was  not  surrendered  in 

giving  to    Congress   the   right   to 

regulate  commerce.  Here,  how- 
ever, our  local  legislature,  it  is  con- 
tended, only  possesses  the  powers 

expressly  granted  to   it,  the  more 

extended  powers    remaining   with 

the  Dominion  legislature.  Admit- 
ting this  to  be  so  for  the  purpose 

of  the  present  discussion,  it  by  no 

means  follows  that  the  local  legis- 
lature does  not  possess  the  power 

in   this    matter    which  would   be 

necessary  to  sustain  the  two  bye- 
laws  referred  to. 

"  As  far  as  the  province  of  Upper 

Canada  was  concerned,  the  dele- 
gates who  represented  the  views  of 

that  section  of  the  united  province 

of   Canada,  well   knew   what   the 

municipal    institutions    of    Upper 

Canada  were,   and    some  one    of 

them  had  probably  introduced  and 

carried    through     the    legislature, 

only   a  short  time  before,  the  Act 

passed  on   15th  August  1866,  en- 

tituled   'An    Act    respecting    the 

Municipal  Institutions  of   Upper 

Canada,'  29  and   30  Vict.   c.    51. 

They  .knew  that  in  the  sections  of 
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op  Obillia.  power  was  granted  to  the  munici- 
palities in  Upper  Canada,  under 
certain  circumstances,  to  limit  the 
number  of  taverns,  and  to  prohibit 
the  licenses  of  shops  for  the  sale 
of  spirituous  liquors  in  the  several 
municipalities.  When,  then,  this 
Imperial  Act  uses  the  very  words  of 
the  title  of  this  Bill,  in  giving  as  one 
of  the  class  of  subjects  on  which 
the  provincial  legislature  may  pass 
laws,  namely,  '  municipal  institu- 
tions in  the  province,'  can  there  be 
any  reasonable  doubt  that  it  was 
expected  and  intended  that  the 
'municipal  institutions  '  which 
were  to  be  constituted  under  that 
authority  would  possess  the  same 
power  as  those  which  were  then 
in  existence,  under  the  same  name 
in  the  province  ?  I  should  think 
not.  I  think  we  may  properly 
hold  that  the  powers  now  con- 
tended for  were  intended  to  be, 
and  were,  vested  in  the  provincial 
legislature  by  these  very  words. 
Their  being  followed  by  '  Shop, 
saloon,  tavern,  auctioneer,  and  other 
licenses,  in  order  to  the  raising  of 
a  revenue  for  provincial,  local,  or 
municipal  purposes' — does  not,  in 
our  opinion,  show  it  was  the  inten- 
tion to  limit  the  exercise  of  the 
powers  which  municipal  institutions 
ought  to  have,  and  which  they  had 
had,  of  limiting  the  sale  by  retail 
in  inns  or  by  prohibiting  the  sale 
thereof  in  shops,  but  rather  to  re- 
move all  doubts  as  to  their  right  to 
raise  revenue  either  for  provincial, 
local,  or  municipal  purposes  by  the 
the  issuing  of  these  and  other  licen- 
ses. The  B.  N.  A.  Act  of  1867 
must  have  been  passed  on  a  confer- 
ence with  the  delegates  from  the 
different  provinces,  and  the  various 
provisions  as  to  the  powers  and 
subjects  of  legislation  by  the  Do- 
minion and  local  parliaments  must 
have  been  suggested  by  these  dele- 
gates. Their  suggestions  must  have 
been  based  on  personal  knowledge 
of  the  various  modes  in  which  legis- 
lation on  those  subjects  had  been 
had  in  the  various  provinces  before 


the  confederation,  and  if  it  had  been 
intended  that  similar  legislation 
should  not  have  been  continued  as 
before  by  the  various  provinces, 
there  is  no  doubt  that  such  inten- 
tion would  have  been  expressed  in 
the  Act. 

"  And  when  words  and  expres- 
sions are  imported  into  that  Act 
which  have  been  in  common  use  in 
legislating  for  these  provinces,  we 
must  continue  interpreting  these 
words  in  the  same  manner  and  to 
mean  the  same  thing  as  we  decided 
they  meant  in  the  statutes  passed 
by  our  own  legislatures.  It  would 
create  great  difficulties  and  incon- 
venience if  we  did  not  act  on  this 
rule. 

"  Under  the  252nd  section  of  the 
Municipal  Act  of  1866,  it  was  de- 
clared that  no  tavern  or  shop  license 
should  be  necessary  for  selling 
liquors  in  the  original  packages  in 
which  the  same  have  been  received 
from  the  importer  or  manufacturer, 
provided  such  packages  contain 
respectively  not  less  than  five  gal- 
lons, or  one  dozen  bottles.  The 
shop,  saloon,  and  tavern  licenses,  I 
think  we  may  assume,  were  for  the 
purpose  of  allowing  the  parties  to 
sell  by  retail,  and  the  prohibitory 
power,  under  the  Municipal  Act  of 
1866,  was  to  prohibit  the  sale  by 
retail — sec.  249,  No.  9. 

"  The  reference  to  selling  spirit- 
uous liquor  by  retail  was  made 
at  a  very  early  period,  in  re- 
lation to  the  sale  of  spirituous 
liquors  in  Canada.  By  the  Im- 
perial statute,  14  Geo.  III.  c.  88., 
sec.  5,  a  duty  of  £1  16*.  for  any 
license  to  any  person  for  keeping  a 
house  or  any  other  place  of  public 
entertainment,  or  for  the  retailing 
of  wine,  brandy,  rum,  or  any  other 
spirituous  liquors,  was  imposed. 
And  by  the  provincial  statute  of 
U.  C,  37  Geo.  III.  c.  12.,  sec.  1, 
every  shopkeeper  who  sells  wine, 
brandy,  rum,  or  other  spirituous 
liquors  in  less  quantity,  at  any  one 
time,  than  three  gallons,  shall  be 
possessed  of  a  license  for  that  pur- 
pose.    The  legislature  of  the  pro- 
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vince  of  Canada,  up  to  the  time  of 
the  confederation  of  the  provinces, 
seems  to  have  limited  the  granting 
of  licenses  for  the  sale  of  wines  and 
spirituous  liquors  to  shopkeepers, 
and  to  tavern  and  saloon  keepers, 
and  the  like,  who  sold  by  retail, 
and  did  not  make  it  necessary  for 
the  importer  or  manufacturer  to 
take  out  a  license  to  sell  when  sell- 
ing by  wholesale,  which,  at  first, 
was  limited  to  quantities  not  less 
than  three  gallons,  and  latterly  to 
five  gallons.  The  legislation  as  to 
the  excise  on  the  manufacture  of 
liquors,  and  the  licensing  of  those 
engaged  in  that  business,  seems  to 
have  been  kept  separate  from  the 
legislation  as  to  granting  licenses 
to  shopkeepers  and  tavern  keepers. 
We  think,  looking  at  the  legislation 
by  the  province  of  Ontario  as  ap- 
plicable to  the  giving  the  powers  of 
limiting  the  number  of  taverns  in 
a  municipality,  or  prohibiting  the 
sale  by  retail  of  spirituous  liquors 
by  shopkeepers  in  such  munici- 
pality, that  this  is  a  power  which 
may  be  properly  exercised  by  the 
local  legislature  as  a  matter  chiefly 
of  police,  of  a  merely  local  and  pri- 
vate nature,  when  it  does  not  inter- 
fere with  the  sale  of  imported  or 
manufactured  liquors  otherwise  than 
as  by  retail. 

"  We  further  think  that  the  power 
may  be  exercised,  looking  at  the 
nature  of  the  legislation  on  the  sub- 
ject, under  the  power  given  to  the 
local  legislature  to  legislate  exclu- 
sively in  relation  to  municipal  insti- 
tutions, and  that  the  power  to  legis- 
late as  to  shop  and  other  licenses, 
in  order  to  the  raising  of  a  revenue, 
does  not  limit  such  power,  but  was 
so  placed  there  rather  with  a  view 
of  removing  all  doubts  as  to  the 
right  of  the  provincial  legislature  to 
raise  a  revenue  by  those  means." 
[His  Lordship  then  quoted  Mar- 
shall, C.J.,  in  M'Culloch  v.  State 
of  Maryland,  17  S.  C.  U.  S.  (4 
Wheat.),  pp.  407,  409,  421,  and  in 
Brown  v.  State  of  Maryland,  25  S.  0. 
U.  S.  (12  Wheat.)  p.  436,  and  John- 
son, J.,  in  Gibbons  v.  Ogden,  22 


S.  C.  IT.  S.  (9  Wheat.),  pp.  229,  Slato  y.  Corp. 
230,  and  continued.]  "  We  think  0F  CtoLLIA- 
the  party  who  apply  to  quash 
these  bye-laws  have  failed  to  shew 
that  the  legislature  of  the  province 
of  Ontario  had  not  a  right  to  pass 
the  statute  under  which  they  were 
framed.  On  the  contrary,  we  think 
they  have  the  power  conferred  on 
them  to  pass  such  bye-laws  by  the 
reasonable  and  proper  construction 
of  the  words  of  the  B.  N.  A.  Act 
of  1867.  We  think  the  course  of 
legislation  in  Canada  previous  to 
the  passing  of  that  Act  shews  that 
the  granting  of  licenses  to  sell 
wines  and  ardent  spirits  by  retail 
was  a  matter  properly  entrusted  to 
the  municipal  institutions  in  this 
province,  and  that  the  power  to 
prohibit  such  sale  under  certain 
circumstances  was  also  proper  to 
be  entrusted  to  those  institutions  ; 
that  the  power  to  legislate  for 
such  institutions  necessarily  carries 
with  it  the  right  to  confer  on  such 
institutions  all  such  powers,  par- 
ticularly of  police,  as  could  be  most 
conveniently  and  with  advantage  to 
the  community  exercised  by  them, 
and  when  such  matters  may  be  said 
to  be  of  a  merely  local  and  private 
nature  in  the  province,  they  cannot 
be  said  to  interfere  with  the  rights 
possessed  by  the  Dominion  Parlia- 
ment. We  think  the  right  to  license 
brewers  and  distillers,  and  to  im- 
pose duties  of  excise  on  their  manu- 
factures, is  one  that  has  never  been 
conferred  on  municipalities  in  this 
country,  and  would  not  properly 
come  within  the  power  usually  con- 
ferred on  municipal  corporations. 
They  have  always  been  looked  upon 
more  as  matters  of  a  quasi-national 
character  than  of  the  character  per- 
taining to  municipalities.  The  im- 
position of  taxes  on  wines  and  spirits 
imported  from  abroad  has  also  been 
treated  and  considered  in  the  same 
way;  and  in  all  our  statutes  of  a 
prohibitory  character  passed  before 
the  confederation,  the  right  of  the 
importer  and  manufacturer  to  keep 
and  sell  wines  and  spirituous  liquors 
by  wholesale  has  been  recognised 
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and  preserved.  The  rights  of  the 
manufacturers  and  importers  are 
not  interfered  with  improperly  by 
a  municipality  limiting  the  num- 
ber of  houses  to  be  licensed,  or  for- 
bidding shops  to  be  licensed  within 
its  territorial  limits.  This  may  be 
done  by  the  municipalities,  and  im- 
porters and  manufacturers  still  have 
the  right  to  keep  and  sell  by  whole- 
sale the  articles  of  commerce  which 
they  have  imported  or  made."  His 
Lordship  then  said  the  court  con- 
sidered the  two  bye-laws  were  good, 
and  concluded  by  saying :  "Though 
the  Acts  of  1873  and  of  1869  are 
repealed  by  the  statute  of  1874, 
yet  by  that  Act,  the  bye-laws  then 
in  force  were  continued  until  re- 
pealed, or  other  provisions  made  as 
to  the  matters  under  that  Act." 

The  Canadian  Act,  30  May  1849, 
12  Vict.  c.  81.,  intituled  "An  Act 
to  provide,  by  one  general  law,  for 
the  erection  of  municipal  corpora- 
tions, and  the  establishment  of  regu- 
lations of  police  in  and  for  the 
several  counties,  cities,  towns,  town- 
ships, and  villages  in  Upper  Can- 
ada. By  sec.  31  each  municipality, 
&c,  may  make  bye-laws  for  the 
following  : — Sub-sec.  xiv.  :  "  Eor 
regulating  inns,  taverns,  ale  houses, 
victualling  houses,  ordinaries,  and 
all  houses  where  fruit,  oysters, 
clams,  victuals,  or  spirituous  liquors, 
or  any  other  manufactured  bever- 
age, may  be  sold,  to  be  eaten  or 
drank  therein,  and  all  other  places 
for  the  reception  and  entertainment 
of -the  public  within  the  jurisdiction 
of  the  corporation  of  such  township, 
and  to  limit  the  number  of  them ; 
and  in  all  cases  where  there  exists 
no  other  provision  by  law  for  the 
licensing  of  such  houses,  to  provide 
for  the  proper  licensing  of  the  same, 
at  such  rates  as  to  the  corporation  of 
such  township  may  seem  expedient ; 
the  proceeds  of  such  license,  in  cases 
not  otherwise  appropriated  by  law, 
to  form  part  of  the  public  funds  of 
such  township,  and  to  be  disposed 
of  as  the  said  corporation  may  con- 
sider advisable. 

The  preamble  of    13  &  14  Vict. 


c.  65.,  10  August  1850,  an  Act  to 
amend  the  laws  relative  to  tavern 
licences  in  Upper  Canada,  was: 
"  Whereas  it  is  expedient  to  vest  in 
municipal  authorities  in  Upper 
Canada  the  power  of  fixing  the 
number  of  taverns,  beer-shops,  and 
other  houses  and  places  of  public 
entertainment  where  wines  and 
spirituous  or  fermented  liquors  are 
sold,  or  of  prohibiting  such  houses 
or  places  in  the  said  municipalities 
respectively,  and  of  prescribing  the 
conditions  on  which  licenses  to  keep 
the  same  shall  be  obtained  and  held, 
and  the  duty  which  shall  be  paid 
thereon  over  and  above  that  imposed 
on  persons  keeping  such  houses 
and  retailing  wines  and  spirituous 
liquors  therein  by  the  (Imperial) 
Act  14  Geo.  3.  c.  88.,  an  Act  to 
establish  a  fund  towards  further  de- 
fraying the  charges  of  the  admini- 
stration of  justice  and  the  support 
of  the  civil  government  within  the 
province  of  Quebec :  Be  it  therefore 
enacted  by  the  Queen's  Most  Ex- 
cellent Majesty,  &c.  That  so 
much  of  the  Act  of  Upper  Canada 
of  59  Geo.  3.  c.  2.,  an  Act  to  alter 
the  laws  now  in  force  for  granting 
licenses  to  innkeepers,  and  to  give 
to  the  justice  of  the  peace  in  general 
quarter  session  authority  to  regulate 
the  duties  hereafter  to  be  paid  on 
such  licenses ;  or  of  the  Act  6  Will. 
4.  c.  4.,  an  Act  to  repeal  certain  por- 
tions of  36  Geo.  3.  c.  3.,  intituled  an 
Act  to  amend  the  manner  of  licens- 
ing public  houses  and  for  the  more 
easy  convicting  of  persons  selling 
spirituous  liquors  without  a  license, 
&c. ;  or  of  the  Act  3  Vict.  c.  20., 
an  Act  for  further  regulating  the 
manner  of  granting  licenses  to  Inn- 
keepers and  to  the  keepers  of  ale 
and  beer  houses  within  this  pro- 
vince; or  of  the  3  Vict.  c.  21.,  an 
Act  to  continue  and  make  perpetual 
the  Act  59  Geo.  3.  c.  2.,  an  Act  to 
alter  the  laws  now  in  force  for  grant- 
ing licenses  to  Innkeepers,  and  to 
give  to  the  justices  of  the  peace  in 
general  quarter  session,  Ac,  autho- 
rity to  regulate  the  duties  to  be 
paid  on  such  licenses;  or  any  other 
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Act  or  law  in  force  in  Upper  Canada 
as  vests  in  any  justice  of  the  peace 
the  power  of  granting  certificates 
entitling  the  party  to  whom  they 
are  granted  to  obtain  licenses  to 
keep  Inns  or  Houses  of  Public  En- 
tertainment, or  of  making  rules  and 
regulations  for  the  conduct  of  such 
Innkeepers,  or  of  repealing  such 
rules  and  regulations,  or  of  fixing 
the  duty  or  sum  which  any  person 
is  required  to  pay  for  such  license 
or  before  he  can  obtain  the  same, 
or  of  repealing  or  altering  any  duty 
or  sum  so  fixed  or  as  may  be  incon- 
sistent with  any  provision  of  this 
Act,  which  is  to  be  acted  on  before 
the  1st  of  March  next, — shall  be  and 
is  hereby  repealed,  except  the  7th 
and  8th  sections  of  the  provincial 
■Act  thirdly  above  cited.  Section  2  : 
Neither  the  repeal  of  the  said 
Acts  nor  anything  in  this  Act  con- 
tained shall  be  construed  to  repeal 
or  affect  any  duty  or  sum  payable 
on  licenses  to  vend  wine,  brandy, 
and  spirituous  liquors  by  retail  to  be 
granted  or  issued  in  Upper  Canada 
to  shopkeepers  or  others  not  keep- 
ing inns  or  places  of  public  enter- 
tainment, or  any  provision  for  pre- 
venting the  vending  or  imposing 
any  penalty  for  the  vending  of  the 
same  by  such  persons,  or  in  any 
steamboat  or  vessel,  without  a  license, 
or  for  the  recovery  and  distribution 
of  any  such  penalty.  Section  4 : 
That  the  municipality  of  each 
township  or  incorporated  village, 
the  Town  Council  of  each  incor- 
porated town,  and  the  common 
council  of  each  city  of  Upper 
Canada,  shall  have  power  .  to  make 
bye-laws,  for  limiting  the  number 
of  inns  or  houses  of  public  enter- 
tainment in  such  township,  village, 
town,  or  city  for  which  licenses  to 
retail  spirituous  liquors  to  be  drunk 
therein  shall  be  issued,  to  be  in 
force  after  the  last  day  of  February 
1851  (or  for  prohibiting  the  issuing 
of  any  such  licenses,  for  any  house 
in  their  respective  municipalities)  ; 
and  for  fixing  the  terms  and  con- 
ditions which  shall  be  previously 
-complied  with  by  any  person  de- 


siring such  license,  the  description  Liquoh 
of  house  and  accommodation  he  TrafficActs. 
shall  have  and  constantly  maintain, 
and  the  security  he  shall  give  for 
observing  all  the  bye-laws  of  the 
municipality,  and  the  sum  he  shall 
pay  for  such  license  over  and  above 
the  duty  imposed  by  the  Act  afore- 
said of  the  Parliament  of  Great 
Britain.  For  regulating  all  such 
inns  and  houses  of  public  entertain- 
ment, and  for  imposing  for  any 
contravention  of  such  bye-law  any 
penalty  or  punishment  which  they 
may  lawfully  impose  for  any  con- 
travention of  other  bye-laws.  For 
similar  purposes  with  respect  to  ale 
and  beer  houses,  and  other  houses 
for  the  reception  and  entertainment 
of  the  public  where  fermented  or 
other  manufactured  liquors  are 
sold  and  drunk  therein.  Provided 
always,  that  nothing  herein  con- 
tained shall  be  construed  to  relieve 
any  person  keeping  a  house  of  public 
entertainment  and  retailingwine  and 
spirituous  liquors  therein  without  a 
license,  from  the  penalty  imposed  for 
such  offence  by  the  Act  of  Parlia- 
ment of  Great  Britain  aforesaid." 

The  Canadian  Act,  16  Vict.  c. 
184.,  14  June  1853,entituled  "An 
Act  to  repeal  certain  duties  of  excise 
so  far  as  regards  Upper  Canada, 
and  to  vest  certain  powers  in  the 
municipal  authorities  of  that  part 
of  the  province";  gives  many  of  the 
old  Acts  on  this  subject  which  may 
be  valuable  to  refer  to.  The  pre- 
amble is :  "  Whereas  it  is  expe- 
dient to  repeal  all  provincial  Acts 
and  parts  of  Acts  imposing  duties 
in  Upper  Canada  on  licenses  to  sell 
spirituous  liquors  in  any  quantity 
or  in  any  place,  or  to  keep  houses 
of  public  entertainment,  or  on 
licenses  to  hawkers  and  pedlars,  or 
on  keepers  of  billiard  tables,  or  on 
auctioneers,  or  on  the  sale  of  goods 
by  auction,  and  generally  all  duties 
commonly  called  excise  duties  ex- 
cept only  those  imposed  on  dis- 
tillers and  the  spirituous  liquors 
distilled  by  them,  and  all  enact- 
ments providing  for  the  collection 
of  such  duties,  and  to  vest  certain 
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powers  with  regard  to  the  matters 
aforesaid  in  the  municipal  autho- 
rities of  Upper  Canada,  be  it  there- 
fore enacted,"  &c,  that  the  Act 
of  the  Legislature  of  Upper  Canada, 
56  Geo.  3.  c.  34.,  entituled  An  Act 
for  granting  to  His  Majesty  duties 
on  licenses  to  hawkers,  pedlars,  and 
petty  chapmen,  and  other  trading 
persons  therein  mentioned;  and 
the  Act  of  the  said  legislature, 
U.  C.  58  Geo.  3.  c.  5.,  an  Act  to  con- 
tinue and  repeal  part  of,  and  amend 
the  Act  56  Geo.  3.  c.  34. ;  and  the 
Act  of  the  said  legislature,  9  Geo.  4. 
c.  8.,  an  Act  to  continue  an  Act 
entituled  an  Act  to  continue  for 
a  limited  time  an  Act  passed  in 
58  Geo.  3.,  an  Act  to  continue  and 
repeal  part  of  and  amend  an  Act 
passed  56  Geo.  3.,  an  Act  for  grant- 
ing to  His  Majesty  duties  on  licen- 
ses to  hawkers,  pedlars  and  petty 
chapmen,  and  other  trading  persons 
therein  mentioned,  and  to  extend  the 
provisions  of  the  same;  and  the  Act 
of  the  said  legislature,  2  Vict.  c.  23., 
an  Act  to  continue  and  make  per- 
manent an  Act  passed  in  3  Will.  4., 
an  Act  to  continue  the  duty  upon 
licenses  to  hawkers  and  pedlars ; 
and  the  Act  of  the  said  legislature, 
50  Geo.  3.  c.  6.,  an  Act  for  grant- 
ing to  His  Majesty  a  duty  upon 
billiard  tables ;  and  the  8th  and  9th 
sections  of  the  Act  of  the  said  legis- 
lature, 3  Vict.  c.  9.,  an  Act  to  re- 
gulate the  time  of  making  returns 
and  payment  of  collectors,  &c.  ; 
and  the  10th  section  of  the  Act  of 
the  legislature,  3  Vict.  c.  20.,  an 
Act  for  further  regulating  the 
manner  of  granting  licenses  to  inn- 
keepers and  keepers  of  ale  and  beer 
houses  within  this  province;  and 
the  Act  58  Geo.  3.  c.  6.,  an  Act  for 
granting  to  His  Majesty  a  duty  on 
licenses  to  auctioneers,  and  on 
goods,  wares,  and  merchandise  sold 
by  auction  ;  and  the  Act  of  3  Vict, 
c.  23.,  re  the  same;  and  the  2nd 
section  of  3  Vict.  c.  22.,  an  Act  to 
make  perpetual  6  Will.  4.,  an  Act 
to  repeal  and  amend  certain  parts  of 
36  Geo.  3.  c.  3.,  an  Act  to  amend  an 
Act  for  regulating  the  manner  of 


licensing  public  houses,  and  for 
more  easy  conviction  of  persons 
selling  spirituous  liquors  without 
license,  and  also  for  regulating  the 
duty  to  be  levied  on  licenses  to 
shopkeepers;  and  the  Act  of  the 
province,  13  &  14  Vict.  c.  7.,  an 
Act  to  amend  the  law  relative  to 
hawkers  and  pedlars ;  and  so  much 
of  the  Act  of  the  province,  4  &  5 
Vict.  c.  21.,  an  Act  to  make  certain 
alterations  in  the  laws  relative  to 
the  duty  upon  sales  of  property  by 
auction  as  imposes  or  continues  any 
duty  on  auctioneers  or  on  goods, 
wares  or  merchandise  sold  by  auc- 
tion in  Upper  Canada; — shall  be 
repealed,  with  all  other  Acts  or  parts 
of  Acts,  whether  of  the  Parliament 
of  this  province  or  of  the  Legislature 
of  Upper  Canada,  imposing  or  con- 
tinuing any  duty  in  Upper  Canada 
on  auctioneers  or  on  the  sale  of 
goods  and  wares  or  merchandise 
by  auction,  or  on  hawkers,  traders, 
or  petty  chapmen,  or  on  keepers  of 
billiard  tables,  or  on  persons  selling 
wine,  brandy  or  spirituous  liquors, 
ale  or  beer,  by  retail  in  any  place, 
or  on  keepers  of  houses  of  public 
entertainment,  or  requiring  that 
any  person  shall  take  out  any  license 
in  order  to  enable  him  to  lawfully 
sell  goods,  wares,  or  merchandise  by 
auction,  or  to  act  as  a  hawker  or 
pedlar,  trader  or  petty  chapman,  or 
to  keep  any  billiard  table  for  hire  or 
otherwise,  or  to  sell  wine,  brandy 
or  spirituous  liquors,  ale  or  beer, 
by  retail,  except  only  as  regards 
any  penalty  already  incurred.  Pro- 
vided that  nothing  herein  contained 
shall  affect  any  duty  or  sum  pay- 
able under  any  bye-law  of  any 
municipality  in  Upper  Canada 
made  under  authority  of  the  Act  of 
Parliament  of  the  province,  13  &  14 
Vict.  c.  65.,  or  in  any  way  to  im- 
pair the  effect  of  any  bye-law  made 
under  the  authority  of  the  said  Act, 
or  to  repeal,  alter,  or  affect  any  Act 
or  law  concerning  distilleries  or 
distillers,  or  any  duties  imposed 
upon  spirituous  liquors  distilled  or 
made  by  them. 

Section  3    enacted  that    muni- 
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cipalities  might  make  bye-laws  for 
(sub-sec.  1)  regulating  and  govern- 
ing auctioneers,  &c. ;  sub-sec.  2, 
for  regulating  and  governing  all 
shopkeepers,  storekeepers,  and 
others  selling  wine,  brandy  or 
other  spirituous  liquors,  ale  or 
beer,  by  retail,  in  places  other  than 
houses  or  places  of  public  enter- 
tainment, and  for  requiring  any  such 
person  to  take  out  a  license  from 
any  municipal  officer  to  be  desig- 
nated in  such  bye-law,  before  it 
shall  be  lawful  for  him  to  sell  any 
wine,  brandy  or  other  spirituous 
liquor,  ale  or  beer,  as  aforesaid, 
within  the  municipality,  and  for 
fixing  the  sum  which  shall  be  pay- 
able for  each  such  license,  and  the 
time  during  which  it  shall  be  in 
force,  and  for  limiting  the  number 
of  persons  to  whom,  and  the  houses 
or  places  for  which  such  licenses 
shall  be  granted  within  the  muni- 
cipality ;  or  for  preventing  abso- 
lutely the  sale  of  wine  or  brandy 
or  other  spirituous  liquors,  ale  or 
beer,  or  any  of  them,  by  retail 
within  the  municipality;  and  for 
making  such  further  enactments 
as  may  be  deemed  necessary  for 
giving  full  effect  to  any  such  bye- 
law,  and  for  imposing  penalties  for 
the  contravention  thereof.  Pro- 
vided always  that  the  selling  of  any 
wine,  brandy  or  other  spirituous 
liquors,  ale  or  beer,  in  the  original 
packages  in  which  the  same  were 
received  from  the  importer  or  manu- 
facturer, and  not  containing  re- 
spectively less  than  five  gallons  or 
one  dozen  bottles,  shall  not  be  held 
to  be  selling  by  retail  within  the 
meaning  of  the  Act.  Sub-sec.  3 
provided  for  regulating  the  keeping 
billiard  tables.  Sec.  4  contained 
the  proviso  that  no  bye-laws 
which  shall  be  intended  abso- 
lutely to  prevent  the  sale  of  spirit- 
uous liquors,  &c,  within  any  muni- 
cipality, or  at  any  place  other  than 
a  house  of  public  entertainment, 
or  should  require  payment  of  a 
greater  sum  than  £10  for  licenses, 
should  be  valid  unless  previously  ap- 
proved by  a  majority  of  the  quali- 


fied    municipal     electors     of    the  Liquor 
municipality.  Teaffic  Acts. 

By  the  Imperial  Act  14  Geo.  3. 
c.  88.,  a  tax  was  placed  on  all 
wine,  rum,  and  brandy,  imported 
into  the  province  of  Quebec,  to 
establish  a  fund  towards  defray- 
ing the  charges  of  the  adminis- 
tration of  justice  and  the  civil 
government  of  the  province ;  and 
by  sec.  5  there  was  to  be  paid  to 
His  Majesty's  Receiver- General  of 
the  said  province  a  duty  of  £1  16*. 
for  every  license  that  shall  be 
granted  by  the  governor,  &c,  to 
any  person  or  persons  for  keeping 
a  house  or  any  other  place  of 
public  entertainment,  or  for  the  re- 
tailing wine,  brandy,  rum,  or  any 
other  spirituous  liquors  within  the 
said  province,  and  any  person  keep- 
ing any  such  house  or  place  of  en- 
tertainment, or  retailing  any  such 
liquors  without  such  license,  should 
forfeit  £10.  Then  we  have  the 
Quebec  Act,  35  Geo.  3.  c.  8.  (1795), 
referred,"  to  in  13  &  14  Vict, 
c.  27.  (1850),  which  was  entituled 
"  An  Act  for  the  more  effectual 
Supression  of  Intemperance."  The 
Act  of  35  Geo.  3.  c.  8.  was  entituled 
"An  Act  for  granting  to  His  Ma- 
jesty duties  on  licenses  to  hawkers, 
pedlars,  and  petty  chapmen,  and  for 
regulating  their  trade;  and  for 
granting  additional  duties  on  li- 
censes to  persons  for  keeping 
houses  of  public  entertainment  or 
for  retailing  wine,  brandy,  rum,  or 
other  spirituous  liquors."  It  enacted 
that  there  should  be  paid  by  every 
person  or  persons  who  shall  take 
out  a  license  for  keeping  a  house  or 
any  other  place  of  public  entertain- 
ment, or  for  retailing  wine,  brandy, 
rum,  or  other  spirituous  liquors 
within  this  province,  in  a  less  quan- 
tity than  three  gallons  at  one  time, 
under  the  Imperial  Act  14  Geo.  3. 
c.  88.,  the  sum  of  £2  over  and 
above  the  duty  now  payable  by  him, 
her,  or  them  for  such  license  under 
the  said  Act  of  Parliament,  and  such 
additional  sum  shall  be  paid  before 
the  delivery  of  such  license.  By 
sec.  3  a  person  keeping  a  house  of 
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public  entertainment  requiring  a 
license  should  be  approved  of  by 
two  justices,  and  produce  a  certifi- 
cate from  three  householders  of  the 
parish,  one  of  which  shall  be  a 
churchwarden,  certifying  the  appli- 
cant was  a  proper  person. 

It  may  be  of  value  to  note 
that,  on  the  29th  March  1777, 
17  Geo.  3.  c.  5.,  there  was  pass- 
ed under  the  great  seal  of  the  pro- 
vince of  Quebec  an  ordinance 
prohibiting  the  selling  of  strong 
liquors  to  the  Indians  in  the  pro- 
vince of  Quebec.  "  Whereas  many 
mischiefs  may  be  occasioned  by  the 
practice  of  selling  rum  and  other 
strong  liquors  to  the  Indians,  and 
of  buying  their  cloths  and  arms, 
and  also  by  trading  with  the  said 
Indians,  or  settling  amongst  them 
without  a  license,  it  is  ordained 
and  enacted  by  His  Excellency  the 
Captain-General  and  the  Governor- 
in-Chief  of  this  province,  by  and 
with  the  advice  and  consent  of  the 
Legislative  Council  of  the  same, 
that  from  and  after  the  publication 
of  this  ordinance,  no  person  or 
persons  whatsoever  shall  sell,  dis- 
tribute, or  otherwise  dispose  of,  to 
any  Indian  or  Indians  within  this 
province,  or  to  any  other  person  or 
persons  for  their  use,  any  rum  or 
strong  liquors  of  what  kind  or 
quality  soever,  or  shall  knowingly 
or  willingly,  suffer  the  same  in  any 
manner  to  come  to  the  hands  of 
any  Indian  or  Indians  without  a 


special  license  in  writing  for  that 
purpose,  first  had  and  obtained 
from  the  Governor,  Lieutenant- 
Governor,  or  Commander-in-Chief 
of  this  province  for  the  time  being, 
or  from  His  Majesty's  agents  or 
superintendents  for  Indian  affairs, 
or  from  His  Majesty's  command- 
ants of  the  different  forts  in  this 
province,  or  from  such  other  person 
or  persons  as  the  Governor,  Lieu- 
tenant-Governor, or  Commander- 
in-Chief  of  the  province  for  the 
time  being  shall  authorize  for  that 
purpose."  The  penalty  for  first 
offence  was  £5,  and  imprisonment 
not  exceeding  one  month ;  for  second 
offence  £10,  and  imprisonment  not 
exceeding  two  months.  "  If  a  per- 
son so  offending  be  a  publican, 
innkeeper,  or  retailer  of  strong 
liquors,  he  shall  over  and  above  the 
said  penalty  and  imprisonment  be 
rendered  incapable,  from  the  day 
of  his  conviction,  of  selling  and 
retailing  liquors  to  any  person 
whatsoever,  notwithstanding  any 
license  that  he  may  have  had  for 
that  purpose,  which  license  is  here- 
by declared  to  be  null  or  void  from 
the  day  of  his  conviction."  See 
1  Lois  du  Bas  Canada,  12. 

In  Gardner  v.  Parr,  15  April 
1881,  14  N.  S.  L.  E.  (2  Buss,  and 
Gel.),  225,  Smith,  J. :  "Except  in 
the  city  of  Halifax,  there  are  few, 
if  any,  cities  in  the  provinces  where 
such  liquor  licenses  are  granted." 


(10.)  Local  works  and  undertakings  other  than  such 
as  are  of  the  following  classes  : — 

(«.)  Lines  of  steam  or  other  ships,  railways, 
canals,  telegraphs,  and  other  works 
and  undertakings  connecting  the  pro- 
vince with  any  other  or  others  of  the 
province,  or  extending  beyond  the 
limits  of  the  province.1 


See  Note  1,  p.  225. 
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(5.)  Lines  of  steam  ships  between  the  pro- 
vince and  any  British  or  foreign 
country. 

(c.)  Such  works  as,  although  wholly  situate 
within  the  province,  are  before  or  after 
their  execution  declared  by  the  Par- 
liament of  Canada  to  be  for  the  general 
advantage  of  Canada,  or  for  the  advan- 
tage of  two  or  more  of  the  provinces.1 


'Dow  v.  Black.  In  S.  0.  N.B. 
22  February  1873,  14  S.  C. 
N.  B.  (1  Pugs.),  300.  Ritchie, 
C.J.,  Allen  and  Weldon,  JJ. 
(Fisher,  J.,  dissenting),  held,  fol- 
lowing Reg.  v.  Chandler,  1  Han- 
nay,  548  (June  11,  1869,  S.  C. 
N.  B.,  Ritchie,  C.J.),  that  the 
New  Brunswick  Act,  33  Vict.  c. 
47.,  authorizing  the  issue  of  de- 
bentures to  the  Houlton  Branch 
Railway  to  aid  in  the  construction 
of  a  railway  from  Houlton,  in  the 
State  of  Maine,  to  the  New  Bruns- 
wick and  Canada  railway  in  New 
Brunswick,  was  beyond  the  powers 
of  the  local  legislature  under  the 
B.  N.  A.  Act.  This  was  reversed 
by  Privy  Council  [see  below~\. 

On  the  10th  June  1867,  before 
the  B .  N .  A .  Act  came  into  operation , 
the  then  legislature  of  New  Bruns- 
wick passed  an  Act,  by  sec.  6  of 
which  it  was  provided  that  the  sum 
of  $5,000  per  mile,  not  exceeding 
in  the  whole  $17,500,  should  be 
granted  for  the  construction  of  a 
railway  to  the  boundary  line  of  the 
State  of  Maine  from  the  railway 
leading  from  St.  Andrews  to 
"Woodstock,  to  such  persons  or 
body  corporate  as  shall  construct 
the  said  road,  &c.  On  17  June 
another  Act  was  passed  constitu- 
ting a  body  corporate  under  name 
of  the  Houlton  Branch  Railway 
Company,  and  they  were  autho- 
rized to  make  this  railway,  running 
from  the  intersection  of  the  Wood- 
stock line  with  the  New  Brunswick 
and  Canada  railway,  being  a  place 

S  2340. 


called  Debeck,  to  the  boundary  Dow  v.  Black. 
line  of  the  State  of  Maine  and 
the  province  of  New  Bruns- 
wick. The  preamble  to  the  Act, 
33  Vict.  c.  47.,  in  question,  set 
out  that  the  town  of  Houlton, 
State  of  Maine,  had  offered  the 
Houlton  Branch  Railway  Com- 
pany a  bonus  of  $30,000,  upon 
condition  that  the  said  company 
should  construct  and  equip  a  rail- 
way from  the  town  of  Houlton  to 
the  line  of  the  New  Brunswick 
and  Canada  railway  at  Debeck 
before  1  Jan.  1872.  That  the 
Houlton  Branch  Railway  Com- 
pany were  willing  to  undertake  the 
construction  of  such  connecting 
line  upon  condition  that  the  town 
of  St.  Stephen,  in  the  province  of 
New  Brunswick,  should  give  to  the 
Houlton  Branch  Railway  a  bonus 
of  $15,000,  and  that  the  inhabitants 
of  that  portion  of  the  town  of  St. 
Stephen  called  the  Tower  district 
were  willing  to  give  the  said  sum, 
and  that  such  sum  should  be  raised 
upon  the  credit  of  the  real  and 
personal  property  of  the  inhabi- 
tants. The  Act  of  Assembly  pro- 
vided that  the  $15,000  should 
be  raised  by  the  issue  of  de- 
bentures to  that  amount.  Fur- 
ther, that  the  real  and  personal 
property  of  all  persons  resident 
or  non-resident  in  the  lower  dis- 
trict of  St.  Stephen  should  be 
assessed  in  order  to  raise  the  inter- 
est on  such  debentures,  and  the 
principal  when  the  latter  should 
become  due,  which  was  in  twenty 
years.     The  Act  was  not  to  be  en- 
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Dow  v,  Black,  forced  until  approved  by  two-thirds 
of  the  ratepayers  liable  to  be 
assessed  thereunder,  whose  assent 
was  to  be  certified  by  the  Gover- 
nor in  Council,  that  is  the  Gover- 
nor-General in  Council  in  Canada. 
All  the  formalities  of  the  Act  were 
complied  with.  The  minority  of 
the  ratepayers  dissented  from  the 
arrangement,  and  this  action  was 
raised. 

Allen,    J.,    who    delivered    the 
judgment   of    the  majority,   said : 
"  It  was  contended  this   Act  was 
ultra  vires  of  the  local  legislature, 
and    therefore   void ;    that,  under 
B.  N.  A.  Act,  sec.  92,  sub-sec.  10, 
paragraph    (a),  it  was  withdrawn 
from  the  class  of  subjects  on  which 
the    provincial    legislature    might 
legislate ;  and    that    by    force    of 
sec.  91,  which  declares  the  matters 
over    which    the    Parliament     of 
Canada  should  have  exclusive  legis- 
lative authority,  it  belonged  exclu- 
sively to  that  Parliament.     Under 
sec.    92,    which    enumerates    the 
matters  confided  to  the  local  legis- 
lature,  we    have    by    sub-sec.  10 
'  local   works     and     undertakings 
other  than  such  as  are  of  the  fol- 
lowing classes.'     Then  follow  three 
paragraphs,  (a),  (6),  (c),  of  excepted 
classes.     Paragraph  (a)  is  the  only 
one  that  bears  on  the  subject  before 
us,  and  it   reads  thus — [reads  it]. 
Under    sec.    91,    which    specifies 
the   classes    of    subjects   assigned 
exclusively  to   the    Parliament  of 
Canada,  by  sub-sec.  29  we  have — 
[reads  it.]     It  was  contended  that 
the  subject-matter  of  33  Vict.  c.  47. 
came   within   one  of   such  excep- 
tions,  and  was   therefore   beyond 
the   power   of    the   provincial  as- 
sembly.    In   the   case  of   Reg.  v. 
Chandler,  11  June  1869,  1  Han- 
nay,  S.  C.  N.  B.  548,  this  Court 
very   clearly  enunciated  the  prin- 
ciples by  which  it  should  be  gov- 
erned, in  determining  cases  where 
local  legislation  was  attempted  on 
matters  expressly  withdrawn  from 
the     provincial     legislatures    and 
vested  exclusively   in  the  Parlia- 
ment of  Canada;  and  in  the  case  of 


the  European  and  North  American 
Railway  v.  Thomas,  Hilary  Term 
1872,  14  S.  C.  N.  B.  (1  Pugs.)  42, 
decided  a  short  time  ago,   we  ex- 
amined those  portions  of  the  91st 
and   92nd   sections  by  which  the 
question  now  under  discussion  must 
be  determined.     In   that  case  we 
decided   that  where    the  railway, 
the  immediate   subject  of  legisla- 
tion, was  to  be  constructed  clearly 
within  the  limits  of  the  province, 
and  not   connecting  the  province 
with  any  other  or  others  of  the 
provinces,  and  no   power  was  at- 
tempted to  be  given  to  extend  be- 
yond   into  the   United   States  of 
America,  it  was  properly  the  sub- 
ject of  legislation  by  the  provin- 
cial assembly/'     "  It  is  a  clear  and 
well-established  rule  of  construction, 
that  where  the  words  of  an  Act  of 
Parliament  are  plain   and  unam- 
biguous, and  without  anything  in 
the  Act  to  limit  or  control  them, 
courts  are  bound  to  construe  them 
in  their  plain  and  ordinary  sense. 
In  such  a  case,  we  can  look  to  no- 
thing but  the  language  of  the  Act, 
giving  the   words  of    the  statute 
their   ordinary  meaning,  to  carry 
out  what  the  legislature  in  words 
enacts.     "We  have  cited  enough  of 
the  Act  to  show  the  subject-matter 
legislated  upon,  and  the  general  in- 
tention of  the  legislature  relating 
thereto.     The  other  provisions  re- 
late only  to  the  Act  not  coming 
into  operation  without  the  vote  and 
assent   of  two-thirds  of  the  rate- 
payers of  the  district,  and  to  the 
means  by  which  the  object  contem- 
plated is  to   be  effected.    In  the 
European    and    North    American 
Railway    v.  Thomas    we    showed 
that  the  right  to  legislate  relative, 
inter  alia,  to   railways  and  other 
works  and  undertakings  connecting 
the   province  with   any   other   or 
other  of  the  provinces  or  extending 
beyond  the  limits  of  the  province 
belonged  by  express  terms  of  the 
B.N.A.  Act  exclusively  to  the  Par- 
liament of  Canada.     If  that  be  so, 
how  can  this  33  Vict.  c.  47.  he 
valid  ?    The  railway,  with  a  view  to 
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the  construction  of  which  the  Act 
was  passed,   most   unquestionably 
extends  beyond  the  limits  of  this 
province.     It  is  a  connecting  line 
of    railway    from    the    town    of 
Houlton  in  the  United   States   of 
America  to  the  line  of  the  New 
Brunswick    and    Canada  Railway 
and    Land    Company    (a    railway 
constructed   within   this    province 
by   virtue  of  divers  Acts  of  the 
Provincial   Assembly)   at  or   near 
Debeck    station  so   called   in   this 
province,  for   the  purpose,  as  the 
Act  declares,  of  meeting  the  de- 
sires   of    the    inhabitants    of    the 
town  of  St.  Stephen  in  the  county 
of  Charlotte,  and  to  enable  them  to 
have  (as  stated  in  the  Act)  direct 
railway     communication     between 
Houlton  in  the   State  of   Maine, 
U.S.,  and  the  St.  Croix  Valley  in 
the    county    of    Charlotte   in   this 
province.     How  then  can  anyone 
who  reads  the  Act,  escape  the  con- 
clusion that  it  directly  contravenes 
the  letter  and  spirit  of  the  B.N.A. 
Act  in  this,  that  it  deals  with,  and 
makes  provision  for,  the  construc- 
tion   and  completion  of  a  railway 
unquestionably    extending   beyond 
the  limits  of  the  province,  a  subject- 
matter  expressly  and  unequivocally 
reserved  to  be  dealt  with  exclusively 
by  the  legislative  power  of  the  Par- 
liament of  Canada  ?     It  is  difficult 
to  consider  how,  if  the  local  legisla- 
ture had  the  power,  it  could  more 
efficaciously  legislate  on  the  subject 
of  railways  extending  beyond   the 
limits  of  the  province,  or  secure  the 
existence   or   completion    of   such 
undertakings,  than    by   providing 
the  funds  necessary  for  their  con- 
struction, and  that,  too,  in  a  case 
like  this,  where,  from  the  Act,  it 
would  seem  that  the  giving  of  the 
debentures  to  be  issued  thereunder 
was  an  express  condition  on  which 
the  road  was  to  be  built,  and  with- 
out which,  the  fair  inference  is  the 
road  could  not,  or  would  not,   be 
built."      "  The    local    legislature, 
then,  having,  in  our  opinion,   ex- 
ceeded its   authority,  the  Act  in 
question  is  null  and  void ;  and,  as  a 


necessary  consequence,  any  assess-  Dow  v.  Black. 
ment  made  under  it  must  likewise 
be   of  no  legal  effect,   and    must 
therefore  be  quashed." 

Fisher,  J.,   who  dissented,  and 
with  whose  decision  the   Judicial 
Committee     subsequently     agreed 
[see  beloiv]    said :  "  If  the  words 
'or  extend  beyond  the  limits   of 
the    province,'   in    the   first  para- 
graph of  the   10th  sub-section  of 
sec.    92    of    the   B.    N.   A.  Act, 
are   to   be   taken    in    their   literal 
sense,  then    in    one   view    of   the 
question   33  Vict.  c.  47.  is  ultra 
vires,  as  it  authorizes  the  granting 
of  debentures  to  aid  in  building  a 
railway    from    Houlton,  which    is 
in    the    State    of    Maine,   to    the 
New  Brunswick  and  Canada  Rail- 
way in  this  province,  unless  a  fair 
construction  of  the  Act  may  show 
a  different  intention.     I  have  never 
been  able  to  satisfy  my  mind  that 
this  was  the  true  meaning  of  these 
words.     Before  the   union   of  the 
provinces,  the  legislative  powers  of 
each  province  were  confined  to  the 
limits  of  the  province.     It  was  the 
object  of  the  B.  N.  A.  Act  to  pro- 
vide for  a  Parliament  having  legis- 
lative powers  over  the  whole  Do- 
minion, which  was  constituted  by 
the  united  provinces,  and  a  legis- 
lature   for    each    province.      The 
powers   of  legislation  were  distri- 
buted between  these  different  bodies. 
Objects   of   a   general   or   natural 
character,  such  as  trade  and  com- 
merce, railway,  and  works  running 
over   the    whole    Dominion,   were 
exclusive  subjects  of  legislation  by 
the  Parliament  of  Canada;  whilst 
the  power  to  legislate  upon  local 
matters   and    the    construction    of 
local  works  was  conferred  upon  the 
different   legislatures.     Before  the 
Union,  the  legislatures  of  the  re- 
spective provinces  were  as  incom- 
petent to   enact  a  law  extending 
beyond  their  limits  as  they  are  now. 
The  Parliament  of  Canada  has  now 
no  power  of  legislation  beyond  this 
province  into  the  State  of  Maine. 
It  has  authority  to  pass  laws  upon 
various  subjects  affecting  the  whole 
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Dow  v  Black.  Dominion,  and  which  are  in  force 
in  every  province.  It  may  incor- 
porate a  railway  company  or  autho- 
rize the  construction  of  a  railway 
through  the  whole  Dominion,  or  a 
line  of  telegraph,  or  other  such 
public  work.  Its  legislative  power 
is  general,  extending  over  all 
Canada.  The  legislative  power  of 
each  province  is  confined  to  the 
individual  provinces.  It  appears 
to  be  the  object  of  the  exception  in 
the  10th  sub-section  of  sec.  92  so  to 
limit  the  power  of  the  local  legisla- 
tures as  to  prevent  any  conflict  of 
the  parliaments  in  this  respect ; 
and  whilst  the  Parliament  of  Can- 
ada can  enact  laws  affecting  each 
province,  each  local  legislature  can- 
not legislate  beyond  the  province, 
and  the  exception  confining  the 
power  of  the  local  legislature  to  other 
works  than  those  connecting  the 
province  with  any  other  or  others 
of  the  provinces,  or  extending  be- 
yond the  limits  of  the  province, 
I  think  must  necessarily  mean 
works  within  the  Dominion  of  Can- 
ada, because  by  extending  beyond 
the  limits  of  the  province  into  some 
other  of  the  provinces,  the  autho- 
rity of  the  Parliament  of  Canada 
could  be  contravened ;  whilst  the 
extension  into  the  State  of  Maine 
would  have  no  such  effect,  as  the 
Parliament  is  as  powerless  to  legis- 
late there  as  the  local  legislature, 
and  there  would  be  no  object  for 
such  limitation  of  power.  The 
next  paragraph  expressly  refers  to 
foreign  countries  ;  and  if  the  first 
paragraph  was  intended  to  include 
a  foreign  country,  it  would  not 
have  been  necessary  to  make  special 
provision  therefor  in  the  case  of  a 
line  of  steamships  in  the  second. 
By  construing  the  Act  in  this  way, 
each  paragraph  of  the  clause  has  a 
distinct  meaning,  indicating  the 
object  of  the  different  paragraphs 
and  provisions  ;  and  if  this  be  not 
the  construction  the  second  para- 
graph is  useless,  for,  if  the  words 
'  extending  beyond  the  limits  of  the 
province'  in  the  first  paragraph 
mean  a  foreign  country,  it  includes, 


not  only  the  railways  and  telegraph 
lines,  but  lines  of  steamships,  and 
the  latter  are  the  subject  of  a  dis- 
tinct enactment  in  the  second  para- 
graph, which  could  only  have  been 
inserted  to  provide  for  a  state  of 
things  not  in  contemplation  of  the 
first.  I  cannot  reconcile  these  ex- 
ceptions with  the  general  object  and 
purpose  of  the  Act  by  any  other 
construction.  As  the  authority 
conferred  by  the  30  Vict.  c.  54., 
incorporating  the  Houlton  Branch 
Railway  Company,  to  build  a  rail- 
way is  confined  to  a  line  from  the 
intersection  of  the  Woodstock  line 
with  the  New  Brunswick  and 
Canada  Railway  to  the  boundary 
of  the  State  of  Maine,  I  will  not 
presume  that  the  St.  Stephen  con- 
tribution of  debentures  was  appro- 
priated to  any  other  object  than  is 
contemplated  by  the  Act  of  incor- 
poration, especially  as  the  town  of 
Houlton  is  by  the  statute,  33  Vict, 
c.  47.,  stated  to  have  contributed 
towards  the  construction  of  this 
road.  The  legislature  was  clearly 
authorized,  in  my  view  of  the  law, 
to  enable  the  people  of  St.  Stephen 
to  contribute  towards  the  construc- 
tion of  that  portion  of  the  line 
within  the  province,  and  the  most 
reasonable  presumption  is  that  they 
did  so.  If  there  was  anything  in 
the  30  Vict.  c.  54.  which  would 
come  within  the  exclusive  powers 
of  the  Parliament,  it  is  saved  by  the 
129th  section,  B.  N.  A.  Act,  and 
never  having  been  repealed,  altered, 
or  amended  in  any  way,  is  still  in 
force.  It  also  appears  to  me  that 
the  33  Vict.  c.  47.  comes  within 
the  category  of  powers  provided 
for  in  the  16th  sub-section  of  sec. 
92,  being  purely  a  matter  of  local 
nature.  It  is  difficult  to  discover 
any  provision  in  the  exclusive 
powers  of  the  Parliament  that  may 
be  fairly  construed  to  meet  this 
case;  and  it  cannot  be  contended 
that  the  B.  N.  A.  Act  is  so  con- 
strued as  to  prevent  localities  from 
granting  aid  to  attain  some  local 
object,  or  receive  some  advantage 
purely  local.     The  fair  construction 
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in  this  respect  appears  to  be,  that 
the  authority  conferred  upon  the 
Parliament  to  raise  money  by  any 
mode  or  system  of  taxation  was  f or 
the  purposes  of  the  general  Gov- 
ernment or  of  the  whole  Dominion, 
to  enable  the  Parliament  and 
Government  to  discharge  the  duties 
and  obligations  cast  upon  the  Do- 
minion, and  that  taxation  for  local 
purposes  is  confined  to  the  legisla- 
ture of  each  province. 

"  Nothing  can  be  more  local  than 
the  Act  33  Vict.  c.  47.,  for  its 
enactments  are  made  contingent 
upon  a  favourable  vote  of  the  rate- 
payers of  the  locality  desiring  the 
railway.  The  whole  subject  is  as 
local  as  can  well  be  conceived." 
"  I  have  not  adverted  to  the  13th 
sub-section  of  sec.  92,  which  gives 
the  local  legislatures  exclusive 
power  to  legislate  upon  property 
and  civil  rights,  which  must  com- 
prehend a  case  of  the  kind  under 
consideration,  because  it  does  not 
appear  to  me  to  be  of  the  class  of 
cases  referred  to  in  the  10th  sub- 
section of  sec.  92,  and  it  does  not 
appear  to  me  to  come  under  the 
general  authority  to  tax  for  local 
purposes,  the  local  legislatures 
having  granted  aid  to  objects  of  a 
local  nature.  For  these  reasons  I 
am  of  opinion  the  rule  should  be 
discharged." 

Dow  v.  Black  was  considered  in 
the  Privy  Council  5  March  1875, 
L.  R.  6  P.  C.  272 ;  44  L.  J.,  P.  C. 
52  ;  32  L.  T.  274.  [The  facts  are 
given  above,  and  the  names  of  the 
judges  present  ante,  Note,  p.  67.] 
Sir  James  Colvile  said  (L.  R.  6  P.  C. 
p.  280)  :  "  The  grounds  on  which 
the  Supreme  Court  has  pronounced 
this  Act  to  be  ultra  vires  of  the 
local  legislature  are  entirely  derived 
from,  sub-sec.  10  (a)  of  sec.  92  of 
the  B.  N.  A.  Act.  Sees.  91  and  92 
purport  to  make  a  distribution  of 
legislative  powers  between  the  Par- 
liament of  Canada  and  the  provin- 
cial legislatures,  sec.  91  giving  a 
a  general  power  of  legislation  to 
the  Parliament  of  Canada,  subject 
only    to    the    exception    of    such 


matters  as  by  sec.  92  were  made  Mow  v.  Black. 
the  subjects  upon  which  the  pro- 
vincial legislatures  were  exclusively 
to  legislate.  The  10th  sub-section 
of  sec.  92  among  those  enumerated 
local  works  and  undertakings 
other  than  such  as  are  of  the  fol- 
lowing classes.  Then  follow  the 
exceptions,  and  the  first  of  these  is, 
lines  of  steam  or  other  ships,  rail- 
ways, canals,  telegraphs,  and  other 
works  and  undertakings  connecting 
the  province  with  any  other  or 
others  of  the  provinces,  or  extend- 
ing beyond  the  limits  of  the  pro- 
vince. A  question  touching  the 
construction  of  this  sub-section  has 
been  raised  both  here  and  in  the 
court  below.  The  respondents  in- 
sist that  the  line  of  railways  which 
are  thereby  put  within  the  exclusive 
jurisdiction  of  the  Parliament  of 
Canada  are  all  railways  which 
extend  either  beyond  the  limits  of 
the  province  into  other  provinces 
within  the  Dominion  or  into  foreign 
countries.  On  the  other  hand,  the 
appellants  contend  that  a  more 
limited  construction  is  to  prevail, 
and  that  if  the  sub-section  be  taken 
in  connection  with  the  following 
sub-section  (b),  it  will  be  found  to 
apply  only  to  railways  extending 
beyond  the  limits  of  one  province 
into  another  province  of  the  Do- 
minion. Their  Lordships  do  not 
think  it  necessary  to  determine  on 
the  present  appeal  this  question  of 
construction,  or  to  affirm  that  if  all 
the  legislation  which  has  taken 
place,  including  that  for  the  incor- 
poration of  the  Houlton  Railway 
Company,  and  empowering  it  to 
make  a  railway  to  the  frontier, 
or  beyond  it,  had  taken  place 
after  the  Imperial  statute  for  1867 
had  come  into  operation,  such 
legislation  would  have  been  within 
the  powers  of  the  provincial  legis- 
lature. They  do  not  think  it 
necessary  to  determine  that  ques- 
tion, because  they  are  of  opinion 
that  the  validity  of  the  Act  of 
Assembly,  33  Vict.  c.  47.,  does  not 
depend  on  the  sub-section  in  ques- 
tion.    They  are  of  opinion  that  the 
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Dow  v.  Black.  Act  cannot  be  said  to  be  a  law  in  re- 
lation to  a  local  work  or  undertaking 
within  the  fair  and  reasonable  mean- 
ing of  these  words.  The  incorpora- 
tion of  the  company  with  its  powers, 
and  the  construction  of  the  railway 
up  to  the  frontier,  and  therefore 
so  far  as  any  legislative  power 
within  the  British  dominions  could 
determine  that  construction,  had 
been  already  authorized  by  the  Acts 
passed  before  the  Imperial  statute 
came  into  operation.  The  Act  now 
in  question  did  not  purport  to  en- 
large the  powers  of  the  railway 
company,  nor  could  it  give  them 
powers  to  be  exercised  on  the 
foreign  soil  of  Maine.  Their  Lord- 
ships consider  that  if  the  railway 
company  had  chosen  to  make  an 
arrangement  with  the  inhabitants 
of  Houlton,  in  the  State  of  Maine, 
for  the  construction  of  the  railway 
on  the  terms  of  the  bonus  of 
$30,000  which  had  been  offered  to 
them  from  Houlton,  there  would 
have  been  no  legal  objection  to 
their  carrying  out  that  arrange- 
ment. The  Act  was  merely  one 
which  enabled  the  majority  of  the 
inhabitants  of  the  parish  of  St. 
Stephen  to  raise  by  local  taxation 
a  subsidy  designed  to  promote  a 
work  which  they  considered  to 
be  for  the  benefit  of  their  town, 
and  to  place  the  inhabitants  in 
such  a  position  to  bargain  and  to 
act  for  their  common  benefit,  in 
the  same  manner  as  a  private 
person  might  have  thought  it  for 
his  benefit  to  do.  In  substance 
and  in  principle  it  does  not  differ 
from  a  private  act  authorizing  the 
trustees  or  guardian  of  a  minor  to 
let  a  warehouse  to  such  a  com- 
pany. Suppose  the  work,  instead 
of  being  a  railway,  had  been  a 
canal,  and  the  inhabitants  had 
been  authorized  to  make  a  bargain 
for  the  supply  of  water  to  the 
district,  could  any  doubt  have 
been  entertained  on  the  subject? 
Their  Lordships  are  therefore  of 
opinion  no  objection  to  the  validity 
of  the  Act  is  to  be  found  in  the 
sub-section     in     question."     [For 


end  of  this  judgment  see  Note,  sub- 
sec.  3,  sec.  91,  ante,  p.  67.] 

The  question  in  Reg.  v.  Chand- 
ler, 11  June  1869,  12  S.  C.  N.  B. 
(1  Hannay)  548,  was  an  application 
for  a  prohibition  to  restrain  one 
of  the  county  court  judges  from 
acting  under  an  Act  passed  by 
the  local  legislature  of  New  Bruns- 
wick, 23  March  1868,  entituled  An 
Act  in  Amendment  of  c.  124. 
title  34  of  B.  S.  of  insolvent 
confined  debtors.  The  Act  pro- 
vided for  the  examination  of  a 
debtor  before  the  county  court 
judge  as  to  his  ability  to  pay 
his  debts,  and  for  his  discharge 
from  gaol  where  his  inability  is 
shown,  and  where  he  has  made  no 
fraudulent  transfer.  Ritchie,  C. J., 
delivering  judgment,  held  this  an 
insolvency  law,  which  the  Legis- 
lature of  New  Brunswick  had  no 
power  to  pass  since  the  B.  N.  A. 
Act,  and  prohibited  the  county 
court  judge  from  proceeding  or 
acting  under  the  Acts  passed  by 
the  local  legislature  subsequent 
to  the  coming  into  operation  of 
the  B.  N.  A.  Act,  altering,  amend- 
ing, or  repealing  the  laws  relating 
to  insolvent  confined  debtors,  but 
only  so  far  as  they  legislate  on 
the  matter  of  insolvency,  the  juris- 
diction, however,  of  the  county 
courts  and  their  respective  judges 
remaining  unimpaired  under  the 
laws  of  this  province  relating  to 
insolvency  as  existing  when  the 
B.  N.  A.  Act  came  into  force.  He 
cited  in  his  judgment  the  various 
provincial  laws  on  the  subject  of 
bankruptcy  and  insolvency. 

He  also  said :  "  The  fact  of  this 
Act  having  been  confirmed  by  the 
Governor-General  was  much  relied 
on  as  giving  it  a  binding  force  and 
effect,  but  we  fail  to  see  how  this 
can  be.  No  power  is  given  to  the 
Governor- General  to  extend  the 
authority  of  the  local  legislature  or 
enable  it  to  override  the  Imperial 
statute,  which  would  be  the  neces- 
sary result  if  the  local  legislature 
could,   by   assuming   the  right  to 
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legislate  on  a  prohibited  subject, 
have  their  action  legalised  or 
validity  given  to  their  acts  by  the 
simple  confirmation  of  the  Gover- 
nor-General, thus  making  the  indi- 
vidual act  of  the  local  legislature 
or  of  the  Governor-General,  or 
their  united  acts,  superior  to  the 
Parliament  of  Great  Britain."  But 
see  Att.-Gen.  of  Ontario  v.  Att.- 
Gen.  for  Dominion,  [1894]  A.  0. 
189;  63  L.  J.  P.  C.  59 ;  70  L.  T. 
538 ;  in  the  court  below  20  O.  A. 
E.  489 ;  and  ante,  p.  78. 

European  and  North  Ameri- 
can Railway  Company  v.  Thomas, 
Hilary  Term,. 1872,  14  S.  C.  N.  B. 
(1  Pugs.)  42  [Ritchie,  C.J.,  Allen, 
Weldon,  and  Fisher,  JJ.],  was  an 
action  against  the  defendant  as 
shareholder  in  the  B.  &  N.  A. 
Railway  for  certain  calls.  The 
plaintiffs  were  incorporated  by  the 
27  Vict.  c.  43.,  the  object  being 
to  enable  them  to  construct  a 
railway  from  the  city  of  St.  John 
in  New  Brunswick  westward  to 
the  boundary  of  the  United  States. 
The  30  Vict.  c.  6.  and  30  Vict, 
c.  12.  were  subsequently  passed 
in  aid  of  this  undertaking.  Then 
in  1869  the  32  Vict.  c.  54. 
was  passed  to  remove  doubts, 
namely,  whether  the  subscribers 
for  shares  were  liable  for  the  sums 
by  them  underwritten,  by  reason 
of  the  whole  capital  stock  not 
having  been  subscribed,  and  other 
questions.  It,  inter  alia,  enacted 
that  the  subscribers  should  be  held 
liable  in  the  same  manner  as  if  the 
whole  capital  had  been  subscribed. 
It  was  contended  that  this  Act, 
32  Vict.  c.  54.,  was  ultra  vires  the 
local  legislature,  and  therefore 
void — that  under  the  B.  N.  A. 
Act,  sec.  92,  sub-sec.  10  (a),  it  was 
withdrawn  from  the  class  of  sub- 
jects on  which  the  provincial  legis- 
latures might  legislate,  and  that  by 
force  of  sec.  91  it  belonged  exclu- 
sively to  the  Parliament  of  Canada. 
Ritchie,  C.  J.,  said  :  "  The  27  Vict. 
c.  43.,  of  which  the  Act  under  con- 
sideration is  an  amendment,  is  an 
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Act  to  incorporate  the  E.  &  N.  A.  European  and 
Railway  Company  for  extension  NoR™  Ambei' 
from  St.  John  westward,  and  au- 
thorizes the  company  so  incor- 
porated to  locate  and  construct 
and  finally  complete  a  railway  '  from 
the  city  of  St.  John  in  this  pro- 
vince westward  to  the  boundary  of 
the  United  States.'  Such  a  rail- 
way, if  constructed,  clearly  does 
not  connect  this  province  with  any 
other  or  others  of  the  provinces ; 
and  without  stopping  to  notice  the 
marked  difference  of  the  language 
'  connecting  the  province  with  any 

other  or  others  of  the  provinces ' 
and  '  extending  beyond  the  limits 

of  the  province?  can  we  say  a  rail- 
way extends  beyond  the  limits  of 

the   province   when    its    location, 

construction,    and    completion    is 

actually   confined  within  the  pro- 
vince, and  when  it  is  limited  in  its 

extent    '  to  the    boundary    of   the 

United  States '  but  not  authorized 

to  go  one  inch  beyond  ?  But  it  was 

claimed    to   have  been  shown,  by 

evidence    outside  the  Act,  that  at 

the  time  it  was  passed,  and  also  at 

the  time  of  the  passing  of  the  32 

Vict.  c.  54.,  it  was  contemplated 

and  intended  by  the  promoters  of 

the  undertaking  to  connect  with  a 

line  of  railway  to  '  be  built  in  the 

State  of   Maine,   in    the    United 

States,  to   meet  the  E.  &  N".  A. 

Railway  for    extension   from    St. 

John  westward '  at  the  boundary  of 

the  United  States,  and,  therefore,  it 

is  contended  it  was  a  railway  ex- 
tending beyond  the  limits  of  the 

province.     But  we  think  we  have 

no  right  to  look  to  intentions  or 

anticipations  or  doings  of   parties 

outside  the  provincial   legislature, 

either  in  the  State  of  Maine  or  in 

the  province  of  New  Brunswick, 

and  that  the  intention  of  the  legis- 
lature, as  expressed  in   the    Act, 

alone  can  control  us — that  the  fact 

of  the  State  of  Maine  authorizing, 

or  its  people  intending,  to  construct, 

or  actually  constructing,  a  line  of 

railway  in  that  country  cannot  in 

any  way  affect  the  authority  of  our 

own  legislature  to  legislate  on,  and 
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deal  with,  railway  undertakings, 
provided  always  such  railways  do 
not  connect  the  province  with  any 
other  or  others  of  the  province, 
nor  extend  beyond  the  limits  of 
the  province.  This  is  the  simple 
question,  and  all  we  have  to  con- 
sider in  determining  on  the  validity 
of  the  Act."  "  We  therefore  think 
this  is  a  local  work  and  under- 
taking other  than  such  as  are  of 
the  classes  enumerated  in  para- 
graphs (a),  (b),  (c)  to  sub-sec.  10 
of  sec.  92,  and  in  relation  to  which 
the  legislature  of  this  province  may 
exclusively  make  laws.  The  32 
Vict.  c.  54.  being,  therefore,  in  our 
opinion,  valid,  that  Act  disposes  of 
the  1, 2,  3, 4,  9,  and  10  objections." 

It  was  argued  in  Dobie  v.  Tem- 
poralities Fund  Board,  in  Que- 
bec Q.  B.  June  19,  1880,  and 
in  P.  C.  Jan.  21,  1882,  7  App. 
Cas.  136;  51  L.  J.  P.  C.  26;  46 
L.  T.  1 ;  and  see  26  L.  C.  Jur.  p. 
170,  that  the  Imperial  Parliament 
having  expressly  excluded,  by  sub- 
sec.  10,  sec.  92  of  the  B.  N.  A.  Act, 
from  the  jurisdiction  of  the  local 
legislature  all  "  Lines  of  steam  or 
other  ships,  &c,"  has  shown  its 
intention  of  conferring  on  the  Par- 
liament of  Canada  powers  of  legis- 
lation in  all  matters  affecting  more 
than  one  province,  and  although 
Dorion,  C.J.,  drew  a  different  in- 
ference from  this  section,  yet  his 
judgment  was  reversed  in  the 
Privy  Council,  where  it  was  held 
that  an  Act  of  the  Quebec  Legisla- 
ture, 38  Vict.  c.  64.,  dealing  with 
the  subject  of  an  Act  passed  by 
the  old  province  of  Canada  in 
respect  to  clergy  funds  of  and  in 
both  Ontario  and  Quebec,  was  in- 
valid, and  that  an  Act  by  both 
Ontario  and  Quebec  could  not  do 
what  the  Quebec  Act  attempted  to 
do,  which  could  only  be  done  by  a 
Dominion  Act.  [(See  Note,  sub-sec. 
13,  sec.  92.]  Cowan  v.  Wright, 
1876,  23  Grant  (O.  C.  R.)  616,  on 
the  Ontario  Act,  38  Vict.  c.  75., 
and  re  Goodhue,  19  Grant,  366. 


In  Bourgoin  v.  La  Compagnie 
Du  Chemin  de  Per  de  Mon- 
treal, Ottawa,  et  Occidental, 
consolidated  appeals,  in  Quebec 
Q.  B.  14  Dec.  1878,  in  P.  C. 
Feb.  26,  1880,  5  App.  Cas.  381 ; 
49  L.  J.  P.  C.  62 ;  42  L.  T.  414, 
the  railway  company  in  that  case 
had  been  originally  incorporated 
under  a  Quebec  Act,  32  Vict.  c.  55. 
By  the  Canadian  Act,  36  Vict.  c. 
82.,  the  railway  was  declared  to  be 
a  work  for  the  general  advan- 
tage of  Canada,  and  sec.  5  that  it 
should  be  deemed  a  railway  to  be 
constructed  under  the  authority  of 
a  special  Act  of  the  Parliament  of 
Canada,  in  accordance  with  the 
Dominion  Railway  Act,  1868,  and 
that  Act  was  made  to  apply ;  and  it 
was  provided  that  no  part  of  the 
Quebec  Railway  Act,  1869,  should 
apply  to  the  said  railway,  and  that 
no  part  of  the  Quebec  Railway 
Act,  1869,  should  be  incorporated. 
Then,  by  a  deed,  in  1875  the  com- 
pany purposed  to  convey  the  whole 
railway  to  the  Quebec  Government, 
and  by  the  Quebec  Act,  39  Vict, 
c.  2.,  such  transfer  was  confirmed. 
The  Privy  Council  held  that  the 
provisions  of  the  Dominion  Act, 
read  with  the  sub-sec.  10  of  sec. 
92  of  the  British  North  America 
Act,  1867,  established  that  the 
transaction  between  the  company 
and  the  Government  of  Quebec 
could  not  be  validated  by  an  Act  of 
the  provincial  legislature.  It  was 
held,  Sir  James  Colvile  giving 
judgment  [see  5  App.  Cas.  at  p. 
404],  that "  the  transaction  between 
the  company  and  the  Government 
of  Quebec  could  not  be  validated 
'  to  all  intents  and  purposes  by  an  Act 
of  the  provincial  legislature,  but  that 
an  Act  of  the  Parliament  of  Canada 
was  essential  in  order  to  give  it 
full  force  and  effect.  This  propo- 
sition was  finally  hardly  disputed 
by  the  learned  counsel  for  the  re- 
spondent, but  they  relied  upon  the 
8th  clause  of  the  deed  and  the  46th 
section  of  the  Quebec  Act  (39 
Vict.   c.  2.),  as  showing  that  re- 
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course  to  the  Parliament  of  Canada 
for   its   sanction    was    within  the 
contemplation  of  the  parties,  and 
contended  that  before  that  sanction 
was  obtained  the  transaction  was 
valid  for  some  purposes,  and  gave 
certain  inchoate  rights  which  were 
capable  of  being  asserted."     The 
judgment    then    proceeded,    after 
distinguishing      Great      Western 
Railway   Company    v.   The    Bir- 
mingham   and    Oxford    Junction 
Railway,  2  Phill.  Railway  Cases, 
597,  that  in  the  Canadian  case  in 
question  the  public  and  creditors  of 
the  company  were  no  parties  to  the 
transaction,    and     could    not    be 
affected  by  it  until   it  was    fully 
validated  by  an  Act  of  the  Parlia- 
ment of  Canada,  to  obtain  which  no 
attempt  seems  ever  to  have  been 
made,  therefore  the  whole  transac- 
tion, considered  as  a  whole,  was  of 
no  force  or  validity  as  against  the 
appellants. 

Where  a  provincial  railway  is 
desirous  of  crossing  a  Dominion 
railway,  it  appears,  by  Credit 
Valley  Co.  v.  Great  Western 
Railway  Co.,  1878,25  Grant  507, 
that  the  approval  of  the  Dominion 
Privy  Council  Railway  Committee, 
and  also,  if  an  Ontario  railway, 
the  approval  of  the  Commissioner 
of  Public  Works  for  Ontario,  must 
be  obtained.  And  the  agreement 
of  the  companies  to  waive  these 
conditions  was  held  in  that  case  to 
be  of  no  use.  Nor  will  the  agree- 
ment alone  of  all  the  committee 
do.     There  must  be  both  consents. 

Proudfoot,  V.C.,  said:  "The 
demurrer  raises  the  question 
whether,  where  a  provincial  rail- 
way in  Ontario  crosses  a  Dominion 
railway,  it  is  necessary  to  procure 
the  approval  of  the  Commissioner 
of  Public  Works  for  Ontario  as 
well  as  the  approval  of  the  Rail- 
way Committee  of  the  Privy  Coun- 
cil of  the  Dominion — and  also,  if 
that  be  so,  whether  the  companies 
can  waive  this  provision." 

"  By  the  Dominion  Act  of  1872 
[35  Vict.  c.  65.  s.  5],  the  Great 


Western  Railway  works  were  de- 
clared to  be  for  the  general  advan- 
tage of  Canada,  and  subject  to  sec. 
130  of  c.  66.  of  C.  S.  of  O,  which 
prohibited  it  from  availing  itself  of 
crossing  powers  over  other  railways 
without  getting  the  approval  of  the 
Board  of  the  Railway  Commis- 
sioners, for  whom  the  Railway 
Committee  of  the  Privy  Council 
was  substituted,  1868,  31  Vict. 
c.  68.  s.  23.  By  an  Act  of  1877 
(40  Vict.  c.  45.)  the  powers  as  to 
crossings  in  the  Act  of  1868  were 
extended  to  railways  incorporated 
under  provincial  Acts,  in  any  case 
in  which  it  is  proposed  that  they 
should  cross  a  railway  under  the 
legislative  control  of  Canada.  I 
apprehend  there  can  be  no  question 
that  this  Actof  1877  (40  Vict.  c.  45.) 
is  quite  within  the  competency 
of  the  Dominion  Parliament,  as 
necessary  and  essential  for  the 
protection  of  the  Dominion  rail- 
ways within  their  control :  so  that 
the  approval  of  the  Railway  Com- 
mittee is  requisite  before  such 
a  crossing  can  be  enforced.  By 
R.  S.  O.  c.  165.  s.  9,  sub-sec.  16, 
no  railway  company  shall  avail 
itself  of  the  crossing  powers  (in 
sub-sec.  15)  without  the  approval  of 
the  Commissioner  of  Public  Works ; 
and  by  sec.  4  the  Act  applies  to 
any  railway  subject  to  the  legisla- 
tive authority  of  the  province.  The 
Credit  Valley  Railway  Company 
was  incorporated  by  Ontario 
statute,  34  Vict.  c.  38.,  and  is 
therefore  subject  to  this  provision. 
Hence  it  would  seem  that  where  a 
provincial  railway  crosses  a  Domi- 
nion railway,  the  approval  both  of 
the  Railway  Committee  of  the 
Privy  Council  and  of  the  Com- 
missioner of  Public  Works  must 
first  be  had."  Then  his  Lordship 
said :  "It  may  be  said  that  the 
approval  of  all  the  Railway  Com- 
mittee affords  all  the  protection 
requisite  for  the  public  safety. 
Perhaps  it  does,  but  the  legislature 
have  thought  it  fit  to  require  the 
additional  protection  of  the  sanc- 
tion of  another  officer."    "  Being  of 
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to  examine  whether  the  acts  of  the 
companies  amount  to  a  waiver." 


(11.)  The  incorporation  of  companies  with  provincial 
objects.1 


CoL.i  Building 

andInvestment   VESTMENT 
Asso.  v.  Att.' 
Gen.  op 
Quebec. 


1  Colonial  Building  and  In- 
Association  v.  Att.- 
Gen.  oe  Quebec,  in  Quebec  Q.  B. 
24  March  1882,  27  L.  C.  J.  295 
[see,  for  judges,  p.  240]  ;  in  P.  C. 
Dec.  1,  1883;  9  App.  Cas.  157; 
53  L.  J.  P.  C.  27 ;  49  L.  T.  789, 
decided  that  the  Dominion  can  in- 
corporate a  company  to  carry  on 
its  operations  throughout  the  Do- 
minion, but  the  capacity  to  so 
carry  on  its  business  only  enables  it 
to  do  so  consistently  with  the  law 
of  the  province  in  which  it  is 
operating.  But  a  clear  case  must 
be  shown  that  it  has  acted  illegally. 
See  Chaudiere  Gold  Mining  Co.  v. 
Desbarats  (an  American  incorpor- 
ated company),  in  Q.  B.  Quebec,  10 
Dec.  1870, 15  L.  C.  J.  44 ;  in  P.  C. 
July  29,  1873,  L.  E.  5  P.  C. 
p.  296;  42  L.  J.  P.  C.  73,  putting 
little  weight  on  Kierzkowski  v. 
Grand  Junction  Railway  Co.,  Nov. 
23,  1857,  4  L.  C.  J.  86;  8  L.  C. 
R.  3.  The  worth  of  the  opinions 
in  that  case  being  topped  by  the 
greater  authority  of  the  Code  [ar- 
ticle 364]. 

At  the  hearing  of  the  Colonial 
Building  and  Investment  Asso- 
ciation v.  Att.-Gen.  oe  Quebec, 
there  were  present  Lord  Fitzgerald, 
Sir  Barnes  Peacock,  Sir  Montague 
E.  Smith,  Sir  Eobert  Collier,  Sir 
R.  Couch,  and  Sir  A.  Hobhouse. 

Sir  Montague  E.  Smith,  in  de- 
livering judgment,  said:  "This  is 
an  appeal  from  a  judgment  of  the 
Court  of  Queen's  Bench  of  the 
province  of  Quebec  reversing  a 
judgment  of  the  Superior  Court, 
which  dismissed  the  petition  of  the 
Att.-Gen.  of  the  province  praying 
that  it  be  declared  that  the  appel- 
lant company  had  been  illegally  in- 


corporated, and  that  it  be  ordered 
to  be  dissolved  and  prohibited  from 
acting  as  a  corporation.  The  judg- 
ment now  appealed  from  did  not 
grant  the  prayer  of  the  petition, 
but  gave  other  relief  in  the  manner 
hereafter  to  be  adverted  to.  The 
Colonial  Building  and  Investment 
Association  was  incorporated  by  an 
Act  of  Parliament  of  Canada,  37 
Vict.  c.  103.  The  preamble  states 
'That  the  persons  therein  named, 
owners  of  real  estate  in  the  city 
and  district  of  Montreal  and  else- 
where in  the  Dominion,  have  peti- 
tioned for  an  Act  of  incorporation 
to  establish  an  association  to  be 
called  the  Colonial  Building  and 
Investment  Association,  whereby 
powers  may  be  conferred  on  the 
said  association  for  the  purpose  of 
buying,  leasing,  or  selling  land, 
property,  and  appurtenances  there- 
of ;  for  the  purchase  of  building 
materials,  to  construct  an  improved 
class  of  villas,  homesteads,  cottages, 
and  other  buildings  and  premises, 
and  to  sell  or  let  the  same;  and 
for  the  purpose  of  establishing  a 
building  or  subscription  fund  to 
which  persons  may  subscribe  or  pay 
in  money  for  investment  or  for  build- 
ing purposes,  and  from  which  pay- 
ments may  be  made  for  said  pur- 
pose, and  also  to  act  as  an  agency.' 
Sec.  1  incorporates  the  society. 
Sec.  4  enacts  that  the  association 
shall  have  power  to  acquire  and 
hold  by  purchase,  lease,  or  other 
legal  title,  any  real  estate  necessary 
for  the  carrying  out  of  its  under- 
taking ;  to  construct  and  maintain 
houses  or  other  buildings ;  to  let, 
sell,  convey,  and  dispose  of  the 
said  property ;  to  acquire  and  use 
or  dispose  of  every  description  of 
materials  for  building  purposes ;  to 
lend  money  on  security,  by  mort- 
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gage  on  real  estate,  or  on  Do- 
minion or  provincial  government 
securities,  or  on  the  stocks  of 
chartered  banks  in  the  Dominion  ; 
and  to  acquire,  hold,  and  dispose 
of  public  securities,  stocks,  bonds, 
or  debentures  of  any  corporate 
bodies,  and  other  defined  securities. 
The  clause  provides  that  the  asso- 
ciation shall  sell  the  property  so 
acquired  within  five  years  from  the 
date  of  the  purchase  thereof.  Sec. 
5  enables  the  association  to  act  as 
an  agency  and  trust  company. 
Sec.  11  provides  that  the  chief 
office  of  the  association  shall  be 
in  the  city  of  Montreal,  and  that 
branch  offices  or  agencies  may  be 
established  in  London,  England, 
in  New  York,  in  the  United 
States  of  America,  and  in  any  city 
or  town  in  the  Dominion  of  Can- 
ada, for  such  purposes  as  the 
directors  may  determine,  in  accor- 
dance with  the  Act;  and  that 
bonds,  coupons,  dividends,  or  other 
payments  of  the  association  may  be 
made  payable  at  any  of  the  said 
offices  or  agencies.  The  secretary 
of  the  association,  the  only  witness 
called  in  support  of  the  petition, 
proved  that  the  association  had 
bought  lands,  erected  houses  on 
such  lands,  and  sold  them,  and 
had  also  built  houses  on  the  lands 
of  others,  and  lent  money  on  real 
estate.  He  stated  that  these  opera- 
tions had  hitherto  been  confined  to 
the  province  of  Quebec,  though 
efforts  had  been  made  to  extend 
the  business  of  the  company  to 
other  provinces,  and  to  establish 
agencies  in  Glasgow  and  New 
York,  which  had  failed  in  conse- 
quence of  the  inability  of  the 
association  to  raise  sufficient  capi- 
tal. In  order  to  understand  the 
question  which  ultimately  became 
the  principal  one  to  be  considered 
in  this  appeal,  namely,  whether 
the  judgment  of  the  Court  of 
Queen's  Bench  is  properly  founded 
upon  the  Att.-Gen.'s  petition,  it  is 
necessary  to  refer  to  the  Code  of 
Civil  Procedure  of  Lower  Canada, 
on    which    the    proceedings    are 


Quebec. 


based,  the  scope  and  prayer  of  the  Col.  Building 
petition,  and  the  nature  and  form  and  Investment 
of  the  judgment  appealed  from.  q '  ^ 
The  heading  of  c.  10.  s.  1  of 
the  code  is,  '  Of  corporations  il- 
legally formed,  or  violating  or  ex- 
ceeding their  powers.'  Art.  997 
is  as  follows : — '  In  the  follow- 
ing cases :  (1)  Whenever  any  as- 
sociation or  number  of  persons 
acts  as  a  corporation  without  being 
legally  incorporated  or  recognised ; 
(2)  Whenever  any  corporation, 
public  body,  or  board  violates  any 
of  the  provisions  of  the  Acts  by 
which  it  is  governed,  or  becomes 
liable  to  a  forfeiture  of  its  rights, 
or  does,  or  omits  to  do,  acts 
the  doing  or  omission  of  which 
amounts  to  a  surrender  of  its  cor- 
porate rights,  privileges,  and  fran- 
chises, or  exercises  any  power, 
franchise,  or  privilege  which  does 
not  belong  to  it,  or  is  not  conferred 
upon  it  by  law ; — it  is  the  duty  of 
Her  Majesty's  Att.-Gen.  for  Lower 
Canada  to  prosecute,  in  Her  Majes- 
'ty's  name,  such  violations  of  the 
law  whenever  he  has  good  reason 
to  believe  that  such  facts  can  be 
established  by  proof  in  every  case 
of  public  general  interest;  but  he 
is  not  bound  to  do  so  in  any  other 
case  unless  sufficient  security  is 
given  to  indemnify  the  Govern- 
ment against  all  costs  to  be  in- 
curred upon  such  proceeding.  And 
in  such  case  the  special  informa- 
tion must  mention  the  names  of  the 
person  who  has  solicited  the  Att.- 
Gen;  to  take  such  legal  proceed- 
ings and  of  the  person  who  has 
become  security  for  costs.'  [C.  S. 
L.  C.  c.  88.  s.  9;  41  Vict.  (Q.), 
1878,  c.  13.  s.  1.] 

Art.  998, as  amended,  reads : '  The 
summons  for  that  purpose  must  be 
preceded  by  the  presenting  to  the 
superior  court,  or  to  a  judge,  of  a 
special  information  containing  con- 
clusions adapted  to  the  nature  of 
the  contravention,  and  supported 
by  an  affidavit  to  the  satisfaction  of 
the  court  or  judge,  and  the  writ  of 
summons  cannot  issue  upon  such 
information  without  the  authoriza- 
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tion  of  the  court  or  judge.'  [(See 
35  Vict.  (Q.)  c.  6.  s.  21.]  The 
material  allegations  of  the  petition 
filed  by  the  Att.-Gren.  are  the 
following :  '  That  the  Colonial 
Building  and  Investment  Associa- 
tion for  years  past  have  been,  and 
still  are,  acting  as  a  corporation  in 
the  city  of  Montreal,  and  else- 
where in  the  province  of  Quebec, 
exclusively  and  as  such,  ever  since 
the  date  of  its  existence  herein- 
after mentioned,  have  been  buying, 
leasing,  and  selling  landed  pro- 
perty, buildings  and  appurtenances 
thereto,  constructing  villas,  home- 
steads, cottages,  and  other  build- 
ings, and  selling  and  letting  the 
same,  and  have  already  been  lend- 
ing money  on  security  by  mort- 
gage or  hypothec  on  real  estate  in 
this  province,  the  whole  without 
being  legally  incorporated  or  recog- 
nised.' '  That  the  operations  and 
business  of  the  said  association 
have  been  limited  to  the  province 
of  Quebec,  and  being,  moreover,  of 
a  merely  local  or  private  nature  in' 
the  said  province,  and  having  pro- 
vincial objects  affecting  property 
and  civil  rights  in  the  said  pro- 
vince, the  said  association  could 
not  lawfully  be  incorporated  ex- 
cept by  or  with  the  authority 
of  the  legislature  of  the  pro- 
vince of  Quebec'  '  That  the 
said  association  was  incorporated 
by  the  Parliament  of  Canada  in 
the  year  1874,  37  Vict.  c.  103., 
and  has  ever  since  been  in  opera- 
tion under  the  said  Act  of  incor- 
poration, which,  for  reasons  above 
alleged,  is  null  and  void  and  of  no 
effect,  the  said  Act  of  incorporation 
being  ultra  vires.  Wherefore  your 
petitioner  prays  that  a  writ  of 
summons  upon  the  affidavit  hereto 
annexed  be  ordered  to  issue  in 
due  course  of  law,  and  that  the 
said  defendants  be  adjudged  and 
declared  to  have  been  and  to  be 
illegally  formed  and  incorporated, 
and  that  the  said  illegal  association 
may  be  ordered  to  be  dissolved 
and  be  declared  dissolved,  and, 
finally,    that    the     defendants    be 


prohibited  from  acting  in  future 
as  such  corporation,  the  whole 
with  costs,  distraits  to  the  under- 
signed attorneys.'  The  petition 
was  verified  by  affidavit  as  required 
by  the  code,  and  thereupon  an 
order  for  a  writ  of  summons 
against  the  company  was  issued 
by  a  judge.  The  petition  also 
alleges  it  was  presented  at  the 
solicitation  of  John  Fletcher,  a 
shareholder  of  the  company,  who 
had  become  security  for  costs.  It 
appears  that  Fletcher  was  in  de- 
fault in  payment  of  his  calls,  but 
in  the  view  their  Lordships  take  of 
the  case,  further  reference  to  this 
relator  becomes  immaterial.  The 
broad  objection  taken  by  the  Att.- 
Gen.  in  the  petition  is  that  the 
association  was  not  legally  incor- 
porated, the  statute  incorporating 
it  being  ultra  vires  of  the  Par- 
liament of  the  Dominion.  The 
judgment  of  the  Superior  Court, 
given  by  Caron,  J.,  distinctly  over- 
ruled this  objection.  Tessier,  J., 
is  the  only  judge  of  the  Court  of 
Queen's  Bench  who  affirmed  it. 
Dorion,  C.  J.,  in  a  judgment  which 
received  the  concurrence  of  two 
other  judges,  acknowledged  that, 
having  regard  to  the  observations 
of  this  board  in  the  case  of  The 
Citizens'  Insurance  Co.  v.  Parsons 
[see  sub-sec.  13,  sec.  92],  it  could 
not  be  held  that  the  incorporation 
of  the  association  was  beyond  the 
powers  of  the  Dominion  Parlia- 
ment, and  illegal ;  and  the  majority 
of  the  court  gave  judgment  upon 
the  assumption,  as  their  Lordships 
understand  the  reasons  of  the 
judges,  that  the  association  was 
lawfully  incorporated.  The  con- 
clusion of  the  formal  judgment  of 
the  court  is  as  follows  : — '  That  the 
said  company,  respondents,  had  and 
have  no  right  to  act  as  a  corpora- 
tion for  or  in  respect  of  any  of  the 
said  operations  of  buying,  leasing,  or 
selling  of  landed  property,  build- 
ings, and  appurtenances  thereof, 
or  the  purchase  of  building  mate- 
rials to  construct  villas,  homesteads, 
cottages,   or   other  buildings  and 
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premises,  or  the  selling  or  letting 
of  the  same,  or  the  establishment 
of  a  building  or  subscription  fund 
for  investment  or  building  pur- 
poses, or  the  acting  as  agents  in 
connection  with  such  operations  as 
the  aforesaid  or  any  like  affairs,  or 
any  matter  of  property  and  civil 
rights,  or  any  objects  of  a  purely 
local  or  provincial  nature,  in  any 
manner  or  way  within  the  said  pro- 
vince of  Quebec,  and  doth  prohibit 
the  said  company,  respondents,  from 
acting  as  a  corporation  within  the 
said  province  of  Quebec  for  any  of 
the  ends  or  purposes  aforesaid.' 
Monk,  J.,  in  a  short  but  clear 
judgment,  dissented  from  his  col- 
leagues, and  agreed  with  Mr.  Jus- 
tice Caron's  judgment.  Their 
Lordships  cannot  doubt  that  the 
majority  of  the  court  was  right  in 
refusing  to  hold  that  the  associa- 
tion was  not  lawfully  incorporated. 
Although  the  tibservations  of  this 
board  in  The  Citizens'  Insurance 
Co.  v.  Parsons  referred  to  by  the 
Chief  Justice,  put  a  hypothetical 
case  by  way  of  illustration  only, 
and  cannot  be  regarded  as  a  de- 
cision on  the  case  there  supposed, 
their  Lordships  adhere  to  the  view 
then  entertained  by  them  as  to  the 
respective  powers  of  the  Dominion 
and  provincial  legislatures  in  regard 
to  the  incorporation  of  companies. 
It  is  asserted  in  the  petition,  and 
was  argued  in  the  courts  below  and 
at  this  bar,  that  inasmuch  as  the 
association  had  confined  its  opera- 
tions to  the  province  of  Quebec, 
and  its  business  had  been  of  a 
local  and  private  nature,  it  followed 
that  its  objects  were  local  and  pro- 
vincial, and  consequently  that  its 
incorporation  belonged  exclusively 
to  the  provincial  legislature.  But 
surely  the  fact  that  the  association 
has  hitherto  thought  fit  to  confine 
the  exercise  of  its  powers  to  one 
province  cannot  affect  its  status 
or  capacity  as  a  corporation,  if  the 
Act  incorporating  the  association 
was  originally  within  the  legislative 
power  of  the  Dominion  Parliament. 
The    company    was    incorporated 
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with  the  powers  to  carry  on  its  busi-  Col.  Building 
ness,  consisting  of  various  kinds,  andInw  rn.,. 
throughout  the  Dominion.  The 
Parliament  of  Canada  could  alone 
constitute  a  corporation  with  these 
powers ;  and  the  fact  that  the  exer- 
cise of  them  has  not  been  co-exten- 
sive with  the  grant  cannot  operate 
to  repeal  the  Act  of  incorporation,  nor 
warrant  the  judgment  prayed  for, 
namely,  that  the  company  be  de- 
clared to  be  illegally  constituted. 
It  is  unnecessary  to  consider  what 
remedy,  if  any,  could  be  resorted 
to  if  the  incorporation  had  been 
obtained  from  Parliament  with  a 
fraudulent  object,  for  the  only 
evidence  given  in  the  case  discloses 
no  ground  for  suggesting  fraud  in 
obtaining  the  Act.  Their  Lord- 
ships therefore  think  that  the  courts 
in  Canada  were  right  in  holding 
that  it  was  not  competent  to  them 
to  declare,  in  accordance  with  the 
prayer  of  the  petition,  that  the  as- 
sociation was  illegally  incorporated, 
and  ought  to  be  dissolved. 

"There  remains  the  question 
which  was  mainly  argued  at  the 
bar,  whether  the  judgment  of  the 
Court  of  Q.  B.,  which,  shortly 
stated,  declares  that  the  association 
has  no  right  to  act  as  a  corporation 
in  respect  of  its  most  important 
operations  within  the  province  of 
Quebec,  and  prohibiting  it  from  so 
acting  within  the  province,  can  be 
sustained.  It  was  not  disputed  by 
the  counsel  for  the  Attorney- 
General  that,  on  the  assumption 
that  the  corporation  was  duly  con- 
stituted, the  prohibition  was  too 
wide,  and  embraced  some  matters 
which  might  be  lawfully  done  in 
the  province,  but  it  was  urged 
that  the  operations  of  the  company 
contravened  the  provincial  law  at 
the  least  in  two  respects,  namely, 
in  the  dealing  in  land,  and  in 
acting  in  contravention  of  the 
Building  Acts  of  the  province.  It 
may  be  granted  that  by  the  law  of 
Quebec  corporations  cannot  acquire 
or  hold  lands  without  the  consent 
of  the  Crown.  This  law  was  recog- 
nised by  this  Board  and  held  to 


238 


B.N.A.  ACT,  s.  92  (11).— MORTMAIN  ACTS. 


Col.  Building 
and  Investment 
Asso.  v.  Att.- 
Gen.  op 
Quebec. 


apply  in  the  case  of  the  Chaudiere 
Gold  Mining  Co.  v.  Desbarats. 
[In  Quebec  Q.  B.  10  Dec.  1870, 
15  L.  C.  J.  44 ;  in  P.  C.  July  29, 
1873,  L.  E.  5  P.  C.  277 ;  42  L.  J. 
P.  C.  73;  29  L.  T.  377;  see 
below.'] 

"  It  may  also  be  assumed,  for  the 
purpose  of  this  appeal,  that  the 
power  to  repeal  or  modify  this  law 
falls  within  sub-sec.  13  of  sec.  92 
of  the  B.  N.  A.  Act,  namely,  '  Pro- 
perty and  civil  rights  within  the 
provinces,'  and  belongs  exclusively 
to  the  provincial  legislature ;  so  that 
the  Dominion  Government  could 
not  confer  powers  on  the  company 
to  override  it.  But  the  powers 
found  in  the  Act  of  incorporation 
are  not  necessarily  inconsistent  with 
the  provincial  law  of  mortmain, 
which  does  not  absolutely  prohibit 
corporations  from  acquiring  or 
holding  lands,  but  only  requires  as 
a  condition  of  their  doing  so  that 
they  should  have  the  consent  of 
the  Crown.  If  that  consent  be 
obtained,  a  corporation  does  not  in- 
fringe the  provincial  law  of  mort- 
main by  acquiring  and  holding 
lands.  What  the  Act  of  incorpo- 
ration has  done  is  to  create  a  legal 
and  artificial  person  with  a  capacity 
to  carry  on  certain  kinds  of  busi- 
ness, which  are  defined  within  a 
defined  area,  namely,  through  the 
Dominion.  Among  other  things, 
it  has  given  to  the  association 
power  to  deal  in  land  and  build- 
ings, but  the  capacity  so  given  only 
enables  it  to  acquire  and  hold  land 
in  any  province  consistently  with 
the  laws  of  the  province  relating  to 
the  acquisition  and  tenure  of  land. 
If  the  company  can  so  acquire  and 
hold  it,  the  Act  of  incorporation 
gives  it  capacity  to  do  so.  It  is 
said,  however,  that  the  company 
has,  in  fact,  violated  the  law  of  the 
province  by  acquiring  and  holding 
land  without  having  obtained  the 
consent  of  the  Crown.  It  may  be 
so,  but  this  is  not  the  case  made  by 
the  petition.  Proceedings  founded 
on  the  alleged  violation  by  a  corpo- 
ration of  the  mortmain  laws  would 


involve  an  inquiry  opening  ques- 
tions (some  of  which  were  touched 
upon  in  the  arguments  at  the  bar) 
regarding  the  scope  and  effect  of 
these  laws,  the  fact  of  the  Crown's 
consent,  the  nature  and  sufficiency 
of  the  evidence  of  it,  the  conse- 
quence of  a  violation  of  the  laws, 
and  the  proper  parties  to  take 
advantage  of  it;  questions  which 
are  certainly  not  raised  by  the 
allegations  and  conclusions  of  this 
petition.  So  with  respect  to  the  ob- 
jections founded  on  the  Acts  of  the 
province  with  regard  to  building 
societies.  Dorion,  C.J.,  appears  to 
be  of  opinion  that,  inasmuch  as  the 
legislature  of  the  province  had 
passed  Acts  relating  to  such  so- 
cieties, and  defined  and  limited 
their  operations,  the  Dominion  Par- 
liament was  incompetent  to  incor- 
porate the  present  association, 
having  for  one  of  its  objects  the 
creation  of  buildings  throughout 
the  Dominion.  Their  Lordships,  at 
present,  fail  to  see  how  the  existence 
of  these  provincial  Acts,  if  compe- 
tently passed  for  local  objects,  can 
interfere  with  the  power  of  the 
Dominion  Parliament  to  incorpo- 
rate the  association  in  question.  If 
the  association  by  its  operations 
has  really  infringed  the  provincial 
Building  Societies  Acts,  a  proper 
remedy  may  doubtless  be  found, 
adapted  to  such  a  violation  of  the 
provincial  law;  but,  as  their  Lord- 
ships have  just  observed  with 
reference  to  the  supposed  contra- 
vention of  the  Mortmain  Acts,  that 
is  not  the  case  made  by  the  petition. 
It  now  becomes  material  to  examine 
more  closely  than  has  hitherto  been 
done  the  allegations  and  conclusions 
the  petition  really  contains.  The 
first  paragraph,  after  stating  that 
the  corporation  carried  on  its  opera- 
tions in  Quebec  exclusively,  con- 
cludes thus :  '  The  whole  without 
being  legally  incorporated  or  recog- 
nised.' The  second  paragraph  avers 
that  the  operations  of  the  company 
being  confined  to  Quebec,  and 
being  of  a  merely  local  nature, 
affecting  property  and  civil  rights 
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in  the  province, '  could  not  lawfully 
be  incoporated  except  by  the  au- 
thority  of  the  legislature   of  the 
province.'     The    third    paragraph 
alleges  that  for  these  reasons  '  the 
Act  of  incorporation    is   null  and 
void,'  the  said  Act  of  incorporation 
being  ultra  vires.     The  conclusion 
and  prayer  based  on  these  allega- 
tions are,  '  That  the  association  be 
declared  to  be  illegally  incorporated, 
be   declared    dissolved,   and    pro- 
hibited from  acting  in  the  future 
as  a  corporation.'     It  seems  to  their 
Lordships  it  would  be  a  violation 
not  only  of  the  ordinary  rules  of 
procedure  but  of  fair  trial  to  decide 
this  appeal  upcm  a  new  case,  which, 
assuming  a  lawful  corporation,  rests 
upon  the  supposed  infringement  of 
the  laws   of  the  province  by  the 
company  in  conducting  its  opera- 
tions.    This    is    not    the    wrong 
struck   at  by    the  petition,  but    a 
wrongdoing   raising    issues    of    a 
wholly  different  character  to  those 
to  which  the  allegations  and  conclu- 
sions   of    the    petition  are    alone 
directed  and  adapted.     It  is  to  be 
observed  that   the  inquiries  made 
by  the  company's  secretary  were  of 
a  general  nature,  and    mainly  di- 
rected to  support  the  allegation  in 
the   petition    that   the    company's 
operations  had  been  limited  to  the 
province  of  Quebec.     No  investi- 
gation  of  the  title  to  any  of  the 
lands  it  held,  nor  of  any  particular 
transactions,  was  gone  into  at  the 
hearing.     The  998th  article  of  the 
Code  of  Civil  Procedure  requires 
that   the   summons   to    be    issued 
'  must'  be  preceded  by  a  petition  to 
the  court   containing  '  conclusions 
adapted  to  the  nature  of  the  con- 
travention,' to  be  supported  by  an 
affidavit;   and  provides    that    the 
summons  cannot  be  issued  on  such 
information  without  the  authority 
of  a  judge.     It  is  quite  plain  that 
the  conclusions  of  this  petition  are 
not  adapted  to  the  case  now  relied 
on   by  the   Attorney-General;    so 
that  neither  the  general  principle 
regulating  procedure  nor  the  special 
requirements  of  the  code  allow  of 


it  being  set  up  on  these  proceedings.  Col.  Building 
If  the  company  is  really  holding  ^Investment 
property  in  Quebec  without  having  6en  '0E, 
complied  with  the  law  of  that  pro-  qCEbec. 
vince,  or  is  otherwise  violating  the 
provincial  law,  there  may  be  found 
proceedings  applicable  to  such  vio- 
lations ;  though  it  is  not  for  their 
Lordships  to  anticipate  them,  or  to 
indicate  their  form.  It  should  be 
observed  that  their  Lordships,  in 
the  case  supposed  in  their  judgment 
in  the  appeal  of  the  Citizens' 
Insurance  Co.  v.  Parsons  in  regard 
to  corporations  created  by  the  Do- 
minion Parliament  with  power  to 
hold  lands  being  subject  to  the  law 
of  mortmain  existing  in  any  pro- 
vince in  which  they  sought  to  ac- 
quire it,  had  not  in  view  the  special 
law  of  any  one  province,  nor  the 
question  whether  the  prohibition 
was  absolute,  or  only  in  the  absence 
of  the  Crown's  consent.  The  object 
was  merely  to  point  out  that  a  cor- 
poration could  only  exercise  its 
powers  subject  to  the  law  of  the 
province,  whatever  it  might  be,  in 
this  respect.  It  was  argued  that 
the  judgment  of  the  Court  of  Q.  B. 
might  be  sustained  by  the  part  of 
the  prayer  which  asks  that  the 
company '  be  prohibited  from  acting 
in  future  as  a  corporation  within 
the  province  of  Quebec'  for  certain 
purposes.  But  the  prohibition  is 
asked  as  consequential  upon  the 
declarations  prayed  for,  and  when 
these  are  refused  there  are  not  only 
no  declarations  but  no  allegations 
in  the  petition  to  sustain  it.  It 
has  been  seen  that  the  prohibition 
contained  in  the  judgment  in  the 
Court  of  Q.  B.  is  not  an  injunction 
limited  to  restraining  the  company 
from  doing  specified  acts  in  violation 
of  particular  laws  of  the  province, 
but  is  a  general  prohibition  founded 
on  a  declaration  introduced  by  the 
court,  other  than  those  prayed  for, 
that  the  company  has  no  right  to 
act  as  a  corporation  in  dealing  with 
lands  and  buildings,  and  certain 
other  matters  within  the  province. 
This  declaration,  with  the  prohi- 
bition founded  on  it,  is  obviously 
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though  it  had  the  Crown's  consent, 
and  could  only  be  warranted  by 
affirming  the  invalidity  of  the  Act 
of  incorporation,  which  would  be 
opposed  to  what  has  been  stated  in 
the  previous  part  of  this  judgment 
to  be  their  Lordships'  view ;  or 
at  least  by  affirming  that  the 
company,  in  exercising  its  powers 
in  the  province,  must  necessarily 
violate  the  provincial  law,  which, 
as  already  shown,  is  not  a  necessary 
consequence.  In  the  result  their 
Lordships  will  humbly  advise  Her 
Majesty  to  reverse  the  judgment 
under  appeal,  and  to  order  that  the 
judgment  of  the  superior  court  be 
affirmed,  and  that  the  present 
appellants'  costs  of  the  appeal  to 
the  Court  of  Q.  B.  in  Canada  be 
paid  by  the  present  respondent. 
The  appellants  must  also  have  the 
costs  of  the  appeal  to  Her 
Majesty." 

In  the  judgment  in  Q.  B.  Quebec 
in  this  case,  27  L.  J.  C.  295,  in 
which  Dorion,  C.  J.,  Tessier,  Cross, 
and  Baby,  JJ.  [Monk,  J.,  dis- 
senting], took  part,  Sir  A.  Dorion, 
C.J.,  said:  "Before  the  B.  N. 
A.  Act  was  passed  the  organi- 
zation of  building  societies  was 
considered  as  so  intimately  con- 
nected with  the  different  systems  of 
laws  in  force  in  each  of  the  two 
provinces  of  Upper  and  Lower 
Canada,  that  although  under  the 
union  which  then  existed  all  the 
laws  affecting  them  were  enacted 
by  one  and  the  same  legislative 
body,  it  was  found  necessary  to 
have  on  this  subject  a  separate 
legislation  for  each  province.  The 
dispositions  applicable  to  Lower 
Canada  were  contained  in  the 
L.  C.  C.  S.  c.  69.,  and  those 
applicable  to  Upper  Canada  in  the 
U.  C.  C.  S.  c.  53.  Since  the  union 
of  the  provinces  under  the  B.  N. 
A.  Act,  the  c.  69.  of  the  L.  C. 
C.  S.  has  been  twice  amended  and 
partly  repealed  by  the   legislature 


of  the  province  of  Quebec,  first  in 
1875  by  the  39  Vict.  c.  61,  and  sec- 
ondly in  1878  by  the  41  Vict.  c.  20. 
In  1878  the  Parliament  of  Canada, 
by  the  40  Vict.  c.  50.,  also  amended 
and  partly  repealed  the  same  c.  69. 
of  the  L.  C.  C.  S.,  and  in  1879 
both  the  Parliament  of  Canada  and 
the  legislature  of  the  province  of 
Quebec,  the  first  by  the  42  Vict.  c.  48. 
and  the  second  by  the  43  Vict.  c.  32., 
made  provision  for  the  voluntary 
liquidation  of  building  societies  in 
the  province  of  Quebec.  Chapter 
69  of  the  C.  S.  of  L.  C.  has  there- 
fore been  considered  by  the  Parlia- 
ment of  Canada  as  being  a  Domi- 
nion law,  and  has  been  twice  dealt 
with  as  such,  while  it  has  been  three 
times  amended  by  the  legislature  of 
Quebec  as  a  provincial  law.  The 
provincial  legislatures  have  the 
same  exclusive  right,  under  sec.  92 
of  the  B.  N.  A.  Act,  to  pass  laws 
relating  to  the  subjects  therein 
mentioned  as  the  Parliament  of 
Canada  has,  under  sec.  91,  to  pass 
laws  on  subjects  not  expressly 
assigned  to  the  former.  It  seems, 
therefore,  impossible  that  both  legis- 
lative bodies  should  have  had  the 
right  to  amend  and  repeal,  in  whole 
or  in  part,  the  provisions  of  c.  69. 
of  C.  S.  L.  C.  The  question  was 
submitted  to  us  in  the  case  of 
McClanagan  and  the  St.  Ann's 
Mutual  Building  Society,  24  L.C.J. 
162,  and  we  there  decided,  on  the 
authority  of  L' Union  St.  Jacques  v. 
Belisle,  20  L.  C.  J.  29  [see  Notes, 
sec.  91  and  sec.  92,  sub-sec.  21], 
that  c.  69.  of  the  C.  S.  of  L.  C, 
having  a  provincial  object  and 
affecting  civil  rights,  came  within 
the  exclusive  jurisdiction  of  the 
provincial  legislature  under  sub- 
sees.  10, 11, 13,  16,  of  sec.  92  of  the 
B.  N.  A.  Act,  and  that  the  Act, 
42  Vict.  c.  48.,  passed  by  the  Par- 
liament of  Canada  to  provide  for 
the  liquidation  of  building  societies 
in  the  province  of  Canada,  was 
ultra  vires.  We,  at  the  same  time, 
maintained  the  Act  of  the  Quebec 
Legislature,  43  Vict.  c.  32.,  which 
had  the  same  object  as  the  Domi- 
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nion  Act.  We  thereby  held  that 
the  provincial  legislatures  had  ex- 
clusive control  over  the  Acts 
authorizing  the  establishment  of 
building  societies  in  the  province  of 
Quebec.  It  is,  however,  argued 
that  the  company  respondent  is  not 
incorporated  for  the  purpose  of 
doing  business  in  the  province  of 
Quebec  only,  but  in  all  the  pro- 
vinces of  the  Dominion,  and  that 
as  none  of  the  provinces  could  pass 
such  an  Act,  the  authority  to  do 
so  vested  in  the  Dominion  Parlia- 
ment, the  subject  not  coming 
within  any  of  the  classes  of  sub- 
jects assigned  exclusively  to  the 
provincial  legislatures  by  sec.  92 
of  the  Imperial  Act.  In  the  case 
of  the  Queen  v.  Mohr,  8  June 
1881,  7  Q.  L.  E.  183,  this  Court 
held  that  a  company  incorporated 
by  an  Act  of  Parliament  of  Canada, 
43  Vict.  c.  67.,  to  establish  tele- 
phone lines  in  the  several  provinces 
of  the  Dominion  had  no  right  to 
establish  an  independent  line  of 
telephones  wholly  within  the  pro- 
vince of  Quebec,  and  not  connect- 
ing this  province  with  any  other  of 
the  provinces,  or  not  being  extend- 
ed beyond  the  limits  of  the  pro- 
vince, as  such  independent  tele- 
phone line  did  not  come  within  any 
of  the  exceptions  contemplated  in 
paragraphs  (a),  (6),  (c)  of  sub-sec.  10 
of  sec.  92  of  the  B.  N".  A.  Act.  Our 
judgment  in  that  case  was  based  on 
an  express  provision  of  the  Act 
applying  to  lines  of  steamships, 
railways,  telegraphs,  and  other 
similar  undertakings.  Building 
societies  are  not  expressly  men- 
tioned in  that  sub-section,  and 
their  object  is  not  of  the  same 
character  as  the  works  and  under- 
takings to  which  it  refers.  Al- 
though it  is  difficult  to  understand 
why  a  different  rule  should  prevail, 
yet  it  cannot  be  said  that  building 
societies  come  within  the  express 
provision  of  sub-sec.  10,  and  that 
decision  is  not  therefore  incon- 
sistent with  the  opinion  express- 
ed by  the  Judicial  Committee 
of  the  Privy  Council  in  the  case 
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of  the  Citizens'  Insurance  Co.  v.  Col  Bdildiks 
Parsons  [see  sub-sec.  13,  and  ex-  %£?*£? 
plained  ante,  p.  239] ,  7  App.  Cas.  96.  Gen_  of 
In  that  case,  their  Lordships,  in  Quebec. 
their  observations  on  the  judgment 
of  Taschereau,  J.,  of  the  Supreme 
Court,  expressed  themselves  to  the 
effect  that  the  power  to  incorporate 
an  insurance  company  to  carry  on 
business  in  one  of  the  provinces  of 
the  Dominion,  lay  with  the  legisla- 
ture of  that  province  ;  while  the 
incorporation  of  companies  to 
carry  on  business  throughout  the 
whole  Dominion  or  in  more  pro- 
vinces than  one,  was  vested  in  the 
Parliament  of  Canada,  as  not 
coming  within  the  classes  of  sub- 
jects, exclusively  assigned  to  the 
provincial  legislatures.  Although 
the  question  alluded  to  was  not 
specially  raised  in  the  case  of  the 
Citizens'  Insurance  Co.  v.  Parsons, 
yet  the  opinions  expressed  were  so 
directly  to  the  point,  that  we  do  not 
feel  it  would  be  competent  for  us 
to  consider  the  question  as  being 
now  an  open  one.  We  do  not, 
however,  consider  that  the  opinion 
so  expressed  covers  the  present  case. 
Here  we  have  a  company  incorpo- 
rated to  carry  on  its  operations 
throughout  the  whole  Dominion, 
which  assumes  to  do  business  in 
one  province  only,  that  is,  in  the 
province  of  Quebec.  The  exclu- 
sive right  of  the  legislature  of  that 
province  to  regulate  the  establish- 
ment of  building  societies  within 
its  own  limits,  would  be  destroyed 
if  the  Parliament  of  Canada  could, 
by  granting  general  powers,  autho- 
rize a  company  to  act  within  one 
province  only.  The  inconvenience 
resulting  from  the  exercise  of  such 
a  power  is  well  exemplified  in  the 
present  case.  If  the  company,  re- 
spondent, had  been  incorporated 
under  the  Acts  in  force  in  the  pro- 
vince of  Quebec  relating  to  building 
societies,  it  would  only  have  ob- 
tained the  limited  powers  conferred 
upon  such  societies  by  c.  69.  of  the 
C.  S.  of  L.  C.  and  its  amend- 
ments, but  by  going  to  the  Parlia- 
ment of  Canada  for  a  special  Act  of 
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ter,  and  such  as  are  not  confer- 
red on  other  building  societies  in 
the  province  of  Quebec.  As  the 
Dominion  Parliament  could  not 
directy  incorporate  a  building  so- 
ciety to  do  business  exclusively 
in  the  province  of  Quebec,  it  would 
seem  that  a  company  incorporated 
to  do  business  throughout  the  whole 
Dominion  cannot  restrict  its  busi- 
ness to  one  province  only,  without 
infringing  on  the  exclusive  right  of 
the  legislature  of  such  province  to 
grant  the  authority  necessary  for 
that  purpose.  We  now  come  to  the 
second  question,  relating  to  the 
power  granted  to  the  company,  re- 
spondent, to  acquire  and  hold  land 
to  an  unlimited  extent  within  the 
province  of  Quebec.  In  the  case 
of  the  Chaudiere  Gold  Mining  Co. 
v.  Desbarats,  L.  E.  5  P.  C.  277  [see 
below\,  it  was  held  by  the  Judicial 
Committee  of  the  Privy  Council, 
confirming  the  judgment  both  of  the 
superior  court  and  this  court,  that 
a  corporation,  whether  foreign  or 
domestic,  is  incapacitated  from  ac- 
quiring, as  well  as  from  holding, 
lands  in  Lower  Canada  without  the 
permission  of  the  Crown  first  ob- 
tained. This  restriction  relates  to 
property  and  civil  rights,  arts.  366 
and  836  Civil  Code  of  Lower  Can- 
ada, and  as  such  can  only  be  re- 
moved by  the  legislature  of  the 
province  of  Quebec.  The  Parlia- 
ment of  Canada,  although  it  may 
have  the  power  to  incorporate  com- 
panies to  do  business  throughout 
the  whole  Dominion,  has  no  right 
to  alter  or  repeal  the  general  speci- 
fic laws  of  the  several  provinces 
affecting  the  tenure  of  lands,  or 
the  right  to  acquire  and  hold  lands 
therein.  This  question  was  for- 
mally decided  in  the  case  of  Citizen 
Insurance  Co.  v.  Parsons,  7  App. 
Cas.  96,  at  p.  1 1 7  [see  below,  and  sub- 
sec.  13],  and  apart  from  the  general 
rule  there  laid  down,  we  find  in  the 
exhaustive  judgment  of  their  Lord- 
ships the  following  passage.  [Beads 
commencing   'But    it  by 


no  means  follows,'  down  to  '  though 
the  corporation  would  still  exist 
and  preserve  its  status  as  a  corporate 
body,'  post,  p.  267.] 

"  The  supposed  case  commented  on 
by  their  Lordships  is  exactly  the  one 
we  have  to  deal  with.  The  Civil 
Code,  in  the  articles  already  cited, 
prohibits  the  acquisition  of  im- 
movable property  by  corporations 
without  the  previous  permission  of 
the  Crown,  and  c.  69.  C.  S.  L.  C. 
sees.  13,  23,  has  especially  guar- 
ded against  the  accumulation  of 
landed  estates,  in  the  hands  of 
building  societies,  by  providing 
that  they  could  only  hold  real 
estate  as  security  for  loans  made 
by  such  societies,  or  for  moneys 
due  for  the  payment  of  stock ;  the 
only  power  to  hold  real  estate 
absolutely  being  limited  to  an 
amount  of  $6,000.  Yet  the  Do- 
minion Parliament,  in  contraven- 
tion to  both  general  laws  of  the 
province  and  the  special  laws 
enacted  in  reference  to  building 
societies,  has  incorporated  the  com- 
pany, respondent,  for  the  very  pur- 
pose, as  stated  in  the  preamble  of 
the  Act,  of  buying,  leasing,  and 
selling  landed  property,  buildings 
and  appurtenances,  37  Vict.  c.  103. 
sec.  4,  and  it  is  in  evidence  that, 
acting  under  this  Act,  the  respon- 
dent company  has  already  acquired 
large  tracts  of  land  in  the  city 
of  Montreal,  and  its  immediate 
vicinity.  Whatever,  therefore,  may 
be  the  ultimate  decision  as  to  the 
right  of  a  company  to  do  business 
in  one  province  only  when  the 
company  is  incorporated  by  the 
Parliament  of  Canada  to  do  busi- 
ness throughout  the  whole  Do- 
minion, it  is  clear,  from  the  opinion 
expressed  by  the  Judicial  Commit- 
tee of  the  Privy  Council  [see  this 
opinion,  p.  267],  that  the  company, 
respondent,  had  no  power  to  deal 
in  the  purchase,  lease,  and  sale  of 
real  estate,  &c,  in  the  province  of 
Quebec.  We,  therefore,  consider 
the  judgment  of  the  Superior  Court 
to  have  been  erroneous,  and,  acting 
on  the  suggestion  contained  in  the 
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above  extract  from  the  judgment 
in  Citizens'  Insurance  Co.  v.  Par- 
sons, without  deciding  that  the 
whole  Act  incorporating  the  com- 
pany respondent  is  ultra  vires, 
we  hold  that  the  company  has  no 
right  to  exercise  in  the  province  of 
Quebec  the  powers  conferred  by 
its  Act  of  incorporation,  to  buy, 
lease,  and  sell  lands,  &c,  in  the 
province  of  Quebec,  and  it  is  by 
our  judgment  forbidden  to  do  so." 

McClanagan  v.  St.  Ann's  Mu- 
tual Building  Society,  24  L.  C. 
J.  162,  was  a  case  in  which  Mc- 
Clanagan,  26  Aug.  1879,  applied 
for  an  injunction  against  the  defen- 
ders, a  building  society  incorpora- 
ted under  C.  S.  L.  C.  c.  69.,  going 
into  liquidation  under  the  pro- 
visions of  the  Dominion  Act,  42 
Vict.  c.  8.  While  the  proceedings 
were  pending,  the  Quebec  Legisla- 
ture passed  a  statute,  the  43  Vict, 
c.  32.,  re-enacting  as  to  the  pro- 
vince, all  the  provisions  of  the  Do- 
minion Act,  and  it  also  passed  the  43 
Vict.  c.  33.,  ratifying  all  proceedings 
adopted  under  the  provisions  of  the 
Dominion  Act.  The  last  Act  was 
not  to  affect  pending  cases.  These 
Acts  were  ratified  31  Oct.  1879. 
On  1  Dec.  1879,  the  Sup.  Ct. 
[Torrance,  J.]  held  the  Dominion 
Act  not  ultra  vires,  and  refused  the 
injunction.  On  4  Feb.  1880,  the 
Q.  B.  Quebec,  24  L.  C.  J.  162  [Sir 
A.  Dorion,  C.J.,  Monk,  Ramsay, 
and  Cross,  JJ.],  held  the  Dominion 
Act  ultra  vires;  but  as  the  defen- 
ders' proceedings  had  been  ren- 
dered valid  by  the  Quebec  Legisla- 
ture, there  was  now  no  ground, 
when  the  judgment  below  was 
given,  or  this  appeal  instituted,  on 
which  to  restrain  the  society  from 
proceeding  to  liquidation.  Appeal 
dismissed  with  costs.  Sir  A, 
Dorion,  C.J.,  said:  "We  cannot 
agree  with  the  court  below  that 
the  Dominion  Parliament  had  the 
right  to  pass  the  Act  42  Vict. 
c.  8.  This  Act  is  not  in  the  nature 
of  an  insolvency  law,  for  it  is  in- 
tended  to   apply   to    all   building 


societies,  whether  solvent  or  not. 
It  is,  therefore,  essentially  an  Act 
affecting  civil  rights,  which,  under 
the  provisions  of  the  B.  N.  A.  Act, 
comes  within  the  exclusive  juris- 
diction of  the  local  or  provincial 
legislatures." 

Chaudiere  Gold  Mining  Co. 
[a  Boston  company]  v.  Desbarats 
was  an  appeal  from  the  Quebec  Q.  C. 
10  Dec.  1870,  15  L.  C.  J.  44,  in 
which  Caron,  Badgley,  Monk,  JJ. 
[Duval,  C.J.,  and  Loranger,  J., 
dissenting],  held,  affirming  a  judg- 
ment given  on  demurrer  by  Tor- 
rance, J.,  in  the  Sup.  Ct.,  Montreal, 
31  May  1869  [13  L.  C.  J.  182],  that 
by  the  law  of  the  province  of  Que- 
bec, Civil  Code,  arts.  364,  365,  cor- 
porations are  under  a  disability  to  ac- 
quire lands  without  the  permission 
of  the  Crown  or  the  authority  of 
the  legislature,  and  that  a  foreign 
corporation  which  had  purchased 
lands  in  the  said  province  without 
such  authority,  and  was  evicted,  had 
no  action  of  damages  against  the 
vendor.  Caron,  J.,  said :  "  La 
question  decidee  par  le  jugement 
est  de  savoir  si  les  corporations  de 
la  nature  de  celle  qui  porte  la 
presente  action,  ont  droit,  d'apres 
notre  loi,  d'acquerir  des  biens 
immeubles  dans  la  province,  sans 
la  permission  de  la  Couronne  ou 
l'autorite'  de  la  legislature.  Le  j  uge- 
ment  qui  nous  est  soumis  a  decide' 
la  question  dans  la  negative,  et  a 
renvoye"  Taction  des  appelants. 
L'intime"  pour  soutenir  le  bien 
juge",  re"fere  a  l'Edit  ou  declaration 
de  1743  [ler  vol.  Edits  et  Ordon- 
nances,  p.  576],  fait  expres  pour 
le  Canada  et  enregistre"  au  conseil 
superieur ;  cet  edit,  suivant  l'intime, 
a  tou jours  e"te  et  regarde"  en  force 
dans  le  pays  jusqu'a  la  promulga- 
tion du  code;  ainsi  que  l'ont  de- 
cide- les  tribunaux  dans  plusieurs 
especes  qu'ils  citent.  Or,  a  la 
clause  premiere,  il  y  est  statue  qu' 
aucun  etablissement  ou  fondation 
ne  sera  fait  dans  le  pays,  sans  la 
permission  expresse  de  la  Couronne. 
La  clause  dix  defend  a  toute  com- 
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munaute"  religieuse  ou  autres  gens 
de  main-morte  d'acquerir  des  im- 
meubles,  sans  lettres  patentes  de 
la  Couronne ;  et  par  la  clause  vingt- 
unieme,  cette  defense  est  faite  a 
peine  de  nullite." 

Badgley,  J.,  said :  "  The  para- 
mount authority  of  our  local  law 
over  all  corporations  and  their 
erection  in  this  province  is  unques- 
tionable, whether  these  corporations 
are  of  domestic  or  foreign  origin, 
as  well  as  over  the  powers  and 
capacities  granted  to  them.  As  to 
the  foreign  bodies,  this  law  applies 
absolutely,  as  well  in  respect  of 
its  foreign  constituting  law  as  of 
the  charter  powers  by  that  law 
granted  to  those  bodies,  because 
our  local  legislature  has  absolute 
power  to  forbid  corporations  to  do 
certain  acts,  or  to  make  certain 
transactions,  altogether,  or  under 
certain  conditions,  and  to  impose 
such  disqualifications  upon  them  as 
the  legislature  may  direct,  and  sub- 
jecting those  bodies  to  be  brought 
within  the  disqualification  of  the 
law.  These  are  legal  truisms 
which  need  no  citations  from  books 
to  give  them  support.  Assuming, 
then,  the  limited  local  existence 
and  capacity  of  foreign  corpora- 
tions in  this  province,  it  seems 
plain,  that  the  statutory  permission 
extended  to  them  to  sue  and  be 
sued  in  our  courts  of  justice  with 
reference  to  transactions  in  which 
they  are  interested,  does  not  relieve 
them  from  the  necessity  of  showing 
their  legal  possession  of  the  rights 
and  privileges  of  our  local  law  to 
give  validity  and  effect  to  those 
transactions  which  they  use  our 
courts  to  enforce  or  defend;  and 
so  equally,  on  the  other  hand, 
must  they  show  that  they  suffer 
none  of  those  disabilities  and  dis- 
qualifications which  our  law  im- 
poses upon  all  corporations  under 
certain  circumstances.  Now  the 
3rd  chapter  of  our  Civil  Code  de- 
clares the  law  applicable  to  cor- 
porations generally  in  this  province, 
confers  upon  them  express  rights 
and  privileges,  and  subjects  them 


to  special  and  positive  disabilities. 
It  is  not  necessary  to  refer  to 
the  former,  but  for  the  latter — the 
disabilities — the  364th  article  of  the 
code  enacts,  '  Corporations  are  sub- 
ject to  particular  disabilities,  which 
either  prevent  or  restrain  them 
from  exercising  certain  rights, 
powers,  privileges,  &c,  which  na- 
tural persons  may  enjoy  and  exer- 
cise; these  disabilities  arise  either 
from  their  corporate  character,  or 
they  are  imposed  by  law.'  The 
365th  article  then  declares  the  dis- 
abilities arising  from  the  law,  and 
amongst  them,  those  mentioned  in 
the  2nd  sub-sec.  of  the  article, 
namely,  'those  comprised  in  the 
general  laws  of  the  country  respect- 
ing mortmains  and  bodies  corporate, 
prohibiting  them  from  acquiring 
immovable  property,  or  property  so 
reputed,  without  the  permission  of 
the  Crown,  except  for  certain  pur- 
poses only,  and  to  fix  the  amount 
and  value.'  It  is  scarcely  necessary 
to  observe  that  the  exceptions  of 
this  sub-section  do  not  apply  in  this 
case.  These  provisions  of  the 
code  are  positive  enactments,  and 
are  not  promulgated  as  new  law, 
but  are  given  as  declaratory  of  the 
old  law  of  the  province,  which 
expresses  not  alone  the  general 
law,  but  likewise  the  public  policy 
of  the  province  in  regard  to  insti- 
tutions of  this  nature,  and  it  is 
common  knowledge  that  no  pro- 
vincial Act  or  charter  of  incorpora- 
tion by  the  legislature  of  religious 
or  secular  bodies,  has  been  granted, 
without  the  legislative  permission 
being  provided  therein  for  their 
acquisition  and  alienation  of  real 
property.  The  royal  permission  of 
the  old  French  law  in  force,  or  its 
equivalent,  the  modern  legislative 
charter,  is  by  the  code  authori- 
tatively declared  to  be  the  general 
law  of  the  province  for  corpora- 
tions in  general,  and,  without  the 
royal  or  legislative  permission,  all 
corporations  are  prohibited  from 
acquiring  such  real  property. 
Whatever  doubts  might  have  ex- 
isted heretofore  as  to  the  prohibi- 
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tive  applications  of  the  old  law, 
with  reference  to  merely  trading 
corporations,  they  have  disappeared 
since  the  promulgation  of  the  code, 
which  has  declared  those  old  law 
prohibitions  to  be  and  to  have 
been  our  provincial  law.  The 
terms  of  the  code  articles  are  too 
plain  for  a  doubtful  construction, 
and  in  the  generality  embrace  all 
corporations,  secular,  lay,  or  trad- 
ing, and  subject  them  all  to  the 
same  disqualification  to  acquire 
real  property,  without  the  royal  or 
legislative  permission  first  had  and 
obtained.  The  general  law  of  the 
country,  as  by  the  2nd  sub-sec. 
above,  respecting  both  mortmainers 
and  bodies  corporate,  is  to  be  found 
originally  in  the  ordinance  of  Louis 
XV.  of  1743,  which  was  duly  regis- 
tered as  municipal  law  in  Canada 
at  the  time,  and  has  never  been  ab- 
rogated or  repealed,  and  which  the 
code  by  its  statutory  enactments 
now  assimilates  with  and  applies  to 
the  law  of  corporations  and  bodies 
politic  in  general  extending  be- 
yond the  religious  and  eleemosy- 
nary institutions  of  the  ordinance. 
The  modern  corporation  did  not 
exist,  and  was  not  referred  to  by 
the  ordinance,  but  our  declaratory 
code  has  extended  the  ordinance 
disqualification  to  the  modern  body 
politic  corporation,  trading  or  other- 
wise, and  bound  it  in  politic  pro- 
hibitive terms  of  the  old  law.  The 
•public  policy  of  the  ordinance 
against  publicly  unsanctioned  and 
unpermitted  acquisitions  of  real 
property  within  the  province,  is  the 
prevailing  public  policy  of  our  law, 
binding  upon  all  corporations,  and 
strictly  holding  this  corporation  at 
the  date  of  the  execution  of  their 
indenture  and  deed  of  conveyance 
to  them  by  Foley.  Positive  law, 
as  well  as  State  policy,  prohibited 
the  acquisition  by  the  corporation 
of  the  lots  of  land  set  out  in  the 
indenture,  and  the  corporation  and 
their  vendor  could  not,  ex  mero 
motu  of  both  or  of  either,  dispense 
with  and  set  aside  the  statutory 
disqualifications  of  State  policy  or 


public  law.  Pothier,  '  Trails  des  ChatoiImi 
Personnel  referring  to  the  French  «£™  Fining 
Edit  of  1749  for  France,  in  this  B^Ajs_ 
respect  similar  to  that  of  1743, 
above,  from  which  the  former  was 
in  part  copied,  says  that  the  inca- 
pacity to  acquire  by  communautes 
(mortmainors)  was  absolute,  and 
they  could  not  acquire  '  a,  quelque 
titre  que  ce  soit,  soit  a  titre  gratuit, 
soit  a.  titre  de  commerce,'  not  even 
in  payment  of  a  debt,  nor  could 
notaries  give  their  ministry  to  pass 
such  deeds ;  power  being  reserved 
to  the  king  alone  to  accord  per- 
mission to  acquire  immovables,  &c." 
[On  the  French  law  in  Canada  see 
Symes  v.  Cuvilher,  in  P.  C.  Feb. 
25,  1880,  Wheeler's  P.  C.  Law 
107  (see  also  cases  in  same,  pp. 
66,  105,  303)  ;  5  App.  Cas.  138 ; 
49  L.  J.  P.  C.  54;  42  L.  T.  198; 
and  the  Chaudiere  case  in  P.  O, 
L.  R.  5  P.  C.  at  p.  288 ;  and  see 
Exchange  Bank  Canada,  sub-sec. 
13,  sec.  92.]  "It  results  from  all 
these  circumstances,  that  this  foreign 
corporation  is  not  known  to  the 
law  as  a  natural  person :  that  it 
cannot  of  right  claim  the  exercise 
of  the  rights  and  privileges  of 
natural  persons ;  that  it  cannot 
acquire  or  hold  immovable  property 
in  this  province  in  its  own  name 
without  royal  or  legislative  permis- 
sion therefor  first  had  and  obtained, 
and  could  therefore  suffer  no  legal 
eviction  from  what  it  could  neither 
acquire  nor  hold  against  a  positive 
prohibitory  law  in  accordance  with 
public  policy  against  such  acquisi- 
tion or  tenure;  and,  therefore,  could 
claim  or  demand  no  damage  by 
reason  of  its  own  breach  of  the 
law  and  of  public  policy,  and  of  its 
privation  of  illegally  acquired  pro- 
vincial real  property.  Courts  of 
justice  may  sustain  a  contract  by 
aforeign  corporation, but  only  when 
they  can  enforce  it  agreeably  to 
the  rules  of  the  law  which  the 
courts  are  bound  to  administer, 
and  not  in  the  peculiar  manner  of 
a  foreign  state,  which  is  unknown 
to  and  of  no  force  within  the  juris- 
diction   of    the    adjudging  court. 
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The  objection  of  the  demurrer  is, 
therefore,  also  absolute  against  this 
corporation  under  the  provisions  of 
our  local  law." 

That  case  wasaffirmedin  the  Privy 
Council  July  29,  1873,  L.  E.  5  P. 
C.  277.  There  Sir  Montague  E. 
Smith,  in  delivering  the  affirming 
judgment,  said,  after  citing  in  full 
the  Edits  of  1743  [see  1  Code  de 
la  Martinique  (1807),  474]  and  of 
1749  [see  22  Isambert's  Anciennes 
Lois  Erancaises,  227)]:  "Their 
Lordships,  however,  cannot  con- 
sider it  to  be  their  duty,  at  this  day, 
to  construe  the  language  of  the 
edict  as  alone  containing  the  law 
of  Canada  on  the  subject  of  mort- 
main, because  a  legislative  declara- 
tion of  the  law  is,  in  their  opinion, 
contained  in  the  code,  which  is  free 
from  ambiguity."  And  referring 
to  Mr.  Justice  Badgley's  opinion  : 
"  These  observations  on  the  de- 
claratory force  of  the  code  are 
entitled  to  great  weight,  from  the 
fact  that  Badgley,  J.,  was  one  of  the 
judges  who,  in  the  case  relied  on 
by  the  appellants,  Nov.  23,  1857, 
Kierzkowski  v.  Grand  Trunk 
Eailway  Co.,  4  L.  C.  J.  86,  ex- 
pressed an  opinion  that  trading 
corporations  were  gens  de  main- 
morte.  In  that  case,  however,  the 
railway  company  had  legislative 
power  to  purchase  lands,  and  the 
question  arose  incidentally  in  an 
action  for  seignorial  dues.  What- 
ever may  be  the  worth  of  the 
opinions  expressed  in  that  case,  the 
higher  authority  of  the  code  must 
now  prevail.  Their  Lordships  for 
these  reasons  think  the  Q.  B.  was 
right  in  holding  the  appellants 
were  incapable,  without  license 
of  the  Crown,  which  it  is  not  aver- 
red they  possessed,  to  acquire  any 
title  to  the  lands  sold  to  them  by 
Foley."  [See  Mr.  Justice  Badg- 
ley's judgment  above.] 

See  Citizens'  Insurance  Co.  v. 
Parsons,  in  S.  C.  21  June  1879,  4 
S.  C.  215;  in  P.  C.  26  Nov. 
1881,  7  App.  Cas.  p.  114  ;  51  L. 
J.P.C.  11;45L.T.721;  30W.B, 
.BSG^emd  post,  sub-sec.  13. 


In  Clarke  v.  Union  Fire  In- 
surance Co.,  Oct.  30,  1883,  10  0. 
P.  E.  313  ;  affirmed  June  12, 1884, 
6  O.  E.  223,  Hodgins,  Q.C.,  the 
Master  in  Ordinary,  said  :  "  This  is 
a  claim  brought  in  by  the  Export 
Lumber  Co.  of  New  York,  against 
the  defendants,  a  fire  insurance  com- 
pany incorporated  by  the  Legislature 
of  Ontario,  39  Vict.  c.  93.  The 
policy,  dated  5  August  1880,  was 
delivered  to  the  claimants  on  the 
7th  or  8th ;  the  fire  occurred  on  the 
10th  of  the  same  month.  On  the 
11th  the  claimants  tendered  a 
cheque  for  the  premium,  which 
was  immediately  returned  by  the 
defendants.  The  principal  de- 
fences are  that  the  defendants, 
being  a  provincial  company,  had 
only  limited  powers,  and  could  not 
contract  out  of  this  province 
(Ontario) ;  and  that  the  premium 
not  having  been  paid  or  tendered 
until  after  the  loss  occurred,  the 
policy  is  void.  In  arguing  that 
the  contract  was  ultra  vires,  it  was 
contended  that  as  the  B  N.  A. 
Act,  sec.  92,  sub-sec.  11,  em- 
powered the  provincial  legisla- 
tures to  incorporate  companies 
with  '  provincial  objects,'  this  cor- 
poration could  have  no  existence, 
and  therefore  no  power  to  contract, 
outside  the  province ;  and  in  any 
event,  not  having  obtained  legisla- 
tive sanction  authorizing  it  to 
make  contracts  of  insurance  out- 
side the  province,  this  contract  was 
void.  The  substantial  question  is 
against  the  legislative  powers  of  the 
provincial  legislatures;  it  was  con- 
tended that  a  corporation  created 
by  them  has  not  the  status  nor 
capacity  to  contract  outside  of 
provincial  jurisdiction  which  a 
Dominion  corporation  possesses. 
There  is  no  warrant  for  this  con- 
tention. There  is  nothing  in  the 
B.  N.  A.  Act,  nor  in  the  classes  of 
subjects  within  their  legislative 
authority,  which  would  place  these 
legislatures  outside  the  definitions 
given  by  writers  on  the  subject. 
'  The  colonial  legislatures,  with  the 
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restrictions  necessarily  arising  from 
their  dependency  on  Great  Bri- 
tain, were  sovereign  within  the 
limits  of  their  respective  territories.' 
1  Story's  Const.,  4  Ed.,  s.  171. 
'  The  legislative  bodies  in  the  de- 
pendencies of  the  Crown  have, 
sub  modo,  the  same  powers  of 
legislation  as  their  prototype  in 
England,  subject,  however,  to  the 
final  negative  of  the  sovereign.' 
1  Broom's  Com.  123.  The  term 
'  Incorporation  of  companies  with 
provincial  objects '  in  the  B.  N.  A. 
Act  defines  the  classes  of  corpor- 
ations within  the  legislative 
authority  of  the  provinces ;  and 
its  meaning  must  be  gathered 
from  analogous  clauses,  empower- 
ing them  to  make  laws  in  relation 
to  '  local  works  and  undertakings ' 
(sub-sec.  10)  and '  mattersof  a  mere- 
ly local  or  private  nature  in  the  pro- 
vince' (sub-sec.  16),  and  under 
which  it  is  obvious  the  legislature 
may  incorporate  companies  for  like 
purposes.  These  references  show 
that  the  terms  '  provincial '  and 
'local'  are  interchangeable,  and 
must  be  construed  to  mean  '  local 
objects '  within  a  province,  in  con- 
tradistinction to  objects  common 
to  the  several  provinces  in  their 
collective  or  Dominion  quality,  and 
which  are  within  Dominion  legisla- 
tive jurisdiction.  This  power  to 
incorporate  companies  is  incidental 
to  a  sovereignty,  though  such 
power  may  be  delegated.  '  The 
sovereign,  it  is  said,  may  grant 
to  a  subject  the  power  of  erecting 
corporations '  (Bro.  Abr.,  tit. 
'Prorog';  Viner  Prerog.  88,  pi. 
16),  but  it  is  really  the  Crown  that 
erects,  and  the  subject  is  but  the 
instrument.'  1  Bl.  Com.,  4  Ed., 
p.  4n2.  Corporations  may  be 
erected  by  charter  or  by  Act  of 
Parliament,  'of  which  the  royal 
assent  is  a  necessary  ingredient.' 
Ibid.,  p.  451.  This  assent  of  the 
Crown,  as  essential  to  the  validity 
of  the  Acts  of  the  provincial  legis- 
latures, has  been  questioned  by  the 
obiter  dicta  of  some  learned  judges, 
who  say  that  Her   Majesty  forms 


no  constituent  part  of  the  Pro\$^™j^EE  ^ 
vincial  legislatures  as  she  does  of"  J"0"",, 
the  Dominion  Parliament.  Inis 
denial  of  the  legislative  authority 
of  the  Crown  in  provincial  legis- 
lation touches  the  validity  of  all 
provincial  Acts  since  confedera- 
tion, as  the  usual  form  of  the  pro- 
vincial statutes  is,  '  Her  Majesty, 
by  and  with  the  advice,  &c.,  enacts.' 
'  The  legislative  power,'  says  Lord 
Hale,  '  is  lodged  in  the  king, 
with  the  assent  of  the  two  Houses 
of  Parliament.'  1  Hale's  Juris. 
Hs.  Lords,  4  :  '  The  making  of 
statutes  is  by  the  king,  with  the 
assent  of  Parliament.'  1  White- 
locke,  King's  Writ,  1766, 406 : '  The 
king  has  the  prerogative  of  giving 
assent  to  such  Bills  as  his  subjects, 
legally  convened,  present  to  him, 
that  is  of  giving  them  the  force 
and  sanction  of  law.'  Bacon  Abr., 
tit.  '  Prerog.'  489 ;  4  Co.  Ins.  24. 
This  is  but  the  common  law  on  the 
legislative  prerogative  of  the  Crown. 
A  reference  to  the  Imperial  Acts 
which  gave  legislative  institutions 
to  this  province  prior  to  the 
B.  N.  A.  Act,  will  show  that  the 
provincial  laws  of  Upper  Canada 
were  to  be  made  by  '  His  Majesty, 
his  heirs  and  successors,'  31  Geo.  3. 
c.  31.;  and  of  Canada  by  'Her 
Majesty,  her  heirs  or  successors,' 
3  &  4  Vict.  c.  35.,  by  and  with  the 
advice  and  consent  of  the  other 
legislative  bodies;  and  these  Im- 
perial Acts,  in  so  far  as  they  re- 
cognise the  legislative  prerogative 
of  the  Crown  in  this  province, 
have  not  been  repealed,  but  are 
substantially  continued  by  sec.  129 
of  the  B.  N.  A.  Act.  The  ques- 
tion, however,  appears  to  have  been 
determined  in  1876  by  the  Judicial 
Committee  of  the  P.  C.  in  Theberge 
v.  Landry,  L.  R.  2  App.  Cas.  102, 
108  [see  sec.  91.],  where  Lord 
Cairns,  L.C.,  referring  to  an  Act 
of  one  of  the  provincial  legislatures 
then  under  review,  held  that  it  was 
an  Act  which  had  been  assented  to 
by  the  Crown,  and  to  which  the 
Crown  was  a  party.  The  B.  N.  A. 
Act  created  two  separate  and  inde- 
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pendent  governments,  with  enume- 
rated and  therefore  limited  parlia- 
mentarypowers.  These  dual  govern- 
ments, with  their  defined  limits  of 
jurisdiction,now  exercise  the  legisla- 
tive and  executive  powers  previously 
vested  in  one  government ;  and 
although  both existwithin  the  same 
territorial  limits,  their  powers  are 
separate  and  distinct,  and  they  act 
separately  and  independently  of 
each  other  within  their  respective 
spheres.  The  powers  of  the  legis- 
lative department  of  the  provincial 
governments  have  been  defined  by 
our  provincial  courts.  The  case  of 
He  Goodhue — Tovey  v.  Goodhue, 
1872,  19  Grant's  Ch.  E.  366,  452, 
decides  that  there  is  no  limitation 
imposed  on  the  provincial  legis- 
latures as  regards  the  extent  to 
which  they  may  affect  private 
rights  and  matters  of  a  merely  local 
and  private  nature  in  the  provinces ; 
and  as  to  such  objects  they  can 
pass  laws  to  the  same  unlimited 
extent  that  the  Imperial  Parlia- 
ment may  in  the  United  Kingdom. 
In  Eeg.  v.  Hodge,  7  O.  A.  K.  246, 
it  is  stated  that  the  Dominion  and 
provincial  legislatures  derive  their 
powers  from  the  same  source ;  and 
that  '  the  power  to  make  laws  in 
relation  to  the  several  classes  of 
subjects,  legislation  upon  which  is, 
by  the  Imperial  Act,  committed 
exclusively  to  the  provincial  legis- 
latures, is  as  large  and  complete  as 
it  is  in  the  classes  of  subjects  com- 
mitted by  enumeration  of  subjects 
to  the  Dominion  Parliament.  The 
limits  of  the  subjects  of  jurisdiction 
are  prescribed;  but  within  those 
limits  the  authority  to  legislate  is 
not  limited'  (p.  251).  [See  also 
Hodge  v.  The  Queen  in  P.  C,  9 
App.  Cas.  117,  and  sub-sec.  13.] 
These  cases  show  that  both  the 
Dominion  and  the  provincial  legis- 
latures have  plenary  powers  of 
legislation  to  the  extent  necessary 
for  the  efficient  exercise  of  the  ex- 
clusive legislative  authority  of  each, 
and  that  they  therefore  are  sove- 
reignties within  the  definitions  given 
in  1  Story's  Const,  sec.  171. ;  Phil- 


lips v.  Byre,  L.  B.  6  Q.  B.  p.  20, 
and  The  Queen  v.  Burah,  3  App. 
Cas.  p.  904.  Each  has  authority 
to  create  corporations ;  and  there- 
fore a  company  incorporated  by  a 
provincial  legislature  has,  for  the 
purpose  of  his  business,  the  same 
corporate  franchises  and  powers 
within  the  jurisdiction  creating  it 
as  a  company  incorporated  by  the 
Imperial  or  the  Dominion  Parlia- 
ment, and  may  transact  its  business 
outside  the  province  wherever  by 
comity  or  otherwise  its  contracts 
are  recognised.  This  power  to 
transact  insurance  business  out- 
side the  provincial  jurisdiction  crea- 
ting such  corporations  is  regu- 
lated within  Canada  by  the  Act 
40  Vict.  c.  42.  s.  28,  which  pro- 
vides that  companies  incorporated 
by  a  provincial  legislature  for 
carrying  on  the  business  of  in- 
surance within  a  province,  may, 
under  certain  conditions,  transact 
such  business  throughout  the  Do- 
minion ;  and  the  case  of  Citizens' 
Insurance  Co.  v.  Parsons,  7  App. 
Cas.  p.  115  [see  sub-sec.  13],  illus- 
trates to  some  extent  the  jurisdic- 
tion of  the  provincial  legislatures 
over  companies  incorporated  by  the 
Imperial  or  Dominion  Parliaments. 
As  to  the  contention,  that  these 
defendants  not  having  obtained 
permission  in  their  Act  of  incor- 
poration to  transact  insurance  busi- 
ness in  foreign  countries,  it  may  be 
answered  that  no  legislature  can 
confer  upon  corporations  created 
by  it  the  right  to  carry  on  business 
outside  its  own  territory.  The 
legislative  enactments  of  a  country 
have  no  living  force  proprio  vigore 
in  other  territorial  sovereignties. 
Where,  however,  a  legislature  as- 
sumes to  authorize  its  corporations 
to  carry  on  business  in  foreign 
countries,  such  authority  is  no 
more  than  a  legislative  sanction  to 
an  agreement  between  the  corpora- 
tors that  their  business  may  be 
carried  on  abroad  as  well  as  at 
home.  It  has  been  held  in  one  of 
the  federal  courts  of  the  United 
States,  that  it  is  not  competent  for 
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a  State  legislature  to  enact  that  its 
citizens  shall  not  make  such  con- 
tracts as  they  please  in  respect  to 
their  business  out  of  the  State.  Lamb 
v.  Bowser,  7  Biss.  Cir.  Ct.  315. 
Where  there  is  no  express  pro- 
vision in  the  charter  of  a  corpora- 
tion limiting  its  ordinary  business 
to  a  particular  place  or  territory, 
no  such  limitation  can  be  implied. 
Morawetz  on  Corp.  502.  And 
there  is  nothing  in  our  law  which 
would  prevent  a  corporation  created 
here  from  carrying  on  business 
both  at  home  and  abroad  in  the 
same  manner  as  an  individual  or  a 
co-partnership  engaged  in  a  similar 
enterprise.  The  contract  here  sued 
upon  appears  to  be  within  the  cor- 
porate powers  of  these  defen- 
dants ;  and  the  cases  shew  that 
such  a  contract  would  be  recog- 
nised as  valid  in  a  foreign  country." 

Reg.  v.  Mohr,  8  June  1881, 
7  Q.  L.  R.  183,  was  a  case  where 
the  defendant,  agent  of  the  Bell 
Telephone  Co.  of  Canada,  was  in- 
dicted for  illegally  erecting  three 
telegraph  poles  in  Buada  Street,  a 
leading  thoroughfare  in  the  city  of 
Quebec,  thereby  obstructing  the 
Queen's  highway.  The  company 
was  incorporatod  by  43  Vict. 
(Dom.)  c.  67.,  with  power  to  estab- 
lish telephone  lines  in  several  pro- 
vinces  of  the  Dominion,   and  to 


construct,  erect,  and  maintain  lines  Res.  u.  Mohr. 
along  any  public  highway,  street, 
bridge,  &c,  either  wholly  in 
Canada  or  dividing  Canada  from 
any  other  country.  It  appears  the 
business  of  the  company  with  re- 
gard to  the  poles  objected  to  was 
of  a  purely  local  character,  and 
confined  to  the  district  of  Quebec. 
It  was  held  that  the  establishment 
of  the  company  was  one  of  purely 
local  character  and  intended  to 
serve  local  purposes,  having  no 
pretension  to  connect  other  pro- 
vinces or  even  to  cross  rivers,  &c. 
That  to  give  the  Dominion  Parlia- 
ment the  power  to  authorize  the 
Bell  Telephone  Co.  to  impede  cir- 
culation and  traffic  in  the  streets 
of  Quebec,  one  of  two  conditions 
would  have  been  required  [per  Sir 
A.  Dorion,  C.  J.]  :  "  Either  the 
company  should  have  been  incor- 
porated for  the  purpose  of  connect- 
ing by  telephone  lines  the  province 
with  any  other  or  others  of  the  pro- 
vinces of  the  Dominion,  or  of  ex- 
tending its  lines  beyond  the  limits 
of  the  province  of  Quebec,  or  it 
should  have  been  declared  by  the 
Parliament  of  Canada  to  be  for  the 
general  advantage  of  Canada,  or  for 
the  advantage  of  two  or  more  of  the 
provinces."  The  judges  were  Sir 
A.  Dorion,  C.  J.,  and  Monk,  Bam- 
say,  Tessier,  and  Cross,  JJ. 


(12.)  The  solemnization  of  marriage  in  the  province.1 


1  In  Citizens'  Insurance  Co.  v. 
Parsons,  Nov.  26,  1881,  7  App. 
Cas.  96;  51  L.  J.  P.  C  11;  45 
L.  T.  721,  and  below  4  S.  C.  E. 
215  [see  full  report,  sub-sec.  13, 
sec.  92],  Sir  Montague  E.  Smith 
said  :  Notwithstanding  the  "  endea- 
vour to  give  pre-eminence  to  the 
Dominion  Parliament  in  cases  of  a 
conflict  of  powers,  it  is  obvious  that 
in  some  cases  where  this  apparent 
conflict  exists,  the  legislature  could 
not  have  intended  that  the  powers 
exclusively  assigned    to  the  pro- 


vincial  legislatures   should  be  ab-  Citizens'  In- 
sorbed     in     those    given    to    the  subance  Co.  v. 
Dominion  Parliament.      Take    as  P-4*80"8- 
one  instance  the  subject  of  '  mar- 
riage  and   divorce,'    contained   in 
the    enumeration    of    subjects    in 
sec.  91  [sub-sec.  26]  ;  it  is  evident 
that  the  solemnization  of  marriage 
would   come    within    this   general 
description,  yet   '  solemnization  of 
marriage  in  the  province '  is  enu- 
merated among  the  classes  of  sub- 
jects in  sec.  92.,  and  no  one  can 
doubt,  notwithstanding  the  general 
language  of  sec.  91,  that  this  sub- 
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Divorce  Laws,  ject  is  still  within  the  exclusive 
authority  of  the  legislatures  of  the 
provinces." 

Although  by  the  terms  of  sub- 
sec.  26,  sec.  91,  "  marriage  and 
divorce  "  lies  within  the  jurisdiction 
of  the  Dominion  Parliament,  four 
provinces  have  still  retained  their 
divorce  court  as  possessed  by  them 
before  confederation,  namely,  Nova 
Scotia,  New  Brunswick,  Prince 
Edward  Island,  and  British  Co- 
lumbia. The  Dominion  Parliament 
has  jurisdiction  in  divorce  cases 
from  Ontario  and  Quebec ;  but  it 
is  said  to  be  utterly  impossible  to 
render  justice  to  the  applications 
for  divorce,  because,  either  from 
religious  or  personal  motives,  a 
majority  of  the  Senate  vote  against 
all  applications  for  divorce,  no 
matter  what  the  evidence  is. 
There  are  39  Protestant  and  31 
Soman  Catholic  Senators.  It  is  felt 
by  some  that  this  injustice  must  be 
remedied  by  a  Dominion  Act  deal- 
ing with  the  matter,  and  handing 
the  decision  in  divorce  cases  over  to 
the  regular  courts. 

In  Lower  Canada  and  Quebec, 
the  law  of  divorce,  says  Burge, 
1  Col.  and  For.  Laws,  p.  661,  are 
governed  by  the  law  of  France  as 
it  existed  before  the  Bevolution, 
and  on  p.  644  he  says,  "  In  the 
earliest  age  of  the  monarchy  of 
Prance,  divorces  a  vinculo  were 
permitted.  But  that  kingdom 
adopted  the  prevailing  opinion  of 
the  Catholic  Church  that  the  mar- 
riage was  indissoluble,  and  ad- 
mitted only  a  divorce  a  mensa  et 
thoro,  or,  as  it  is  called,  la  separa- 
tion Vhabitation.  This  species  of 
divorce  was  granted  at  the  instance 
of  the  wife  when  the  husband  had 
falsely  accused  her  of  a  capital 
crime,  or  had  treated  her  cruelly, 
not  only  by  offering  her  personal 
violence,  or  withholding  from  her 
the  necessary  means  of  subsistence, 
but  by  habitually  treating  her 
before  the  visitors  of  the  house,  the 
domestics,  and  the  children,  with 
contempt.  The  wife  could  not 
obtain  a  divorce  for  adultery  com- 


mitted by  the  husband,  although 
the  adultery  of  the  wife  afforded 
a  ground  on  which  the  husband 
might  obtain  a  divorce  from  her. 
Thus  separation  could  only  be 
effected  by  judicial  sentence.  The 
parties  could  not  by  any  act  or 
agreement  between  themselves,  or 
by  any  admission  of  the  facts 
on  which  the  separation  could  be 
awarded,  withdraw  from  the  judge 
the  full  and  entire  cognizance  of, 
and  adjudication  on,  them.  The 
law  of  France  not  only  discounte- 
nanced frivolous  causes  of  separa- 
tion, but  endeavoured,  by  the  pro- 
cedure to  which  it  subjected  the 
application  for  divorce,  to  prevent 
its  being  obtained  by  consent  or 
collusion.  Pothier,  tit. '  Marriage,' 
part  6,  c.  2.  "  Such  continued  to 
be  the  law  of  France  until  the 
Bevolution  swept  it  away,"  20 
Sept.  1792. 

Now,  for  Quebec,  Manitoba,  and 
the  North-West  Territories,  the 
Federal  Parliament  constitutes  a 
Court  of  Divorce,  proceedings  being 
begun  in  the  Senate.  Can.  Year 
Book,  1894,  p.  909. 

Divoece  in  Nova  Scotia. — By 
Nova  Scotia  Act,  32  Geo.  2.  1758, 
c.  17.,  the  Governor  and  Council 
had  the  power  of  dissolving  mar- 
riages for  adultery,  wilful  desertion, 
and  withholding  necessary  main- 
tenance for  three  years  together. 

Sec.  7  enacted  that  no  marriage 
shall  be  declared  null  and  void 
except  for  impotence  or  of  kindred 
within  the  prohibited  degrees, 
32  Hen.  8.  c.  38.,  and  that  no  de- 
cree for  divorce  should  be  granted 
for  any  other  "  than  the  two  fore- 
going and  the  two  following  causes, 
namely,  that  of  adultery  and  that  of 
wilful  desertion,  and  withholding 
necessary  maintenance  for  three 
years  together,  in  any  of  which 
cases  every  person  suing  for  a  di- 
vorce, shall  be  entitled  to  a  decree 
for  that  purpose,  to  be  obtained  from 
the  Governor  or  Commander-in- 
Chief  for  the  time  being,  and  His 
Majesty's  Council,  who  shall  have 
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full  power  and  authority  to  grant 
the  same."  In  the  above  Act,  the 
same  as  in  the  old  Scotch  law,  Act 
1573,  c.  55.,  for  divorce  for  non- 
giving  adherence,  there  is  no  cruelty 
specifically  mentioned.  By  Nova 
Scotia  Act,  1  Geo.  3.  c.  7.,  which, 
after  reciting  sec.  7  of  32  Geo.  2.  c. 
17.,  continued  :  "  which  clause  has 
been  found  to  be  inconsistent  with 
the  laws  of  England  [seebelow~],beit 
therefore  enacted  by  the  Honourable 
the  Commander-in-Chief,  the  Coun- 
cil and  Assembly,  that  the  causes 
for  which  marriages  shall  be  de- 
clared null  and  void  shall  be  in  all 
causes  of  impotence,  of  precontract, 
and  kindred  within  the  degrees 
prohibited  in  an  Act  made  in 
32  Hen.  8.  c.  38.,  entituled,  an  Act 
concerning  precontracts,  and  touch- 
ing degrees  of  consanguinity,  of 
adultery,  and  of  cruelty,  and  for 
none  other  causes  whatsoever." 

In  a  note  to  Uniacke's  Ed.  of 
the  N.  S.  Statutes  at  Large,  1805, 
p.  69,  he  says :  "  By  the  laws  of 
England,  the  causes  of  divorce, 
dissolviug  the  bond  of  marriage, 
are,  precontract,  impotence,  con- 
sanguinity, affinity,  and  causa 
metus  ante  nuptias ;  which,  being 
precedent  impediments,  the  mar- 
riage was  a  nullity  and  ab  initio 
void.  Adultery  and  cruelty  being 
subsequent  to  the  marriage,  though 
they  are  proper  causes  for  tempo- 
rary separation  a  mensa  et  thoro, 
yet  they  do  not  affect  the  validity 
of  the  marriage,  and  consequently 
cannot,  as  in  themselves,  dissolve  a 
vinculo  matrimonii,  nor  can  such 
divorce  bar  the  wife  of  her  dower 
or  bastardize  the  children.  The 
principal  ground  of  amendment  of 
this  Act  seems  to  have  been  the 
permission  of  divorce  for  wilful 
desertion,  &c,  as  not  agreeable  to 
the  laws  of  England,  for  this  cause 
is  now  omitted  by  the  Act,  and 
all  other  causes  are,  as  in  the  former 
Act,  inserted.  By  R.  S.  N.  S. 
(1st  series)  c.  128.,  the  Governor  was 
to  be  President  of  the  Court  of  Mar- 
riage and  Divorce,  and  might  ap- 
-  point  the  Chief  Justice,  the  Master 


of  the  Rolls,  or  any  one  of  the  Divorce  Laws, 
judges  of  the  Supreme  Court,  to  be 
Vice-President.  The  Vice-Presi- 
dent was  to  sit  as  a  member  of  the 
court  when  the  Governor  was  pre- 
sent, and  should  preside  in  his 
absence.  By  sec.  4,  the  court  was 
to  have  jurisdiction  over  all  matters 
relating  to  prohibited  marriages 
and  divorce,  and  may  declare  any 
marriage  null  and  void  for  impo- 
tence, adultery,  cruelty,  precon- 
tract, or  kindred,  and  might,  after 
sentence,  pronounce  such  deter- 
mination as  it  thinks  fit  on  the 
rights  of  the  parties,  or  either  of 
them,  to  courtesy  or  dower.  By 
R.  S.  N.  S.  (2nd  series),  1864, 
c.  128.,  the  Vice-President  and  any 
two  members  of  the  Council  were 
to  constitute  a  court,  and  the  court 
might  grant  alimony  pendente  lite, 
award  costs,  &c. 

By  28  Vict.,  1865,  N.  S.,  c.  1. 
s.  10,  the  judge  in  equity  was  to  be 
the  Vice-President,  and  by  29  Vict., 
1866,  N.  S.,  c.  13.,  the  Vice-Presi- 
dent was  to  compose  the  court 
under  the  title  of  the  Judge  Ordinary 
of  the  Court  for  Divorce  and  Mat- 
rimonial Causes  (the  new  name). 
Sec.  6  gave  a  right  of  appeal  to  the 
Supreme  Court;  and  the  court  was 
to  have  the  same  powers  as  the  Di- 
vorce and  Matrimonial  Causes  Court 
in  England — but  not  so  as  "to 
abridge  any  of  its  powers — as  to 
alimony,  custody,  maintenance  and 
education  of  children.  By  this  Act 
the  Governor  might  appoint  a  judge 
of  the  Supreme  Court  to  preside. 
The  largest  number  of  divorces  out 
of  all  the  provinces  are  granted  by 
the  Nova  Scotia  Court.  This  is 
attributed,  in  the  Official  Statistical 
Year  Book,  1894,  p.  911,  to  the 
fact  that  the  fees  established  many 
years  ago  [seeR.  S.  N.  S.  (4th  series) 
c.  114.]  are  so  small  that  the  poorest 
in  the  land  are  not  prevented  from 
seeking  relief  in  the  courts. 

In  New  Brunswick  an  Act  was 
passed  in  1787  for  regulating  mar- 
riage and  divorce.  By  31  Geo.  3., 
1791,  c.  5.  s.  5,  all  causes,  suits, 
controversies,  touching   and    con- 
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Divorce  Laws,  cerning  marriage  and  divorce,  as 
well  from  the  bond  of  matrimony 
as  divorce  and  separation  from  bed 
and  board,  and  alimony  were  to  be 
heard  before  the  Governor  or 
Commander-in-Chief  and  His  Ma- 
jesty's Council,  or  any  five  or  more 
of  the  said  Council.  Section  9 
enacted  that  the  causes  of  divorce 
from  the  bond  of  matrimony,  and 
dissolving  and  annulling  marriage 
are  : —  then  it  set  out  the  causes 
given  below  in  P.  E.  I.  Act, 
5  Will.  4.  c.  10.  s.  4,  but  "  for 
no  other  causes  whatsoever." 
By  4  Will.  4.,  1834,  c.  30.,  a 
judge  of  the  Supreme  Court  was 
added.  The  6  Will.  4.,  N.  B., 
1836,  altered  the  terms  of  holding 
the  court.  An  Act  in  1847  enacted 
further  regulations  of  the  court. 
These  were  repealed.  By  23  Vict., 
1860  (F.  B.),  c.  37.,  the  Court  of 
"  Divorce  and  Matrimonial  Causes" 
was  established.  By  sec.  2,  the 
Governor  in  Council  was  to  appoint 
one  of  the  judges  of  the  Supreme 
Court  to  be  judge  of  the  said  court. 
By  sec.  10,  the  practice  and  pro- 
ceedings of  the  court  were  to  be  con- 
formable as  near  as  may  be  to  the 
practice  of  the  Ecclesiastical  Court 
in  England  prior  to  Divorce  and 
Matrimonial  Causes  Act  of  1857, 
subject,  however,  to  the  provisions 
of  the  Act  and  the  existing  rules, 
orders,  and  practice.  By  sec.  13,  a 
right  of  appeal  was  given  to  the 
Supreme  Court. 

Prince  Edward  Island,  3  Will. 
4.  c.  22.  established  a  Court  of 
Divorce,  and  contained  a  clause 
rendering  null  a  second  marriage 
of  the  guilty  party. 

By  E.  S.  P.  E.  I.,  5  Will.  4. 
(1835)  c.  10.  s.  6.,  3  Will.  4.  c.  22. 
was  repealed,  and  the  5  Will.  4. 
C.  10.,  which  was  brought  into  force 
by  proclamation  7  June,  1836, 
provided :  "  Whereas  it  is  neces- 
sary, in  order  to  the  keeping  up  of 
a  decent  and  regular  society,  that 
the  matrimonial  union  be  protected, 
and  that  a  court  be  constituted  for 
cases  of  divorce  and  alimony.  Be 
it  therefore  enacted  by  the  Lieu- 


tenant-Governor, Council,  and  As- 
sembly, that   from  and  after  the 
publication  hereof  all  causes,  suits, 
controversies,   matters    and   ques- 
tions    touching    and    concerning 
marriage  and  contracts  of  marriage 
and  divorce,  as  well  as  from  the 
bond  of  matrimony  as  divorce  and 
separation  from  bed  and  board  and 
alimony,  shall  and  may  be  heard 
and  determined  by  and  before  the 
Lieutenant-Governor  or  other  ad- 
ministrator   of    the    government, 
and   his   Majesty's   Council;   and 
that  the   Lieutenant-Governor,  or 
other  administrator  of  the  govern- 
ment, and  Council  aforesaid,  or  any 
five  or  more  of  the  said  Council, 
with  the   Lieutenant-Governor  or 
other  administrator  as  president,  be, 
and  they  are  hereby  constituted, 
appointed,  and  established  a  court 
of   judicature  in  the  matters  and 
premises  aforesaid,  with  full  autho- 
rity, power,  and  jurisdiction  in  the 
same."     The  Act  then  contained  a 
proviso  that  nothing  in  the  Act 
should  be  construed  to  control  the 
rights  of  any  other  court,  and  that 
no  sentence  of  the  court  or  Lieu- 
tenant-Governor and  Council  was 
to  affect  the  right  of  action  of  any 
person  for  injury  by  reason  of  any 
breach  of  covenant  or  contract  of 
marriage. 

By  sec.  2,  the  said  court  shall 
commence  and  be  held  on  the  se- 
cond Monday  in  May  in  each  and 
every  year,  with  power  to  adjourn. 
By  sec.  3,  the  Lieutenant-Governor, 
or  other  administrator  of  the  island, 
may  appoint  the  Lord  Chief  Justice 
of  the  Supreme  Court  of  Judicature 
to  preside  in  his  stead,  and  exer- 
cise all  powers  hereby  given  to 
Lieutenant-Governor.  Sec.  4  set 
out  the  causes  of  divorce  from  the 
bond  of  matrimony  and  of  dis- 
solving and  annulling  marriage  as 
"  Frigidity  or  impotence,  adultery, 
and  consanguinity  within  the  de- 
grees prohibited,"  and  by  32  Henry 
8.  c.  38.  s.  5,  provided  that  in  case 
■  of  divorce  the  issue  of  the  marriage 
should  not  be  bastardized  nor  the 
wife  barred  of  dower,  nor  the  hus- 
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band  deprived  of  any  tenancy  by 
the  courtesy  of  England,  unless  it 
shall  be  so  expressed  or  adjudged 
by  the  sentence. 

For  twenty-six  years  no  divorce 
has  been  granted  in  Prince  Edward 
Island. 

By  ordinance  passed  in  1867, 
after  the  union  of  Vancouver  to  the 
mainland,  British  Columbia  exer- 
cised the  power  of  granting  divorces, 
C.  Stat.,  Year  B.,  1874,  p.  909.  By 
ordinance  dated  19  Nov.  1868,  it 
was  enacted  that  all  the  civil  and 
criminal  laws  in  England,  as  they 
existed  at  that  date,  should  be  in 
force  in  all  parts  of  British  Co- 
lumbia. Twenty-six  divorces  have 
been  granted  since  1868  by  the 
court  in  British  Columbia. 

In  the  United  States,  formerly  it 
was  the  practice  for  the  various 
legislatures,  like  the  English  Parlia- 
ment, to  grant  divorces  by  special 
Act.  Generally  at  the  present 
time  the  jurisdiction  to  grant  di- 
vorces is  conferred  by  statute  on 
the  courts  of  equity,  or  courts  pos- 
sessing equity  powers,  subject  to 
such  modification  as  the  particular 
.statute  may  direct.  [1  Bouvier's 
Law,  493.] 

In  Stevens  v.  Fish,  12  Jan. 
1885  [Cashel's  Dig.  S.  C.  R. 
237  ;  8  L.  News,  42,  53],  an  ap- 
peal from  Q.  B.  Quebec,  19  Sept. 
1883  [6  L.  News,  329],  which 
reversed  a  judgment  of  the  Superior 
Court,  Quebec,  25  Feb.  1882 
[5  L.  News,  79],  it  was  held 
that  a  decree  of  divorce  obtained 
from  the  Supreme  Court  at  New 
York  was  valid,  the  evidence 
establishing  that  the  plaintiff  had 
had  a  sufficient  residence  in  New 
York  to  enable  her  to  obtain  a 
valid  divorce  there.  It  appeared 
that  the  marriage  was  in  New 
York,  1871,  both  parties  being 
domiciled  there;  that  in  1873  the 
husband  removed  to  Montreal, 
taking  with  him,  it  was  alleged, 
his  wife's  property.  In  1880  the 
plaintiff,  the  wife,  obtained  a 
divorce  in  New  York,  and  in  1881 


raised  this  action  in  the  Superior  Divorce  Laws. 

Court,  at  Montreal,   to  obtain  an 

account    from    her   husband,   the 

defendant.     Defendant  alleged  the 

plaintiff  was  still  his  wife.      This 

plea  was  overruled  by  the  Superior 

Court,  but  an  appeal  was  allowed 

by  the  Court  of  Queen's   Bench. 

On  appeal  to  the  Supreme  Court, 

Ritchie,  C.  J.,  Fournier,  Henry,  and 

Gwynne,  JJ.,  allowed  the  appeal; 

Strong,    J.,    dissented,    being    of 

opinion  the  divorce  was  invalid. 

Ritchie,  C.  J.,  said :  The  evi- 
dence established  that  the  plaintiff 
had  a  sufficient  residence  in  New 
York  to  enable  her  to  obtain  under 
the  law  of  New  York  a  valid 
divorce  there,  and  that  she  did,  in 
accordance  with  the  law  of  the 
State  of  New  York,  without  fraud 
or  collusion,  obtain  such  a  divorce 
from  a  court  competent  to  pro- 
nounce it.  That  if  the  question 
of  jurisdiction  turns  on  the  question 
of  the  husband's  domicile,  the 
burden  was  on  the  husband  of 
showing  that  he  had  actually 
changed  his  domicile  animo  et  de 
facto.  Having  been  cited  before 
the  Court  of  New  York,  and  having 
appeared  in  the  suit  and  submitted 
to,  and  not  disputed,  the  jurisdic-  Stevens  v. 
tion  of  the  Court,  the  legitimate  Fish. 
presumption  against  him  was  that 
he  had  not  changed  his  domi- 
cile. 

Doubts  were  raised  in  1869  as 
to  the  validity  of  an  Act,  31  Vict, 
c.  2.,  of  the  province  of  Nova 
Scotia  to  amend  R.  S.  N.  S.  c.  120., 
the  solemnization  of  marriage  and 
the  registration  of  marriages,  &c. 
It  provided  that  the  licenses  men- 
tioned in  s.  5  of  c.  28.  of  the  Acts 
of  1866  should  not  be  deposited 
with  the  chairman  of  the  Board  of 
Statutes,  for  distribution,  but  that 
the  same  should  be  distributed  by 
the  provincial  secretary.  The 
Minister  of  Justice  was  of  opinion 
the  Act  was  objectional,  as  the 
power  of  issuing  marriage  licenses, 
he  claimed,  was  in  the  Governor- 
General  as  Ordinary,  and  under  the 
powers  given  him  by  his  commis- 
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Bivefcpia-srs.  sion,  but  as  it  was  a  question 
which  might  affect  the  validity  of 
marriages,  he  proposed  to  submit 
it  to  the  Secretary  of  State  for  the 
Colonies  for  the  opinion  of  Her 
Majesty's  Law  Officers.  Prov. 
Leg.,  1886,  p.  336. 

Shortly  afterwards  the  New 
Brunswick  Legislature  passed,  in 
1870,  the  33  Vict.  c.  93.,  providing 
for  the  issue  of  marriage  licenses  by 
the  Lieutenant-Governor  of  that 
province ;  and  the  question  whether 
the  authority  to  grant  marriage 
licenses  vested  in  the  Governor- 
General  of  Canada,  with  the  power 
of  legislating  on  that  subject  in 
the  Parliament  of  Canada,  was 
raised.  On  29  Nov.  1869  Sir  J. 
Macdonald,  Minister  of  Justice,  re- 
ported : — 

"  A  Bill  relating  to  Marriage 
Licenses  (c.  93  of  Acts  of  1870), 
was  passed  by  the  Legislative 
Council  and  Assembly  of  the  pro- 
vince of  New  Brunswick  during  its 
last  session,  and  reserved  by  the 
Lieutenant-Governor  for  your 
Excellency's  assent.  The  Act  is 
as  follows  : — 

" '  Be  it  enacted  by  the  Lieu- 
tenant-Governor, Legislative  Coun- 
cil and  Assembly,  as  follows  : — 

"'1.  That  all  marriage  licenses 
issued  and  signed  by  any  Lieu- 
tenant-Governor or  administrator 
of  the  government  of  this  pro- 
vince since  1st  May  1854,  by 
virtue  of  his  office,  and  all  marriage 
licenses  signed  by  any  Deputy- 
Governor  since  1st  July  1867, 
shall  be  deemed  as  valid  and  effec- 
tual as  though  he  had  been 
specially  authorized  by  Act  of  the 
legislature  of  this  province  to  sign 
the  same. 

'"2.  That  from  and  after  the 
passing  of  this  Act,  all  marriage 
licenses  shall  be  issued  from  the 
office  of  the  provincial  secretary, 
under  the  hand  and  seal  of  the 
Lieutenant-Governor,  or  of  the 
person  administering  the  govern- 
ment of  this  province  for  the  time 
being.'  This  Bill  raises  the  question 
which  has  been  already  mooted  in 


the  other  provinces  of  the  Do- 
minion, as  to  where  the  authority 
to  issue  marriage  licenses  since  the 

B.  N.  A.  Act  came  into  force,  rests. 
Up  to  that  time  the  power  was 
vested  in  the  Governors  of  the 
several  provinces,  as  ordinary.  {See 
Stokes  on  Colonies,  pp.  149  and 
184.)  Express  power  to  issue  mar- 
riage licenses  seems  to  have  been 
given  in  every  commission  of  every 
Governor- General  of  Canada,  or  in 
the  instructions  accompanying  such 
commission.  In  the  instructions 
addressed  to  the  Hon.  James 
Murray,  as  Captain-General  and 
Governor-in-Chief  of  the  province 
of  Quebec,  dated  7th  December, 
1763  (the  first  Governor  after  the 
conquest),  it  is  provided,  in  the 
27th  paragraph,  as  follows  : — 

"  '  And,  to  the  end  that  the  ex- 
clusive jurisdiction  of  the  Lord 
Bishop  of  London  may  take  place 
in  our  province,  under  your  Govern- 
ment, as  far  as  conveniently  may 
be,  we  do  think  fit  that  you  do 
give  all  countenance  and  encourage- 
ment to  the  exercise  of  the  same, 
excepting  only  the  collating  to 
benefices,  granting  licenses  for,  mar- 
riage, and  probate  of  wills,  which 
we  have  reserved  to  our  Governor 
and  our  Commander-in-Chief  of  our 
said  province  for  the  time  being.' 
All  subsequent  commissions  or 
instructions  seem  to  contain  the 
same  power. 

"  By  the  Marriage  Act  in  Upper 
Canada,  C.  S.  of  U.  C,  c.  72,  it 
is  enacted  that  no  clergyman  shall 
celebrate  marriage  unless  duly 
authorized  so  to  do  by  license  under 
the  hand  and  seal  of  the  Governor, 
or  by  the  publication  of  banns. 

"In  Lower  Canada  no  express 
power  was  given  to  the  Governor 
by  statute,  but  in  the  Act  relating 
to  the   registration   of    marriages, 

C.  S.  L.  C,  c.  20,  it  is  provided 
that  '  in  the  entry  of  a  marriage  in 
the  registry,  it  shall,  among  other 
things,  be  specified  whether  the 
parties  were  married  after  the  pub- 
lication of  banns,  or  by  dispensation 
or  license.' 
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"  In  the  R.  S.  of  N.  S.,  c.  120, 
it  is  provided  that  '  no  person  shall 
officiate  in  the  solemnization  of 
marriage  unless  on  public  notice  or 
on  license,  and  that  the  Governor 
may,  from  time  to  time,  sign  and 
seal  marriuge  licenses  and  deposit 
the  same  with  the  provincial  secre- 
tary, &c.' 

"  In  the  R.  S.  of  N.  B.,  c.  106, 
it  is  provided  that '  Christian  minis- 
ters may  solemnize  marriage  by 
license  or  by  publication  of  banns, 
and  the  Governor  in  Council  may 
appoint  persons  in  every  county  to 
issue  marriage  licenses.' 

"  The  undersigned  is  of  opinion 
that  none  of  these  statutes  can  be 
held  as  conferring  any  new  power 
upon  the  Governors ;  but  that  mar- 
mariage  licenses  were  issued  by 
them  by  virtue  of  their  commissions 
and  as  ordinary,  having  jurisdiction 
as  such  directly  for  the  Crown.  By 
the  B.  N".  A.  Act,  exclusive  powers 
of  legislation  as  to  '  marriage  and 
divorce '  is  given  to  the  Parlia- 
ment of  the  Dominion  by  sec.  91, 
paragraph  26 ;  and  by  sec.  92, 
paragraph  12,  the  legislatures  of 
the  provinces  have  exclusive  powers 
of  legislation  respecting  the  '  solem- 
nization of  marriage.' 

"  The  commission  of  Lord 
Monck,  the  first  Governor- General 
of  the  Dominion,  in  its  7th  para- 
graph, empowers  him  to  exercise 
all  such  po,wer  as  the  Queen  may 
be  entitled  to  exercise  within  the 
Dominion,  in  respect  of  granting 
licenses  for  marriages,  &c,  and  the 
same  power  is  contained  in  the 
commission  to  your  Excellency. 

"  Two  questions  now  arise, 
viz. : — 

"  1.  Whether  the  authority  to 
issue  marriage  licenses  is  vested  in 
your  Excellency  as  Governor- 
General,  under  Her  Majesty's  com- 
mission, or  in  the  Lieutenant- 
Governors  of  the  several  provinces. 

"  2.  Whether  the  power  of  legis- 
lation respecting  the  publication  of 
banns,  or  the  issue  of  licenses,  rests 
with  the  general  or  local  legis- 
tures. 


"  As  to  the  first  point,  the  under-  Divorce  Laws, 
signed  is  of  opinion  that  the  power 
rests  with  the  Governor  General, 
under  his  commission,  and  not 
with  the  Lieutenant-Governors. 
They  do  not  hold  their  appoint- 
ment directly  from  the  Queen,  but 
are  appointed  by  the  Governor- 
General  in  Council  pursuant  to  the 
58th  section  of  the  Act.  Their 
powers  are  simply  those  conferred 
upon  them  by  the  statute,  and  they 
have  no  right  to  deal  with  matters 
of  prerogative  as  representatives  of 
the  Sovereign. 

"  The  second  question,  as  to 
where  the  power  of  legislation  on 
the  subject  rests,  has  excited  much 
interest  in  Canada,  and  conflicting 
opinions  exist  with  respect  to  it. 

"  The  power  given  to  the  local 
legislature  to  legislate  on  the  solem- 
nization of  marriage  was,  it  is 
understood,  inserted  in  the  Act  at 
the  instance  of  the  representatives 
of  Lower  Canada,  who,  as  Roman 
Catholics,  desired  to  guard  against 
the  passage  of  an  Act  legalizing 
civil  marriages  without  the  inter- 
vention of  a  clergyman,  and  the 
performance  of  the  religious  rite. 
They  therefore  desired  that  the 
legislature  of  each  province  should 
deal  with  this  portion  of  the  law  of 
marriage.  The  Act  must,  how- 
ever, of  course,  be  construed  accord- 
ing to  its  terms,  and  not  according 
to  the  assumed  intention  of  its 
framers. 

"  The  undersigned  is  of  opinion 
that  the  right  to  legislate  respect- 
ing the  authority  to  marry,  whether 
by  publication  of  banns,  by  license 
or  by  episcopal  dispensation,  is  part 
of  the  general  law  of  marriage,  re- 
specting which  the  Parliament  of 
Canada  has  exclusive  jurisdiction. 

"  The  publication  of  banns  or 
the  license  (as  the  case  may  be)  is 
no  part  of  the  solemnization,  it  is 
merely  the  authority  to  solemnize. 
The  solemnization  is  not  com- 
menced by  the  issue  of  the  license 
or  the  publication  of  the  banns  ;  all 
the  English  Marriage  Acts  treat 
the  authority,  and  the  solemniza- 
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tion  under  the  authority,  as  quite 
different  matters.  Thus,  it  is  pro- 
vided in  the  4  Geo.  4.  c.  76.  ss.  9  and 
19,  that,  'whenever  a  marriage  shall 
not  be  had  within  three  months 
after  the  complete  publication  of 
banns,  or  the  granting  of  license, 
no  minister  shall  proceed  to  the 
solemnization  of  such  marriage 
until  a  new  license  shall  have  been 
obtained,  or  a  new  publication  of 
banns  had,'  and  by  the  21st  sec- 
tion, the  solemnization  of  marriage, 
without  due  publication  of  banns  or 
license  of  marriage,  is  made  a 
felony. 

"  In  order  to  convict  a  person 
under  this  clause,  it  must  be  alleged 
and  proved  that  the  solemnization 
was  not  only  commenced  but  com- 
pleted ;  and  if  the  license  or  banns 
were  a  necessary  portion  of  the 
solemnization,  the  offence  would 
never  be  completed  without  them. 
The  subsequent  Marriage  Acts 
seem  to  draw  the  same  distinction 
between  the  authority  and  the 
solemnization. 

"  The  undersigned  is,  therefore, 
of  opinion  that  this  reserved  Act  is 
beyond  the  jurisdiction  of  the  local 
legislature,  and  should  not  receive 
the  assent  of  your  Excellency." 

The  matter  was  referred  to  the 
Secretary  of  State  for  the  Colonies. 
On  15  Jan.  1870,  Earl  Granville 
wrote : — 

"  The  Law  Officers  are  disposed 
to  concur  with  the  Minister  in  his 
view  of  the  first  question  stated  by 
him,  but  they  are  unable  to  concur 
in  his  opinion  that  the  authority  to 
grant  marriage  licenses  is  now 
vested  in  the  Governor-General  of 
Canada,  and  that  the  power  of 
legislating  on  the  subject  of  mar- 
riage licenses  is  solely  in  the  Parlia- 
ment of  the  Dominion. 

"It  appears  to  them  that  the 
power  of  legislating  upon  this  sub- 
ject is  conferred  on  the  provincial 
legislatures  by  30  &  31  Vict.  c.  3. 
[B.  N".  A.  Act],  sec.  92,  under 
the  words  '  the  solemnization  of 
marriage  in  the  province ' ;  the 
phrase   'the   laws    respecting   the 


solemnization  of  marriages  in  Eng- 
land' occurs  in  the  preamble  of 
the  Marriage  Act  (4  Geo.  4. 
c.  76.),  an  Act  which  is  very  largely 
concerned  with  matters  relating  to 
banns  and  licenses,  and  this  is, 
therefore,  a  strong  authority  to 
show  that  the  same  words  used  in 
the  British  North  America  Act, 
1867,  were  intended  to  have  the 
same  meaning;  'marriage  and 
divorce,"  which,  by  the  91st  sec- 
tion of  the  same  Act,  are  reserved 
to  the  Parliament  of  the  Dominion, 
signify,  in  their  opinion,  all  matters 
relating  to  the  status  of  marriage, 
between  what  persons,  and  under 
what  circumstances  it  shall  be 
created  and  (if  at  all)  destroyed. 
There  are  many  reasons  of  con- 
venience and  sense  why  one  law  as 
to  the  status  of  marriage  should 
exist  throughout  the  Dominion, 
which  have  no  application  as  re- 
gards the  uniformity  of  the  pro- 
cedure, whereby  that  status  is 
created  or  evidenced. 

"  Convenience,  indeed,  and  rea- 
son wouldaseem  alike  in  favour  of 
a  difference  of  procedure  being 
allowable  in  provinces  differing  so 
widely  in  external  and  internal  cir- 
cumstances as  those  of  which  the 
Dominion  is  composed,  and  of  per- 
mitting the  provinces  to  settle  their 
own  procedure  for  themselves,  and 
they  are  of  opinion  that  this  per- 
mission has  been  granted  to  the 
provinces  by  the  Imperial  Parlia- 
ment, and  that  the  New  Bruns- 
wick Legislature  was  competent  to 
pass  the  Bill  in  question." 

The  Governor-General's  assent 
to  the  Bill  was  given  12  April 
1870.  [Prov.  Leg.,  1886,  p. 
446.] 

In  Astill  and  Husband  v. 
Hallee,  31  Dec.  1877,  Q.B.  Que- 
bec [Meredith,  C.J.,  Casault  and 
Caron,  JJ.],  4  Q.  L.  E.  120,  it  was 
held,  reversing  Stuart,  J.  (Sup.  C), 
per  Meredith,  C.  J.,  that "  according 
to  the  well-established  jurispru- 
dence of  the  Parliament  of  Paris, 
for  more  than  two  centuries  before 
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that  tribunal  was  abolished,  a  com- 
munity of  property  was  held  not 
to  exist  between  persons,  who, 
having  been  domiciled  and  having 
married  without  contract,  in  a  place 
where  the  law  of  community  did 
not  exist,  afterwards  established 
their  domicile  and  acquired  pro- 
perty in  a  county  where  the  law  of 
community  did  exist";  and  "that 
according  to  the  same  jurispru- 
dence, the  law  of  the  community 
was  considered  rather  as  a  statut 
personnel  than  as  a  statut  re'el." 
"  That  the  same  jurisprudence  has 
invariably  been  observed  by  the 
court  of  this  province."  With 
respect  to  the  evidence  of  domi- 
cile at  the  date  of  marriage,  see 
McMullen  v.  Wadsworth,  2  Mon. 
Q.  B.  113;  12  S.  C.  B.  466;  in 


P.  C.  July  27,  1889,  14  App.  Cas.  Divorce  Laws. 
631 ;  59  L.  J.  P.  C.  7;  Wheeler's 
P.  C.  Law,  987.  See  also  Laramee 
v.  Evans,  24  Dec.  1881  (Jette,  J.), 
25  L.C.J.  261.  As  regards  French 
law  in  Quebec,  it  may  be  noted  that 
Symes  v.  Cuvillier,  in  Q.  B.  Quebec, 
22  June  1878;  in  P.  C.  (affirm- 
ing), 25  Feb.  1880;  Wheeler's 
P.  C.  Law,  107 ;  5  App.  Cas.  138  ; 
49  L.  J.  P.  C.  54 ;  42  L.  T.  198, 
decided  that  the  old  law  of  France 
of  Louis  14th,  1663,  partly  adopted 
to  the  effect  that  a  gift  before  mar- 
riage was  not  revocable  by  the 
donor  on  the  birth  of  children,  was 
the  law  of  Quebec,  the  French  or- 
dinance of  1731  revoking  the  gift 
on  the  birth  of  children  never 
having  been  registered  in  Canada. 


(13.)  Property  and  civil  rights  in  the  province.1 


1  In  Citizens'  Insurance  Co. 
op  Canada  v.  Parsons  [see 
beloiv],  the  question  arose  as  to 
the  validity  of  the  Ontario  Act, 
39  Vict.  c.  24.,  an  Act  to  secure 
uniform  conditions  in  policies 
of  fire  insurance,  and  whether 
it  was  in  excess  of  the  provincial 
legislative  power.  It  prescribed 
certain  conditions  which  were  as 
against  the  insurers  to  form  part 
of  every  policy  of  fire  insurance 
entered  into  or  in  force  in  On- 
tario, whether  the  companies  were 
foreign  or  colonial.  There  already 
existed  a  Dominion  Act,  38  Vict. 
c.  20.,  requiring  all  insurance 
companies  to  obtain  a  license. 
The  Ontario  Act  was  held  valid. 

Sir  Montague  E.  Smith,  in  de- 
livering judgment,  said :  "  It  is 
enough  for  the  decision  of  the  pre- 
sent case  to  say  that  the  Dominion 
Parliament's  authority  to  legislate 
for  the  '  regulation  of  trade  and 
commerce '  does  not  comprehend 
the  power  to  regulate  by  legislation 
the  contracts  of  a  particular  busi- 
ness or  trade,  such  as  the  business 
of  fire  insurance  in  a  single  pro- 
vince;    and,    therefore,    that    its 
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legislative   authority    does   not    in  Citizens'  Li- 
the present  case   conflict  or  com-  surance  Co.  op 
pete  with  the  power  over  property  Canada  "•  Par_ 
and    civil   rights   assigned   to    the  S0NS- 
Legislature  of  Ontario  by  sub-sec. 
3,  sec.  92." 

Lord     Watson,     in     delivering  Tennant  v. 

judgment  in  Tennant  v.  Union  nT  Bank 
■L    °  of  Canada. 

Bank    op   Canada,   in   Ct.  App. 

Ontario,  Jan.  8,  1892,  19  O.  A.  K. 
1;  in  P.  C.  Dec.  9,  1893,  P.  C. 
[1894]  A.  C.  31,  p.  45;  63  L.  J. 
P.  C.  25 ;  69  L.  T.  25  [see  full 
report  below],  said:  "Section  91 
expressly  declares  that,  '  notwith- 
standing anything  in  this  Act,'  the 
exclusive  legislative  authority  of 
the  Parliament  of  Canada  shall 
extend  to  all  matters  coming 
within  the  enumerated  classes ; 
which  plainly  indicates  that  the 
legislation  of  that  Parliament,  so 
long  as  it  strictly  relates  to  these 
matters,  is  to  be  of  paramount 
authority.  For  example,  among 
the  enumerated  classes  of  subjects 
in  section  91  are,  '  Patents  of  in- 
vention and  discovery,'  and  '  Copy- 
rights.' It  would  be  practically 
impossible  for  the  Dominion  Par- 
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liament  to  legislate  upon  either  of 
these  subjects  without  affecting 
the  property  and  civil  rights  of  in- 
dividuals in  the  provinces."  See 
also  dishing  v.  Dupuy,  in  Q.  B. 
Quebec,  22  March  1878,  22  L.  C. 
J.  201 ;  in  P.  C.  April  15,  1880, 
5  App.  Cas.  409  ;  49  L.  J.  P.  C.  63 ; 
42  L.  T.  445.  [See  ante,  p.  80.] 
Where  there  is  no  legislation  of 
the  Dominion  Parliament  in  exist- 
ence, an  Act  of  the  provincial 
legislature  dealing  with  the  sub- 
ject, which  follows  the  old  law  of 
Canada  and  England,  is  not  im- 
peachable as  being  ultra  vires  of 
section  91.  See  Att.-Gen.  of  On- 
tario v.  Att.-Gen.  of  Dominion  of 
Canada,  in  Ct.  App.  Ont.  9  May 
1893,  under  the  name  In  re  As- 
signments, 20  O.  A.  R.  489;  in 
P.  C.Peb.  24,  [1894]  A.  C.  189; 
63  L.  J.  P.  C.  59;  70  L.  T. 
538.    [See  full  report  below.] 

Colonial  Building  and  In- 
vestment Association  v.  Att.- 
Gen.  of  Quebec,  in  Q.  B.  Quebec, 
24  March  1882,  27  L.  C.  J.  295  ; 
in  P.  C.  Dec.  1,  1883,  9  App.  Cas. 
157;  53  L.  J.  P.  C.  27;  49L.T.789 
[see  sub-sec.  11,  sec.  92],  decided 
that  if  an  Act  of  the  Dominion 
gives  a  company  power  to  deal  in 
land  all  over  the  Dominion,  that 
capacity  given  only  enables  it  to 
acquire  and  hold  land  and  build- 
ings in  any  province  consistently 
with  the  laws  of  that  province 
relating  to  the  acquisition  and 
tenure  of  land.  But,  when  the 
allegation  is  made  that  such  an  in- 
corporated company  has  violated 
the  law  of  a  particular  province, 
the  petition  must  strike  at  that 
alleged  wrong,  and  proceedings 
founded  on  that  alleged  wrong 
must  show  the  scope  and  effect  of 
the  laws  of  the  province :  If  the 
Crown's  consent  is  required,  that 
fact  and  the  nature  and  sufficiency 
of  the  evidence  of  it;  the  conse- 
quence of  a  violation  of  the  pro- 
vincial laws,  and  the  proper  parties 
to  take  advantage  of  it.  So,  also, 
if  the  allegation  is  that  the  Domi- 


nion Incorporated  Company  vio- 
lates building  Acts  of  the  province, 
the  Acts  of  the  province  regarding 
building  societies  must  be  clearly 
shown.     [9  App.  Cas.  at  p.  67.] 

The  Citizens'  Insurance  Co. 
op  Canada  v.  Parsons,  and  The 
Queen  Insurance  Co.  v.  Par- 
sons. In  the  Supreme  Court  of 
Canada,  21  June  1880,  4  S.  C.  R. 
215  [Ritchie,  C.J.,  Strong,  Four- 
nier,  Henry,  J  J. ;  Taschereau  and 
Gwynne,  JJ.,  dissenting],  affirm- 
ing Moss,  C.J. A.,  Burton  and 
Paterson,  JJ.A.,  in  Frey  v.  Mu- 
tual Fire  Insurance,  4  O.  A.  E. 
293,  which  was  affirmed  Q.  B.,  43 
U.  C.  Q.  B.  102 ;  and  Ulrich  v. 
National  Insurance  Co.,  42  U.  C. 
Q.  B.  141 ;  in  P.  C.  26  Nov.  1881, 
7  App.  Cas.  96;  51  L.  J.  P.  C.  11; 
45  L.  T.  721.  Sir  Montague  E. 
Smith  delivered  the  following 
judgment  [there  being  also  pre- 
sent Sir  Barnes  Peacock,  Sir 
Eobert  P.  Collier,  Sir  Richard 
Couch,  Sir  Arthur  Hobhouse] : 
"  The  questions  in  these  appeals 
arise  in  two  actions  brought  by 
the  same  plaintiff  (the  respondent) 
upon  contracts  of  insurance  against 
fire  of  buildings  situate  in  the  pro- 
vince of  Ontario,  in  the  Dominion 
of  Canada. 

"  The  most  important  question 
in  both  appeals  is  one  of  those, 
already  numerous,  which  have 
arisen  upon  the  provisions  of  The 
British  North  America  Act,  1867, 
relating  to  the  distribution  of 
legislative  powers  between  the 
Parliament  of  Canada  and  the 
legislatures  of  the  provinces,  and, 
owing  to  the  very  general  language 
in  which  some  of  these  powers 
are  described,  the  question  is  one 
of  considerable  difficulty.  Their 
Lordships  propose  to  deal  with  it 
before  approaching  the  facts  on 
which  the  particular  questions  in 
the  actions  depend.  It  will  only 
be  necessary  to  premise  that 
'  The  Citizens'  Insurance  Company 
of  Canada,'  the  defendants  in 
the   first   action,    were    originally 
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incorporated  by  an  Act  of  the  late 
province  of  Canada,  19  &  20  Vict, 
c.  124.,  by  the  name  of  '  The 
Canada  Marine  Insurance  Com- 
pany.' By  another  Act  of  the  late 
province,  27  &  28  Vict.  c.  98., 
further  powers,  including  the  power 
of  effecting  contracts  of  insurance 
against  fire,  were  conferred  on  the 
company,  and  its  name  changed  to 
'  The  Citizens'  Insurance  and  In- 
vestment Company ' ;  and,  finally, 
by  an  Act  of  the  Dominion  Par- 
liament, its  name  was  again 
changed  to  the  present  title,  and 
it  was  enacted,  that,  by  its  new 
name,  it  should  enjoy  all  the 
franchises,  privileges,  and  rights, 
and  be  subject  to  all  the  lia- 
bilities of  the  company  under  its 
former  name. 

"  The  Queen  Insurance  com- 
pany is  an  English  fire  and  life 
insurance  company  incorporated 
under  the  provisions  of  the  Joint 
Stock  Companies  Act  of  the  Im- 
perial Parliament,  7  &  8  Vict.  c. 
110.  It  has  its  principal  office  in 
England,  and  carries  on  business 
in  Canada. 

"  The  defendant  company  in 
each  of  the  actions  is  the  ap- 
pellant. 

"  The  statute  impeached  by  the 
appellants,  as  being  an  excess  of 
legislative  power,  is  an  Act  of  the 
legislature  of  the  province  of 
Ontario  (39  Vict.  c.  24.),  intituled 
'An  Act  to  secure  uniform  Con- 
ditions in  Policies  of  Fire  In- 
surance.' 

"  The  preamble  of  the  Act  is  as 
follows  : — 

"  '  Whereas  under  the  provisions 
of  an  Act  passed  in  the  38th  year 
.of  the  reign  of  Her  Majesty,  in- 
tituled '  An  Act  to  amend  the  Laws 
relating  to  Fire  Insurances,'  the 
Lieutenant-Governor  issued  a  com- 
mission to  certain  commissioners 
therein  named,  requiring  them  to 
consider  and  report  what  conditions 
are  just  and  reasonable  conditions 
to  be  inserted  in  fire  insurance 
policies  on  real  or  personal  property 
in  this  province :  And  whereas  a 
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majority  of  the  said  commissioners  Citizens'  In- 

have,  in  pursuance  of  the  require-  sueance  Co^  of 

'      »r. ,  . ,   a    ,        . .,   j         ■■  Canada  v.  Pau- 

ments  oi  the  said  Act,  settled  and 

approved  of  the  conditions  set 
forth  in  the  schedule  to  this  Act ; 
and  it  is  advisable  that  the  same 
should  be  expressly  adopted  by 
the  legislature  as  the  statutory  con- 
ditions to  be  contained  in  policies 
of  fire  insurance  entered  into  or  in 
force  in  this  province : ' 

"  It  enacts  as  follows : — 

"  '  1.  The  conditions  set  forth  in 
the  schedule  to  this  Act  shall,  as 
against  the  insurers,  be  deemed  to 
be  part  of  every  policy  of  fire 
insurance  hereafter  entered  into,  or 
renewed,  or  otherwise  in  force  in 
Ontario,  with  respect  to  any  pro- 
perty therein,  and  shall  be  printed 
on  every  such  policy  with  the 
heading  '  Statutory  Conditions,' 
and  if  a  company  (or  other  insurer) 
desire  to  vary  the  said  conditions, 
or  to  omit  any  of  them  or  to  add 
new-  conditions,  there  shall  be 
added  in  conspicuous  type,  and  in 
ink  of  different  colour,  words  to 
the  following  effect : — 

Variations  in  Conditions. 

" '  This  policy  is  issued  on  the 
above  statutory  conditions,  with 
the  following  variations  and  ad- 
ditions : — 

"  '  These  variations  (or  as  the 
case  may  be)  are,  by  virtue  of  the 
Ontario  statute  in  that  behalf,  in 
force  so  far  as,  by  the  court  or 
judge  before  whom  a  question  is 
tried  relating  thereto,  they  shall  be 
held  to  be  just  and  reasonable  to 
be  exacted  by  the  company. 

" '  2.  Unless  the  same  is  dis- 
tinctly indicated  and  set  forth  in 
the  manner  or  to  the  effect  afore- 
said, no  such  variation,  addition, 
or  omission  shall  be  legal  and 
binding  on  the  insured:  and  no 
question  shall  be  considered  as  to 
whether  any  such  variation,  ad- 
dition, or  omission  is,  under  the 
circumstances,  just  and  reasonable, 
and  on  the  contrary  the  policy 
shall,  as  against  the  insurers,  be 
subject  to  the  statutory  conditions 
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Citizens'  In-       only,    unless    the    variations,    ad- 
surance  C£  op  ditions  or  omissions  are  distinctly 
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indicated   and    set    iorth    in    the 
manner  or  to  the  effect  aforesaid. 

'"3.  A  decision  of  a  court  or 
judge  under  this  Act  shall  be 
subject  to  review  or  appeal  to  the 
same  extent  as  a  decision  by  such 
court  or  judge  in  other  cases.' 

"  The  schedule  contains  twenty- 
one  conditions  under  the  head 
'  Statutory  Conditions.'  The  fol- 
lowing of  them  are  material  to  the 
particular  questions  to  be  decided 
in  the  appeals  : — 

"  '  After  application  for  in- 
surance, it  shall  be  deemed  that 
any  policy  sent  to  the  assured  is 
intended  to  be  in  accordance  with 
the  terms  of  the  application,  unless 
the  company  shall,  in  writing, 
point  out  the  particulars  wherein 
the  policy  differs  from  the  appli- 
cation.' 

"  '  8.  The  company  is  not  liable 
for  loss  if  there  is  any  prior  in- 
surance in  any  other  company, 
unless  the  company's  assent  thereto 
appears  therein,  or  is  endorsed 
thereon,  nor  if  any  subsequent  in- 
surance is  effected  in  any  other 
company,  unless  and  until  the 
company  assent  thereto  by  writ- 
ing, signed  by  a  duly  authorized 
agent.' 

" '  In  the  event  of  any  other 
insurance  on  the  property  herein 
described  having  been  assented  to 
as  aforesaid,  then  this  company 
shall,  if  such  other  insurance  re- 
main in  force,  on  the  happening  of 
any  loss  or  damage,  only  be  liable 
for  the  payment  of  a  rateable  pro- 
portion of  such  loss  or  damage 
without  reference  to  the  dates  of 
the  different  policies.' 

"  '  10.  The  company  is  not 
liable  for  the  losses  following,  that 
is  to  say,  among  others  : — 

"  '  (g)  The  company  is  not 
liable  for  loss  or  damage  occurring 
while  petroleum,'  and  various  other 
enumerated  substances,  'or  more 
than  25  pounds'  weight  of  gun- 
powder, are  stored  or  kept  in  the 
building  insured,  or  containing  the 


property  insured,  unless  permission 
is  given  in  writing  by  the  com- 
pany.' 

"  The  distribution  of  legislative 
powers  is  provided  for  by  sections 
91  to  95  of  'The  British  North 
America  Act,  1867';  the  most 
important  of  these  being  section 
91,  headed  'Powers  of  the  Parlia- 
ment,' and  section  92,  headed 
'  Exclusive  Powers  of  Provincial 
Legislatures.' 

"  Section  91  is  as  follows : — 

"  '  It  shall  be  lawful  for  the 
Queen,  by  and  with  the  advice  and 
consent  of  the  Senate  and  House 
of  Commons,  to  make  laws  for  the 
peace,  order,  and  good  government 
of  Canada  in  relation  to  all  matters 
not  coming  within  the  classes  of 
subjects  by  this  Act  assigned  ex- 
clusively to  the  legislatures  of  the 
provinces;  and  for  greater  cer- 
tainty, but  not  so  as  to  restrict  the 
terms  of  this  section,  it  is  hereby 
declared  that  (notwithstanding  any- 
thing in  this  Act)  the  exclusive 
legislative  authority  of  the  Parlia- 
ment of  Canada  extends  to  all 
matters  coming  within  the  classes 
of  subjects  next  hereinafter  enu- 
merated, that  is  to  say, — ' 

"Then  follows  an  enumeration 
of  29  classes  of  subjects. 

"  The  section  concludes  as  fol- 
lows : — 

"  '  And  any  matter  coming  with- 
in any  of  the  classes  of  subjects 
enumerated  in  this  section  shall 
not  be  deemed  to  come  within  the 
class  of  matters  of  a  local  or  pri- 
vate nature  comprised  in  the 
enumeration  of  the  classes  of  sub- 
jects by  this  Act  assigned  exclu- 
sively to  the  legislatures  of  the 
provinces.' 

"  Section  92  is  as  follows  :— 

"  '  In  each  province  the  legisla- 
ture may  exclusively  make  laws  in 
relation  to  matters  coming  within 
the  classes  of  subjects  next  herein- 
after enumerated,  that  is  to  say,— 

"Then  follows  an  enumeration 
of  16  classes  of  subjects. 

"  The  scheme  of  this  legislation, 
as  expressed  in  the  first  branch  of 
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section  91,  is  to  give  to  the  Do- 
minion Parliament  authority  to 
make  laws  for  the  good  govern- 
ment of  Canada  in  all  matters  not 
coming  within  the  classes  of  sub- 
jects assigned  exclusively  to  the 
provincial  legislature.  If  the  91st 
section  had  stopped  here,  and  if 
the  classes  of  subjects  enumerated 
in  section  92  had  been  altogether 
distinct  and  different  from  those  in 
section  91,  no  conflict  of  legisla- 
tive authority  could  have  arisen. 
The  provincial  legislatures  would 
have  had  exclusive  legislative  power 
over  the  16  classes  of  subjects  as- 
signed to  them,  and  the  Dominion 
Parliament  exclusive  power  over 
all  other  matters  relating  to  the 
good  government  of  Canada.  But 
it  must  have  been  foreseen  that  this 
sharp  and  definite  distinction  had 
not  been  and  could  not.  be  attained, 
and  that  some  of  the  classes  of 
subjects  assigned  to  the  provincial 
legislatures  unavoidably  ran  into 
and  were  embraced  by  some  of  the 
enumerated  classes  of  subjects  in 
section  91 ;  hence  an  endeavour 
appears  to  have  been  made  to  pro- 
vide for  cases  of  apparent  conflict ; 
and  it  would  seem  that  with  this 
object  it  was  declared  in  the  second 
branch  of  the  91st  section,  'for 
greater  certainty,  but  not  so  as  to 
restrict  the  generality  of  the  fore- 
going terms  of  this  section,'  that 
(notwithstanding  anything  in  the 
Act),  the  exclusive  legislative  au- 
thority of  the  Parliament  of  Canada 
should  extend  to  all  matters  coming 
within  the  classes  of  subjects  enu- 
merated in  that  section.  With  the 
same  object,  apparently,  the  para- 
graph at  the  end  of  section  91  was 
introduced,  though  it  may  be  ob- 
served that  this  paragraph  applies 
in  its  grammatical  construction 
only  to  No.  16  of  section  92. 

"  Notwithstanding  this  endea- 
vour to  give  pre-eminence  to  the 
Dominion  Parliament  in  cases  of  a 
conflict  of  powers,  it  is  obvious  that 
in  some  cases  where  this  apparent 
conflict  exists,  the  legislature  could 
not  have  intended  that  the  powers 


exclusively  assigned  to  the  provin-  Citizens'  In- 
cial  legislature  should  be  absorbed  ™£»°£» 
in   those   given   to   the   Dominion  S0HS  &c 
Parliament.     Take  as  one  instance 
the  subject '  marriage  and  divorce,' 
contained   in   the   enumeration   of 
subjects  in   sec.  91 ;   it  is  evident 
that     solemnization    of     marriage 
would   come   within   this    general 
description  ;  yet  '  solemnization  of 
marriage  in  the  province  '  is  enu- 
merated among  the  classes  of  sub- 
jects in  sec.  92,  and   no   one  can 
doubt,  notwithstanding  the  general 
language  of  sec.  91,  that  this  sub- 
ject is   still    within   the   exclusive 
authority  of  the  legislatures  of  the 
provinces.  So  '  the  raising  of  money 
by  any  mode  or  system  of  taxation ' 
is  enumerated  among  the  classes  of 
subjects  in   sec.   91 ;    but,  though 
the  description  is  sufficiently  large 
and  general  to  include  '  direct  taxa- 
tion within  the  province,  in  order 
to  the  raising  of  a  revenue  for  pro- 
vincial purposes,'  assigned  to  the 
provincial  legislatures  by  sec.  92, 
it  obviously  could  not  have  been 
intended  that,  in  this  instance  also, 
the  general  power  should  override 
the  particular  one.     With   regard 
to  certain  classes  of  subjects,  there- 
fore, generally  described  in  sec.  91, 
legislative  power  may  reside  as  to 
some  matters   falling    within    the 
general   description   of  these  sub- 
jects in  the  legislatures  of  the  pro- 
vinces.     In  these  cases  it  is   the 
duty  of  the  Courts,  however  diffi- 
cult it  may  be,  to  ascertain  in  what 
degree,  and  to  what  extent,  autho- 
rity to  deal   with   matters   falling 
within   these   classes    of    subjects 
exists  in  each   legislature,  and  to 
define  in  the  particular  case  before 
them  the  limits  of  their  respective 
powers.     It  could  not  have  been 
the  intention  that  a  conflict  should 
exist;    and,   in    order    to   prevent 
such  a  result,  the  language  of  the 
two  sections  must  be  read  together, 
and  that  of  one  interpreted,  and, 
where  necessary,  modified,  by  that 
of  the  other.     In  this  way  it  may, 
in  most  cases,  be  found  possible  to 
arrive  at  a  reasonable  and  practical 
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construction  of  the  language  of  the 
sections,  so  as  to  reconcile  the  re- 
spective powers  they  contain,  and 
give  effect  to  all  of  them.  In  per- 
forming this  difficult  duty,  it  will 
be  a  wise  course  for  those  on  whom 
it  is  thrown  to  decide  each  case 
which  arises  as  best  they  can,  with- 
out entering  more  largely  upon  an 
interpretation  of  the  statute  than  is 
necessary  for  the  decision  of  the 
particular  question  in  hand. 

"  The  first  question  to  be  de- 
cided is,  whether  the  Act  impeach- 
ed in  the  present  appeals  falls 
within  any  of  the  classes  of  sub- 
jects enumerated  in  sec.  92,  and 
assigned  exclusively  to  the  legisla- 
tures of  the  provinces ;  for  if  it 
does  not,  it  can  be  of  no  validity, 
and  no  other  question  would  then 
arise.  It  is  only  when  an  Act  of 
the  provincial  legislature  primd 
facie  falls  within  one  of  these 
classes  of  subjects  that  the  further 
questions  arise,  viz.,  whether,  not- 
withstanding this  is  so,  the  subject 
of  the  Act  does  not  also  fall  within 
one  of  the  enumerated  classes  of 
subjects  in  sec.  91,  and  whether 
the  power  of  the  provincial  legisla- 
ture is  or  is  not  thereby  overborne. 

"  The  main  contention  on  the 
part  of  the  respondent  was  that  the 
Ontario  Act  in  question  had  rela- 
tion to  matters  coming  within  the 
class  of  subjects  described  in  No. 
13  of  sec.  92,  viz.,  'Property  and 
civil  rights  in  the  province.' 
The  Act  deals  with  policies  of  in- 
surance entered  into  or  in  force  in 
the  province  of  Ontario  for  insur- 
ing property  situate  therein  against 
fire,  and  prescribes  certain  con- 
ditions which  are  to  form  part  of 
such  contracts.  These  contracts, 
and  the  rights  arising  from  them, 
it  was  argued,  came  legitimately 
within  the  class  of  subject  'Property 
and  civil  rights.'  The  appellants, 
on  the  other  hand,  contended  that 
civil  rights  meant  only  such  rights 
as  flowed  from  the  law,  and  gave  as 
an  instance  the  status  of  persons. 
Their  Lordships  cannot  think  that 
the  latter  construction  is  the  correct 


one.  They  find  no  sufficient  reason 
in  the  language  itself,  nor  in  the 
other  parts  of  the  Act,  for  giving  so 
narrow  an  interpretation  to  the 
words  '  civil  rights.'  The  words 
are  sufficiently  large  to  embrace,  in 
their  fair  and  ordinary  meaning, 
rights  arising  from  contract,  and 
such  rights  are  not  included  in  any 
of  the  enumerated  classes  of  sub- 
jects in  sec.  91. 

"  It  becomes  obvious,  as  soon  as 
an  attempt  is  made  to  construe  the 
general  terms  in  which  the  classes 
of  subjects  in  sees.  91  and  92  are 
described,  that  both  sections  and 
the  other  parts  of  the  Act  must  be 
looked  at  to  ascertain  whether 
language  of  a  general  nature  must 
not  by  necessary  implication  or 
reasonable  intendment  be  modified 
and  limited.  In  looking  at  sec.  91, 
it  will  be  found  not  only  that  there 
is  no  class  including,  generally, 
contracts  and  the  rights  arising 
from  them,  but  that  one  class  of 
contracts  is  mentioned  and  enumer- 
ated, namely,  '18,  bills  of  exchange 
and  promissory  notes,'  which  it 
would  have  been  unnecessary  to 
specify  if  authority  over  all  con- 
tracts and  the  rights  arising  from 
them  had  belonged  to  the  Dominion 
Parliament. 

"  The  provision  found  in  sec.  94 
of  the  British  North  America  Act, 
which  is  one  of  the  sections  relating 
to  the  distribution  of  legislative 
powers,  was  referred  to  by  the 
learned  counsel  on  both  sides  as 
throwing  light  upon  the  sense  in 
which  the  words  'property  and 
civil  rights '  are  used.  By  that 
section  the  Parliament  of  Canada 
is  empowered  to  make  provision 
for  the  uniformity  of  any  laws 
relative  to  'property  and  civil 
rights'  in  Ontario,  Nova  Scotia, 
and  New  Brunswick,  and  to  the 
procedure  of  the  Courts  in  these 
three  provinces,  if  the  provincial 
legislatures  choose  to  adopt  the 
provision  so  made.  The  province 
of  Quebec  is  omitted  from  this 
section  for  the  obvious  reason  that 
the    law    which   governs   property. 
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and  civil  rights  in  Quebec  is  in  the 
main  the  French  law,  as  it  existed 
at  the  time  of  the  cession  of 
Canada,  and  not  the  English  law 
which  prevails  in  the  other  pro- 
vinces. The  words  '  property  and 
civil  rights '  are,  obviously,  used  in 
the  same  sense  in  this  section  as  in 
No.  13  of  sec.  92,  and  there  seems 
no  reason  for  presuming  that  con- 
tracts and  the  rights  arising  from 
them  were  not  intended  to  be  in- 
cluded in  this  provision  for  unifor- 
mity. If,  however,  the  narrow 
construction  of  the  words  '  civil 
rights,'  contended  for  by  the  appel- 
lanls,  were  to  prevail,  the  Dominion 
Parliament  could,  under  its  general 
power,  legislate  in  regard  to  con- 
tracts in  all  and  each  of  the  pro- 
vinces, and,  as  a  consequence  of 
this,  the  province  of  Quebec,  though 
now  governed  by  its  own  civil  code, 
founded  on  the  French  law,  as 
regards  contracts  and  their  inci- 
dents, would  be  subject  to  have 
its  law  on  that  subject  altered  by 
the  Dominion  Legislature,  and 
brought  into  uniformity  with  the 
English  law  prevailing  in  the  other 
three  provinces,  notwithstanding 
that  Quebec  has  been  carefully  left 
out  of  the  uniformity  section  of  the 
Act. 

"It  is  to  be  observed  that  the 
same  words,  '  civil  rights/  are  em- 
ployed in  the  Act  of  14  Geo.  3., 
c.  83.,  which  made  provision  for  the 
government  of  the  province  of 
Quebec.  Sec.  8  of  that  Act  enacted, 
that  His  Majesty's  Canadian  sub- 
jects within  the  province  of  Quebec 
should  enjoy  their  property,  usages, 
and  other  civil  rights,  as  they  had 
before  done,  and  that  in  all  matters 
of  controversy  relative  to  property 
and  civil  rights,  resort  should  be 
had  to  the  laws  of  Canada,  and  be 
determined  agreeably  to  the  said 
laws.  In  this  statute  the  words 
'  property  '  and  '  civil  rights '  are 
plainly  used  in  their  largest  sense ; 
and  there  is  no  reason  for  holding 
that  in  the  statute  under  discussion 
they  are  used  in  a  different  and 
narrower  one. 


sons,  .&o. 


"  The    next   question   for    con-  Citizens'  In- 
sideration  is  whether,  assuming  the  stJEAN0E  Co.  of 
Ontario  Act  to  relate  to  the  subjeet  C  '   ''u"v-i'A ' 
of    property   and   civil   rights,    its 
enactments  and    provisions    come 
within  any  of  the  classes  of  sub- 
jects enumerated  in  sec.  91.     The 
only  one  which  the  appellants  sug- 
gested as  expressly  including  the 
subject  of  the  Ontario  Act  is  No.  2, 
'  the  regulation  of  trade  and  com- 
merce.' 

"  A  question  was  raised  which 
led  to  much  discussion  in  the 
courts  below  and  at  this  bar,  viz., 
whether  the  business  of  insuring 
buildings  against  fire  was  a  trade. 
This  business,  when  carried  on  for 
the  sake  of  profit,  may,  no  doubt, 
in  some  sense  of  the  word,  be  called 
a  trade.  But  contracts  of  in- 
demnity made  by  insurers  can 
scarcely  be  considered  trading  con- 
tracts, nor  were  insurers  who  made 
them  held  to  be  '  traders '  under 
the  English  bankruptcy  laws; 
they  have  been  made  subject  to 
those  laws  by  special  description. 
Whether  the  business  of  fire  in- 
surance properly  falls  within  the 
description  of  '  a  trade '  must,  in 
their  Lordships'  view,  depend  upon 
the  sense  in  which  that  word  is 
used  in  the  particular  statute  to  be 
construed  ;  but  in  the  present  case 
their  Lordships  do  not  find  it  neces- 
sary to  rest  their  decision  on  the 
narrow  ground  that  the  business  of 
insurance  is  not  a  trade. 

"  The  words  '  regulation  of  trade 
and  commerce,'  in  their  unlimited 
sense,  are  sufficiently  wide,  if  un- 
controlled by  the  context  and  other 
parts  of  the  Act,  to  include  every 
regulation  of  trade  ranging  from 
political  arrangements  in  regard  to 
trade  with  foreign  governments, 
requiring  the  sanction  of  Parlia- 
ment, down  to  minute  rules  for 
regulating  particular  trades.  But 
a  consideration  of  the  Act  shows 
that  the  words  were  not  used  in 
this  unlimited  sense.  In  the  first 
place,  the  collocation  of  No.  2  with 
classes  of  subjects  of  national  and 
general  concern  affords  an  indica- 
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Citizens'  Is-       tion   that   regulations   relating    to 
sukance  Co.  op  generai  trade  and  commerce  were 
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m  the  mind  ol  the  legislature,  when 
conferring  this  power  on  the  Do- 
minion Parliament.  If  the  words 
had  been  intended  to  have  the  full 
scope  of  which  in  their  literal 
meaning  they  are  susceptible,  the 
specific  mention  of  several  of  the 
other  classes  of  subjects  enumerated 
in  sec.  91  would  have  been  un- 
necessary; as,  15,  banking;  17, 
weights  and  measures;  18,  bills  of 
exchange  and  promissory  notes; 
19,  interest;  and  even  21,  bank- 
ruptcy and  insolvency. 

" '  Regulation  of  trade  and  com- 
merce' may  have  been  used  in 
some  such  sense  as  the  words 
'  regulations  of  trade '  in  the  Act 
of  Union  between  England  and 
Scotland  (6  Anne,  c.  11.),  and  as 
these  words  have  been  used  in 
other  Acts  of  State.  Article  V.  of 
the  Act  of  Union  enacted  that  all 
the  subjects  of  the  United  King- 
dom should  have  '  full  freedom  and 
intercourse  of  trade  and  navigation ' 
to  and  from  all  places  in  the  United 
Kingdom  and  the  Colonies;  and 
Article  VI.  enacted  that  all  parts 
of  the  United  Kingdom  from  and 
after  the  Union  should  be  under 
the  same  '  prohibitions,  restrictions, 
and  regulations  of  trade.'  Parlia- 
ment has  at  various  times  since  the 
Union  passed  laws  affecting  and 
regulating  specific  trades  in  one 
part  of  the  United  Kingdom  only, 
without  its  being  supposed  that  it 
thereby  infringed  the  Articles  of 
Union.  Thus  the  Acts  for  regu- 
lating the  sale  of  intoxicating 
liquors  notoriously  vary  in  the  two 
kingdoms.  So  with  regard  to  Acts 
relating  to  bankruptcy  and  various 
other  matters. 

"  Construing  therefore  the  words 
'  regulation  of  trade  and  com- 
merce '  by  the  various  aids  to  their 
interpretation  above  suggested,  they 
would  include  political  arrange- 
ments in  regard  to  trade  requiring 
the  sanction  of  Parliament,  regula- 
tion of  trade  in  matters  of  inter- 
provincial  concern,  and  it  may  be 


that  they  would  include  general 
regulation  of  trade  affecting  the. 
whole  Dominion.  Their  Lordships 
abstain  on  the  present  occasion 
from  any  attempt  to  define  the 
limits  of  the  authority  of  the  Do- 
minion Parliament  in  this  direction. 
It  is  enough  for  the  decision  of  the 
present  case  to  say  that,  in  their 
view,  its  authority  to  legislate  for 
the  regulation  of  trade  and  com- 
merce does  not  comprehend  the 
power  to  regulate  by  legislation 
the  contracts  of  a  particular  busi- 
ness or  trade,  such  as  the  business 
of  fire  insurance,  in  a  single  pro- 
vince, and  therefore  that  its  legis- 
lative authority  does  not  in  the 
present  case  conflict  or  compete 
with  the  power  over  property  and 
civil  rights  assigned  to  the  Legis- 
lature of  Ontario  by  No.  13  of 
sec.  92. 

"  Having  taken  this  view  of  the 
present  case,  it  becomes  unneces- 
sary to  consider  the  question  how 
far  the  general  power  to  make  regu- 
lations of  trade  and  commerce,  when 
competently  exercised  by  the  Do- 
minion Parliament,  might  legally 
modify  or  affect  property  and  civil 
rights  in  the  provinces,  or  the  legis- 
lative power  of  the  provincial  legis- 
latures in  relation  to  those  subjects ; 
questions  of  this  kind,  it  may  be 
observed,  arose  and  were  treated  of 
of  by  this  board  in  the  cases  of 
L'Union  St.  Jacques  de  Montreal 
v.  Belisle  [in  Q.  B.  Quebec,  20  Sept. 
1872,  20  L.  C.  J.  29 ;  in  P.  C. 
June  8,  1874,  L.  R.  6  P.  C.  31 ; 
31  L.  T.  Ill ;  22  W.  R.  933;  and 
see  ante,  p.  84],  and  Cushing  v. 
Dupuy  [in  Q.  B.  Quebec,  22  March 
1878 ;  in  P.  C.  April  15,  1880, 
L.R.  5  App.  Cas.  409;  49 L.  J.P.C. 
63 ;  42  L.  T.  445 ;  and  see  ante, 
p.  80]. 

"  It  was  contended,  in  the  case 
of  the  Citizens'  Insurance  Company 
of  Canada,  that  the  company  having 
been  originally  incorporated  by  the 
Parliament  of  the  late  province  of 
Canada,  and  having  had  its  incor- 
poration and  corporate  rights  con- 
firmed by  the  Dominion   Parlia- 
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ment,  could  not  be  affected  by  an 
Act  of  the  Ontario  Legislature. 
But  the  latter  Act  does  not  assume 
to  interfere  with  the  constitution  or 
status  of  corporations.  It  deals 
with  all  insurers  alike,  including 
corporations  and  companies,  what- 
ever may  be  their  origin,  whether 
incorporated  by  British  authority, 
as  in  the  case  of  the  Queen  Insur- 
ance Company,  or  by  foreign  or 
colonial  authority,  and  without 
touching  their  status,  requires  that 
if  they  choose  to  make  contracts  of 
insurance  in  Ontario,  relating  to 
property  in  that  province,  such 
contracts  shall  be  subject  to  certain 
conditions. 

"  It  was  further  urged  that  the 
Ontario  Act  was  repugnant  to  the 
Act  of  the  late  province  of  Canada, 
which  empowered  the  company  to 
make  contracts  for  assurance 
against  fire  '  upon  such  conditions 
as  might  be  bargained  for  and 
agreed  upon  between  the  company 
and  the  assured.'  But  this  is,  in 
substance,  no  more  than  an  ex- 
panded description  of  the  business 
the  company  was  empowered  to 
transact,  viz.,  to  make  contracts  of 
assurance  against  fire,  and  can 
scarcely  be  regarded  as  inconsistent 
with  the  specific  legislation  regard- 
ing such  contracts  contained  in  the 
Act  in  question. 

"  It  was  further  argued  on  the 
part  of  the  appellants  that  the  On- 
tario Act  was  inconsistent  with  the 
Act  of  the  Dominion  Parliament, 
38  Vict.  c.  20.,  which  requires  fire 
insurance  companies  to  obtain 
licenses  from  the  Minister  of 
Finance  as  a  condition  to  their 
carrying  on  the  business  of  insur- 
ance in  the  Dominion,  and  that  it 
was  beyond  the  competency  of  the 
provincial  legislature  to  subject 
companies  who  had  obtained  such 
licenses,  as  the  appellant  companies 
had  done,  to  the  conditions  imposed 
by  the  Ontario  Act.  But  the  legis- 
lation does  not  really  conflict  or 
present  any  inconsistency.  The 
statute  of  the  Dominion  Parliament 
enacts  a  general  law  applicable  to 
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the  whole  Dominion,  requiring  all  Citizens'  In- 
insurance  companies,  whether  in-  surance  Co.  or 
corporated  by  foreign,  Dominion, 
or  provincial  authority,  to  obtain  a 
license  from  the  Minister  of  Fi- 
nance, to  be  granted  only  upon 
compliance  with  the  conditions 
prescribed  by  the  Act.  Assuming 
this  Act  to  be  within  the  compe- 
tency of  the  Dominion  Parliament 
as  a  general  law  applicable  to 
foreign  and  domestic  corporations, 
it  in  no  way  interferes  with  the 
authority  of  the  legislature  of  the 
province  of  Ontario  to  legislate  in 
relation  to  the  contracts  which 
corporations  may  enter  into  in  that 
province.  The  Dominion  Act 
contains  the  following  provision, 
which  clearly  recognises  the  right 
of  the  provincial  legislature  to  in- 
corporate insurance  companies  for 
carrying  on  business  within  the 
province  itself : — 

"  '  But  nothing  herein  contained 
shall  prevent  any  insurance  com- 
pany incorporated  by  or  under  any 
Act  of  the  legislature  of  the  late 
province  of  Canada  or  of  any  pro- 
vince of  the  Dominion  of  Canada 
from  carrying  on  any  business  of 
insurance  within  the  limits  of  the 
late  province  of  Canada,  or  of  such 
province  only  according  to  the 
powers  granted  to  such  insurance 
company  within  such  limits  as 
aforesaid,  without  such  license  as 
hereinafter  mentioned.' 

"  This  recognition  is  directly 
opposed  to  the  construction  sought 
to  be  placed  by  the  appellants' 
counsel  on  the  words  'provincial 
objects'  in  No.  11  of  sec.  92, — 
'the  incorporation  of  companies 
with  provincial  objects,'  by  which 
he  sought  to  limit  these  words  to 
'public'  provincial  objects,  so  as 
to  exclude  insurance  and  commer- 
cial companies. 

"  Chief  Justice  Bitchie  refers  to 
an  equally  explicit  recognition  of 
the  power  of  the  provinces  to  in- 
corporate insurance  companies 
contained  in  an  earlier  Act  of  the 
Dominion  Parliament  (31  Vict, 
c.  18.)  which  was  passed  shortly 
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after    the     establishment    of    the 
Dominion. 

"  The  learned  Chief  Justice  [20 
L.  C.  J.  29]  also  refers  to  a  re- 
markable section  contained  in  the 
Act  of  the  Dominion  Parliament 
consolidating  certain  Acts  respect- 
ing insurance,  40  Vict.  c.  42. 
Sec.  28  of  that  Act  is  as  follows  : — 

"  '  This  Act  shall  not  apply  to 
any  company  within  the  exclusive 
legislative  control  of  any  one  of  the 
provinces  of  Canada,  unless  such 
company  so  desires ;  and  it  shall 
be  lawful  for  any  such  company  to 
avail  itself  of  the  provisions  of  this 
Act,  and  if  it  do  so  avail  itself, 
such  company  shall  then  have  the 
power  of  transacting  its  business  of 
insurance  throughout  Canada.' 

"  This  provision  contains  a  dis- 
tinct declaration  by  the  Dominion 
Parliament  that  each  of  the  pro- 
vinces had  exclusive  legislative 
control  over  the  insurance  com- 
panies incorporated  by  it,  and 
therefore  is  an  acknowledgment 
that  such  control  was  not  deemed 
to  be  an  infringement  of  the  power 
of  the  Dominion  Parliament  as  to 
'  the  regulation  of  trade  and  com- 
merce.' 

"  The  declarations  of  the  Do- 
minion Parliament  are  not,  of 
course,  conclusive  upon  the  con- 
struction of  the  British  North 
America  Act ;  but  when  the 
proper  construction  of  the  lan- 
guage used  in  that  Act  to  define 
the  distribution  of  legislative 
powers  is  doubtful,  the  interpreta- 
tion put  upon  it  by  the  Dominion 
Parliament  in  its  actual  legislation 
may  properly  be  considered. 

"The  opinions  of  the  majority 
of  the  judges  in  Canada  as  summed 
up  by  Chief  Justice  Ritchie,  are  in 
favour  of  the  validity  of  the  On- 
tario Act.  In  the  present  action, 
the  Court  of  Queen's  Bench  and 
the  Court  of  Appeal  of  Ontario 
unanimously  supported  its  legality ; 
and  the  Supreme  Court  of  Canada, 
by  a  majority  of  three  judges  to 
two,  have  affirmed  the  judgment 
of     the    provincial    courts.      The 


opinions  of  the  learned  judges  of 
the  Supreme  Court  are  stated  with 
great  fulness  and  ability,  and  clearly 
indicate  the  opposite  views  which 
may  be  taken  of  the  Act,  and  the 
difficulties  which  surround  any  con- 
struction that  may  be  given  to  it. 

"  Mr.    Justice    Taschereau,   in 
the   course  of  his  vigorous  judg- 
ment, sought  to  place  the  plaintiff 
in  the  action  against  the  Citizens' 
Company    in     a     dilemma.      He 
thinks   that  the  assertion  of   the 
right  of  the  province  to  legislate 
with   regard  to  the   contracts  of 
insurance  companies  amounts'  to  a 
denial  of  the  right  of  the  Dominion 
Parliament  to  do  so,  and  that  this 
is,  in  effect,  to  deny  the  right  of 
that  Parliament  to  incorporate  the 
Citizens'    Company,   so    that   the 
plaintiff  was  suing  a  non-existent 
defendant.     Their  Lordships  can- 
not  think   that    this    dilemma    is 
established.     The    learned    judge 
assumes  that  the    power    of    the 
Dominion   Parliament  to  incorpo- 
rate companies  to  carry  on  business 
in   the   Dominion  is  derived  from 
one  of  the   enumerated   classes  of 
subjects,  namely,  'the  regulation  of 
trade  and    commerce,'   and    then 
argues  that  if  the  authority  to  in- 
corporate companies  is  given  by 
this  clause,  the  exclusive  power  of 
regulating  them  must  also  be  given 
by   it,  so  that  the  denial  of  one 
power  involves  the  denial  of  the 
other.     But,  in  the  first  place,  it  is 
not  necessary  to  rest  the  authority 
of   the    Dominion  Parliament   to 
incorporate     companies     on     this 
specific    and    enumerated    power. 
The  authority  would  belong  to  it 
by  its  general  power  over  all  mat- 
ters not  coming  within  the  classes 
of  subjects  assigned  exclusively  to 
the  legislatures  of  the   provinces, 
and  the  only  subject  on  this  head 
assigned  to  the  provincial  legislature 
being  '  the  incorporation    of  com- 
panies with  provincial  objects,'  it 
follows  that  the  incorporation  of 
companies  for  objects  other  than 
provincial  falls  within  the  general 
powers  of  the  Parliament  of  Canada.. 
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But  it  by  no  means  follows  (unless 
indeed  the  view  of  the  learned 
judge  is  right  as  to  the  scope  of  the 
words  '  the  regulation  of  trade  and 
commerce ')  that  because  the  Domi- 
nion Parliament  had  alone  the 
right  to  create  a  corporation  to 
carry  on  business  throughout  the 
Dominion  that  it  alone  has  the 
right  to  regulate  its  contracts  in 
each  of  the  provinces.  Suppose 
the  Dominion  Parliament  were  to 
incorporate  a  company,  with  power, 
among  other  things,  to  purchase 
and  hold  lands  throughout  Canada 
in  mortmain,  it  could  scarcely  be 
contended  if  such  a  company  were 
to  carry  on  business  in  a  province 
where  a  law  against  holding  land 
in  mortmain  prevailed  (each  pro- 
vince having  exclusive  legislative 
power  over  '  property  and  civil 
rights  in  the  province')  that  it 
could  hold  land  in  that  province  in 
contravention  of  the  provincial 
legislation ;  and,  if  a  company 
were  incorporated  for  the  sole  pur- 
pose of  purchasing  and  holding 
land  in  the  Dominion,  it  might 
happen  that  it  could  do  no  business 
in  any  part  of  it,  by  reason  of  all 
the  provinces  having  passed  Mort- 
main Acts,  though  the  corporation 
would  still  exist  and  preserve  its 
status  as  a  corporate  body. 

"  On  the  best  consideration  they 
have  been  able  to  give  to  the  argu- 
ments addressed  to  them  and  to 
the  judgments  of  the  learned 
judges  in  Canada,  their  Lordships 
have  come  to  the  conclusion  that 
the  Act  in  question  is  valid. 

"  Their  Lordships  have  now  to 
consider  separately  the  two  appeals. 

The  Citizens'  Insurance  Company 
of  Canada  v.  Parsons. 

"  This  company,  whose  incorpo- 
ration has  been  already  described, 
has  its  head  office  in  Montreal,  and 
carries  on  business  in  Ontario  and 
the  other  provinces  of  Canada. 

"The  respondent  insured  with  the 
company,  through  its  local  agent  in 
the  town  of  Orange  ville,  Ontario, 


a  building  situate  in  that  town, 
occupied  as  a  hardware  store,  for 
one  year  in  $2,500,  and,  on  the  4th 
May  1877,  a  policy  of  the  company 
containing  this  insurance  was  issued 
by  the  agent  at  Orangeville  to  him. 
This  policy  was  made  subject  to 
the  usual  conditions  of  the  com- 
pany, which  were  endorsed  on  it. 
The  following  is  alone  material : — 

"  '  The  assured  must  give  notice 
to  this  company  of  any  other 
insurance  effected  on  the  same  pro- 
perty, and  have  the  same  endorsed 
on  this  policy,  or  otherwise  acknow- 
ledged by  the  company  in  writing, 
and  failure  to  give  such  notice 
shall  void  this  policy.' 

" '  And  this  policy  is  made  and 
accepted  under  the  conditions  above 
mentioned,  which  are  to  be  used 
and  resorted  to  in  order  to  explain 
the  rights  and  obligations  of  the 
parties  hereto  in  all  cases  not  herein 
otherwise  specially  provided  for.' 

"  The  conditions  contained  in 
the  Ontario  Act  were  not  printed 
in  the  policy,  nor  was  any  refer- 
ence made  to  them  in  it. 

"On  the  3rd  August  1877  the 
insured  building  was  destroyed  by 
fire.  The  respondent  thereupon 
brought  the  present  action. 

"  At  the  time  the  insurance  was 
made  and  the  policy  issued  by  the 
Citizens'  Company,  another  insur- 
ance had  been  effected  on  the  same 
building  with  the  Western  Assur- 
ance Company,  of  which  no  notice 
was  given  by  the  respondent  to  the 
Citizens'  Company,  nor  was  it  en- 
dorsed on  or  indicated  in  the  policy, 
nor  did  the  acknowledgment  or 
assent  of  the  Citizens'  Company 
thereto  in  writing  in  any  way 
appear.  These  omissions  consti- 
tuted a  breach  not  only  of  the 
conditions  endorsed  on  the  policy, 
but  also  of  the  condition  in 
relation  to  prior  insurances  con- 
tained in  the  Ontario  Act  already 
set  out,  and  consequently,  if  either 
of  these  conditions  forms  a  part  of 
the  contract  between  the  parties, 
the  respondent's  action  against  the 
company  must  fail.     It  is  admitted 
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Citizens'  In-      that  this  is  so,  but  it  is  contended, 

sotance  C2;  0F  on  the  part  of  the  respondent,  that 
Canada  v.  Pak-       .,,      1.,  ,        \,  '  , 

sons  &c.  neither  the  agreed  nor  the  statutory 

conditions  are  binding  upon  him, 
and  that  the  contract  of  insurance 
is  subject  to  no  conditions  what- 
ever. The  courts  of  Canada  have 
sustained  this  contention. 

"  The  question  turns  on  the  con- 
struction of  the  Ontario  Act.  It 
is  not  disputed  by  the  company  that 
the  conditions  endorsed  on  the 
policy,  which  form  the  actual  con- 
tract between  the  parties,  are,  by 
force  of  the  statute,  displaced,  inas- 
much as  they  are  not  shown  to  be 
variations  from  the  statutory  con- 
ditions in  compliance  with  the  pro- 
visions of  the  Act.  The  question 
to  be  decided  is,  whether  the  effect 
of  this  non-compliance  is  to  make 
the  contract  subject  to  the  statutory 
conditions,  or  to  reduce  it  to  a  bare 
contract  of  insurance  without  any 
conditions. 

"  Sec.  1  enacts  that  '  the  con- 
ditions set  forth  in  the  schedule  to 
the  Act  shall,  as  against  the  insurers, 
be  deemed  to  be  part  of  every 
policy.'  Notwithstanding  this  ex- 
press enactment,  it  is  contended 
that  they  are  not  to  be  so  deemed, 
unless  they  are  printed  on  the 
policy.  The  section  no  doubt  goes 
on  to  enact,  but  not  in  the  form  of 
a  proviso  or  condition,  that  the 
conditions  '  shall  be  printed  on 
every  such  policy  with  the  heading 
"  Statutory  Conditions  " ' ;  but  it 
does  not  enact  that  if  there  be  an 
omission  so  to  print  them  they  shall 
not  be  deemed  to  be  a  part  of  the 
contract.  Printing  the  statutory 
conditions  is  made  a  necessary 
part  of  the  mode  prescribed  by  the 
Act  of  showing  variations  from 
them,  and  is  unquestionably  essen- 
tial to  the  validity  of  any  such 
variations,  for  the  section  further 
enacts  that  if  insurers  desire  to 
vary  the  statutory  conditions,  or  to 
omit  any  of  them,  or  to  add.  new 
conditions, '  there  shall  be  added,  in 
conspicuous  type,  and  in  ink  of 
different  colour,  words  to  the 
following  effect : — 


"  '  Variations  in  Conditions. 

" '  This  policy  is  issued  on  the 
above  statutory  conditions,  with  the 
following  variations  and  additions.' 

"Sec.  2  provides  what  may  be 
called  a  penalty  for  the  non-obser- 
vance of  these  last-mentioned  pro- 
visions. It  enacts  that  unless  dis- 
tinctly indicated  in  the  manner 
prescribed  'no  such  variation,  ad- 
dition, or  omission  shall  he  legal 
and  binding  on  the  insured,'  and, 
'  on  the  contrary  ' — here  follows 
the  consequence  and  penalty — '  the 
policy  shall,  as  against  the  insurers, 
be  subject  to  the  statutory  con- 
ditions only.'  The  effect  of  these 
enactments  in  the  present  case  is 
that  the  conditions  written  on  the 
policy  are  not  binding  on  the 
insurer,  either  by  virtue  of  the 
actual  contract,  or  as  variations 
from  the  statutory  conditions,  be- 
cause they  are  not  indicated  to  be 
so  in  the  manner  prescribed  by  the 
statute.  Printing  the  statutory 
conditions  is  a  necessary  part  of 
the  manner  prescribed  for  indicating 
these  variations,  and  the  penalty 
provided  by  the  Act  for  not  observ- 
ing that  manner  is  that  the  policy 
becomes  subject  to  the  statutory 
conditions.  No  provision  is  made 
for  the  omission  to  print  the  statu- 
tory conditions  as  a  separate  de- 
fault; and  their  Lordships  think, 
looking  at  the  object  and  scope  of 
the  two  sections,  that  in  the  absence 
of  an  express  enactment  to  that 
effect,  it  cannot  be  implied  that  the 
intention  of  the  legislature  was  that, 
in  a  case  where  the  company  had 
printed  its  own  conditions,  but  had 
failed  to  print  the  statutory  ones, 
the  policy  is  to  be  deemed  to  be 
without  any  conditions.  Indeed, 
such  an  implication  would  seem  to 
be  opposed  to  the  principle  of  the 
Act,  which  is  that,  except  in  the 
case  of  variations  properly  indicated, 
the  statutory  conditions  shall  be 
deemed  to  be  part  of  every  policy. 

"  It  was  further  contended,  and 
the  contention  seems  to  have  been 
supported  by  some  of  the  judges, 
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that  if  the  statutory  conditions  in 
cases  like  the  present  are  to  be 
deemed  to  be  a  part  of  the  policy, 
they  form  a  part  of  the  contract 
only  as  against  the  insurers,  and 
are  not  binding  on  the  assured. 
Their  Lordships  cannot  agree  with 
this  construction  of  the  Act.  The 
first  section  of  the  Act,  which  de- 
clares that  the  statutory  conditions 
shall  be  deemed  to  be  part  of  every 
policy  of  fire  insurance,  also  con- 
tains the  words  '  as  against  the 
insurers,'  and  it  is  evident  that  these 
words  must  have  the  same  meaning 
in  both  sections.  If  the  construc- 
tion put  on  them  by  the  respondent 
be  correct,  it  would  follow  that  in  a 
case  where  an  insurance  company 
implicitly  followed  the  direction  of 
the  statute,  and  printed  the  statu- 
tory conditions  on  its  policies  with- 
out more,  the  conditions  would  still 
be  a  part  of  the  contract  only  as 
against  the  company,  and  the 
assured  would  not  be  bound  by 
them.  Such  a  construction  leads 
to  manifest  absurdity,  and  to  conse- 
quences which  the  legislature  could 
not  have  intended.  The  preamble 
of  the  Act  shows  that  the  con- 
ditions were  passed  by  the  legisla- 
ture as  being  '  just  and  reasonable.' 
On  looking  at  the  twenty-one  con- 
ditions contained  in  the  schedule,  it 
will  be  found,  as  might  naturally 
be  expected,  that  they  are  all,  with 
a  trifling  exception,  protective  of 
the  insurers,  though  probably  less 
stringent  than  those  usually  im- 
posed by  the  companies  themselves. 
They  impose  obligations  not  on  the 
insurers  but  the  assured.  To  con- 
strue the  statute,  therefore,  as 
enacting  that  these  conditions  are 
binding  only  on  the  insurers  for 
whose  protection  they  are  intro- 
duced into  the  contract,  and  not  on 
the  assured  by  whom  they  are  to 
be  performed,  would  be  to  affirm 
that  the  legislature  had  used  words 
signifying  in  effect  that  the  con- 
ditions which  it  has  declared  shall 
be  a  part  of  the  contract  shall  not 
be  binding  at  all.  But  effect  may 
be  given  to  the  words  in  question 


without  resorting   to  such  a  con- 
struction of  them. 

"  Strong  reasons  would  be  re- 
quired to  show  that  the  words  '  as 
against  the  insurers '  are  used  in 
the  second  section  in  a  different 
sense  from  that  in  which  they  are 
used  in  the  first,  but  none  can  be 
suggested.  The  second  section 
provides  as  an  alternative  that  un- 
less the  variations  are  shown  in  the 
prescribed  manner,  the  policy  shall, 
as  against  the  insurers,  be  subject 
to  the  statutory  conditions  only, 
that  is  to  say,  the  variations  as 
against  the  company  shall  not,  and 
the  statutory  conditions  shall,  avail. 
If  the  respondent's  construction 
were  to  prevail,  though  the  conse- 
quences under  this  section  might 
not  be  so  manifestly  absurd  as  in 
the  case  already  adverted  to  of  a 
company  having  simply  printed  the 
statutory  conditions  without  more, 
it  would  still  lead  to  much  injustice; 
for  if  a  company  in  making  varia- 
tions, though  in  all  other  respects 
complying  with  the  statute,  should 
not  use  what  might  be  thought 
conspicuous  type  or  ink  of  the 
right  colour,  not  only  would  the 
variations  it  had  attempted  to  make 
be  of  no  effect,  but  it  could  not 
invoke  the  statutory  conditions, 
and  the  insured  would  be  free  from 
any  conditions  whatever. 

"  It  may  possibly  have  been  in- 
tended to  give  to  the  assured  an 
option,  if  he  thought  the  company's 
conditions  more  favourable  to  him 
than  the  statutory  ones,  to  stand 
upon  the  actual  conditions ;  but  it 
could  not  have  been  intended,  nor 
does  the  language  of  the  Act  need 
such  a  construction,  that  he  should 
be  set  free  from  both  sets  of  con- 
ditions. The  meaning  of  the  legis- 
lation, though  no  doubt  unhappily 
expressed,  appears  to  be  that  what- 
ever may  be  the  conditions  sought 
to  be  imposed  by  insurance  com- 
panies, no  such  conditions  should 
avail  against  the  statutory  con- 
ditions, and  that  the  latter  should 
alone  be  deemed  to  be  part  of  the 
policy,   and    resorted    to    by   the 
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insurers,  notwithstanding  any  con- 
ditions of  their  own,  unless  the 
latter  are  indicated  as  variations  in 
the  prescribed  manner. 

"  Their  Lordships  being  of 
opinion  that  the  policy  in  this  case 
became  subject  to  the  statutory 
conditions,  and  there  having  been  a 
breach  of  those  conditions,  the 
plaintiff's  action  against  the  Citi- 
zens' Insurance  Company  fails. 
They  will  therefore  humbly  advise 
Her  Majesty  to  order  that  the 
judgments  appealed  from  be  re- 
versed, and  that  the  rule  obtained 
by  the  company  to  set  aside  the 
verdict  and  enter  a  nonsuit  be  made 
absolute. 

The   Queen   Insurance   Company 
v.  Parsons. 

"  This  English  corporation  car- 
ries on  business  at  Orangeville 
through  an  agent.  On  the  3rd 
August  1877,  the  respondent  ap- 
plied to  this  agent  to  effect  with 
the  company  an  insurance  for 
$2,000  on  a  general  stock  of  hard- 
ware and  other  goods  contained  in 
the  building  in  Orangeville,  which 
was  the  subject  of  insurance  in  the 
other  action,  and  a  premium  of  $40 
was  agreed  on. 

"  An  interim  receipt  was  there- 
upon given  to  the  respondent  by 
the  agent,  which  is  in  the  following 
terms : — 

'  Interim  Receipt. 

'  Fire  Department.     Interim  Pro- 
tection Note. 

'Queen  Eire  and   Life   Insurance 
Company. 

'  Chief    Office,    Queen    Insurance 
Buildings,  Liverpool. 

Canada  Head  Office,  191,  St.  James, 
Street,  Montreal. 

'No.  33. 

'  Orangeville  Agency, 

'3rd  August  1877. 
'Mr.  William  Parsons,  having 
this  day  proposed  to  effect  an  insur- 
ance against  fire,  subject  to  all  the 
usual  terms  and  conditions  of  this 


company,  for  $2,000,  on  the  fol- 
lowing property  in  the  town  of 
Orangeville,  for  12  months,  namely, 
on  general  stock  of  hardware, 
paints,  oils,  varnishes,  window 
glass,  stoves,  tinware,  castings, 
hollow  ware,  plated  and  fancy 
goods,  lamps,  lamp  glasses,  and 
general  house  furnishing  goods. 

'  And  having  also  paid  the  sum 
of  $40  as  the  premium  on  the  same, 
it  is  hereby  held  assured  under 
these  conditions  until  the  policy  is 
delivered  or  notice  given  that  the 
proposal  is  declined  by  the  com- 
pany, when  this  interim  note  will 
be  thereby  cancelled  and  of  no 
effect. 

'  (Signed)    A.  M.  Kirkxand, 

'  Agent  to  the  Company. 

'  N.B. — The  deposit  will  be  re- 
turned, less  the  proportion  for  the 
period,  on  application  to  the  agent 
signing  this  note,  in  the  event  of 
the  proposal  being  declined  by  the 
company.  If  accepted,  a  policy 
will  be  prepared  and  delivered 
within  30  days.  If  the  holder 
does  not  receive  a  policy  during  the 
specified  period,  he  should  apply  to 
the  head  office  in  Montreal.' 

"  A  fire  happened  on  the  same 
day,  before  a  policy  had  been  de- 
livered to  the  respondent. 

"  The  action  was  brought  upon 
the  interim  receipt.  The  declara- 
tion which  was  framed  upon  it,  as 
originally  drawn,  set  out  the  con- 
ditions of  the  company  as  those  to 
which  the  insurance  was  declared 
by  the  interim  note  to  be  subject. 
It  is  agreed  that  the  declaration 
was  afterwards  amended  by  striking 
out  these  conditions,  though  the 
amendment  does  not  appear  on  the 
record. 

"Having  regard  to  the  argu- 
ments addressed  to  their  Lordships, 
it  is  only  material  to  refer  to  one 
of  the  company's  usual  conditions, 
the  fourth,  which  provides,  among 
other  things,  that  the  company  will 
not  be  liable  for  any  loss  or  damage 
when  more  than  10  lbs.  weight  of 
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gunpowder  is  deposited  or  kept  on 
the  premises,  unless  the  same  is 
especially  allowed  in  the  body  of 
the  policy,  and  suitable  extra  pre- 
mium paid.  This  quantity  of  gun- 
powder is  smaller  than  that  men- 
tioned in  the  statutory  condition 
above  set  out  (39  Vict.  (Ont.)  c.  24. 
s.  10  (</)  ),  which  provides  that  the 
company  is  not  liable  for  loss  or 
damage  occurring  while,  among 
other  things,  more  than  25  lbs. 
weight  of  gunpowder  are  stored  or 
kept  in  the  building  containing  the 
property  insured. 

"  It  is  admitted  that  at  the  time 
of  the  fire  gunpowder  exceeding 
10  lbs.  in  weight  was  kept  in  the 
building  destroyed  by  the  fire,  and 
the  jury  have  found  that  the  quan- 
tity so  kept  was  less  than  25  lbs. 

"It  is  contended  on  the  part  of 
the  respondent  that  the  contract 
must,  by  force  of  the  Ontario  Act 
in  question,  be  treated  as  being 
without  any  conditions  ;  or,  if  sub- 
ject to  any,  to  the  statutory  condi- 
tions only. 

"  The  judgment  of  their  Lord- 
ships in  the  other  action  has  dis- 
posed of  the  first  of  these  conten- 
tions. The  second  raises  the  ques- 
tion, whether  the  company's  own 
conditions  or  the  statutory  condi- 
tions are  to  be  regarded  as  forming 
part  of  the  contract,  and  its  answer 
depends  upon  a  consideration  of 
the  further  question,  whether  the 
interim  note  is  a  policy  of  insurance 
within  the  meaning  of  that  term  in 
the  Ontario  Act. 

"  This  note  is  not  a  policy  of  in- 
surance in  the  common  understand- 
ing of  that  word,  and  was  certainly 
not  understood  to  be  so  by  the 
parties  to  it.  It  is  expressly  a 
contract  for  a  policy,  making  in- 
terim provision  until  a  policy  is 
prepared  and  delivered.  It  contains 
a  proposal  for  insurance,  which,  if 
accepted  by  the  company,  would 
result  in  a  policy  to  be  based  on 
the  terms  of  the  proposal,  and 
issued  by  the  company  to  the  re- 
spondent ;  the  company  having  an 
option  to   decline  the  proposal,  in 


which  case  no  policy  would  be  de- 
livered. The  proposal  thus  offered 
for  acceptance  is  '  to  effect  an  insur- 
ance subject  to  all  the  usual  terms 
and  conditions  of  this  company,' 
and  pending  the  acceptance  or 
refusal  of  the  company,  and  until 
the  policy  is  delivered  or  notice 
given  that  the  insurance  is  de- 
clined, the  property  is  '  held  as- 
sured under  "  these  conditions."  ' 
No  doubt  this  last  stipulation 
forms  a  contract  of  insurance  dur- 
ing this  interval;  but  the  whole 
agreement  is  preliminary  only,  and, 
in  substance,  the  note  is  a  proposal 
for  a  policy  to  be  carried  into 
effect,  if  accepted,  by  the  delivery 
of  a  policy ;  as  subsidiary  thereto, 
and  for  the  convenience  of  the 
person  proposing  to  insure,  im- 
mediate protection  is  granted  to 
him.  The  practice  of  issuing  in- 
terim notes  must  have  been  well 
known,  and  apt  words  might  have 
been  found  by  the  legislature  to 
describe  them  if  they  had  been  in- 
tended to  be  included  in  the  Act. 
It  may  have  been  thought  that  it 
would  he  a  clog  upon  the  business 
of  insurance,  and  would  place  diffi- 
culties in  the  way  of  obtaining 
these  interim  protection  notes,  if 
companies  were  obliged  to  prepare 
them  with  all  the  fulness  and  for- 
malities which  the  Act  requires  in 
the  case  of  policies. 

_  "  Their  Lordships,  therefore,  are 
disposed  to  come  to  the  conclusion 
that  the  interim  note  in  question  is 
not  a  policy  of  insurance  within 
the  meaning  of  the  Act.  If  in  any 
case  it  should  appear  that  an  in- 
terim note  or  any  like  instrument 
was  intended  by  the  parties  to  be 
the  complete  and  final  contract  of 
insurance,  and  that  this  shape  was 
given  to  the  instrument  for  the 
purpose  of  evading  the  Act,  the 
present  decision  would  not  be  op- 
posed to  the  instrument  being 
treated  as  a  policy  of  insurance; 
the  ground  of  their  present  decision 
being  that  the  interim  note  in  this 
case  is  what  it  professes  to  be,  pre- 
liminary  only   to    the   issuing    of 
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ded  should  be  issued. 

"  These  interim  protection  notes, 
given  by  fire  insurance  companies, 
bear  an  analogy  to  the  '  slips,' 
commonly  used  in  cases  of  marine 
insurance,  preliminary  to  the  issu- 
ing of  policies.  The  slip  contains 
the  heads  of  the  contract,  and  is 
in  itself  a  contract  of  insurance, 
though  by  the  statute  law  of  Eng- 
land, passed  for  revenue  purposes, 
it  could  not,  until  the  recent  Act 
of  23  Yict.  c.  23.,  be  looked  at  by 
a  court  of  law  for  any  purpose. 
Since  that  Act,  it  may,  for  some 
purposes,  be  given  in  evidence. 
In  a  case  in  the  Court  of  Queen's 
Bench  in  England,  in  which  the 
nature  and  effect  of  these  slips 
came  under  discussion,  Mr.  Justice 
Blackburn  says,  '  As  the  slip  is 
clearly  a  contract  for  marine  in- 
surance, and  as  clearly  is  not  a 
policy,  it  is,  by  virtue  of  these  en- 
actments, not  valid,  that  is,  not 
enforceable  at  law  or  in  equity ; 
but  it  may  be  given  in  evidence 
wherever  it  is,  though  not  valid, 
material.' 

"  What  then  are  the  conditions 
of  the  contract  which  is  the  sub- 
ject of  this  action  ?  The  interim 
note  contains  a  proposal  by  the 
respondent  to  effect  an  insurance 
on  the  company's  '  usual  terms  and 
conditions,'  and  the  interim  insur- 
ance is  made  subject  to  these  con- 
ditions. If  the  contract  of  the 
parties  had  come  to  be  executed, 
the  company  would  perform  it  by 
issuing  a  policy,  subject  to  their 
own  conditions,  if  they  could 
legally  do  so.  Indeed,  if  the  as- 
sured so  required,  it  would  be  obli- 
gatory on  them  to  perform  it  in 
this  manner.  In  the  view  their 
Lordships  take  of  the  Act  in  ques- 
tion, the  company  might,  conform- 
ably with  its  enactments,  issue  a 
policy  with  their  own  conditions, 
provided  that  care  was  taken  to 
print  the  statutory  conditions,  and 
show  the  variations  from  and  the 
additions  to  them  which  their  own 


conditions  present,  in  the  manner 
prescribed.  They  think  that  it 
ought  to  be  presumed  that  the 
company  would  thus  perform  their 
contract  when  they  came  to  issue  a 
policy;  and  this  being  so,  that 
their  own  conditions  ought  to  be 
read  into  the  interim  contract  to 
the  extent  to  which  they  might  law- 
fully be  made  a  part  of  the  policy 
when  issued,  by  following  the 
directions  of  the  statute,  subject 
always  to  the  statutable  condition 
that  they  should  be  held  to  be  just 
and  reasonable  by  the  court  or 
judge. 

"  For  these  reasons,  their  Lord- 
ships think  that  the  judgment  of 
the  Court  of  Queen's  Bench  dis- 
charging the  appellants'  rule  for 
setting  aside  the  verdict  for  the 
plaintiffs,  and  the  judgments  affirm- 
ing it,  ought  to  be  reversed,  but 
their  Lordships  do  not  see  their 
way  to  decide  the  question  which 
now  arises,  and  was  not  deter- 
mined by  the  judge  who  tried  the 
action,  or  by  any  of  the  courts  in 
Canada,  whether  the  company's 
condition  with  respect  to  the  quan- 
tity of  gunpowder  kept  in  the 
building  containing  the  property 
insured  is  just  and  reasonable. 
They  think  the  rule  nisi  should 
be  kept  open,  and  the  action  re- 
mitted to  the  Court  of  Queen's 
Bench  in  order  to  the  trial  of  this 
question,  with  a  direction  that  the 
rule  be  disposed  of  according  to 
the  decision  that  may  be  come  to 
upon  it,  and  they  will  humbly  ad- 
vise Her  Majesty  to  this  effect. 

"  The  appellants,  though  success- 
ful on  other  points,  having  failed 
on  the  important  question  of  the 
validity  of  the  Ontario  statute,  on 
which  special  leave  to  appeal  from 
the  judgment  of  the  Supreme  Court 
was  granted  by  this  Board,  their 
Lordships  think  it  right  to  make 
no  order  as  to  the  costs  of  these 
appeals." 

Rev.  Robert  Dome  v.  The 
Board  for  the  management  of 
the    Presbyterian    Church   of 
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Canada  in  connection  with  the 
Church  of  Scotland,  et  al.  In  Que- 
bec Q.  B.  19  June  1880,  Sir  A. 
Dorion,  C.J.,  M'Cord,  J.,  Eamsay, 
J.,  dissenting,  affirmed  Jette,  J. 
(29  Dec.  1879),  holding  the  Act 
valid,  26  L.  C.  J.  170 ;  in  P.  C. 
Jan.  21,  1882,  7  App.  Cas.  136; 
51  L.J.  P.O.  26;  46  L.  T.  1. 

Lord  Watson  delivered  the  follow- 
ing judgment,  reversing  the  decision 
of  the  court  below  [there  were  also 
present  Lord  Blackburn,  Sir  Barnes 
Peacock,  Sir  Montague  Smith,  Sir 
Bobert  P.  Collier,  Sir  Bichard 
Couch,  Sir  Arthur  Hobhouse]  : 
"  The  first  question  raised  in  this 
appeal  is,  whether  the  legislature 
of  the  province  of  Quebec  had 
power,  in  the  year  1875,  to  modify 
or  repeal  the  enactments  of  a 
statute  passed  by  the  Parliament  of 
the  province  of  Canada  in  the  year 
1858  (22  Vict.  c.  66.),  intituled 
'  An  Act  to  incorporate  the  Board 
for  the  management  of  the  Tem- 
poralities Fund  of  the  Presbyterian 
Church  of  Canada  in  connection 
with  the  Church  of  Scotland.' 

"The  fund,  subject  to  the  ad- 
ministration of  the  Board  consti- 
tuted by  the  Act  of  1858,  consisted 
of  a  capital  sum  of  £127,448  5*. 
sterling,  which  was  paid  by  the 
Government  of  Canada  under  the 
following  circumstances.  The  min- 
isters of  the  Presbyterian  Church 
of  Canada,  in  connection  with  the 
Church  of  Scotland,  were  entitled, 
by  virtue  of  certain  Imperial  stat- 
utes, to  an  endowment  or  annual 
subsidy  out  of  the  revenues  derived 
from  colonial  lands,  termed  clergy 
reserves,  and  from  moneys  obtained 
by  the  sale  of  portions  of  these 
lands,  supplemented,  when  neces- 
sary, from  the  Exchequer  of  Great 
Britain.  But  this  connection  be- 
tween the  Presbyterian  Church  and 
the  State  was  at  length  dissolved. 
In  1853,  an  Act  was  passed  by  the 
British  Parliament  (16  Vict.  c.  21.), 
authorizing  the  legislature  of  the 
province  of  Canada  to  dispose  of 
the  clergy  reserves,  and  invest- 
ments arising  from   sales  thereof, 
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but  reserving  to  the  clergy  the 
annual  stipends  then  enjoyed  by 
them,  and  that  during  the  period 
of  their  natural  lives  or  incum- 
bencies. In  1855,  the  legislature 
of  Canada,  in  exercise  of  the  power 
thus  conferred,  enacted  that  all 
union  between  Church  and  State 
should  cease,  and  that  those 
ministers  who  were  admitted  to 
office  after  the  9th  May  1853, 
being  the  date  of  the  Act,  16  Vict, 
c.  21.,  should  receive  no  allow- 
ance from  the  Government.  It 
was,  however,  provided  that  the 
rights  of  ministers  entitled,  at  that 
date,  to  participate  in  the  State 
subsidy,  should  be  reserved  entire, 
power  being  given  to  the  Governor- 
General  in  Council  to  commute  the 
annual  stipend  payable  to  each  in- 
dividual so  entitled  for  the  capital 
value  of  such  stipend,  calculated  at 
six  per  cent,  on  the  probable  life  of 
the  annuitant. 

"All  the  ministers  interested 
consented  to  accept  the  statutory 
terms  of  commutation,  and  agreed 
to  bring  the  amounts  severally 
payable  to  them  into  one  common 
fund,  to  be  settled  for  behoof  of 
the  Presbyterian  Church  of  Canada 
in  connection  with  the  Church  of 
Scotland.  In  accordance  with  re- 
solutions unanimously  adopted  by 
the  Church  in  Synod  assembled  on 
the  11th  January  1855,  they  fur- 
ther agreed  that  the  interest  of  the 
fund  should  be  devoted,  in  the  first 
instance,  to  the  payment  of  an 
annual  stipend  of  £112  10s.  to 
each  commutor,  and  that  the  claim 
next  in  order  of  preference  should 
be  that  of  ministers  then  on  the 
roll,  who  had  been  admitted  since 
the  9th  May  1853.  The  arrange- 
ment thus  effected  was  carried  out 
by  eight  commissioners  duly  ap- 
pointed for  that  purpose,  of  whom 
three  were  ministers  and  five  were 
laymen.  They  received  payment 
of  the  commutation  moneys,  to  the 
amount  already  stated ;  and  in  order 
to  provide  for  the  management  of 
the  fund  thus  obtained,  the  legisla- 
ture of  the  province  of  Canada,  upon 
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the  application  of  the  commissioners, 
passed  the  Act  22  Vict.  c.  66. 

"  By  the  first  clause  of  the  Act 
in  question,  the  commissioners  were, 
along  with  four  additional  members 
and  their  successors,  declared  to  be 
a  body  politic  and  corporate,  by  the 
name  of  the  '  Board  for  the  man- 
agement of  the  Temporalities  Fund 
of  the  Presbyterian  Church  of  Can- 
ada in  connection  with  the  Church 
of  Scotland ' ;  and  the  funds  held 
by  them  as  commissioners  were 
vested  in  the  Board  'in  trust  for 
the  said  Church,'  subject  to  the 
condition  that  the  annual  interest 
thereof  should  remain  chargeable 
with  the  stipends  and  allowances 
payable  to  the  parties  entitled 
thereto,  in  terms  of  the  arrange- 
ment under  which  the  fund  was 
contributed  by  the  commuters.  It 
was  enacted  that,  at  the  first  meet- 
ing of  Synod  held  after  the  passing 
of  the  Act,  three  commissioners, 
one  minister,  and  two  laymen, 
should  retire  from  the  Board,  and 
that  seven  new  members,  consisting 
of  four  ministers  and  three  laymen, 
should  be  elected  by  the  Synod. 
The  Board  thus  reconstituted  was 
composed  of  six  ministers  and  six 
laymen,  and  it  was  provided  that 
at  each  annual  meeting  of  the 
Synod  held  thereafter  two  min- 
isters and  two  laymen  were  to  re- 
tire by  rotation,  and  that  four  new 
members,  two  clerical  and  two  lay, 
should  be  elected  in  their  stead. 
It  was  expressly  enacted  that  all 
members  of  the  Board  should  also  be 
members  of  the  Presbyterian  Church 
of  Canada  in  connection  with  the 
Church  of  Scotland ;  and  provision 
was  made  for  filling  up  vacancies 
occasioned  by  the  death  or  resigna- 
tion of  a  member,  by  his  removal 
from  the  province  of  Canada,  or  by 
his  leaving  the  communion  of  the 
said  Church. 

"In  the  year  1874,  serious  pro- 
posals had  been  made  for  an  incor- 
porative  union  between  the  Pres- 
byterian Church  of  Canada  in 
connection  with  the  Church  of 
Scotland,  the  Canada  Presbyterian 


Church,  the  Church  of  the  Mari- 
time Provinces  in  connection  with 
the  Church  of  Scotland,  and  the 
Presbyterian  Church  of  the  Lower 
Provinces.  The  old  Parliament  of 
the  province  of  Canada  had  by  this 
time  been  abolished,  and  its  legis- 
lative power  had  been  distributed 
between  the  two  provincial  legisla- 
tures of  Ontario  and  Quebec,  and 
the  new  Parliament  of  the  Domi- 
nion of  Canada,  under  the  provi- 
sions of  the  '  British  North  Ame- 
rica Act,  1867.'  With  the  view 
of  facilitating  the  contemplated 
union  of  the  Churches,  an  Act  of 
the  legislature  of  Quebec  was  passed 
in  February  1875  (38  Vict.  c.  62.), 
in  order  to  remove  any  obstruction 
which  might  arise  from  the  form 
and  designation  of  the  several 
trusts  or  acts  of  incorporation  by 
which  the  property  of  the  churches 
was  held  and  administered.  By 
the  11th  section  of  that  Act,  it  was 
provided  that,  in  the  event  of  union 
taking  place,  the  members  then 
constituting  the  Board  for  manage- 
ment of  the  Temporalities  Fund, 
under  the  Act  of  1858,  should  re- 
main in  office,  and  pay  over  the 
revenue  to  the  persons  previously 
entitled  to  it ;  that  any  revenue  not 
required  for  that  purpose  should 
pass  to  and  be  subject  to  the  dis- 
posal of  the  united  church;  and 
that  any  part  of  the  fund  remaining 
after  satisfying  the  claim  of  the 
last  survivor  of  those  entitled  should 
belong  to  the  Supreme  Court  of  the 
United  Church,  and  be  applied  to 
the  aid  of  weak  congregations.  It 
was  by  the  same  clause  enacted 
that  vacancies  occurring  in  the  Tem- 
poralities Fund  Board  should  not  be 
filled  up  in  the  manner  theretofore 
observed,  but  should  be  filled  up 
in  the  manner  provided  by  another 
Act  of  the  Quebec  Legislature. 

"  This  last-mentioned  statute 
(38  Vict.  c.  64.),  which  received 
the  assent  of  the  Governor-General 
in  Council  upon  the  same  day  as 
the  preceding,  was  passed  with  the 
professed  object  of  amending  the 
Act  of  the  Parliament  of  the  pro- 
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vince   of  Canada,  22  Vict.   c.  66. 
It  was  thereby  enacted  that,  from 
the  time    when    the    union    was 
effected,  the  annual  allowances  to 
which  they  were  previously  entitled 
were  to  be  continued  by  the  Tem- 
poralities Board  to  ministers   and 
probationers  then  on  the  roll  of  the 
Presbyterian  Church  of  Canada  in 
connection  with    the    Church    of 
Scotland,  and  these  were  to  be  paid, 
so    far   as   necessary,  out   of   the 
capital  of   the  fund,  and  that  any 
surplus  of  revenue  or  capital,  after 
satisfying  these  charges,  should  be 
at  the  disposal  of  the  united  church. 
Ministers  and  probationers  of  the 
church,  interested  in  the  temporali- 
ties  fund,  who    might   decline   to 
become  parties  to  the  union,  were, 
however,  to  retain  all  rights   pre- 
viously  competent    to  them   until 
the    same    lapsed     or     were     ex- 
tinguished.    The    constitution    of 
the    board    of     management    was 
altered   by  the    third    and   eighth 
clauses    of    the    Act.     The    third 
clause    is    in   these    terms : — '  As 
often  as  any  vacancy  in  the  board 
for  the  management    of    the    said 
temporalities  fund  occurs,  by  death, 
resignation,  or  otherwise,  the  bene- 
ficiaries entitled  to  the  benefit  of 
the  said  fund  may  each  nominate  a 
person,  being  a  minister  or  member 
of  the  said  united  church,  or,  in  the 
event  of  there  being  more  than  one 
vacancy,  then  one  person  for  each 
vacancy,  and  the  remanent  mem- 
bers of  the  said  board  shall  there- 
upon, from  among  the  persons  so 
nominated   as    aforesaid,  elect  the 
person    or     number     of     persons 
necessary  to  fill  such  vacancy   or 
vacancies,  selecting   the  person  or 
persons  who  may  be  nominated  by 
the  largest  number  of  beneficiaries, 
but  in  the  event  of  failure  on  the 
part  of  the  beneficiaries  to  nominate 
as  aforesaid,  the  remanent  members 
of  the  board  shall  fill  up  the  vacancy 
or  vacancies  from  among  the  minis- 
ters or  members  of  the  said  united 
church.'     The  eighth  clause  enacts 
that  the  third    section  shall   con- 
tinue in  force  until  the  number  of 


beneficiaries      is     reduced     below  Rev.  Robert 

fifteen,  upon  which  occurrence  the  ^^ABD 

board  is  to  be  continued  by   the  TEEIAN  cnuncii. 

remanent  members  filling  up  vacan- 
cies from  among  the  ministers  or 

members  of  the  united  church.     By 

the  tenth  section  it  was   declared 

that  the  Act  should  come  into  force 

as  soon  as  a  notice  was  published 

in  the  Quebec  Official  Gazette  to 

the  effect  that  the  union  had  been 

consummated,  and  that  the  articles 

of  union  had  been  signed  by  the 

moderators      of      the     respective 

churches. 

"  On  the  14th  day  of  June  1875 

the  Synods  of  the  four  churches 

met   at  Montreal,  and   in   each  a 

resolution  was  carried  in  favour  of 
union.  In  the  Synod  of  the  Pres- 
byterian Church  of  Canada  in  con- 
nection with  the  Church  of  Scot- 
land it  was  resolved,  by  a  very  large 
majority  of  its  members,  that  the 
four  churches  should  be  united  and 
form  one  assembly,  to  be  known 
as  '  The  General  Assembly  of  the 
Presbyterian  Church  in  Canada,' 
and  that  the  united  church  should 
possess  the  same  authorities,  rights, 
privileges,  and  benefits  to  which 
the  Presbyterian  Church  in  Canada 
in  connection  with  the  Church  of 
Scotland  was  then  entitled,  except- 
ing such  as  had  been  reserved  by 
Acts  of  Parliament.  The  minority, 
which  consisted  of  the  appellant,  the 
Rev.  Robert  Dobie,  and  nine  other 
members,  dissented  from  the  action 
of  the  Synod,  and  protested  that 
they,  and  those  who  might  choose 
to  adhere  to  them,  remained  and 
still  constituted  the  Presbyterian 
Church  of  Canada  in  connection 
with  the  Church  of  Scotland. 

"  On  the  15th  June  1875  the 
majority  of  the  Synod  of  the  Pres- 
byterian Church  of  Canada  in  con- 
nection with  the  Church  of  Scot- 
land, and  the  Synods  of  the  other 
uniting  churches,  met  in  general 
assembly,  when  the  Articles  of 
Union  were  signed  by  the  modera- 
tors of  each  of  the  four  churches ; 
and  thereupon  one  of  the  modera- 
tors, with  the  consent  and  concur- 
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rence  of  the  rest,  declared  the  four 
churches  to  be  united  in  one  church, 
represented  by  that  its  first  general 
assembly,  to  be  designated  and 
known  as  '  The  General  Assembly 
of  the  Presbyterian  Church  in 
Canada.'  Notice  of  the  union 
having  been  thus  consummated 
was  duly  published  in  the  Quebec 
Oificial  Gazette. 

"  After  publication  of  the  notice 
the  constitution  of  the  board  for 
managing  the  temporalities  fund 
was  altered,  and  the  fund  adminis- 
tered, in  conformity  with  the  pro- 
visions of  the  Quebec  Act,  38  Vict, 
c.  64.  In  December  1878  the  Eev. 
Robert  Dobie,  who,  with  the  other 
members  of  the  protesting  minority 
of  1875,  and  their  adherents,  main- 
tains that  they  alone  represent 
and  constitute  the  Presbyterian 
Church  of  Canada  in  connection 
with  the  Church  of  Scotland,  insti- 
tuted, by  petition  to  the  Superior 
Court  for  Lower  Canada,  the  pro- 
ceedings in  which  the  present  ap- 
peal has  been  taken.  The  leading 
conclusions  of  the  petition  are  to 
have  it  adjudged  and  declared  (1) 
that  the  Legislature  of  Quebec  had 
no  power  to  alter  the  constitution 
of  the  board  or  the  purposes  of  the 
trust  created  by  the  Canadian  Act, 
22  Vict.  c.  66.,  and  consequently 
that  the  administration  of  the  trust 
as  carried  on  in  terms  of  the  pro- 
vincial Act  of  1875  is  illegal;  (2) 
that  the  protesting  minority  of  the 
Synod  of  1875,  and  its  adherents, 
are  now  the  Presbyterian  Church 
of  Canada  in  connection  with  the 
Church  of  Scotland,  and  that  cer- 
tain ministers  of  the  united  church 
who  were  members  of  the  majority 
had,  by  reason  of  the  union,  for- 
feited all  right  to  participate  in  the 
benefits  of  the  temporalities  fund  ; 
and  (3),  to  have  an  injunction 
against  the  board,  as  then  consti- 
tuted, acting  in  prejudice  of  the 
rights  of  the  appellant,  and  others 
beneficially  interested  in  the  statu- 
tory trust  of  1858.  Upon  the  31st 
Dec.  1878  the  appellant's  appli- 
cation was  heard  before  Mr.  Justice 


Jette,  who  made  an  order  for  sum- 
moning the  respondents,  and  also 
issued  an  interim  injunction,  which 
the  learned  judge  dissolved,  after 
fully  hearing  both  parties,  on  the 
31st  Dec.  1879,  and  at  the  same 
time  dismissed  the  appellant's  peti- 
tion, with  costs.  This  decision  was, 
on  appeal  to  the  Court  of  Queen's 
Bench  for  Lower  Canada,  affirmed, 
in  accordance  with  the  opinions 
of  the  majority  of  the  judges. 

"  The  judgments  of  Mr.  Justice 
Jette  in  the  court  of  first  instance 
[Superior  Court,  27  L.  C.  J.  170 
et  seq.~],  and  of  Chief  Justice 
Dorion  and  Mr.  Justice  Monk  in 
the  Court  of  Queen's  Bench,  are 
based  exclusively  upon  the  compe- 
tency of  the  Quebec  Legislature  to 
pass  the  Act,  38  Vict.  c.  64.,  and  the 
consequent  validity  of  that  statute. 
On  the  other  hand,  Mr.  Justice 
Ramsay  and  Mr.  Justice  Tessier 
were  of  opinion  that  the  appellant 
was  entitled  to  an  injunction  on  the 
ground  that  the  Act,  38  Vict.  c.  64., 
was  invalid,  and  that  the  majority 
of  the  Presbyterian  Church  of 
Canada  in  connection  with  the 
Church  of  Scotland  had  no  power 
to  communicate  any  interest  in  the 
temporalities  fund  of  that  church 
to  the  religious  bodies  with  whom 
they  had  chosen  to  unite  themselves 
in  1875.  Mr.  Justice  M'Cord 
was  of  opinion,  with  his  brethren 
Ramsay  and  Tessier,  JJ.,  that  the 
Act  of  the  Legislature  of  Quebec 
was  ultra  vires,  but  he  held  that 
the  majority  of  the  Presbyterian 
Church  of  Canada  in  connection 
with  the  Church  of  Scotland  had 
undoubted  power  to  admit  into  that 
church,  as  members  of  it,  the  three 
religious  bodies  with  whom  they 
had  entered  into  union.  Conse- 
quently, the  learned  justice,  though 
differing  in  opinion  from  his 
brethren  Dorion,  C.  J.,  and  Monk, 
J.,  agreed  with  them  in  result. 

"Whether  the  Legislature  of 
Quebec  had  power  to  pass  the  Act, 
38  Vict.  c.  64.,  is  the  question  first 
requiring  consideration,  because,  if 
it  be  answered  in  the  affirmative, 
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the  case  of  the  appellant  entirely 
fails.  The  determination  of  that 
question  appears  to  their  Lordships 
to  depend  upon  the  construction 
of  certain  clauses  in  the  British 
North  America  Act,  1867.  There 
is  no  room  in  the  present  case  for 
the  application  of  those  general 
principles  of  constitutional  law, 
which  were  discussed  by  some  of 
the  judges  in  the  courts  below,  and 
which  were  founded  on  in  argu- 
ment at  the  bar.  There  is  really 
no  practical  limit  to  the  authority 
of  a  supreme  legislature  except  the 
lack  of  executive  power  to  enforce 
its  enactments.  But  the  Legisla- 
ture of  Quebec  is  not  supreme ;  at 
all  events,  it  can  only  assert  its 
supremacy  within  those  limits 
which  have  been  assigned  to  it  by 
the  Act  of  1867. 

"  The  Act  of  the  Parliament  of 
the  province  of  Canada,  22  Vict, 
c.  66.,  was,  after  the  passing  of  the 
British  North  America  Act,  1867, 
continued  in  force  within  the  pro- 
vinces of  Ontario  and  Quebec,  by 
virtue  of  sec.  129  of  the  latter 
statute,  which,  inter  alia,  enacts 
that,  except  as  therein  otherwise 
provided,  all  laws  in  force  in  Canada 
at  the  time  of  the  union  thereby 
effected  shall  continue  in  Ontario 
and  Quebec  as  if  the  union  had  not 
been  made.  But  that  enactment  is 
qualified  by  the  provision  that  all 
such  laws,  with  the  exception  of 
those  enacted  by  the  Parliaments 
of  Great  Britain,  or  of  the  United 
Kingdom  of  Great  Britain  and 
Ireland,  shall  be  subject  'to  be 
repealed,  abolished,  or  altered  by 
the  Parliament  of  Canada  or  by 
the  legislature  of  the  respective 
province,  according  to  the  authority 
of  the  Parliament  or  of  that  legis- 
lature under  this  Act.'  The  powers 
conferred  by  this  section  upon  the 
provincial  legislatures  of  Ontario 
and  Quebec  to  repeal  and  alter  the 
statutes  of  the  old  Parliament  of 
the  province  of  Canada,  are  made 
precisely  co-extensive  with  the 
powers  of  direct  legislation  with 
which  these  bodies  are  invested  by 


the  other  clauses  of  the  Act  of  1867.  £EV-  Eobeet 
In  order,  therefore,  to  ascertain  q™™^™ 
how  far  the  provincial  legislature  TEBUN  Ciiukch. 
of  Quebec  had  power  to  alter  and 
amend  the  Act  of  1858,  incorporat- 
ing the  board  for  the  management 
of  the  temporalities  fund,  it  becomes 
necessary  to  revert  to  sees.  91  and 
92  of  the  British  North  America 
Act,  which  enumerate  and  define 
the  various  matters  which  are 
within  the  exclusive  legislative 
authority  of  the  Parliament  of 
Canada,  as  well  as  those  in  relation 
to  which  the  legislatures  of  the  re- 
spective provinces  have  the  exclu- 
sive right  of  making  laws.  If  it 
could  be  established  that  in  the 
absence  of  all  previous  legislation 
on  the  subject  the  Legislature  of 
Quebec  would  have  been  authorized 
by  sec.  92  to  pass  an  Act  in  terms 
identical  with  the  22  Vict.  c.  66., 
then  it  would  follow  that  the  Act 
of  the  22nd  Vict,  has  been  validly 
amended  by  the  38  Vict.  c.  64.  On 
the  other  hand,  if  the  Legislature 
of  Quebec  has  not  derived  such 
power  of  enactment  from  sec.  92, 
the  necessary  inference  is  that  the 
legislative  authority  required,  in 
terms  of  sec.  129,  to  sustain  its 
right  to  repeal  or  alter  an  old  law 
of  the  Parliament  of  the  province 
of  Canada,  is  in  this  case  wanting, 
and  that  the  Act,  38  Vict.  c.  64., 
was  not  intra  vires  of  the  legisla- 
ture by  which  it  was  passed. 

"  The  general  scheme  of  the 
B.  N.  A.  Act,  1867,  and,  in  par- 
ticular, the  general  scope  and  effect 
of  sees.  91  and  92  have  been  so 
fully  commented  upon  by  this 
board  in  the  recent  cases  of  The 
Citizens'  Insurance  Company  of 
Canada  v.  Parsons,  and  The 
Queen  Insurance  Company  v.  Par- 
sons [4  S.  C.  R.  215  ;  in  P.  C.  26 
Nov.  1881,  7  App.  Cas.  96 ;  51  L. 
J.  P.  C.  11 ;  45  L.  T.  721 ;  see 
above],  that  it  is  unnecessary  to  say 
anything  further  upon  that  subject. 
Their  Lordships  see  no  reason  to 
modify  in  any  respect  the  princi- 
ples of  law  upon  which  they  pro- 
ceeded in  deciding  those  cases ;  but 
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in  determining  how  far  these  prin- 
ciples apply  to  the  present  case,  it 
is  necessary  to  consider  to  what  ex- 
tent the  circumstances  of  each  case 
are  identical  or  similar. 

"  The  case  of  The  Citizens'  In- 
surance Company  of  Canada  v. 
Parsons  comes  nearest  in  its  cir- 
cumstances to  the  present,  as  in  that 
case  the  appellant  company  was  in- 
corporated by,  and  derived  all  its 
statutory  rights  and  privileges  from, 
an  Act  of  the  province  of  Canada, 
whereas  The  Queen  Insurance 
Company  was  incorporated  under 
the  provisions  of  the  British  Joint 
Stock  Companies  Act,  7  and  S  Vict. 
c.  110.  In  both  cases  the  validity 
of  an  Act  of  the  Legislature  of 
Ontario  was  impeached  on  the 
ground  that  its  provisions  were 
ultra  vires  of  a  provincial  legisla- 
ture, and  were  not  binding  unless 
enacted  by  the  Parliament  of 
Canada,  it  was  contended  on 
behalf  of  the  Citizens'  Insurance 
Company  that  the  statute  com- 
plained of  was  invalid  in  respect 
that  it  virtually  repealed  certain 
rights  and  privileges  which  they 
enjoyed  by  virtue  of  their  Act  of 
incorporation.  That  contention 
was  rejected,  and  the  decision  in 
that  case  would  be  a  precedent 
fatal  to  the  contention  of  the  appel- 
lant, if  the  provisions  of  the  Ontario 
Act,  39  Vict.  c.  24".,  and  the  Quebec 
Act,  38  Vict.  c.  64.,  were  of  the 
same  or  substantially  the  same 
character.  But  upon  an  examina- 
tion of  these  two  statutes,  it  be- 
comes at  once  apparent  that  there 
is  a  marked  difference  in  the 
character  of  their  respective  enact- 
ments. The  Ontario  Act  merely 
prescribed  that  certain  conditions 
should  attach  to  every  policy, 
entered  into  or  in  force,  for  insuring 
property  situate  within  the  pro- 
vince against  the  risk  of  fire. 
It  dealt  with  all  corporations,  com- 
panies, and  individuals  alike  who 
might  choose  to  insure  property  in 
Ontario — it  did  not  interfere  with 
their  constitution  or  status,  but 
required    that    certain    reasonable 


conditions  should  be  held  as  inser- 
ted in  every  contract  made  by  them. 
The  Quebec  Act,  38  Vict.  c.  64., 
on  the  contrary,  deals  with  a  single 
statutory  trust,  and  interferes  di- 
rectly with  the  constitution  and 
privileges  of  a  corporation  created 
by  an  Act  of  the  province  of 
Canada,  and  having  its  corporate 
existence  and  corporate  rights  in 
the  province  of  Ontario  as  well  as 
in  the  province  of  Quebec.  The 
professed  object  of  the  Act,  and  the 
effect  of  its  provisions,  is  not  to  im- 
pose conditions  on  the  dealings  of 
the  corporation  with  its  funds 
within  the  province  of  Quebec,  but 
to  destroy,  in  the  first  place,  the 
old  corporation,  and  create  a  new 
one,  and,  in  the  second  place,  to 
alter  materially  the  class  of  persons 
interested  in  the  funds  of  the  cor- 
poration. 

"  According  to  the  principles 
established  by  the  judgment  of  this 
board  in  the  cases  already  referred 
to,  the  first  step  to  be  taken  with 
a  view  to  test  the  validity  of  an  Act 
of  the  provincial  legislature  is  to 
consider  whether  the  subject-matter 
of  the  Act  falls  within  any  of  the 
classes  of  subjects  enumerated  in 
sec.  92.  If  it  does  not,  then  the 
Act  is  of  no  validity.  If  it  does, 
then  these  further  questions  may 
arise,  namely,  'whether,  notwith- 
standing that  it  is  so,  the  subject 
of  the  Act  does  not  also  fall  within 
one  of  the  enumerated  classes  of 
subjects  in  sec.  91,  and  whether 
the  power  of  the  provincial  legisla- 
ture is  or  is  not  thereby  overborne.' 

"Does  then  the  Act  38  Vict. c.  64. 
fall  within  any  of  the  classes  enu- 
merated in  sec.  92,  and  thereby 
assigned  to  the  provincial  legisla- 
tures? Their  Lordships  are  of 
opinion  that  it  does  not ;  and  con- 
sequently that  its  enactments  are 
invalid,  and  that  the  constitution 
and  duties  of  the  board  for  man- 
aging the  temporalities  fund  must 
still  be  regulated  by  the  Act  of  1858. 

"  It  was  contended  for  the  re- 
spondents that  the  Quebec  Act  of 
1875  is  within  one  or  more  of  these 
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three   classes  of  subjects   enume- 
rated in  sec.  92  : — 

'  (7.)  The  establishment,  main- 
tenance, and  management 
of  hospitals,  asylums, 
charities,  and  eleemosy- 
nary institutions  in  and 
for  the  province  other 
than  marine  hospitals.' 
'  (11.)  The  incorporation  of  com- 
panies with  provincial 
objects.' 
'  (13.)  Property  and  civil  rights 

in  the  province.' 
"  The  most  plausible  argument 
for  the  respondent  was  founded 
upon  the  terms  of  class  (13),  but 
it  has  failed  to  satisfy  their  Lord- 
ships that  the  statute  impeached  by 
the  appellant  is  a  law  in  relation  to 
property  and  civil  rights  within  the 
province  of  Quebec. 

"The  Quebec  Act  of  1875  does 
not,  as  has  already  been  pointed 
out,  deal  directly  with  property  or 
contracts  affecting  property,  but 
with  the  civil  rights  of  a  corpora- 
tion, and  of  individuals,  present  or 
future,  for  whose  benefit  the  cor- 
poration was  created  and  exists. 
If  these  rights  and  interests  were 
capable  of  division  according  to 
their  local  position  in  Ontario  and 
Quebec  respectively,  the  legislature 
of  each  province  would  have  power 
to  deal  with  them  so  far  as  situate 
within  the  limits  of  its  authority. 
If,  by  a  single  Act  of  the  Domi- 
nion Parliament,  there  had  been 
constituted  two  separate  corpora- 
tions, for  the  purpose  of  working, 
the  one  a  mine  within  the  province 
of  Upper  Canada,  and  the  other  a 
mine  in  the  province  of  Lower 
Canada,  the  Legislature  of  Quebec 
would  clearly  have  had  authority 
to  repeal  the  Act  so  far  as  it  re- 
lated to  the  latter  mine  and  the  cor- 
poration by  which  it  was  worked. 
"  The  Quebec  Act  38  Vict.  c.  64. 
does  not  profess  to  repeal  and 
amend  the  Act  of  1858,  only  in  so 
far  as  its  provisions  may  apply  to 
or  be  operative  within  the  province 
of  Quebec,  and  its  enactments  are 
apparently  not  framed  with  a  view 


to  any  such  limitation.  The  reason  Jev.  Eobeht 
is  obvious,  and  it  is  a  reason  which  *°™^Alm 
appears  to  their  Lordships  to  be  TEKIAN  Church. 
fatal  to  the  validity  of  the  Act. 
The  corporation  and  the  corporate 
trust,  the  matters  to  which  its  pro- 
visions relate,  are  in  reality  not 
divisible  according  to  the  limits  of 
provincial  authority.  In  every 
case  where  -  an  Act  applicable  to 
the  two  provinces  of  Quebec  and 
Ontario  can  now  be  validly  re- 
pealed by  one  of  them,  the  result 
must  be  to  leave  the  Act  in  full 
vigour  within  the  other  province. 
But,  in  the  present  case,  the  legis- 
lation of  Quebec  must  necessarily 
affect  the  rights  and  status  of  the 
corporation  as  previously  existing 
in  the  province  of  Ontario,  as  well 
as  the  rights  and  interests  of  indi- 
vidual corporators  in  that  province. 
In  addition  to  that,  the  fund  ad- 
ministered by  the  corporate  board, 
under  the  Act  of  1858,  is  held  in 
perpetuity  for  the  benefit  of  the 
ministers  and  members  of  a  church 
having  its  local  situation  in  both 
provinces,  and  the  proportion  of 
the  fund  and  its  revenues  falling 
to  either  province  is  uncertain  and 
fluctuating,  so  that  it  would  be  im- 
possible for  the  Legislature  of 
Quebec  to  appropriate  a  definite 
share  of  the  corporate  funds  to 
their  own  province  without  trench- 
ing on  the  rights  of  the  corpora- 
tion in  Ontario. 

"  These  observations  regarding 
class  (13)  apply  with  equal  force 
to  the  argument  of  the  respon- 
dents founded  on  classes  (7)  and 
(11).  Even  assuming  that  the 
temporalities  fund  might  be  cor- 
rectly described  as  a  '  charity  '  or 
as  an  '  eleemosynary  institution,'  it 
is  not  in  any  sense  established, 
maintained,  or  managed  '  in  or  for ' 
the  province  of  Quebec;  and  if 
the  board,  incorporated  by  the  Act 
of  1858,  could  be  held  to  be  a 
'  company  '  within  the  meaning  of 
class  (ll),  its  objects  are  certainly 
not  provincial. 

"  The  respondents  further  main- 
tained   that    the    Legislature    of 


280 


B.N.A.  ACT,  s.  92  (13).— JUNCTA  JUVANT. 


Eev.  Eobebt 
Dobie  v.  Board 
op  Presby- 
terian Church. 


Quebec  had  power  to  pass  the  Act 
of  1875,  in  respect  of  these  special 
circumstances,  (1)  that  the  domi- 
cile and  principal  office  of  the 
Temporalities  Board  is  in  the  city 
of  Montreal ;  and  (2)  that  its  funds 
also  are  held  or  invested  within  the 
province  of  Quebec.  These  facts 
are  admitted  on  record  by  the  ap- 
pellant, but  they  do  not  affect  the 
question  of  legislative  power.  The 
domicile  of  the  corporation  is 
merely  forensic,  and  cannot  alter 
its  statutory  constitution  as  a  board 
in  and  for  the  provinces  of  Upper 
Canada  and  Lower  Canada.  Neither 
can  the  accident  of  its  funds  being 
invested  in  Quebec  give  the  legisla- 
ture of  that  province  authority  to 
change  the  constitution  of  a  cor- 
poration with  which  it  would  other- 
wise have  no  right  to  interfere. 
"When  funds  belonging  to  a  cor- 
poration in  Ontario  are  so  situated 
or  invested  in  the  province  of 
Quebec,  the  Legislature  of  Quebce 
may  impose  direct  taxes  upon  them 
for  provincial  purposes,  as  autho- 
rized by  sec.  92  (2),  or  may  impose 
conditions  upon  the  transfer  or  re- 
alization of  such  funds ;  but  that 
the  Quebec  Legislature  shall  have 
power  also  to  confiscate  these  funds, 
or  any  part  of  them,  for  provincial 
purposes,  is  a  proposition  for  which 
no  warrant  is  to  be  found  in  the 
Act  of  1867. 

"  Last  of  all  it  was  argued  for 
the  respondents  that,  assuming  the 
incompetency  of  either  provincial 
legislature,  acting  singly,  to  inter- 
fere with  the  Act  of  1858,  that 
statute  might  be  altered  or  repealed 
by  their  joint  and  harmonious 
action.  The  argument  is  based 
upon  fact,  because,  in  the  year 
1874,  the  Legislature  of  Ontario 
passed  an  Act  (38  Vict.  c.  75.), 
authorizing  the  union  of  the  four 
churches,  and  containing  provisions 
in  regard  to  the  temporalities  fund 
and  its  board  of  management,  sub- 
stantially the  same  with  those  of 
the  Quebec  Act  (38  Vict.  c.  62.) 
already  referred  to.  It  is  difficult 
to    understand    how    the    maxim 


jwncta  juvant  is  applicable  here, 
seeing  that  the  power  of  the  pro- 
vincial legislature  to  destroy  a  law 
of  the  old  province  of  Canada  is 
measured  by  its  capacity  to  recon- 
struct what  it  has  destroyed.  If 
the  Legislatures  of  Ontario  and 
Quebec  were  allowed  jointly  to 
abolish  the  board  of  1858,  which 
is  one  corporation  in  and  for  both 
provinces,  they  could  only  create  in 
its  room  two  corporations,  one  of 
which  would  exist  in  and  for  On- 
tario and  be  a  foreigner  in  Quebec, 
and  the  other  of  which  would  be 
foreign  to  Ontario  but  a  domestic 
institution  in  Quebec.  Then  the 
funds  of  the  Ontario  corporation 
could  not  be  legitimately  settled 
upon  objects  in  the  province  of 
Quebec,  and  as  little  could  the 
funds  of  the  Quebec  corporation 
be  devoted  to  Ontario,  whereas  the 
temporalities  fund  falls  to  be  ap- 
plied either  in  the  province  of 
Quebec  or  in  that  of  Ontario,  and 
that  in  such  amounts  or  propor- 
tions as  the  needs  of  the  Presby- 
terian Church  of  Canada  in  con- 
nection with  the  Church  of  Scot- 
land, and  of  its  ministers  and 
congregations,  may  from  time  to 
time  require.  The  Parliament  of 
Canada  is,  therefore,  the  only  legis- 
lature having  power  to  modify  or  re- 
peal the  provisions  of  the  Act  of  1858. 

"  On  the  assumption  that  the 
Legislature  of  Quebec  had  not 
power  to  alter  the  provisions  of  the 
Act  22  Vict.  c.  66.,  the  respondents 
still  maintain  that  the  appellant 
cannot  prevail  in  the  present  action, 
in  respect  that  he  has  not  sufficient 
interest  to  entitle  him  to  sue,  and 
that,  even  if  he  has  such  interest, 
he  is  barred  from  challenging  the 
Act  of  1875  by  the  resolutions  of 
the  majority  of  the  Synod,  which 
are  said  to  be  binding  upon  him. 

"As  regards  the  first  of  these 
objections,  it  is  true  that  the  ap- 
pellant's right  to  an  annuity  from 
the  temporalities  fund  is  reserved 
in  its  integrity  by  the  Act  which 
he  impugns,  and  his  own  pecuniary 
interests  are,  therefore,  not  affected 
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by  its  provisions.  But  the  appel- 
lant is  not  a  mere  annuitant,  and 
his  right  to  an  annual  allowance 
does  not  constitute  his  only  con- 
nection with  the  fund.  He  is  like- 
wise one  of  the  commuters, — one 
of  the  persons  by  whom  the  fund 
was  contributed  for  the  purposes  of 
the  Act  22  Vict.  c.  66. — and  in 
that  capacity  he  has  a  plain  inte- 
rest, and  consequent  right,  to  insist 
that  the  fund  shall  be  administered 
in  strict  accordance  with  law. 

"  The  second  objection  is  derived 
from  the  resolutions  in  favour  of 
union  carried  by  the  majority  of 
the    Synod    of    the    Presbyterian 
Church  of  Canada,  in  connection 
with  the  Church  of  Scotland,  upon 
the  14th  June  1875.     The  Quebec 
Act  (38  Vict.  c.  64.)  deals  with  the 
temporalities   fund   in   conformity 
with   these  resolutions ;    and  it  is 
the  contention  of  the  respondents 
that  the  appellant  is  bound  by  the 
resolutions,  and  cannot,  therefore, 
impeach   the   statute  which    gives 
effect  to  them.     That  is  a  startling 
proposition.    If  the  Legislature  of 
Quebec  was  incompetent  to  enact 
the  statute  of  1875,  it  is  not  easy 
to  understand  how  the  Synod  could 
have  power,  either  directly  or  in- 
directly, to  validate  that  Act,  or  to 
set  aside  the  enactments  of  22  Vict, 
c.  66.     The  respondents   do   not, 
indeed,  allege  that  the  Synod  was 
possessed  of  legislative  powers,  but 
they  assert  that  the  majority,  by 
resolving  that    the    fund,   settled 
under  the  Act  22  Vict.  c.  66.,  should 
in  future  be  administered  according 
to  a  scheme  inconsistent  with  the 
provisions  of  that  Act,  bound  all 
its  members  to  acquiesce  in  that 
new  course  of  administration,  and 
to    abstain    from     enforcing    the 
statute  law  of  the  land.     It   may 
be  doubted  whether  a  court  of  law 
would  sustain  such  an  obligation, 
even  if  it  were   expressly  under- 
taken ;  but  it  is  unnecessary  to  dis- 
cuss that  point,  because  their  Lord- 
ships are  of  opinion  that  the  re- 
spondents have  failed  to  establish 
that  the  appellant,  as  a  member  of 


the  Presbyterian  Church  in  con- 
nection with  the  Church  of  Scot- 
land, undertook  any  obligation  to 
that  effect. 

"Whether  the  appellant  is  bound, 
as  alleged  by  the  respondents,  is,  in 
this  case,  a  question  relating  exclu- 
sively to  civil  rights,  and  must,  there- 
fore, be  dealt  with  as  matter  of  con- 
tract between  him  and  the  Synod  or 
church  of  which  he  was  admittedly 
a  member  at  the  time  when  the 
resolutions  in  favour  of  union  were 
carried.  In  the  case  of  a  non- 
established  Presbyterian  Church, 
its  constitution,  or  in  other  words 
the  terms  of  the  contract  under 
which  its  members  are  associated, 
are  rarely  embodied  in  a  single 
document,  and  must,  in  part  at 
least,  be  gathered  from  the  pro- 
ceedings and  practice  of  its  judi- 
catories. Every  person  who  be- 
comes a  member  of  a  church  so 
constituted  must  be  held  to  have 
satisfied  himself  in  regard  to  the 
proceedings  and  practice  of  its 
courts,  and  to  have  agreed  to  sub- 
mit to  the  precedents  which  these 
establish.  The  respondents  were, 
therefore,  justified  in  referring  to 
the  minutes  of  the  Synod  from  1831 
to  1875,  for  the  purpose  of  showing 
the  extent  of  the  power  vested  in 
majorities  by  the  constitution  of 
the  church.  The  minutes,  which 
were  founded  upon  by  counsel  for 
the  respondents,  afford  abundant 
evidence  to  the  effect  that,  in  all 
matters  which  the  Synod  was  com- 
petent to  deal  with  and  determine, 
the  will  of  the  majority  as  ex- 
pressed by  their  vote  was  binding 
upon  every  member  of  the  Synod, 
a  proposition  which  the  appellant 
did  not  dispute.  But  they  contain 
nothing  whatever  to  show  that,  in 
cases  where  the  administration  of 
church  property  was  regulated  by 
statute,  the  Synod  ever  asserted  its 
right  to  set  aside  that  legal  course 
of  administration,  and  to  restrain 
dissentient  members  from  challeng- 
ing any  departure  from  it. 

"  Their  Lordships  are,  therefore, 
of  opinion  that  the  appellant  is  en- 
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titled  to  have  it  declared  that,  not- 
withstanding the  provisions  of  the 
Quebec  Act  of  1875,  the  constitu- 
tion of  the  board  and  the  administra- 
tion of  the  temporalities  fund  are 
still  governed  by  the  Canadian  Act 
of  1858,  and  that  the  respondent 
board  is  not  duly  constituted  in 
terms  of  that  Act ;  and  also  to 
have  an  injunction  restraining  the 
respondents  from  paying  away  or 
otherwise  disposing  of  either  the 
principal  or  income  of  the  fund. 

"  The  appellant,  in  his  applica- 
tion to  the  court  below,  asks  a 
declaration  to  the  effect  that  the 
fund  in  question  is  held  by  the  re- 
spondents, '  in  trust,  for  the  benefit 
of  the  Presbyterian  Church  of 
Canada,  in  connection  with  the 
Church  of  Scotland,  and  for  the 
benefit  of  the  ministers  and  mis- 
sionaries who  retain  their  connec- 
tion therewith,  and  who  have  not 
ceased  to  be  ministers  thereof,  and 
for  no  other  purpose  whatever.'  It 
is  obviously  inexpedient  to  make 
any  declaration  of  that  kind.  It 
would  be  a  mere  repetition  of  the 
language  of  the  Act  of  1858,  by 
which  the  trust  is  regulated,  and 
would  decide  nothing  as  between 
the  parties  to  the  present  suit. 

"  The  appellant  also  seeks  to  have 
it  declared  that  six  reverend  gentle- 
men who,  at  and  prior  to  the 
Union  of  1875  were  members  of 
the  Presbyterian  Church  of  Canada 
in  connection  with  the  Church  of 
Scotland,  have  ceased  to  possess 
that  character,  and  that  they  have 
no  right  to  the  benefits  of  the  tem- 
poralties  fund ;  and  he  concludes 
for  an  injunction  against  the  re- 
spondent corporation  making  any 
payment  to  them.  Their  Lordships 
are  of  opinion  that  these  are 
matters  which  cannot  be  compe- 
tently decided  in  the  present  action. 
Their  decision  depends  upon  the 
answer  to  be  given  to  the  question, 
which  church  or  aggregate  of 
churches  is  now  to  be  considered 
as  being  or  representing  the  Presby- 
terian Church  of  Canada  in  con- 
nection with  the  Church  of  Scot- 


land, within  the  meaning  of  the 
Act  22  Vict.  c.  66  ?  But  the  two 
churches  which  appear  from  the 
record  to  have  rival  claims  to  that 
position  are  not  represented  in  this 
action;  and,  of  the  six  ministers 
whose  pecuniary  interests  are  as- 
sailed by  the  appellant,  he  has  only 
called  one,  the  Reverend  Dr.  Cook, 
as  a  respondent.  That  question 
between  the  churches  must  be  de- 
termined somehow  before  a  consti- 
tutional board  can  be  elected ;  and, 
unless  the  Dominion  Parliament 
intervenes,  there  will  be  ample 
opportunity  for  new  and  protracted 
litigation.  It  cannot  be  determined 
now,  because  the  appellant  has  not 
asked  any  order  from  the  Court  in 
regard  to  the  formation  of  the  new 
board,  and  has  not  made  the  indi- 
viduals and  religious  bodies  in- 
terested parties  to  this  cause. 

"  Substantial  success  being  with 
the  appellant,  he  must  have  his 
costs  as  against  the  respondents. 
But  their  Lordships  are  of  opinion 
that  neither  the  respondents  own 
costs,  nor  those  in  which  they  are 
found  liable  to  the  appellant,  ought 
to  come  out  of  the  trust  fund,  which 
they  are  holding  and  administering 
without  legal  title.  The  appellant's 
costs  must  therefore  be  paid  by 
the  members  of  the  respondent 
corporation  as  individuals. 

"  Their  Lordships  will,  accord- 
ingly, humbly  advise  Her  Majesty 
that  the  judgments  under  appeal 
ought  to  be  reversed,  and  that  the 
cause  should  be  remitted  to  the 
Court  of  Queen's  Bench,  Lower 
Canada,  with  directions  to  that 
court  to  give  effect  to  the  decla- 
rations recommended  by  this  Board, 
and  also  to  issue  in  the  appellant's 
favour  an  injunction  and  decree 
for  costs  as  directed  by  this 
Board." 

Exchange  Bank  of  Canada 
v.  The  Queen.  In  the  Q.  B. 
Quebec,  2  April  1885,  1  Mon. 
Q.  B.  302,  in  which  Court  Monk, 
Ramsay,  and  Baby,  JJ.  [Dorion, 
C.J.,  dissenting],  reversed  two  de- 
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cisions  of  Mathieu,  J.,  Dec.  1, 1884, 
in  the  Superior  Court,  in  which  he 
rejected  the  claim  of  the  Govern- 
ment, otherwise  the  Queen,  to  be 
paid  by  right  of  prerogative  a  sum 
of  money,  the  amount  of  a  Govern- 
ment   deposit    in    the    Exchange 
Bank,  which  had  gone  into  liqui- 
dation.    The  decision  of  the  ma- 
jority, delivered  by  Eamsay,  J.,  of 
the  Q.  B.  Quebec,  was  reversed  in 
the  P.  C,  18  Feb.  1886;  11  App. 
Cas.     157;     55    L.    J.    P.   C.    5; 
54  L.  T.  802;  30  L.  C.  J.  194. 
[See  full  judgment  below.]     The 
following  facts  are  taken  from  the 
judgment  of  Dorion,  C.J.,  the  dis- 
senting judge  in  the  Q.  B.  Quebec, 
1    Mon.  Q.  B.    302;    and  P.  C. 
Printed  Papers,  p.  1 37 :— "  In  Sept. 
1883,    the     Exchange     Bank    of 
Canada    was    put    in    liquidation 
under   the  provisions  of  the  Act 
45  Vict.    (Dom.)    c.    23.,  and  A. 
Campbell,    F.    B.   Mathews,    and 
T.  Darling  were  appointed  liqui- 
dators.    On  15  March  1884,  the 
Attorney- General  for  the  province 
of  Quebec   filed  with    the   liqui- 
dators, in  the  name  of  the  Queen,  a 
claim  against  the  estate  for  the  sum 
of    $75,000,    being    the    amount 
of  a  deposit  made  with  the  bank 
8     Sept.    1883,     and    demanded 
that  the  payment  of  principal  and 
interest  be  paid  by  privilege  out  of 
the  assets   of    the   bank.     L.  H. 
Massue,  one  of  the  respondents,  and 
a  creditor  for  a  sum  of   $20,000, 
deposited  with    the  bank  7  Feb. 
1883,  and  the  Merchants'   Bank, 
another    creditor    for     a    sum   of 
$3,050,  as  holder  of  unredeemed 
bills  issued  by  the  Exchange  Bank, 
having     contested    the     privilege 
claimed  by  Her    Majesty  to    be 
paid   her   claim   by  preference  to 
other  creditors  out  of  the  assets  to 
be  distributed  to  the   liquidators,- 
on  10  March  1884,  the  Attorney- 
General  for  the  Dominion  of  Canada 
filed  another   claim  on    behalf   of 
Her     Majesty     for     a     sum     of 
$237,840.27,   of    which   $200,000 
were  for  two  loans  of  $100,000  each 
made  by  the  Government  of  Canada 


to  the  Exchange  Bank,  at  the  rate  Exchange 
of    5   per   cent,   per   annum,  and  ^S^' 
$37,840.27  were  for  an   ordinary  QcEEN 
deposit,  and  he  also  demanded  that 
the   last    claim   in    principal   and 
interest  be  paid  by  privilege  and 
preference  over  the  other  creditors 
out   of   the    assets   of    the   bank. 
Massue,  the  Merchants'  Bank,  and 
Winner  C.  Wells,  another  creditor 
of  the  Exchange  Bank,  have  con- 
tested   the    privilege    claimed  by 
Her  Majesty  for  the  payment  of 
the    last  claim.     The    liquidators 
have  been  made  parties  to  these 
proceedings,  but    have   taken    no 
part  in  the  action.     There  are  no 
difficulties   about  the  facts.     The 
several  claims  made  by  the  parties 
are  admitted,  as  well  as  their  origin. 
The   only    disputed    points   are — 
1st,  Whether    the  claim    of    the 
Crown  on  behalf  of  the  Dominion 
of  Canada  and  of  the  province  of 
Quebec,  and  which  will  absorb  a 
large   portion    of    the    assets    of 
the  insolvent  Exchange  Bank,  are 
to  be  paid  first,  and  in  preference 
to  all  the  ordinary  creditors  of  the 
bank;  2nd,  Whether  they  are  to 
be  paid  in  preference  to  the  Mer- 
chants' Bank' s  claim  for  unredeemed 
bank  bills,  which  by  the  Banking 
Act,  43  Vict.  (Dom.)  c.  22.  s.  12, 
is  declared  in  case  of  insolvency 
to  be  a  first  charge  on  the  assets  of 
bankrupt.     The  court  below  held 
that  the  Government  of  the  pro- 
vince of  Quebec  and  the  Dominion 
Government   were   mere   ordinary 
creditors,  having  no  privilege  to  be 
paid    by    preference.     Prom  this 
judgment  two  appeals  have  been 
instituted,   one   on  behalf  of  the 
province  of  Quebec,  and  the  other 
on    behalf    of    the   Dominion    of 
Canada,  but  both  in  the  name  of 
Her    Majesty.      The    appellants 
(respondents    in    Privy    Council) 
claim    to    have  a  privilege — 1st, 
By  virtue  of  the  rights  and  prero- 
gatives of  the  Crown  as  they  ex- 
isted at  the  time  this  country  was 
ceded  to  Great  Britain,  and  which 
had  then  become  part  of  the  public 
law  of  the  land;  2nd,  By  virtue  of 
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the  civil  law  in  force  in  this 
country;  3rd,  Under  the  provisions 
of  art.  611  of  the  Code  of  Civil 
Procedure.  The  first  part  on  which 
the  appellants  relied  has  already 
been  decided  in  the  cases  of  Attor- 
ney-General v.  Black,  Stuart's 
Bepts.  324;  Monk  v.  Ouimet,  22 
Dec.  1874,  Q.  B.  Quebec,  19 
L.  C.  J.  71 ;  and  Ouimet  v.  Mar- 
chand,  20  March  1874,  Sup.  Ct., 
5  Bev.  Legale,  361.  In  these 
several  cases  it  has  been  uniformly 
held  that  the  claims  and  privileges 
of  the  Crown  against  its  debtors 
did  not  form  part  of  the  higher  or 
essential  prerogatives  of  the  Crown, 
which  had  become  part  of  the 
public  law  of  the  land  when  the 
country  was  ceded  to  Great  Britain, 
and  that  they  are  governed  by  the 
law  in  force  in  the  province  relating 
to  civil  matters.  In  addition  to 
the  uniform  jurisprudence  of  our 
courts  on  this  point,  we  may  add 
that  the  rule  has  been  repeatedly 
recognised  and  acted  upon  by  the 
legislation  of  the  province.  By 
the  arts.  6,  1989, 1994,  2032,  2086, 
of  the  Civil  Code,  and  by  the 
several  statutes  referred  to  in  art. 
607  of  the  Code  of  Civil  Proce- 
dure, the  privileges  and  hypothecs 
of  the  Crown  on  moveable  and  im- 
moveable property  of  its  debtors 
have  been  determined  and  regu- 
lated, and  these  several  provisions 
of  our  law  which  were  in  force 
when  the  B.  N.  A.  Act  was  passed 
were  continued  in  force  by  the 
129th  section  of  this  Act.  The  pre- 
rogatives of  the  Crown  have,  there- 
fore, nothing  to  do  with  the  ques- 
tion. Privileges  on  moveable  pro- 
perty are  general  when  they  attach 
to  the  whole  of  the  moveable  pro- 
perty of  the  debtor,  and  specially 
when  they  only  affect  some  parti- 
cular objects  (art.  1993,  and  last 
paragraph  of  art.  1994,  C.  C). 
There  are  only  two  articles  in  the 
Civil  Code  which  have  a  special 
reference  to  the  privileges  of  the 
Crown,  The  first  is  art.  1989, 
which  refers,  in  general  terms,  to 
the  special  privileges  secured  to  the 


Crown  by  the  laws  relating  to 
customs,  duties,  and  the  other  dis- 
positions contained  in  the  special 
statutes  concerning  matters  of 
public  administration.  The  other, 
art.  1994,  which,  after  providing 
that  the  several  privileges  therein 
enumerated  shall  take  precedence 
in  the  order  they  are  given,  men- 
tions 10  classes  of  privileges  on 
moveable  property,  the  10th  and 
last  being  'for  the  claims  of  the 
Crown  against  persons  accountable 
for  its  moneys.'  In  the  French 
version  the  words  are,  'La  Cou- 
ronne  pour  creances  contre  ses 
comptables.'  The  word  'coinp- 
table,'  as  applied  to  the  debtors  of 
the  Crown,  has  in  the  French  law 
a  technical  meaning.  It  is  used  to 
describe  the  particular  officers  who 
had  the  collection  and  management 
of  the  Crown  revenues,  and  were 
accountable  for  the  same  ['Nouveau 
Denisart,  Vo.  Comptable'].  In 
France  the  king  had  a  privilege  on 
all  the  property  of  his  comptables 
for  any  balance  of  moneys  for  which 
they  were  accountable  as  such 
(Edit  of  1669)  ;  but  the  privilege 
did  not  apply  to  other  claims  of 
the  Crown.  This  is  clearly  estab- 
lished in  the  following  passages  of 
the  'Nouveau  Denisart,  Vo.  Comp- 
table,' s.  3,  No.  11,  wherein  the 
authors  of  that  valuable  collection 
say, '  No.  1 1 .  II  ne  f aut  pas  conf on- 
dre  les  creances  que  le  Eoi  exerce 
contre  un  comptable  en  qualite  de 
comptable  avec  les  creances  person- 
nelles  qu'il  peut  avoir  contre  le 
m6me  particulier.  Par  arret  du 
14  May  1748,  le  Conseil  a  juge 
entre  le  controleur  des  bons  d'etat 
et  les  fermiers  generaux  que  ceux- 
ci  doivent  6tre  payes  des  sommes 
dues  par  le  Sieur  Bouvelais,  receveur 
du  tabac  a  Paris,  pour  reliquat  de 
compte  de  sa  recette,  sur  le  prix 
provenant  de  la  vente  de  ses  eflets, 
par  privilege  et  preference  au  Boi, 
creancier  du  meme  Bouvelais  a 
cause  d'un  pret  fait  a  ce  particulier 
pour  f avoriser  l'entreprise  de  la  ver- 
rerie  de  Sevre.'  The  controleur  des 
bons  d'etat  represented  the  claim 
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of  the  king,  while  the  fermiers 
generaux  exercised  their  claim  as 
cessionnaires  of  the  duties  on  to- 
bacco, which  duties  constituted  a 
privileged  claim.  This  same  arret 
is  also  cited  in  the  work  known  as 
'  Old  Denisart,  Vo.  Comptable,'  with 
somewhat  greater  developments.  It 
is  evident,  that  it  is  in  the  sense 
attributed  to  it  in  the  French  law, 
that  the  word  '  Comptable '  has 
been  used  in  art.  1994  of  the  Civil 
Code,  which  is  not  given  as  new 
law,  but  as  being  in  accordance  with 
the  rules  and  principles  which  pre- 
vailed before  the  code  as  to  the 
causes  of  preference  which  give  rise 
to  privileges  among  creditors.  By 
this  last  article  the  privilege  of  the 
Crown,  when  not  coming  within 
the  class  of  special  privileges  men- 
tioned in  art.  1989,  was  restricted, 
as  it  was  before  the  code,  to  claims 
arising  out  of  the  collection  or 
management  of  the  revenues  of  the 
Crown  by  '  Comptables,'  that  is 
by  such  persons  as  were  account- 
able for  the  same,  and  it  did  not 
apply  to  claims  for  loan  of  money, 
or  deposits,  or  claims  founded  upon 
ordinary  contracts.  This  privi- 
lege, which  is  a  general  privilege 
affecting  all  the  moveables  of  the 
Comptables,  was  placed  the  last  in 
the  order  of  preference,  among  the 
other  general  privileges,  and  this  is 
the  rank  which  it  always  held  in 
the  French  legislation  [Pothier, 
Proc.  Civile,  ed.  Bugnet,  p.  226, 
2d  al. ;  Troplong,  Priv.  and  Hyp. 
No.  39].  There  being  no  other 
article  in  the  code,  nor  any  other 
provision  of  law  allowing  to  the 
Crown  a  general  privilege,  except 
this  article  1994  of  the  Civil  Code, 
the  second  pretension  of  the  appel- 
lant, that  under  the  civil  law,  as  ex- 
isting in  this  country,  the  Crown  is 
entitled  to  be  paid  by  privilege  the 
amount  of  its  claims  out  of  the 
assets  of  the  Exchange  Bank,  is 
without  any  foundation.  The  3rd 
and  last  proposition  urged  on 
behalf  of  Her  Majesty  is,  that 
under  art.  61 1  of  the  Code  of  Civil 
Procedure,  all  the  claims  of  the 


Crown,  whatever  may  be  their  Exchange 
nature  or  origin,  are  privileged,  Bank  °I  ^AN~ 
and  should  be  paid  in  preference  to  q^^. 
all  other  creditors.  This  article 
provides  that, 'In  the  absence  of 
any  special  privilege,  the  Crown 
has  a  preference  over  chirographic 
creditors  for  sums  due  to  it  by  the 
defendant.'  It  is  unfortunate  that 
terms  so  vague  and  so  general  have 
been  used  in  connection  with  this 
difficult  subject.  The  simple 
reading  of  this  article  suggests  im- 
portant difficulties,  and  shows  that 
it  is  most  ambiguous.  Is  it,  in  the 
absence  of  any  special  privilege 
whatsoever,  or  only  in  the  absence 
of  any  special  privilege  of  the 
Crown,  that  the  Crown  has  a  prefer- 
ence over  chirographic  creditors  ? 
Does  that  preference  exist  over  all 
chirographic  creditors,  whether  they 
have  privilege  or  not  ?  And,  lastly, 
does  the  preference  exist  only  for 
sums  due  by  a  defendant,  and  is 
there  no  preference  where,  as  in 
this  case,  there  is  no  defendant  ?  " 

After  citing  Gruyot,  Vo.  Chiro- 
graphaire,  s.  7,  his  Lordship  con- 
tinued :  "  Is,  then,  the  preference  to 
be  given  to  the  claims  of  the  Crown 
under  art.  61 1  to  supersede  all  other 
privileges,  even  those  which  from 
the  remotest  period  have  been  with 
us  considered  sacred,  such  as  the 
privileges  for  funeral  expenses  and 
of  physicians,  and  of  servants' 
wages  ?  I  am  glad  to  find  we  are 
all  agreed  on  this,  that  the  words 
'  chirographic  creditors '  in  this  par- 
ticular do  not  apply  to  all  chiro- 
graphic creditors,  but  only  to  the 
ordinary  chirographic  creditors  who 
have  no  privileged  claims.  We  are 
also  all  of  opinion  the  word  'de- 
fendant '  in  this  article  is  to  be  in- 
terpreted as  meaning  the  debtor 
of  the  claim  of  the  Crown,  whether 
such  debtor  be  a  defendant  or  not. 

"  All  this  shows  that  this  short 
article  is  not  a  very  clear  one,  and 
that,  to  make  sense  of  it,  the  process 
of  interpretation  must  be  applied 
to  it  to  a  considerable  degree,  for 
however  obscure  or  insufficient  a 
law  may  be,  we  cannot  refuse  to 
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adjudicate  [art.  11.  C.  C],  and  it  is 
our  duty  to  interpret  a  doubtful  or 
ambiguous  law  so  as  to  fulfil  the 
intention  of  the  legislature,  and  to 
obtain  the  object  for  which  it  was 
passed  [art.  12.  C.  C.].  Another 
rule  of  interpretation  applying  to 
the  Civil  Code  and  the  Code  of  Civil 
Procedure  as  laid  down  by  the  Lords 
of  the  Privy  Council  in  Carter  v. 
Molson,  April  18,  1883,  8  App. 
Cas.  530;  52  L.  J.  P.  C.  46; 
49  L.  T.  83,  is  that,  although 
the  Code  of  Civil  Procedure  has 
come  into  force  later  (10  months) 
than  the  Civil  Code,  the  two  form 
part  of  one  general  system,  and 
must  stand  and  be  construed 
together,  as  if  they  formed  but  one 
code.  The  object  of  the  Civil 
Code  is  to  fix  the  rules  and  princi- 
ples by  which  the  rights  of  indi- 
viduals are  to  be  determined  :  that 
of  the  Code  of  Civil  Procedure  is  to 
establish  the  rules  for  the  exercise 
of  those  rights  before  the  courts  of 
justice.  Therefore,  whenever  a 
provision  is  found  in  the  Civil  Code, 
the  intention  of  the  legislature, 
must  necessarily  have  been  thereby 
to  confer  or  determine  a  right,  and 
when  it  is  found  in  the  Code  of 
Civil  Procedure,  the  intention  must 
have  been  to  provide  a  remedy  for 
enforcing  rights,  and  not  to  alter 
existing  rights  or  to  confer  addi- 
tional ones.  There  is  an  incident 
with  reference  to  this  art.  611 
bearing  upon  the  intention  of  the 
legislature  which  has  some  signifi- 
cance. The  code  was  prepared 
under  a  statute,  which  authorized 
the  commissioners  to  embody  in 
the  Code  of  Civil  Procedure  for 
Lower  Canada  all  the  laws  then  in 
force  in  the  province  relating  to 
procedure  in  civil  matters  and  cases, 
and  to  suggest  such  amendments  as 
they  thought  desirable,  with  their 
reasons,  and  to  report  to  the 
Governor.  C.  S.  L.  C.  c.  2. 
sees.  5,  6,  8.  The  code  so  prepared 
was  submitted  to  the  legislature 
and  adopted  with  such  amendments 
as  were  thought  necessary,  and 
referred  back  to  the  commissioners, 


under  the  statute  29  &  30  Vict, 
c.  25.,  to  incorporate  the  amend- 
ments with  the  code,  the  commis- 
sioners being  authorized  to  alter 
the  numbering  of  titles  and  ar- 
ticles of  the  code  or  their  order, 
to  correct  any  error,  whether  of 
commission  or  of  omission,  or  any 
contradiction  or  ambiguity,  in  the 
original  roll,  but  without  changing 
its  effect,  which  Eoll  so  corrected, 
being  signed  by  the  Governor  and 
countersigned  by  the  provincial 
secretary  or  assistant,  and  deposited 
with  the  clerk  of  the  Legislative 
Council,  would  become  law  as 
the  Code  of  Civil  Procedure  of 
Lower  Canada,  from  a  day  to  be 
fixed  by  proclamation.  When  the 
statute  was  passed,  the  provision, 
now  comprised  in  art.  611,  was 
neither  in  the  original  Eoll  nor  in 
the  amendments  adopted  by  the 
legislature.  It  was  when  the  com- 
missioners were  embodying  in  the 
original  Eoll  the  amendments 
adopted  by  the  legislature,  and 
making  the  necessary  corrections 
under  the  authority  they  had  re- 
ceived by  statute,  that  art.  611  was 
introduced  into  the  code.  It  cannot 
be  said  that  the  legislature  intended 
to  alter,  not  only  the  provisions  of 
the  Code  of  Civil  Procedure,  but 
also  those  of  the  Civil  Code,  by  an 
addition  made  under  these  circum- 
stances, and  of  which  it  knew 
nothing,  nor  is  it  conceivable  that 
the  commissioners  themselves,  in 
direct  contravention  of  the  instruc- 
tions they  had  received,  not  only  to 
alter  the  effect  of  the  code  as 
adopted  by  the  legislature,  should 
have  intentionally  destroyed  the 
whole  economy  of  art.  1994  of  the 
Civil  Code  on  privileges,  by  intro- 
ducing into  the  Code  of  Civil  Pro- 
cedure a  disposition  foreign  to  its 
object,  and  creating  a  most  extra- 
ordinary and  important  privilege  in 
favour  of  the  Crown.  The  absence 
of  any  intention  to  change  the  law 
in  the  manner  it  is  pretended  it 
was  changed  by  art.  611  is  made 
more  manifest,  if  possible,  by  the 
fact  that  on  the  very  day  that  the 
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legislature  adopted  the  Code  of  Civil 
Procedure  and  its  amendments 
and  directed  the  commissioners  to 
make  no  correction  which  would 
alter  its  effect,  it  passed  a  statute, 
the  29  &  30  Vict.  c.  43.,  by  which  it 
abolished  the  privileges  attached  to 
the  claims  of  the  Crown  in  Upper 
Canada,  and  in  that  respect  placed 
the  claims  of  the  Crown  on  the 
same  footing  as  those  of  private 
individuals.  This  is,  perhaps,  an 
unimportant  circumstance,  but  still 
it  is  another  instance  that  the  legis- 
lature could  have  no  intention  to 
extend  by  the  Code  of  Civil  Proce- 
dure the  privileged  claims  of  the 
Crown  established  by  the  Civil 
Code."  His  Lordship  then  said 
there  were  several  articles  in  both 
codes  on  this  very  question  of 
privilege  which  bore  intrinsic  evi- 
dence that  there  was  no  intention 
of  limiting  or  extending  by  the 
Code  of  Civil  Procedure  the  privi- 
leges established  by  the  Civil  Code, 
and  referred  to  art.  2008  of  Civil 
Code  and  art.  605  of  the  Code  of 
Civil  Procedure.  "  Apart  from  the 
question  of  intention,  which,  ac- 
cording to  our  art.  12.  C.  C,  is  the 
primary  and  controlling  rule  of 
interpretation  of  our  laws,  is  there 
anything  in  art.  611  to  repeal  or 
supersede  the  privileges  of  the 
Crown  against  its  Comptables,  and 
to  substitute  another  and  more  ex- 
tended principle  in  its  place  ?  As 
we  have  already  seen,  the  two  codes 
must  be  construed  together,  and  by 
placing  in  juxtaposition  the  several 
articles  of  both  referring  to  the 
privileged  claims  of  the  Crown,  we 
shall  be  able  to  arrive  at  their  exact 
meaning.  The  first  of  these  articles 
is  1989,  which,  in  general  terms, 
refers  to  statutes  creating  special 
privileges  in  favour  of  the  Crown. 
Art.  607  of  the  Code  of  Civil  Pro- 
cedure completes  the  article  by 
enumerating  the  subjects  to  which 
these  statutes  refer.  Then  art.  1994 
C.  C.  confers  on  the  Crown  a 
general  privilege  over  all  the  pro- 
perty of  the  Comptables.  By 
adding   to  this  article  the  provi- 


sions of  art.  611  of  the  Code  Exchange 
of  Civil  Procedure,  the  two  will  ^*Ko™°™~ 
read  as  follows : — Art.  1994.  C.  C.  qve^ 
'  The  claims  which  carry  a  privilege 
upon  moveable  property  are  the 
following,  and  when  several  of  them 
come  together  they  take  precedence 
in  the  following  order,  &c.  : — 
10.  The  claims  of  the  Crown 
against  persons  accountable  for  its 
moneys.'  Art.  611.C.  C.  P.  'In 
the  absence  of  any  special  privi- 
lege the  Crown  has  a  preference 
over  chirographic  creditors  for  sums 
due  to  it  by  the  defendant.'  The 
meaning  of  these  two  several  arti- 
cles is  that  the  Crown,  by  art.  1989, 
has  special  privileges  affecting  par- 
ticular property,  which,  according 
to  art.  607,  are  to  be  paid  by 
preference  over  all  other  creditors 
on  the  property  subject  to  them. 
The  art.  1989  establishes  the  right, 
and  art.  607  the  rank.  Then 
art.  1994  gives  to  the  Crown  a 
general  privilege  against  its  Comp- 
tables, that  is  a  privilege  attaching 
to  all  the  property  of  its  Comptables, 
which  in  its  order  comes  after  all 
the  other  privileged  claims;  and 
art.  611,  which  is  a  mere  rule  of 
procedure,  a  direction  to  the  officers 
of  the  court  how  to  distribute  the 
moneys  levied  (see  title  of  the  sec- 
tion and  paragraph  in  which  it  is 
placed) ,  says : '  In  the  absence  of  any 
special  privileges  (that  is  in  the 
case  that  the  Crown  has  no  special 
privilege,  for  if  it  had  any  its  claim 
should,  according  to  arts.  1989  and 
607,  be  paid  out  of  the  proceeds  of 
the  property,  subject  to  such  special 
privileges  in  preference  to  all  other 
creditors)  the  Crown  has  no  prefer- 
ence over  chirographic  creditors 
(that  is  the  ordinary  chirographic 
creditors)  for  sums  due  to  it  by  the 
defendant'  (that  is  by  the  debtor 
of  a  privileged  debt  under  art. 
1994).  My  reading  of  these  com- 
bined articles  concerning  the  privi- 
leged claims  of  the  Crown  is  that, 
when  the  Crown  has  a  special 
privilege,  its  claim  shall,  according 
to  art.  607,  be  paid  by  preference 
to  all  other  creditors  (which  terms 
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may  have  again  to  be  limited  in 
certain  contingencies  not  occurring 
in  the  present  case),  and  that  when 
the  Crown  has  no  special  privilege, 
its  other  privileged  claims,  that  is 
those  mentioned  in  art.  1994,  shall 
be  paid  in  preference  to  those  of 
the  ordinary  chirographic  creditors. 
Effect  is  thus  given  to  the  provi- 
sions of  both  codes  according  to 
their  respective  objects  and  to  the 
intention  of  the  legislature."  His 
Lordship  then  cited,  Troplong,  Des 
Privileges  and  Hypotheques,  Nos. 
64, 65  ;  and  Portalis'  Discours  Pre- 
liminaire  surle  Code  Civil,  1st  Locre, 
p.  264,  No.  17,  and  p.  265,  and 
continued :  "  I  am  therefore  of 
opinion  the  Crown  has  no  priority, 
preference,  or  privilege  to  be  paid 
out  of  the  assets  of  the  Exchange 
Bank  before  the  ordinary  creditors 
of  the  Bank ;  and  that  they 
should  all  be  paid  pari  passu, 
in  proportion  to  the  amount  of 
their  respective  claims,  and  that 
the  judgment  of  the  courts  below 
should  be  affirmed."  As  stated 
above,  Monk,  Ramsay,  and  Baby, 
JJ.,  were  for  allowing  the  claim. 

Exchange  Bank  of  Canada 
and  others  v.  The  Queen,  from 
the  Court  of  Queen's  Bench.  The 
following  judgment  was  delivered 
by  Lord  Hobhouse  [there  being 
also  present  Lord  Fitzgerald,  Lord 
Monkswell,  and  Sir  Richard  Couch ; 
see  reference,  ante,  p.  282]  : — 

"  The  sole  ultimate  question  in 
this  case  is  whether  the  Crown, 
being  an  ordinary  creditor  of  the 
Bank  which  has  been  put  in  liqui- 
dation, is  entitled  to  priority  of 
payment  over  its  other  ordinary 
creditors.  That  again  depends  on 
the  question  how  the  two  codes  of 
Lower  Canada  are  to  be  construed. 
Their  Lordships  think  it  clear,  not 
only  that  the  Crown  is  bound  by 
the  codes,  but  that  the  subject  of 
priorities  is  exhaustively  dealt  with 
by  them,  so  that  the  Crown  can 
claim  no  priority  except  what  is 
allowed  by  them.  If  so,  the  other 
points  which  have  been  elaborately 


treated  both  in  the  colony  and  here 
are  only  of  subsidiary  importance, 
though  undoubtedly  they  have  a 
bearing  on  the  construction  of  the 
codes. 

"  Their  Lordships  are  also  clear 
that  the  law  relating  to  property  in 
the  province  of  Quebec  or  in  Lower 
Canada,  from  1774  to  1867,  when 
the  codes  came  into  force,  must  be 
taken  to  be  the '  Coutume  de  Paris,' 
except  in  such  special  cases  as  may 
be  shown  to  fall  under  some  other 
law.  Probably  such  was  the  true 
effect  of  the  statute  14  Geo.  3. 
c.  83.,  but  at  all  events  there  has 
been  an  uniform  current  of  deci- 
sion to  that  effect  in  the  colony, 
dating  back  forty  years  or  so  be- 
fore the  date  of  the  codes,  which 
ought  not  now  to  be  questioned. 

"  The  next  question  is  whether 
the  French  law  gave  to  the  king 
a  priority  in  respect  of  all  his  debts, 
or  in  respect  only  of  those  due 
from  '  Comptables.'  There  does 
not  seem  to  have  been  any  difference 
of  opinion  on  the  point  in  the 
colony.  The  three  judges  who  de- 
cided for  the  Crown  upon  the  ulti- 
mate question,  and  the  two  judges 
who  decided  the  other  way,  all 
thought  that  the  priority  given  by 
the  French  law  extended  only  to 
'  Comptables.'  And  in  the  appel- 
lants' case  filed  on  the  appeal  from 
Mr.  Justice  Mathieu  it  is  elabor- 
ately argued  that  the  English  law 
and  not  the  French  prevailed  in 
Lower  Canada,  but  it  is  never 
suggested  that  the  priority  now 
claimed  could  be  claimed  under 
the  French  law.  That  suggestion, 
however,  has  been  made  upon  this 
appeal  to  Her  Majesty,  and  has  been 
strongly  contended  for  at  the  bar. 

"  The  matter  rests  wholly  upon 
the  French  authorities,  and  it  ap- 
pears to  their  Lordships  that  the 
passage  cited  from  Pothier  (see 
Record,  pp.  82,  83)  is  conclusive  of 
the  question  unless  it  can  be  con- 
tradicted or  explained  away.  It  is 
not  conceivable  that  the  advisers  of 
Louis  XIV.  should,  if  an  unlimited 
priority  existed,  address  themselves 
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to  the  exact  definition  by  edict  of 
a  limited  priority,  or  that  Pothier 
should  comment  on  that  edict,  all 
without  any  reference  to  the  more 
sweeping  rule.  But  so  far  from 
being  contradicted  or  explained 
away,  the  passage  in  question  is 
supported  and  emphasized  by  later 
authorities.  There  is  the  case  re- 
ported by  Sirey,  1843,  p.  369 
(Record,  p.  83)  showing  one  limit 
of  the  king's  priority,  namely, 
that  his  right  against  '  Compt- 
ables '  did  not  extend  even  to  pur- 
veyors who  might  have  been  paid 
in  advance.  There  are  the  autho- 
rities cited  in  the  note  to  that  case, 
who  all  draw  the  distinction  be- 
tween the  one  kind  of  Crown 
debtor  and  the  other.  There  is  the 
authority  of  the  Nouveau  Denisart, 
Vo.  Comptables,  expressly  drawing 
the  distinction  between  the  official 
debts  of  the  '  Comptable '  and  his 
private  debts  due  to  the  king,  and 
the  case  of  the  Sieur  Bouvelais,  14 
May  1748,  which  illustrates  that 
distinction  (Record,  p.  139). 

"If  the  priority  contended  for 
existed  in  the  French  law,  there 
could  be  no  difficulty  in  producing 
authority  to  that  effect.  English 
text-books  and  reports  abound  with 
assertions  of  the  king's  prerogative 
as  we  know  it.  But  absolutely  no 
authority  was  produced  in  the 
colony  in  opposition  to  the  decision 
of  Mr.  Justice  Mathieu,  and  now 
nothing  is  produced  except  the 
work  of  a  Counsellor  of  State 
writing  in  the  year  1632. 

"Taking  the  French  law  to  be 
as  laid  down  by  the  whole  of  the 
judges  below,  the  next  question  is, 
what  is  the  proper  construction  of 
art.  1994  of  the  Civil  Code  ?  And 
the  only  difficulty  in  it  when  con- 
sidered alone  arises  from  the  use  of 
the  expressions  'ses  comptables' 
and  'persons  accountable  for  its 
moneys.'  Here  again  we  have 
complete  accord  among  the  judges 
in  the  colony,  that  the  expressions 
indicate  not  all  the  debtors  of  the 
Crown,  but  a  limited  class  of  such 
debtors,  known  to  French  lawyers 

S  2340. 


under   the   name  of  'Comptables.'  Exchange 

The  strongest  expression  of  opinion  ^^  °TiiEAN" 

to   that   effect  is   uttered    by   the  QnEB,i. 

judges  who  decided  in  favour  of 

the  Crown.    That  opinion,  however, 

is  earnestly  combated  in  this  appeal. 
"That  the  word   'Comptables' 

is  a  technical  term  of  French  law, 

denoting  officers  who  receive  and 

are  accountable  for  the  king's  re- 
venues, has  been  abundantly  shown 

from  the  law  treatises  cited  at  the 

bar.     It  has  not  been  shown  that 

in  legal  documents  the  word  is  ever 

used  in  the  general  sense  of  '  debtor' 

or  '  person  responsible.'     It  stands 

in  the  code  as  it  is  likely  a  term  of 

art  would  stand,  as  a  noun  sub- 
stantive, which   explains   itself  to 

lawyers  by  itself,  and  does  not  re- 
quire the  addition  of  any  explana- 
tory words,  such  as  in  the  English 

version  are  found  necessary  because 

there  is  no  corresponding  English 

substantive.     The  draftsmen  of  the 

code  were  working  on  the  existing 

basis  of  French  law.     They  were 

in  the  main  mapping  out  a  system 

of   French   law.     It   would   be   a 

marvellous  thing  indeed  if  persons 

so  engaged  were  to  use  a  technical 

term  with  a  definite  meaning  well 
known  to  French  lawyers,  and  pre- 
cisely adapted  to  the  position  it 
occupies  in  the  code,  and  yet  should 
intend  to  use  it  in  some  other  sense, 
which  is  not  its  technical  sense,  for 
which  it  is  not  shown  to  be  ever 
used,  and  for  which  other  words 
are  used. 

"Even  the  general  dictionaries, 
five  or  six  of  which  their  Lordships 
have  consulted,  do  not  lend  any 
countenance  to  the  respondent's 
argument. 

"  The  Academie  first  speaks  of 
the  word  as  a  noun  adjective  thus : — 
'  Qui  est  assujetti  a  rendre  compte ; 
officier;  agent  comptable;  les  re- 
ceveurs  sont  comptables.  Je  ne 
veux  point  de  place  d'emploi  comp- 
table,' which  Tarver  translates,  '  I 
don't  want  a  place  where  accounts 
are  kept.' 

"  As  a  substantive  it  is  said  to 
be   thus   used  : — '  Les    comptables 
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sont  sujets  a  6tre  recherches.  C'est 
un  bon  comptable,'  i.e.,  a  good 
accountant. 

"  Laveaux  says  very  much  the 
same  as  the  Academie.  Both  show 
that  the  word  is  used  metaphori- 
cally, as  '  Nous  sommes  comptables 
de  nos  talens.' 

"  Littre  defines  the  adjective 
thus  : — '  Qui  a  des  comptes  a  tenir 
et  a  rendre.  Officier,  agent  comp- 
table ' ;  and  he  gives  the  metapho- 
rical use.  Of  the  substantive  he 
says,  '  Celui  qui  est  tenu  de  rendre 
compte  de  deniers  et  de  leur  emploi.' 
"  Bouillet,  in  his  '  Dictionary  of 
Commerce,'  says  of  the  word  as  a 
substantive,  '  Le  mot  s'applique  a 
toute  personne  qui  est  assujettie  a 
rendre  compte  des  affaires  quelle  a 
geree.' 

"  Coutanseau  and  Spiers  render 
it  in  English,  '  An  accountant.  A 
responsible  agent.' 

"  Their  Lordships  have  not  found 
any  trace  of  its  being  used  in  the 
general  sense  of  a  debtor  or  person 
under  liability  except  in  metaphor. 
"  Tarver  and  Spiers  render 
'  debtor  '  simply  by  the  word  '  de- 
biteur.' 

"  Coming  down  to  its  special  use 
in  the  instrument  now  being  con- 
strued, their  Lordships  have  found 
many  passages  in  the  Civil  Code 
where  the  words  '  comptable  '  and 
'  compte '  are  used  strictly  of  those 
who  are  bound  to  account  for  par- 
ticular transactions : — 

"  As  of  a  tutor,  art.  308  et  seq. 
of    an   heritier   bene/iciere, 

art.  677. 
of  an  executor,art.  913  etseq. 
of  a  husband  for  his  wife's 

goods,  art.  1425. 
of  an  agent,  art.  1713. 
of  partners,  art.  1898. 
"  They  have  not  been  referred  to, 
and  they  have  not  found  any  pas- 
sage in  the  Civil  Code  where  these 
words  are  used  to  denote  generally 
a  debtor  or  person  under  liability. 

"For  creditors  and  debtors  the 
words  used  are  'creanciers'  and 
'  debiteurs '  ;  see  Tit.  III.  through- 
out, and  particularly  cap.  7. 


"  To  express  general  liability  the 
code  uses  such  verbs  as  'tenir,' 
'  repondre,'  '  charger,'  and  their  in- 
flexions or  derivatives. 

"  If  there  be  any  difference  be- 
tween the  French  and  English  ver- 
sions, their  Lordships  think  that  in 
a  matter  which  is  evidently  one  of 
French  law,   the    French  version 
using    a    French    technical    term 
should  be  the  leading  one.    There 
might  be  cases   in  which  such  a 
question  would  arise.    But  it  does 
not  arise  here.   The  expression  'per- 
sons accountable  for  its  moneys '  is 
not  calculated  to    convey  to  the 
mind,  of  an  English  lawyer  the  no- 
tion of  an  ordinary  debtor  or  of  a 
banker.     As  between  a  banker  and 
his  customers,  he,  by  English  law, 
is    an    ordinary    debtor,  and   the 
amount  which  he  owes  them  is  not 
'  their '  money,  nor  is  he  '  account- 
able' for  it  in  any  but  a  popular 
sense.     Arts.    1778  and    1779  of 
the  Civil  Code  seem  to  be  founded 
on  the   same  view.     Mr.   Justice 
Ramsay  says  that  to  call  a  debtor 
accountable  to  his  creditor  would 
be  a  perversion  of  language.    Their 
Lordships,  without  going  so  far, 
cannot  see  why,  if  the  draftsmen 
of  the  English  version  intended  to 
speak  of  debtors,  they  should  not 
have  used  the  common  term  for;  the 
purpose.     Or   rather   they   would 
have    used    no    term  at   all,  but 
would     simply     have    mentioned 
the  claims  of  the  Crown  as  they 
have  mentioned  the  claims  of  the 
vendor    and  the   lessor.    In   fact 
the  terms  used  are  strong  evidence 
that   in  this  passage  the  English 
version  is  really  a  translation  from 
the  French,  and  that  in  translating 
a  French  technical  term  for  which 
there  is  no  English  equivalent,  the 
draftsmen  have  used  the  best  peri- 
phrasis they  could  think  of.    Their 
words   are   quite    applicable  to  a 
'  Comptable,'  i.e.,  an  officer  collect- 
ing revenue,  bound  to  earmark  the 
funds,  to  account  for  them,  and  not 
to  use  them  as  his  own.   Such  is  the 
position  of  an  officer  under  the  Act 
31  Vict.  c.  3.  s.  18,  as  set  out  in 
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the  Eecord,  p.  63.  They  may  pos- 
sibly include  some  other  cases,  but 
they  are  not  applicable  to  a  bank 
receiving  money  on  deposit  or  cur- 
rent account. 

"Construing  the  words  accord- 
ing to  the  technical  sense  of 
'  Comptables,'  we  come  to  the  last 
question  ;  which  is  the  construction 
of  art.  611  of  the  Procedure  Code. 

"  In  this  article,  the  word  '  de- 
fendant' is  used  with  strict  ac- 
curacy in  reference  to  the  subject 
matter  of  the  title  under  which  it 
is  found,  but  must  receive  a  rea- 
sonable latitude  of  construction  in 
applying  the  article  to  cases  where 
there  is  no  defendant.  And  it 
would  seem  that  the  words  '  in  the 
absence  of  would  require  to  be 
read  in  the  meaning  of  '  subject 
to  ' ;  for  it  can  hardly  have  been 
meant  that  the  rule  was  not  to 
apply  in  any  case  where  there 
were  some  special  privileges  to  be 
answered.  "When  construed  in  all 
other  respects  literally,  the  article 
certainly  gives  to  the  Crown  the 
priority  claimed  for  it  in  this  suit. 
But  then  it  comes  into  conflict 
with  art.  1994  of  the  Civil  Code. 

"  In  the  first  place,  by  giving  to 
the  Crown  a  priority  for  all  its 
claims,  it  swamps  the  limited 
priority  given  by  the  10th  head  of 
art.  1994,  and  renders  that  head 
unmeaning.  But  beyond  this  there 
is  actual  inconsistency  between  the 
two  articles.  According  to  the 
literal  construction  of  611,  the 
Crown  has  priority  over  funeral 
expenses  and  other  classes  of 
debts  which  by  1994  have  priority 
over  the  Crown. 

"  It  would  seem  that  the  majority 
of  the  Queen's  Bench  paid  no 
attention  to  this  conflict.  They 
say  they  are  asked  to  '  set  aside  ' 
611  on  the  ground  that  it  got  into 
the  code  in  some  wrongful  way. 
They  were  asked  to  do  so,  and 
were  quite  right  in  their  refusal. 
But  they  were  also  asked  to  con- 
strue the  codes  as  they  stand, 
and  as  Mr.  Justice  Mathieu  had 
done.      They   do   not   notice   the 


conflict  of  611  with    1994  or  the  Exchange 

necessity   of   modifying   the   con-  Bank  °?  Can" 

, .   '      o  ii.      ii.         x>  i  ada  v.  The 

struction  ot  one  or  the  other.    ±sut  nnEEN 

the  duty  of  the  judge  is,  if  pos- 
sible, to  reconcile  the  two,  and 
for  that  purpose  to  look  at  all 
relevant  circumstances. 

"  The  appellants  at  the  bar  have 
pressed  somewhat  too  absolutely 
the  argument  that  a  Procedure 
Code  is  not  intended  to  enact  sub- 
stantive law,  and  that  this  part  of 
the  Procedure  Code  is  only  in- 
tended to  give  directions  to  the 
courts  how  to  carry  the  rules  of 
the  Civil  Code  into  effect.  Some 
of  the  articles  of  the  Procedure 
Code  (e.g.,  art.  610)  do  create  or 
establish  rights  not  touched  by  the 
Civil  Code.  The  two  codes  should 
be  construed  together  in  this  part 
just  as  if  the  articles  of  the  Pro- 
cedure Code  followed  the  corre- 
sponding articles  of  the  Civil  Code. 

"  So  reading  them,  we  find  that 
the  main  purpose  of  this  part  of 
the  Procedure  Code  is  to  carry 
into  detail  the  principles  laid  down 
in  the  Civil  Code,  which  are  re- 
peated in  the  form  of  directions 
how  money  is  to  be  distributed. 
And  where  fresh  classes  of  priori- 
ties are  established,  they  are  sub- 
ordinate classes  not  interfering 
with  the  larger  classification  of  the 
Civil  Code.  Of  course  it  could  be 
no  part  of  the  Procedure  Code  to 
contravene  the  principles  of  the 
Civil  Code,  and  it  is  clear  from 
art.  605  that  the  two  were  be- 
lieved to  be  working  in  harmony. 
And  when  the  Procedure  Code  is 
found  to  overlap  the  Civil  Code, 
and  so  it  becomes  necessary  to 
modify  the  one  or  the  other,  the  fact 
that  the  function  of  the  Procedure 
Code  is  in  this  part  of  it  a  subor- 
dinate one  favours  the  conclusion 
that  it  is  the  one  to  be  modified. 

"  That  there  should  have  been 
any  deliberate  intention  of  giving  a 
large  extension  of  privilege  to  the 
Crown  by  the  indirect  method  of 
inserting  a  provision  in  a  group  of 
clauses  relating  to  a  judicial  dis- 
tribution of  property  taken  in  exe- 
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cution,  is  a  thing  highly  impro- 
bable in  itself.  And  the  improba- 
bility is  much  heightened  by  the 
fact  that  at  the  same  instant  the 
legislature  was  engaged  in  cutting 
down  throughout  Upper  Canada 
the  very  same  privilege  which  it 
is  held  to  have  been  setting  up 
throughout  Lower  Canada. 

"  The  foregoing  are  their  Lord- 
ships' reasons  for  concluding  that 
full  effect  should  be  given  to  art. 
1994,  and  that  art.  611  should 
consequently  be  modified  so  as  to 
be  read  in  harmony  with  the 
other.  There  is  difficulty  about 
it,  as  there  always  is  in  these 
cases  of  inconsistency.  Following 
the  rule  laid  down  for  their  guid- 
ance in  such  cases  by  sec.  12  of 
the  Civil  Code,  their  Lordships 
hold  that  the  meaning  of  the  legis- 
lature must  have  been  to  speak  to 
the  following  effect : — '  Subject  to 
the  special  privileges  provided  for 
in  the  codes,  the  Crown  has  such 
preference  over  chirographic  cre- 
ditors as  is  provided  in  art.  1994.' 
Or  adhering  as  closely  as  possible 
to  its  rather  inaccurate  language, 
'  In  the  absence  of  any  special 
privilege,  the  Crown  has  a  pre- 
ference over  unprivileged  chiro- 
graphic creditors  for  sums  due  to 
it  by  the  defendant,  being  a  per- 
son accountable  for  its  money.' 

"  It  may  be  objected  that,  thus 
read,  the  article  is  only  a  repeti- 
tion of  what  is  contained  in  the 
Civil  Code.  That  is  so,  but  it  will 
be  found  that  some  of  this  group 
of  articles  (art.  607  may  be  taken 
as  an  example),  in  fixing  the 
rank  of  recipients  of  a  fund  ac- 
tually under  distribution,  do  con- 
tain repetitions  of  the  corres- 
ponding articles  of  the  Civil  Code 
which  give  the  same  rank  in  the 
wider  and  more  abstract  form  of 
privileged  claims  or '  creances.'  The 
objection  therefore  is  not  a  serious 
one,  as  the  repetition  results  from 
the  principle  on  which  these  por- 
tions of  the  two  codes  are  framed. 

"  This  reading  is  nearly  the  same 
as  the  readings  proposed  by  Mr. 


Justice  Mathieu  and  Chief  Justice 
Dorion.  It  is  a  large  modification 
of  the  words,  but  not  larger  than 
is  required  to  bring  the  two  sec- 
tions into  harmony.  There  is 
ample  authority  for  it  in  Carter 
v.  Molson,  April  18,  1883,  8  App. 
Cas.  530;  52  L.  J.  P.  C.  46;  49 
L.  T.  83;  and  the  other  cases 
cited  at  the  bar,  and  in  that  of  the 
Western  Counties  Eailway  Co.  v. 
Windsor  and  Annapolis  Eailway 
Co.  [7  App.  Cas.  p.  178,  and  post]. 

"  The  result  is,  that  in  the 
opinion  of  their  Lordships  the 
Court  of  Queen's  Bench  ought  to 
have  dismissed  with  costs  the  ap- 
peal from  the  Superior  Court. 
They  will  now  humbly  advise  Her 
Majesty  to  make  such  a  decree. 
The  respondents,  by  whom  the 
Court  is  represented,  will  pay  the 
costs  of  the  consolidated  appeals." 

Maritime  Bank  of  Canada  v. 
Eeceiver  -  General  of  New 
Brunswick,  in  S.  C.  April  30, 
1889  [see  17  and  20  S.  C.  E;  657, 
695,  Eitchie,  C.J.,  Strong,  Four- 
nier,  Taschereau,  Patterson,  JJ., 
Grwynne,  J.,  dissenting],  affirm- 
ing on  the  question  of  priority  over 
other  depositors  and  creditors  of 
equal  degree,  27  S.  C.  N.  B.  351, 
379  [Allen,  C.J.,  Wetmore,  Fra- 
ser,  and  King,  JJ.] ;  in  P.  C. 
2  July,  [1892]  A.  C.  437;  61 
L.  J.  P.  C.  75;  67  L.  T.  126. 

Lord  Watson  delivered  the  fol- 
lowing judgment  [there  being  also 
present  Lords  Hobhouse,  Mac- 
naghten,  Morris,  and  Shand,  and 
Sir  Eichard  Couch]  :  "  This  ap- 
peal is  brought  by  special  leave  in 
a  suit  which  followed  upon  a  case 
submitted  for  the  opinion  of  the 
Supreme  Court  of  the  province  of 
New  Brunswick,  by  the  appellants, 
the  liquidators  of  the  Maritime 
Bank  of  the  Dominion  of  Canada, 
in  the  interest  of  unsecured  cre- 
ditors of  the  Bank,  on  the  one 
side,  and  by  the  Eeceiver- General 
of  the  province,  claiming  to  re- 
present Her  Majesty,  on  the  other. 
The  only  facts  which  it  is  neces- 
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sary  to  refer  to  are  these :  that 
the  Bank  carried  on  its  business 
in  the  City  of  St.  John,  New 
Brunswick ;  and  that,  at  the  time 
when  it  stopped  payment  in  March 
1887,  the  provincial  Government 
was  a  simple  contract  creditor  for 
a  sum  of  $35,000,  being  public 
moneys  of  the  province  deposited 
in  the  name  of  the  Receiver- 
General.  The  case,  as  originally 
framed,  presented  two  questions 
for  the  decision  of  the  Court ;  but, 
owing  to  the  condition  of  the 
Bank's  assets,  the  first  of  these 
has  ceased  to  be  of  practical  im- 
portance, and  it  is  only  necessary 
to  consider  the  second,  which  is 
in  these  terms  :  '  Is  the  provin- 
cial Government  entitled  to  pay- 
ment in  full  over  the  other 
depositors  and  simple  contract 
creditors  of  the  Bank  ? ' 

"  The  Supreme  Court  of  New 
Brunswick  unanimously,  and,  on 
appeal,  the  Supreme  Court  of  Ca- 
nada with  a  single  dissentient 
voice,  have  held  that  the  claim  of 
the  provincial  Government  is  for 
a  Crown  debt  to  which  the  prero- 
gative attaches,  and  therefore  an- 
swered the  question  in  the  affir- 
mative. 

"  The  Supreme  Court  of  Canada 
had  previously  ruled,  in  The  Queen 
v.  The  Bank  of  Nova  Scotia  [11 
S.  C.  R.  p.  1],  that  the  Crown,  as 
a  simple  contract  creditor  for  pub- 
lic moneys  of  the  Dominion  de- 
posited with  a  provincial  bank,  is 
entitled  to  priority  over  other  cre- 
ditors of  equal  degree.  The  de- 
cision appears  to  their  Lordships 
to  be  in  strict  accordance  with 
constitutional  law.  The  property 
and  revenues  of  the  Dominion  are 
vested  in  the  sovereign,  subject 
to  the  disposal  and  appropriation 
of  the  legislature  of  Canada ;  and 
the  prerogative  of  the  Queen,  when 
it  has  not  been  expressly  limited 
by  local  law  or  statute,  is  as  ex- 
tensive in  Her  Majesty's  colonial 
possessions  as  in  Great  Britain. 
In  The  Exchange  Bank  of  Canada 
v.  The  Queen  [11  App.  Cas.  157; 


see  previous  case],  this  Board  dis-  Maritime 
posed  of  the  appeal  on  that  footing.  ^  <hH3ah- 
although  their  Lordships  reversed  Qmv'0Y  ne^ 
the  judgment  of  the  court  below,  Bruhswick. 
and  negatived  the  preference  claim- 
ed by  the  Dominion  Government, 
upon  the  ground  that,  by  the  law 
of  the  province  of  Quebec,  the 
prerogative  was  limited  to  the  case 
of  the  common  debtor  being  an 
officer  liable  to  account  to  the 
Crown  for  public  moneys  col- 
lected or  held  by  him.  The  ap- 
pellants did  not  impeach  the  au- 
thority of  these  cases,  and  they 
also  conceded  that,  until  the 
passing  of  the  B.  N.  A.  Act,  1867, 
there  was  precisely  the  same  re- 
lation between  the  Crown  and  the 
province  which  now  subsists  be- 
tween the  Crown  and  the  Do- 
minion. But  they  maintained  that 
the  effect  of  the  statute  has  been  to 
sever  all  connection  between  the 
Crown  and  the  provinces ;  to  make 
the  Government  of  the  Dominion 
the  only  Government  of  Her  Ma- 
jesty in  North  America ;  and  to 
reduce  the  provinces  to  the  rank 
of  independent  municipal  institu- 
tions. For  these  propositions, 
which  contain  the  sum  and  sub- 
tance  of  the  arguments  addressed 
to  them  in  support  of  this  appeal, 
their  Lordships  have  been  unable 
to  find  either  principle  or  authority. 
"  Their  Lordships  do  not  think 
it  necessary  to  examine,  in  minute 
detail,  the  provisions  of  the  Act  of 
1867,  which  nowhere  profess  to 
curtail  in  any  respect  the  rights 
and  privileges  of  the  Crown,  or  to 
disturb  the  relations  then  subsisting 
between  the  sovereign  and  the  pro- 
vinces. The  object  of  the  Act  was 
neither  to  weld  the  provinces  into 
one  nor  to  subordinate  provincial 
governments  to  a  central  authority, 
but  to  create  a  Federal  Government 
in  which  they  should  all  be  repre- 
sented, entrusted  with  the  exclusive 
administration  of  affairs  in  which 
they  had  a  common  interest,  each 
province  retaining  its  independence 
and  autonomy.  That  object  was  ac- 
complished by  distributing,  between 
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the  Dominion  and  the   provinces, 
all  powers  executive  and   legisla- 
tive, and  all  public   property  and 
revenues  which  had  previously  be- 
longed to  the  provinces;    so  that 
the  Dominion  Government  should 
be  vested  with  such  of  these  powers, 
property,    and    revenues    as   were 
necessary  for  the  due  performance 
of  its  constitutional  functions,  and 
that  the  remainder  should  be  re- 
tained by   the  provinces   for    the 
purposes  of  provincial  government. 
But,   in   so   far   as   regards   those 
matters  which,  by  section  92,  are 
specially   reserved    for    provincial 
legislation,  the  legislation   of  each 
province  continues  to  be  free  from 
the  control  of  the  Dominion,  and 
as   supreme  as  it  was  before   the 
the  passing  of  the  Act.     In  Hodge 
v.  The  Queen  [9  App.  Cas.  117; 
see  sub-sec.  9,  sec.  92],  Lord  Fitz- 
gerald,  delivering   the   opinion   of 
this  Board,  said :  '  When  the  British 
North  America  Act   enacted  that 
there  should   be  a  legislature  for 
Ontario,   and   that   its    legislative 
assembly    should    have    exclusive 
authority   to   make    laws  for  the 
province  and  for  provincial  pur- 
poses  in   relation  to  the   matters 
enumerated  in  sec.  92,  it  conferred 
powers  not  in  any  sense  to  be  exer- 
cised   by   delegation   from   or    as 
agents  of  the  Imperial  Parliament, 
but  authority  as   plenary   and   as 
ample  within  the  limits  prescribed 
by  sec.  92  as  the  Imperial  Parlia- 
ment in  the  plentitude  of  its  power 
possessed  and  could  bestow.  Within 
these  limits  of  subject  and  area  the 
local  legislature  is  supreme,  and  has 
the  same  authority  as  the  Imperial 
Parliament,  or  the  Parliament  of  the 
Dominion.'     The   Act  places   the 
constitutions  of  all  provinces  within 
the  Dominion  on  the  same  level ; 
and  what  is  true  with  respect  to  the 
Legislature  of  Ontario  has  equal  ap- 
plication to  the  Legislature  of  New 
Brunswick. 

"  It  is  clear,  therefore,  that  the 
provincial  Legislature  of  New  Bruns- 
wick does  not  occupy  the  subordi- 
nate position  which  was  ascribed  to 


it  in  the  argument  of  the  appellants. 
It  derives  no  authority  from  the 
Government  of  Canada,  and  its 
status  is  in  no  way  analogous  to 
that  of  a  municipal  institution, 
which  is  an  authority  constituted 
for  purposes  of  local  administration. 
It  possesses  powers,  not  of  admini- 
stration merely,  but  of  legislation, 
in  the  strictest  sense  of  that  word ; 
and,  within  the  limits  assigned  by 
sec.  92  of  the  Act  of  1867,  these 
powers  are  exclusive  and  supreme. 
It  would  require  very  express  lan- 
guage, such  as  is  not  to  be  found 
in  the  Act  of  1867,  to  warrant  the 
inference  that  the  Imperial  Legis- 
lature meant  to  vest  in  the  pro- 
vinces of  Canada  the  right  of  exer- 
cising supreme  legislative  powers 
in  which  the  British  sovereign  was 
to  have  no  share. 

"  In  asking  their  Lordships  to 
draw  that  inference  from  the  terms 
of  the  statute,  the  appellants  mainly, 
if  not  wholly,  relied  upon  the  fact 
that,  whereas  the  Governor-General 
of  Canada  is  directly  appointed  by 
the  Queen,  the  Lieutenant-Governor 
of  a  province  is  appointed,  not  by 
Her  Majesty,  but  by  the  Governor- 
General,  who  has  also  the  power  of 
dismissal.  If  the  Act  had  not  com- 
mitted to  the  Governor-General  the 
power  of  appointing  and  removing 
Lieutenant-Governors,  there  would 
have  been  no  room  for  the  argu- 
ment, which,  if  pushed  to  its  logical 
conclusion,  would  prove  that  the 
Governor -General,  and  not  the 
Queen,  whose  Viceroy  he  is,  became 
the  sovereign  authority  of  the  pro- 
vince whenever  the  Act  of  1867 
came  into  operation.  But  the  argu- 
ment ignores  the  fact  that,  by  sec.  58, 
the  appointment  of  a  provincial 
Governor  is  made  by  the  '  Gover- 
nor-General in  Council  by  instru- 
ment under  the  great  seal  of 
Canada,'  or,  in  other  words,  by  the 
Executive  Government  of  the  Do- 
minion, which  is,  by  sec.  9,  ex- 
pressly declared  'to  continue  and 
be  vested  in  the  Queen.'  There  is 
no  constitutional  anomaly  in  an 
executive  officer  of  the  Crown  re- 
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ceiving  his  appointment  at  the 
hands  of  a  governing  body  who 
have  no  powers  and  no  functions 
except  as  representatives  of  the 
Crown.  The  act  of  the  Governor- 
General  and  his  Council  in  making 
the  appointment  is,  within  the 
meaning  of  the  statute,  the  act  of 
the  Crown  ;  and  a  Lieutenant-Go- 
vernor, when  appointed,  is  as  much 
the  representative  of  Her  Majesty, 
for  all  purposes  of  provincial  go- 
vernment, as  the  Governor- General 
himself  is,  for  all  purposes  of  Do- 
minion government. 

"  The  point  raised  in  this  appeal, 
as  to  the  vesting  or  non-vesting  of 
the  public  property  and  revenues 
of  each  province  in  the  sovereign 
as  supreme  head  of  the  State,  ap- 
pears to  their  Lordships  to  be  prac- 
tically settled  by  previous  decisions 
of  this  Board. 

"  The  whole  revenues  reserved 
to  the  provinces  for  the  purposes  of 
provincial  government  are  specified 
in  sees.  109  and  126  of  the  Act. 
The  first  of  these  clauses  deals  with 
'  all  lands,  mines,  minerals,  and 
royalties  belonging  to  the  several 
provinces  of  Canada,  Nova  Scotia, 
and  New  Brunswick  at  the  Union,' 
which  it  declares  '  shall  belong  to 
the  several  provinces  of  Ontario, 
Quebec,  Nova  Scotia,  and  New 
Brunswick,  in  which  the  same  are 
situate  or  arise.'  If  the  Act  had 
operated  such  a  severance  between 
the  Crown  and  the  provinces,  as  the 
appellants  suggest,  the  declaration 
thatthese  territorial  revenues  should 
'  belong '  to  the  provinces  would 
hardly  have  been  consistent  with 
their  remaining  vested  in  the  Crown. 
Yet,  in  The  Attorney-General  of 
Ontario  v.  Mercer  [8  App.  Cas. 
767  ;  see  sec.  109],  St.  Catherine's 
Milling  and  Lumber  Co.  v.  The 
Queen  [14  App.  Cas.  46 ;  see  sub- 
sec.  24,  sec.  91],  and  The  Attorney- 
General  of  British  Columbia?;.  The 
Attorney-General  of  Canada  [14 
App.  Cas.  295;  see  sec.  109],  their 
Lordships  expressly  held  that  all 
the  subjects  described  in  sec.  109, 
and  all  revenues  derived  from  these 


subjects,  continued  to  be  vested  in 
Her  Majesty  as  the  sovereign  head 
of  each  province.  Sec.  126,  which 
embraces  provincial  revenues  other 
than,  those  arising  from  territorial 
sources,  and  includes  all  duties  and 
revenues  raised  by  the  provinces  in 
accordance  with  the  provisions  of 
the  Act,  is  expressed  in  language 
which  favours  the  right  of  the 
Crown,  because  it  describes  the  in- 
terest of  the  provinces  as  a  right  of 
appropriation  to  the  public  service. 
And,  seeing  that  the  successive  de- 
cisions of  this  Board,  in  the  case  of 
territorial  revenues,  are  based  upon 
the  general  recognition  of  Her 
Majesty's  continued  sovereignty 
under  the  Act  of  1867,  it  appears 
to  their  Lordships  that,  so  far  as 
regards  vesting  in  the  Crown,  the 
same  consequences  must  follow  in 
the  case  of  provincial  revenues 
which  are  not  territorial. 

"  Being  of  opinion  that  the  de- 
cisions of  both  Courts  below  were 
sound,  and  agreeing  with  the  rea- 
sons assigned  by  the  learned  judges, 
their  Lordships  will  humbly  advise 
Her  Majesty  to  affirm  the  judgment 
appealed  from,  and  to  dismiss  the 
appeal.  The  appellants  must  pay 
to  the  respondent  his  costs  of  this 
appeal." 

[See  Bank  Act,  53  Vict.  (Dom.) 
c.  31.  s.  53.] 

Tennant  v.  The  Union  Bank 
op  Canada,  in  the  Ct.  of  App. 
Ont.,  8  Jan.  1892,  19  O.  A.  R.  1 
[Hagarty,  C.J.O.,  Osier  and  Mac- 
lennan,  JJ.A.,  Burton,  J.A.,  dis- 
senting], affirming  Boyd,  C.,  4 
June  1890 ;  in  P.  C.  9  Dec.  1893, 
[1894]  A.  C.  31 ;  63  L.  J.  P.  C. 
25  ;  69  L.  T.  774.  Lord  Watson 
delivered  the  following  judgment, 
affirming  the  court  below  [there 
being  also  present  at  the  first 
argument  Lords  Hobhouse  and 
Morris,  Sir  Richard  Couch,  and 
Lord  Shand;  and  at  the  second  the 
above  and  Lord  Herschell,  L.C., 
and  Lord  Macnaghten]  : — 

"Christie  Kerr  &  Co.,  sawmillers 
and  lumberers  at  Bradford,  in  the 
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province  of  Ontario,  became  insol- 
vent in  April  1889.  The  Union 
Bank  of  Canada,  respondents  in  this 
appeal,  subsequently  took  possession 
of  and  removed  a  quantity  of  lumber 
which  was  stored  in  the  yard  of  the 
firm  at  Bradford.  This  action  was 
brought  against  the  respondents  in 
December  1889,  for  damages  in 
respect  of  their  alleged  conversion 
of  the  lumber,  by  Mickle  Dyment 
and  Son,  personal  creditors  of  the 
insolvent  firm,  in  the  name  of  James 
Tennant,  as  assignee  or  trustee  of 
the  firm's  estate,  by  whom  they 
were  duly  authorized  to  sue,  in  his 
name,  for  their  own  exclusive  use 
and  benefit. 

"  Christie  Kerr  &  Co.,  to  whom 
it  may  be  convenient  to  refer  as 
the  firm,  had  a  timber  concession 
in  the  county  of  Simcoe,  where, 
according  to  the  course  of  their 
business,  the  pine  wood  was  felled 
and  cut  into  logs,  which  were 
marked  with  the  letters  '  C.  K.,' 
the  initials  of  the  firm.  The  logs 
were  then  conveyed,  chiefly  by 
water,  to  their  mill  at  Bradford, 
where  they  were  sawn  and  stored 
for  sale. 

"  In  order  to  obtain  funds  for 
carrying  on  their  trade  during  the 
season  of  1888,  the  firm,  in  Oc- 
tober 1887,  entered  into  a  written 
agreement  with  Peter  Christie,  son 
of  Alexander  Christie,  its  senior 
partner,  who  agreed  to  advance 
the  money  necessary,  upon  receiv- 
ing a  lien  by  way  of  security  upon 
all  the  timber  cut  or  manufactured 
by  the  firm.  On  the  other  hand, 
the  firm  undertook  to  do  every- 
thing that  was  necessary  in  order 
to  make  such  lien  effectual,  and  for 
that  purpose  to  execute  any  docu- 
ments which  might  be  required. 

. "  In  pursuance  of  that  agreement 
promissory  notes  were  granted  by 
Peter  Christie,  which  the  Federal 
Bank  of  Canada  discounted,  under 
an  arrangement  by  which  they 
were  to  receive  warehouse  receipts 
covering  all  the  timber  belonging 
to  the  firm.  Peter  Christie  assign- 
ed to  the  bank  all  right  and  benefit 


which  he  had  under  the  agreement 
of  October  1887.  The  course  of 
dealing  with  the  bank  was,  that  the 
firm  granted  warehouse  receipts  to 
themselves,  which  they  indorsed  to 
Peter  Christie,  by  whom  they  were 
indorsed  to  the  bank. 

"The  Federal  Bank  went  into 
liquidation  in  June  1888,  at  which 
date  their  advances  amounted  to 
about  $50,000.  In  order  to  meet 
the  claim  of  the  liquidator,  Alex- 
ander Christie  applied  for  accom- 
modation to  the  respondents,  who 
agreed  to  give  it,  upon  terms  which 
were  arranged  between  him  and 
Mr.  Buchanan,  their  manager. 
The  agreement  was  verbal;  and 
its  terms,  which  are  of  considerable 
importance  in  this  case,  appear 
from  the  following  statements  made 
by  Alexander  Christie  in  the  course 
of  his  evidence,  which  are  sub- 
stantially corroborated  by  Mr. 
Buchanan  and  are  nowhere  con- 
tradicted : — '  That  we  and  Peter 
Christie  should  give  his  notes,  that 
Christie  Kerr  &  Co.  and  A.  R. 
Christie  should  indorse  them,  and 
that  there  should  be  a  warehouse 
receipt  covering  all  the  logs  that 
they  had,  and  the  lumber  that  was 
to  be  manufactured  from  them.' 
'  The  intention  was  to  give  the 
security  of  the  logs  and  of  the 
lumber  as  it  was  manufactured.' 
'  We  were  to  give  them  a  receipt  at 
once  upon  the  whole  of  the  logs, 
and  as  the  logs  progressed  we 
made  a  continuation  to  where  they 
were.'  '  Warehouse  receipts  wereto 
be  furnished  until  the  debt  was  paid.' 

"  There  was  not,  as  in  the  case 
of  the  Federal  Bank,  any  assign- 
ment to  the  respondents  of  Peter 
Christie's  rights  under  the  agree- 
ment of  October  1887.  It  is  clear, 
from  the  account  which  he  gives  of 
the  transaction,  that  Alexander 
Christie  dealt  with  the  respondents, 
as  the  representative  of  his  firm, 
and  also  as  representing  his  son 
Peter,  from  whom  he  held  a  power 
of  attorney.  Peter  Christie  took 
no  part  personally  in  any  of  the 
transactions,  either  with  the  Federal 
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Bank  or  with  the  respondents. 
From  first  to  last,  so  far  as  his 
interests  were  concerned,  all  ar- 
rangements were  made,  and  all 
documents  connected  with  them, 
whether  promissory  notes  or  ware- 
house receipts,  were  executed  and 
subscribed  by  his  father  on  his 
behalf. 

"  Upon  the  faith  of  the  agree- 
ment the  respondents  made  advances 
to  the  amount  of  $52,600  upon 
promissory  notes  of  Peter  Christie, 
indorsed  to  them  by  his  attorney 
and  also  by  the  firm.  On  the 
20th  June  1888,  they  received  a 
warehouse  receipt  for  seventy  thou- 
sand pine  saw  logs  marked  '  C.  K.,' 
which  were  described  as  then  stored 
in  the  lakes  St.  Jean  and  Couchi- 
ching,  en  route  to  Bradford  mill. 
These  logs  represented  the  whole 
pine  timber  which  had  been  cut  for 
transportation  to  Bradford  during 
the  season  of  1888  ;  and  as  they 
arrived  at  their  destination,  and 
were  sawn  up,  fresh  receipts  were 
given  to  the  respondents,  contain- 
ing a  description  of  the  timber  in 
its  manufactured  state.  Portions 
of  the  lumber  were  from  time  to 
time  sold  by  the  firm,  with  the 
consent  of  the  respondents,  and 
the  proceeds  applied  in  reduction 
of  their  advances. 

"  The  last  of  the  series  of  receipts 
deposited  as  security  with  the  re- 
spondents is  dated  the  1st  January 
1889,  by  which  time  all  the  logs 
covered  by  the  first  receipt  of  the 
20th  June  1888  had  reached  Brad- 
ford, and  had  been  converted  into 
lumber.  It  includes  the  whole  of 
the  timber  forming  the  original 
subject  of  the  security  which  then 
remained  unsold,  and  in  the  posses- 
sion or  custody  of  the  firm. 
Though  not  in  precisely  the  same 
form  as  the  rest,  it  may  be  taken 
as  a  specimen,  because  it  was  not 
contended  that  the  differences  of 
form  were  material.  It  runs 
thus  : — 

"  'The undersigned  acknowledges 
to  have  received  from  Christie 
Kerr  &  Co.,  owners  of  the  goods, 


wares,  and  merchandise  herein  Tennant  v. 
mentioned,  and  to  have  now  stored  UN">ir  Bank 
in  the  premises  known  as  the  Brad- 
ford sawmill  yard,  adjoining  the  Warehouse 
village  of  Bradford,  in  the  county  Receipts  Case, 
of  Simcoe,  the  following  goods, 
wares,  and  merchandise,  viz. : — 
Five  millions  eight  hundred  and 
fifty -three  thousand  nine  hundred 
and  twenty-four  feet  of  lumber, 
one  hundred  and  ninety  -  three 
thousand  of  shingles,  all  marked 
'  C.  K.,'  and  manufactured  during 
season  1888  out  of  saw  logs  cut  in 
the  townships  of  Oakley  and  Hin- 
don,  and  transported  to  Bradford 
mill  and  cut  there,  which  goods, 
wares,  and  merchandise  are  to  be 
delivered  pursuant  to  the  order  of 
the  said  Peter  Christie  to  be  in- 
dorsed hereon,  and  are  to  be  kept 
in  store  till  delivered  pursuant  to 
such  order.' 

"  '  This  is  intended  as  a  ware- 
house receipt  within  the  meaning 
of  the  statute  of  Canada,  intituled 
'  An  Act  relating  to  Banks  and 
Banking,'  and  the  amendments 
thereto,  and  within  the  meaning  of 
all  other  Acts  and  laws  under 
which  a  bank  of  Canada  may 
acquire  a  warehouse  receipt  as  a 
security.' 

"  This  receipt  was,  like  its  prede- 
cessors, signed  by  the  firm,  and  by 
them  indorsed  to  Peter  Christie, 
and  was  then  indorsed  on  his  be- 
half by  Alexander  Christie,  and 
delivered  to  the  respondents. 

"  It  is  not  matter  of  dispute  that 
the  timber  of  which  the  respon- 
dents took  possession,  after  the  in- 
solvency of  the  firm,  was  included, 
either  as  saw  logs  or  as  lumber,  in 
all  the  receipts  which  they  received 
as  security.  But  it  does  not 
appear  to  their  Lordships  that  these 
receipts  could  be  regarded  as  ne- 
gotiable instruments  carrying  the 
property  of  the  timber,  if  their 
effect  depended  upon  the  provisions 
of  the  Mercantile  Code  which  is 
contained  in  the  Eevised  Statutes  of 
Ontario,  1887. 

"  The  Mercantile  Amendment 
Act  (c.   122.  of  E.  S.)  deals  with 
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warehouse  receipts  and  other  mer- 
cantile documents,  which  are  effec- 
tual to  transmit  the  property  of 
goods  without  actual  delivery. 
That  statute  not  only  recognises 
the  negotiability  of  warehouse  re- 
ceipts by  custodiers  who  are  not 
the  owners  of  the  goods ;  it  extends 
the  privilege  to  receipts  by  one  who 
is  both  owner  and  custodier,  but 
that  only  in  cases  where  the  grantor 
of  the  receipt  is,  from  the  nature  of 
his  trade  or  calling,  a  custodier  for 
others  as  well  as  himself,  and  there- 
fore in  a  position  to  give  receipts 
to  third  parties.  The  receipts  in 
question  do  not  comply  with  the 
requirements  of  the  Act,  because  it 
is  neither  averred  nor  proved,  that 
the  firm,  in  the  course  of  their 
business,  had  the  custody  of  any 
goods  except  their  own. 

"  It  may  also  be  noticed  that 
c.  125  of  the  Revised  Statutes  enacts 
that  when  goods  are  transferred 
by  way  of  conveyance  or  mort- 
gage, possession  being  retained  by 
the  transferor,  the  deed  of  convey- 
ance or  mortgage,  if  not  duly 
registered,  shall  be  absolutely  null 
and  void  as  against  creditors  of  the 
grantor  or  mortgagor. 

"  In  these  circumstances,  certain 
provisions  of  '  The  Bank  Act ' 
which  was  passed  by  the  Legisla- 
ture of  the  Dominion  (46  Vict, 
c,  120.),  and  is  specially  referred  to 
in  the  receipts  held  by  the  respon- 
dents, become  important.  Although 
now  repealed,  the  Act  was  in  force 
during  the  whole  period  of  these 
transactions;  and,  if  competently 
enacted,  its  provisions  must,  in  so 
far  as  they  are  applicable,  govern 
the  rights  of  parties  in  this  liti- 
gation. 

"  Sec.  45  provides  that  the  bank 
shall  not  either  directly  or  in- 
directly lend  money  or  make  ad- 
vances upon  the  security  or  pledge 
of  any  goods,  wares,  or  merchan- 
dise, except  as  authorized  by  the 
Act. 

"  Sec.  53,  sub-sec.  2,  authorizes  the 
bank  to  acquire  and  hold  any  ware- 
house receipt  or  bill  of  lading  act  col- 


lateral security  for  the  payment  of 
any  debt  incurred  in  its  favour,  in 
the  course  of  its  banking  busi- 
ness. The  document  so  acquired 
vests  in  the  bank  '  all  the  right  and 
title  of  the  previous  holder  or 
owner  thereof,  or  of  the  person 
from  whom  such  goods,  wares,  or 
merchandise  were  received  or  ac- 
quired by  the  bank,  if  the  ware- 
house receipt  or  bill  of  lading  is 
made  directly  in  favour  of  the 
bank,  instead  of  to  the  previous 
holder  or  owner  of  such  goods, 
wares,  or  merchandise.'  Sub-sec. 
3  of  the  same  clause  provides 
that  if  the  previous  holder  of  such 
warehouse  receipt  or  bill  of  lading 
is  the  agent  of  the  owner,  the 
bank  shall  be  vested  with  all 
the  right  and  title  of  the  owner, 
subject  to  his  right  to  have  the 
goods  retransferred  to  him,  upon 
payment  of  the  debt  for  which 
they  are  held  in  security  by  the 
bank. 

"  Sec.  54,  which  deals  specially 
with  the  case  of  the  custodier 
and  owner  of  the  goods  being  one 
and  the  same  person,  enacts  that : — 

" '  If  any  person  who  grants  a 
warehouse  receipt  or  bill  of  lading 
is  engaged  in  the  calling,  as  his 
ostensible  business,  of  keeper  of  a 
yard,  cove,  wharf  or  harbour,  or  of 
warehouseman,  miller,  saw-miller, 
maltster,  manufacturer  of  timber, 
wharfinger,  master  of  a  vessel,  or 
other  carrier  by  land  or  by  water, 
or  by  both,  curer  or  packer  of  meat, 
tanner,  dealer  in  wool  or  purchaser 
of  agricultural  produce,  and  is  at 
the  same  time  the  owner  of  the 
goods,  wares,  and  merchandise 
mentioned  in  such  warehouse  re- 
ceipt or  bill  of  lading,  every  such 
warehouse  receipt  or  bill  of  lading, 
and  the  right  and  title  of  the  bank 
thereto,  and  to  the  goods,  wares, 
and  merchandise  mentioned  therein, 
shall  be  as  valid  and  effectual  as  if 
such  owner,  and  the  person  making 
such  warehouse  receipt  or  biU  of 
lading  were  different  persons.' 

"These  enactments  go  beyond 
the  provisions  of  sec.   16  of  the 
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Mercantile  Amendment  Act.  They 
omit  the  limitation  of  the  provin- 
cial statute,  which  requires,  in  order 
to  validate  a  warehouse  receipt  by  a 
custodier  who  is  also  owner,  that 
the  trade  or  calling  in  which  he  is 
ostensibly  engaged  must  be  one 
which  admits  of  his  granting  re- 
ceipts on  behalf  of  other  owners 
whose  goods  are  in  his  possession. 

"  The  Chancellor  of  Ontario  dis- 
missed the  suit  with  costs,  and  the 
Court  of  Appeal  affirmed  his  deci- 
sion. Upon  the  evidence  before 
them  all  the  learned  judges,  with 
one  exception,  came  to  the  conclu- 
sion that  the  transaction  was  sub- 
stantially one  between  the  firm  and 
the  respondents,  and  that  Peter 
Christie's  position  was  really  that 
of  an  intermediary;  and  conse- 
quently that  the  respondents  had  a 
right,  against  the  firm,  to  demand 
and  receive  warehouse  receipts  for 
the  timber  in  security  for  their  ad- 
vances. Mr.  Justice  Burton  was 
of  opinion  that  the  respondents 
must  be  held  to  have  dealt  with 
Peter  Christie  alone ;  that  the  re- 
ceipts, in  his  hands,  were  not  valid 
either  according  to  provincial  law 
or  under  the  provisions  of  the  Bank 
Act ;  and  that  his  indorsation  could 
not  pass  any  interest  in  the  timber 
to  the  respondents. 

"  In  the  view  which  he  took  of 
the  real  character  of  the  trans- 
action, the  Chancellor  held  that 
the  receipts  were  effectual,  mainly 
on  the  ground  that  Peter  Christie, 
in  indorsing  them,  ought  to  be  re- 
garded as  the  agent  of  the  firm 
within  the  meaning  of  sec.  53,  sub- 
sec.  3,  of  the  Bank  Act.  Chief  Jus- 
tice Hagarty  and  Mr.  Justice  Mac- 
lennan,  who  with  Mr.  Justice  Osier 
constituted  the  majority  of  the 
Appeal  Court,  held  that  the  re- 
ceipts, having  been  given  directly 
to  the  respondents  by  the  firm 
under  an  obligation  to  that  effect, 
were  made  effectual  by  the  provi- 
sions of  the  Bank  Act.  They  also 
held  that,  assuming  the  receipts 
not  to  be  within  the  protection  of 
the  Bank  Act,  Peter  Christie  had, 


as  between  himself  and  the  firm,  Tbnkant  v. 
an   equitable  lien   on  the    timber  Un™n  Bank 
which  passed  to  the  respondents ;  0F    *" 
and   also  that  they  had  the  same  Warehouse 
rights   against   the   trustee  of  the  Receipts  Case. 
insolvent  firm  as  they  had  against 
the  firm  itself.     Mr.  Justice  Osier, 
whilst   agreeing  that  the  respon- 
dents dealt  directly  with  the  firm, 
examined  the  case  on  the  contrary 
hypothesis,  and  held  that,  even  in 
that  view,  the  receipts  were  vali- 
dated by  the  Bank  Act,  and  car- 
ried the  property  of  the  timber  to 
the  respondents. 

"  In  the  courts  below  the  appel- 
lant pleaded  that  the  provisions  of 
the  Bank  Act  with  respect  to 
warehouse  receipts,  in  so  far  as 
they  differ  from  the  provisions  of 
the  Mercantile  Amendment  Act, 
were  ultra  vires  of  the  Dominion 
Legislature.  The  plea  was  not 
discussed,  because  it  was  ad- 
mittedly at  variance  with  the  de- 
cision of  the  Supreme  Court  of 
Canada  in  Merchants'  Bank  of 
Canada ,v.  Smith  [8  S.  C.  R.  512; 
8  O.  A.  R.  15  ;  28  Grant,  629 
(see  ante,  p.  65),  and  1  Cart- 
wright,  828],  which  was  a  prece- 
dent binding  on  provincial  tri- 
bunals. The  case  was  therefore 
disposed  of  by  the  Chancellor  and 
the  Appeal  Court  upon  the  footing 
that  the  provisions  of  the  Bank 
Act  were  not  open  to  challenge. 

"At  the  first  hearing  of  this 
appeal  the  whole  points  arising  in 
the  case  were  fully  and  ably  ar- 
gued by  counsel,  with  the  excep- 
tion of  the  plea  taken  by  the  ap- 
pellant against  the  validity  of  the 
Dominion  Act.  Further  discussion 
at  the  time  was  prevented  by  the 
Labrador  case  [a  special  reference 
case],  which  had  been  specially  set 
down  for  the  consideration  of  a 
full  board. 

"  Their  Lordships,  having  con- 
sidered the  argument  which  had 
been  addressed  to  them,  came  to 
the  conclusion  that  the  majority  of 
the  learned  judges  were  right  in 
holding  that,  notwithstanding  the 
form  of  the  documents  by  which 
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it  was  carried  out,  the  arrange- 
ment made  in  June  1888,  by 
Alexander  Christie  and  Mr. 
Buchanan,  was  one  between  the 
respondents  and  the  firm,  as  well 
as  between  them  and  Peter 
Christie. 

"  It  does  not  admit  of  doubt 
that  the  advances  obtained  from 
the  bank  were  intended  to  be  for 
the  use  and  benefit  of  the  firm. 
Although  the  promissory  notes 
were  signed  by  his  father  as  re- 
presenting Peter  Christie,  it  is 
clear  that  they  were  signed  for 
the  accommodation  of  the  firm, 
and  that,  in  any  question  between 
him  and  the  firm,  Peter  Christie 
was  a  mere  surety.  In  a  question 
with  the  respondents  he  was  no 
doubt  the  primary  debtor,  but  the 
firm,  as  indorsers  of  the  promissory 
notes,  were  also  under  a  direct 
liability  to  the  respondents,  for 
which  security  might  be  given. 
And  it  is  a  material  circumstance 
that  the  evidence  of  Alexander 
Christie,  which  has  already  been 
cited,  is  only  consistent  with  the 
view  that  the  firm  undertook  to 
give  the  respondents  the  security 
of  the  timber.  The  whole  course 
of  dealing  between  the  parties  is 
also  consistent  with  that  view. 
The  advances  appear  to  have  been 
paid  over  to  the  firm,  and  the 
warehouse  receipts  for  the  timber 
to  have  been  delivered  by  the  firm 
to  the  respondents}  and  it  does 
not  appear  that  either  the  money 
or  the  receipts  ever  passed  or  were 
intended  to  pass  into  the  possession 
of  Peter  Christie. 

"  Their  Lordships  also  came  to 
the  same  conclusion  with  the  ma- 
jority of  the  learned  judges,  that, 
assuming  the  provisions  of  the 
Bank  Act  to  be  intra  vires,  the 
receipts  in  question  were  such  as 
the  firm  could  give  and  the  re- 
spondents could  lawfully  receive. 
The  obvious  effect  of  sec.  54  is 
that,  for  the  purposes  of  the  Bank 
Act,  a  warehouse  receipt  by  an 
owner  of  goods  who  carries  on,  as 
the  firm  did,  the  trade  of  a  saw- 


miller,  is  to  be  as  effectual  as  if  it 
had  been  granted  by  his  bailee, 
although  his  business  may  be  con- 
fined to  the  manufacture  of  his 
own  timber.  That  enactment 
plainly  implies  that  such  a  receipt 
is  to  be  valid  not  only  in  the  hands 
of  the  bank,  but  in  the  hands  of  a 
borrower  who  gives  it  to  the  bank 
in  security  of  a  loan.  Their  Lord- 
ships do  not  think  that  the  provi- 
sions of  sec.  53,  sub-sec.  2,  which 
are  somewhat  obscure,  can  be  held 
to  cut  down  the  plain  enactments  of 
sec.  54,  especially  in  a  case  where 
the  grantor  of  the  receipt  himself 
delivers  it  to  the  bank  as  a  security 
for  his  own  debt. 

"  It  seems  clear  that  the  firm, 
so  long  as  they  were  solvent,  could 
not  have  refused  to  make  delivery 
of  all  the  timber  in  their  possession 
to  the  respondents,  although  the 
legal  ownership  was  still  with  the 
firm.  But  on  that  assumption, 
and  assuming  also  that  their  trus- 
tee had  no  higher  right  than  the 
insolvents,  the  question  remains 
whether  a  creditor  having  an  as- 
signment from  the  trustee  could 
plead  the  nullity  enacted  by  cap. 
125  of  the  Revised  Statutes.  Their 
Lordships,  before  dealing  with 
these  questions,  thought  it  expe- 
dient to  determine  for  themselves 
whether  the  provisions  of  the  Bank 
Act,  to  which  the  appellant  takes 
exception,  were  competently  en- 
acted. 

"The  appellant's  plea  against 
the  legislative  power  of  the  Domi- 
nion Parliament  was  accordingly 
made  the  subject  of  further  argu- 
ment ;  and,  the  point  being  one  of 
general  importance,  their  Lordships 
had  the  advantage  of  being  assisted 
in  the  hearing  and  consideration  of 
it  by  the  Lord  Chancellor  [Lord 
Herschell]  and  Lord  Macnaghten. 
The  question  turns  upon  the  con- 
struction of  two  clauses  in  the 
British  North  America  Act,  1867. 
Sec.  91  gives  the  Parliament  of 
Canada  power  to  make  laws  in  re- 
lation to  all  matters  not  coming 
within  the  classes  of  subjects  by  the 
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Act  exclusively  assigned  to  the 
legislatures  of  the  provinces,  and 
also  exclusive  legislative  authority 
in  relation  to  certain  enumerated 
subjects,  the  fifteenth  of  which  is 
'  Banking,  incorporation  of  banks, 
and  the  issue  of  paper  money.' 
Sec.  92  assigns  to  each  provincial 
legislature  the  exclusive  right  to 
make  laws  in  relation  to  the  classes 
of  subjects  therein  enumerated;  and 
the  thirteenth  of  the  enumerated 
classes  is  '  Property  and  civil  rights 
in  the  province.' 

"  Statutory  regulations  with  re- 
spect to  the  form  and  legal  effect, 
in  Ontario,  of  warehouse  receipts, 
and  other  negotiable  documents, 
which  pass  the  property  of  goods 
without  delivery,  unquestionably 
relate  to  property  and  civil  rights 
in  that  province ;  and  the  objection 
taken  by  the  appellant  to  the  pro- 
visions of  the  Bank  Act  would  be 
unanswerable  if  it  could  be  shown 
that,  by  the  Act  of  1867,  the  Par- 
liament of  Canada  is  absolutely  de- 
barred from  trenching  to  any  ex- 
tent upon  the  matters  assigned  to 
the  provincial  legislature  by  sec.  92. 
But  sec.  91'expressly  declares  that, 
'  notwithstanding  anything  in  this 
Act,'  the  exclusive  legislative  au- 
thority of  the  Parliament  of  Ca- 
nada shall  extend  to  all  matters 
coming  within  the  enumerated 
classes;  which  plainly  indicates 
that  the  legislation  of  that  Parlia- 
ment, so  long  as  it  strictly  relates 
to  these  matters,  is  to  be  of  para- 
mount authority.  To  refuse  effect 
to  the  declaration  would  render 
nugatory  some  of  the  legislative 
powers  specially  assigned  to  the 
Canadian  Parliament.  For  ex- 
ample, among  the  enumerated 
classes  of  subjects  in  sec.  91,  are 
'patents  of  invention  and  dis- 
covery,' and  '  copyrights.'  It 
would  be  practically  impossible  for 
the  Dominion  Parliament  to  legis- 
late upon  either  of  these  subjects 
without  affecting  the  property  and 
civil  rights  of  individuals  in  the 
provinces. 

"This  is  not  the  first  occasion 


on  which  the  legislative  limits  Tennaut  v. 
laid  down  by  sees.  91  and  92  ^™**™* 
have  been  considered  by  this  Board. 
In  Cushing  v.  Dupuy  [5  App.  Warehouse 
Cas.  409 ;  see  ante,  p.  80],  their  Beceipts  Case. 
Lordships  had  before  them  the 
very  same  question  of  statutory 
construction  which  has  been  raised 
in  this  appeal.  An  Act  relating  to 
bankruptcy,  passed  by  the  Parlia- 
ment of  Canada,  was  objected  to  as 
being  ultra  vires,  in  so  far  as  it 
interfered  with  property  and  civil  - 
rights  in  the  province;  but,  inas- 
much as  'bankruptcy  and  insol- 
vency '  form  one  of  the  classes  of 
matters  enumerated  in  sec.  91, 
their  Lordships  upheld  the  validity 
of  the  statute.  In  delivering  the 
judgment  of  the  Board,  Sir  Mon- 
tague Smith  pointed  out  that  it 
would  be  impossible  to  advance  a 
step  in  the  construction  of  a  scheme 
for  the  administration  of  insolvent 
estates  without  interfering  with 
and  modifying  some  of  the  ordi- 
nary rights  of  property. 

"  The  law  being  so  far  settled 
by  precedent,  it  only  remains 
for  consideration  whether  ware- 
house receipts,  taken  in  security 
by  a  bank,  in  the  course  of  the 
business  of  banking,  are  matters 
coming  within  the  class  of  subjects 
described  in  sec.  91,  sub-sec.  15,  as 
'  banking,  incorporation  of  banks, 
and  the  issue  of  paper  money.'  If 
they  are,  the  provisions  made  by  the 
Bank  Act  with  respect  to  such 
receipts  are  intra  vires.  Upon 
that  point  their  Lordships  do  not 
entertain  any  doubt.  The  legis- 
lative authority  conferred  by  these 
words  is  not  confined  to  the  mere 
constitution  of  corporate  bodies 
with  the  privilege  of  carrying  on 
the  business  of  bankers.  It  ex- 
tends to  the  issue  of  paper  cur- 
rency, which  necessarily  means 
the  creation  of  a  species  of  per- 
sonal property  carrying  with  it 
rights  and  privileges  which  the  law 
of  the  province  does  not,  and  can- 
not, attach  to  it.  It  also  compre- 
hends 'banking,'  an  expression 
which  is  wide  enough  to  embrace 
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every  transaction    coming    within 
the  legitimate  business  of  a  banker. 

"  The  appellant's  counsel  hardly 
ventured  to  dispute  that  the  lend- 
ing of  money  on  the  security  of 
goods,  or  of  documents  represent- 
ing the  property  of  goods,  was  a 
proper  banking  transaction.  Their 
chief  contention  was  that,  whilst  the 
Legislature  of  Canada  had  power 
to  deprive  its  own  creature,  the 
bank,  of  privileges  enjoyed  by 
other  lenders  under  the  provincial 
law,  it  had  no  power  to  confer 
upon  the  bank  any  privilege  as  a 
lender,  which  the  provincial  law 
does  not  recognise.  It  might 
enact  that  a  security,  valid  in  the 
case  of  another  lender,  should  be 
invalid  in  the  hands  of  the  bank ; 
but  could  not  enact  that  a  security 
should  be  available  to  the  bank, 
which  would  not  have  been  effec- 
tual in  the  hands  of  another  lender. 
It  was  said,  in  support  of  the 
argument,  that  the  first  of  these 
things  did,  and  the  second  did  not, 
constitute  an  interference  with 
property  and  civil  rights  in  the 
province.  It  is  not  easy  to  follow 
the  distinction  thus  suggested. 
There  must  be  two  parties  to  a 
transaction  of  loan ;  and  if  a 
security,  valid  according  to  pro- 
vincial law,  was  made  invalid  in 
the  hands  of  the  lender  by  a 
Dominion  statute,  the  civil  rights 
of  the  borrower  would  be  affected, 
because  he  could  not  avail  himself 
of  his  property  in  his  dealings  with 
a  bank. 

"  But  the  argument,  even  if  well 
founded,  can  afford  no  test  of  the 
legislative  powers  of  the  Parlia- 
ment of  Canada.  These  depend 
upon  sec.  91,  and  the  power  to 
legislate  conferred  by  that  clause 
may  be  fully  exercised,  although 
with  the  effeet  of  modifying  civil 
rights  in  the  province.  And  it 
appears  to  their  Lordships  that 
the  plenary  authority  given  to  the 
Parliament  of  Canada  by  sec.  91, 
sub-sec.  15,  to  legislate  in  relation 
to  banking  transactions,  is  sufficient 
to   sustain    the  provisions   of   the 


Bank   Act   which   the    Appellant 
impugns. 

"  On  these  grounds,  their  Lord- 
ships have  come  to  the  conclusion 
that  the  judgments  appealed  from 
ought  to  be  affirmed,  and  they  will 
humbly  advise  Her  Majesty  to 
that  effect.  The  appellant  must 
bear  the  costs  of  this  appeal." 

The  Att.-Gen.  of  Ontario  v. 
The  Att.-Gen.  for  the  Dominion 
of  Canada.  A  question  put  under 
53  Vict.  (Ont.)  c.  13.  to  the  Ct.  of 
App.  Ont.  to  answer.  9  May  1893, 
20  O.  A.  E.  489,  Hagarty,  C.J.O., 
and  Burton,  J.A.  [Maclennan,  J.A., 
dissented,  and  Osier,  J.A.,  gave  no 
opinion],  held  the  Act  in  question 
ultra  vires.  In  P.  C.  Feb.  24, 
[1894]  A.  C.  189;  63  L.J.  P.  C. 
59 ;  70  L.  T.  538.  The  following 
judgment,  reversing  the  court  be- 
low, was  delivered  by  Lord  Her- 
schell,  L.C.  [there  being  also  pre- 
sent Lords  Watson,  Macnaghten, 
and  Shand,  and  Sir  Richard  Couch] : 
"  This  appeal  is  presented  by 
the  Attorney-General  of  Ontario 
against  the  decision  of  the  Court 
of  Appeal  of  that  province. 

"The  decision  complained  of 
was  an  answer  given  to  a  question 
referred  to  that  court  by  the  Lieu- 
tenant-Governor of  the  province 
in  pursuance  of  an  Order  in 
Council. 

"  The  question  was  as  follows : — 

"'Had  the  Legislature  of  On- 
tario jurisdiction  to  enact  the 
9th  section  of  the  Revised  Statutes 
of  Ontario,  chapter  124,  and  en- 
tituled  "  An  Act  respecting  Assign- 
ments and  Preferences  by  Insol- 
vent Persons  ?  " ' 

"  The  majority  of  the  court 
answered  this  question  in  the 
negative;  but  one  of  the  judges 
who  formed  the  majority  only 
concurred  with  his  brethren  be- 
cause he  thought  the  case  was 
governed  by  a  previous  decision  of 
the  same  court ;  had  he  con- 
sidered the  matter  res  Integra 
he  would  have  decided  the  other 


B.N.A.  ACT,  s.  92  (13). -DEFEAT  OP  CEEDITORS. 


303 


way.     The  court  was  thus  equally 
divided  in  opinion. 

"It  is  not  contested  that  the 
enactment,  the  validity  of  which  is 
in  question,  is  within  the  legisla- 
tive powers  conferred  on  the  pro- 
vincial legislature  by  sec.  92  of  the 
British  North  America  Act,  1867, 
which  enables  that  legislature  to 
make  laws  in  relation  to  property 
and  civil  rights  in  the  province 
unless  it  is  withdrawn  from  their 
legislative  competency  by  the  pro- 
visions of  the  91st  section  of  that 
Act,  which  confers  upon  the  Do- 
minion Parliament  the  exclusive 
power  of  legislation  with  reference 
to  bankruptcy  and  insolvency. 

"The  point  to  be  determined, 
therefore,  is  the  meaning  of  those 
words  in  sec.  91  of  the  British 
North  America  Act,  1867,  and 
whether  they  render  the  enactment 
impeached  ultra  vires  of  the  pro- 
vincial legislature.  That  enact- 
ment is  sec.  9  of  the  Revised 
Statutes  of  Ontario  of  1887,  c. 
124,  entituled  'An  Act  respecting 
Assignments  and  Preferences  by 
Insolvent  Persons.'  The  section 
is  as  follows  : — 

" '  An  assignment  for  the  gene- 
ral benefit  of  creditors  under  this 
Act  shall  take  precedence  of  all 
judgments  and  of  all  executions 
not  completely  executed  by  pay- 
ment, subject  to  the  lien,  if  any,  of 
an  execution  creditor  for  his  costs, 
where  there  is  but  one  execution 
in  the  sheriff's  hands,  or  to  the 
lien,  if  any,  of  the  creditor  for  his 
costs,  who  has  the  first  execution 
in  the  sheriff's  hands.' 

"  In  order  to  understand  the 
effect  of  this  enactment,  it  is  neces- 
sary to  have  recourse  to  other 
sections  of  the  Act  to  see  what  is 
meant  by  the  words  'an  assign- 
ment for  the  general  benefit  of 
creditors  under  this  Act.' 

"  The  first  section  enacts  that  if 
any  person  in  insolvent  circum- 
stances, or  knowing  himself  to  be 
on  the  eve  of  insolvency,  volun- 
tarily confesses  judgment,  or  gives 
a  warrant  of  attorney  to   confess 


judgment,  with  intent  to  defeat  or  Att.-Gen.  of 
delay  his  creditors,  or  to  give  any  )££££;„ 
creditor    a    preference    over    his  Canada. 
other  creditors,   every   such    con-  Jn  re  Assign_ 
fession  or  warrant  of  attorney  shall  mfmts  and 
be  void  as  against  the  creditors  of  Preferences 
the  party  giving  it.  (Ont.)  Act. 

"  The  second  section  avoids  as 
against  the  other  creditors  any 
gift  or  assignment  of  goods  or 
other  property  made  by  a  person 
at  a  time  when  he  is  in  insolvent 
circumstances,  or  knows  that  he  is 
on  the  eve  of  insolvency,  with 
intent  to  defeat,  delay,  or  prejudice 
his  creditors  or  give  any  of  them  a 
preference. 

"  Then  follows  section  three, 
which  is  important : — 

"  Its  first  sub-section  provides 
that  nothing  in  the  preceding 
section  shall  apply  to  an  assign- 
ment made  to  the  sheriff  of . 
county  in  which  the  debtor  resides 
or  carries  on  business,  or  to  any 
assignee  resident  within  the  pro- 
vince with  the  consent  of  his 
creditors  as  thereinafter  provided 
for  the  purpose  of  paying,  rateably 
and  proportionately,  and  without 
preference  or  priority,  all  the 
creditors  of  the  debtor  their  just 
debts. 

"  The  second  sub-section  enacts 
that  every  assignment  for  the 
general  benefit  of  creditors  which 
is  not  void  under  section  two  but  is 
not  made  to  the  sheriff  nor  to  any 
other  person  with  the  prescribed 
consent  of  the  creditors  shall  be 
void  as  against  a  subsequent  assign- 
ment which  is  in  conformity  with 
the  Act,  and  shall  be  subject  in 
other  respects  to  the  provisions  of 
the  Act,  until  and  unless  a  subse- 
quent assignment  is  executed  in 
accordance  therewith. 

"The  fifth  sub-section  states 
the  nature  of  the  consent  of  the 
creditors  which  is  requisite  for 
assignment  in  the  first  instance  to 
some  person  other  than  the  sheriff. 

"  These  are  the  only  sections  to 
which  it  is  necessary  to  refer  in 
order  to  explain  the  meaning  of 
sec.  9. 
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"  Before  discussing  the  effect  of 
the  enactments  to  which  attention 
has  been  called,  it  will  be  conve- 
nient to  glance  at  the  course  of 
legislation  in  relation  to  this  and 
cognate  matters  both  in  the  pro- 
vince and  in  the  Dominion.  The 
enactments  of  the  first  and  second 
sections  of  the  Act  of  1887  are  to 
be  found  in  substance  in  sees.  18 
and  19  of  the  Act  of  the  province 
of  Canada  passed  in  1858  for  the 
better  prevention  of  fraud.  There 
is  a  proviso  to  the  latter  section 
which  excepts  from  its  operation 
any  assignment  made  for  the  pur- 
pose of  paying  all  the  creditors  of 
the  debtor  rateably  without  prefer- 
ence. These  provisions  were  re- 
peated in  the  Revised  Statutes  of 
Ontario,  1877,  c.  118.  A  slight 
amendment  was  made  by  the  Act  of 
1884,  and  it  was  as  thus  amended 
that  they  were  re-enacted  in  1887. 
At  the  time  when  the  statute  of 
1858  was  passed  there  was  no  bank- 
ruptcy law  in  force  in  the  pro- 
vince of  Canada.  In  the  year 
1864  an  Act  respecting  insolvency 
was  enacted.  It  applied  in  Lower 
Canada  to  traders  only ;  in  Upper 
Canada  to  all  persons,  whether 
traders  or  non-traders.  It  pro- 
vided that  a  debtor  should  be 
deemed  insolvent  and  his  estate 
should  become  subject  to  com- 
pulsory liquidation  if  he  com- 
mitted certain  acts  similar  to  those 
which  had  for  a  long  period  been 
made  acts  of  bankruptcy  in  this 
country.  Among  these  acts  were 
the  assignment  or  the  procuring  of 
his  property  to  be  seized  in  execu- 
tion with  intent  to  defeat  or  delay 
his  creditors,  and  also  a  general 
assignment  of  his  property  for  the 
benefit  of  his  creditors  otherwise 
than  in  manner  provided  by  the 
statute.  A  person  who  was  unable 
to  meet  his  engagements  might 
avoid  compulsory  liquidation  by 
making  an  assignment  of  his  estate 
in  the  manner  provided  by  that  Act ; 
but  unless  he  made  such  an  assign- 
ment within  the  time  limited,  the 
liquidation  became  compulsory. 


"This  Act  was  in  operation  at 
the  time  when  the  British  North 
America  Act  came  into  force. 

"  In  1869  the  Dominion  Parlia- 
ment passed  an  Insolvency  Act 
which  proceeded  on  much  the  same 
lines  as  the  provincial  Act  of  1864 
but  applied  to  traders  only.  This 
Act  was  repealed  by  a  new  Insol- 
vency Act  of  1875,  which,  after 
being  twice  amended,  was,  together 
with  the  amending  Acts,  repealed 
in  1880. 

"In  1887,  the  same  year  in 
which  the  Act  under  consideration 
was  passed,  the  provincial  legis- 
lature abolished  priority  amongst 
creditors  by  an  execution  in  the 
High  Court  and  County  Courts, 
and  provided  for  the  distribution 
of  any  moneys  levied  on  an  execu- 
tion rateably  amongst  all  execution 
creditors,  and  all  other  creditors 
who  within  a  month  delivered  to 
the  sheriff  writs  and  certificates 
obtained  in  the  manner  provided 
for  by  that  Act. 

"  Their  Lordships  proceed  now 
to  consider  the  nature  of  the  enact- 
ment said  to  be  ultra  vires.  It 
postpones  judgments  and  execu- 
tions not  completely  executed  by 
payment  to  an  assignment  for  the 
benefit  of  creditors  under  the  Act. 
Now  there  can  be  no  doubt  that 
the  effect  to  be  given  to  judgments 
and  executions,  and  the  manner  and 
extent  to  which  they  may  be  made 
available  for  the  recovery  of  debts, 
are  prima  facie  within  the  legisla- 
tive powers  of  the  provincial  Par- 
liament. Executions  are  a  part  of 
the  machinery  by  which  debts  are 
recovered,  and  are  subject  to  regu- 
lation by  that  Parliament.  A  cre- 
ditor has  no  inherent  right  to  have 
his  debt  satisfied  by  means  of  a 
levy  by  the  sheriff,  or  to  any 
priority  in  respect  of  such  levy. 
The  execution  is  a  mere  creature 
of  the  law  which  may  determine 
and  regulate  the  rights  to  which 
it  gives  rise.  The  Act  of  1887 
which  abolished  priority  as  amongst 
execution  creditors  provided  a  sim- 
ple means  by  which  every  creditor 
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might  obtain  a  share  in  the  distri- 
bution of  moneys  levied  under  an 
execution  by  any  particular  cre- 
ditor. The  other  Act  of  the  same 
year,  containing  the  section  which 
is  impeached,  goes  a  step  further 
and  gives  to  all  creditors  under  an 
assignment  for  their  general  benefit 
a  right  to  a  rateable  share  of  the 
assets  of  the  debtor,  including 
those  which  have  been  seized  in 
execution. 

"  But  it  is  argued  that  inasmuch 
as  this  assignment  contemplates  the 
insolvency  of  the  debtor,  and  would 
only  be  made  if  he  were  insolvent, 
such  a  provision  purports  to  deal 
with  insolvency  and  therefore  is  a 
matter  exclusively  within  the  juris- 
diction of  the  Dominion  Parliament. 
Now  it  is  to  be  observed  that  an 
assignment  for  the  general  benefit 
of  creditors  has  long  been  known 
to  the  jurisprudence  of  this  country 
and  also  of  Canada,  and  has  its 
force  and  effect  at  common  law 
quite  independently  of  any  system 
of  bankruptcy  or  insolvency,  or  any 
legislation  relating  thereto.  So  far 
from  being  regarded  as  an  essential 
part  of  the  bankruptcy  law,  such 
an  assignment  was  made  an  act  of 
bankruptcy  on  which  an  adjudica- 
tion might  be  founded,  and  by  the 
law  of  the  province  of  Canada 
which  prevailed  at  the  time  when 
the  Dominion  Act  was  passed,  it 
was  one  of  the  grounds  for  an 
adjudication  of  insolvency. 

"  It  is  to  be  observed  that  the 
word  '  bankruptcy '  was  apparently 
not  used  in  Canadian  legislation, 
but  the  insolvency  law  of  the  pro- 
vince of  Canada  was  precisely  ana- 
logous to  what  was  known  in  Eng- 
land as  the  bankruptcy  law. 

"Moreover  the  operation  of  an 
assignment  for  the  benefit  of 
creditors  was  precisely  the  same, 
whether  the  assignor  was  or  was 
not  in  fact  insolvent.  It  was  open 
to  any  debtor  who  might  deem  his 
solvency  doubtful,  and  who  desired 
in  that  case  that  his  creditors  should 
be  equitably  dealt  with,  to  make 
an  assignment  for   their    benefit. 

S  2340. 


The  validity  of  the  assignment  and  Att.-Gen.  op 
its  effect  would  in  no  way  depend  Ontario  v. 

Att    (tEN'    OP 

on  the  insolvency  of  the  assignor,  Canada  ' 
and  their  Lordships  think  it  clear  '  . 

that  the  9th  section  would  equally  ^e"ts  ^d^ 
apply  whether  the  assignor  was  or  preferences 
was  not  insolvent.  Stress  was  laid  (Ont.)  Act. 
on  the  fact  that  the  enactment 
relates  only  to  an  assignment  under 
the  Act  containing  the  section,  and 
that  the  Act  prescribes  that  the 
sheriff  of  the  county  is  to  be  the 
assignee  unless  a  majority  of  the 
creditors  consent  to  some  other 
assignee  being  named.  This  does 
not  appear  to  their  Lordships  to 
be  material.  If  the  enactment 
would  have  been  intra  vires,  sup- 
posing sec.  9  had  applied  to  all 
assignments  without  these  restric- 
tions, it  seems  difficult  to  contend 
that  it  became  ultra  vires  by  reason 
of  them.  Moreover,  it  is  to  be 
observed  that  by  sub-sec.  2  of  sec. 
3,  assignments  for  the  benefit  of 
creditors  not  made  to  the  sheriff  or 
to  other  persons  with  the  prescribed 
consent,  although  they  are  ren- 
dered void  as  against  assignments 
so  made,  are  nevertheless,  unless 
and  until  so  avoided,  to  be  '  subject 
in  other  respects  to  the  provisions ' 
of  the  Act. 

"  At  the  time  when  the  British 
North  America  Act  was  passed 
bankruptcy  and  insolvency  legisla- 
tion existed,  and  was  based  on  very 
similar  provisions  both  in  Great 
Britain  and  the  province  of  Canada. 
Attention  has  already  been  drawn 
to  the  Canadian  Act. 

"  The  English  Act  then  in  force 
was  that  of  1861.  That  Act  ap- 
plied to  traders  and  non-traders 
alike.  Prior  to  that  date  the  opera- 
tion of  the  Bankruptcy  Acts  had 
been  confined  to  traders.  The  sta- 
tutes relating  to  insolvent  debtors, 
other  than  traders,  had  been  de- 
signed to  provide  for  their  release 
from  custody  on  their  making  an 
assignment  of  the  whole  of  their 
estate  for  the  benefit  of  their 
creditors. 

"  It  is  not  necessary  to  refer  in 
detail  to  the  provisions  of  the  Act 
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of  1861.  It  is  enough  to.  say  that 
it  provided  for  a  legal  adjudication 
in  bankruptcy,  with  the  conse- 
quence that  the  bankrupt  was  di- 
vested of  all  his  property  and  its 
distribution  amongst  his  creditors 
was  provided  for. 

"  It  is  not  necessary,  in  their 
Lordships'  opinion,  nor  would  it 
be  expedient,  to  attempt  to  define 
what  is  covered  by  the  words 
'  bankruptcy  '  and  '  insolvency  '  in 
sec.  91  of  the  British  North 
America  Act.  But  it  will  be  seen 
that  it  is  a  feature  common  to  all 
the  systems  of  bankruptcy  and  in- 
solvency to  which  reference  has 
been  made,  that  the  enactments 
are  designed  to  secure  that  in  the 
case  of  an  insolvent  person  his 
assets  shall  be  rateably  distributed 
amongst  his  creditors,  whether  he 
is  willing  that  they  shall  be  so 
distributed  or  not.  Although  pro- 
vision may  be  made  for  a  voluntary 
assignment  as  an  alternative,  it  is 
only  as  an  alternative.  In  reply 
to  a  question  put  by  their  Lord- 
ships, the  learned  counsel  for  the 
respondent  were  unable  to  point  to 
any  scheme  of  bankruptcy  or  in- 
solvency legislation  which  did  not 
involve  some  power  of  compulsion 
by  process  of  law  to  secure  to  the 
creditors  the  distribution  amongst 
them  of  the  insolvent  debtor's 
estate. 

"  In  their  Lordships'  opinion, 
these  considerations  must  be  borne 
in  mind  when  interpreting  the 
words  '  bankruptcy  '  and  '  insol- 
vency '  in  the  British  North 
America  Act.  It  appears  to  their 
Lordships  that  such  provisions  as 
are  found  in  the  enactment  in 
question,  relating  as  they  do  to 
assignments  purely  voluntary,  do 
not  infringe  on  the  exclusive  legis- 
lative power  conferred  upon  the 
Dominion  Parliament.  They  would 
observe  that  a  system  of  bank- 
ruptcy legislation  may  frequently 
require  various  ancillary  provisions 
for  the  purpose  of  preventing  the 
scheme  of  the  Act  from  being  de- 
feated.    It  may  be    necessary  for 


this  purpose  to  deal  with  the  effect 
of  executions  and  other  matters 
which  would  otherwise  be  within 
the  legislative  competence  of  the 
provincial  legislature.  Their  Lord- 
ships do  not  doubt  that  it  would  be 
open  to  the  Dominion  Parliament 
to  deal  with  such  matters  as  part 
of  a  bankruptcy  law,  and  the  pro- 
vincial legislature  would  doubtless 
be  then  precluded  from  interfering 
with  this  legislation,  inasmuch  as 
such  interference  would  affect  the 
bankruptcy  law  of  the  Dominion 
Parliament.  But  it  does  not  follow 
that  such  subjects  as  might  pro- 
perly be  treated  as  ancillary  to  such 
ft  law,  and  therefore  within  the 
powers  of  the  Dominion  Parlia- 
ment, are  excluded  from  the  legis- 
lative authority  of  the  provincial 
legislature  when  there  is  no  bank- 
ruptcy or  insolvency  legislation  of 
the  Dominion  Parliament  in  exist- 
ence. 

"  Their  Lordships  will  therefore 
humbly  advise  Her  Majesty  that 
the  decision  of  the  Court  of  Appeal 
ought  to  be  reversed,  and  that  the 
question  ought  to  be  answered  in 
the  affirmative.  The  parties  will 
bear  their  own  costs  of  this  appeal." 

The  Dominion  Parliament  can 
deprive  the  public  of  access  to  a 
portion  of  the  foreshore  by  giving 
power  to  a  railway  company  to 
build  on  such  alleged  right  of 
way :  City  of  Vancouver  v.  Cana- 
dian Pacific  Railway,  Feb.  20, 
1894,  23  S.  C.  R.  1,  affirming  2  S. 
C.  B.  C.  306. 

The  Canadian  Temperance  Act, 
1878,  is  not  a  matter  in  relation  to 
property  and  its  rights,  for  it  had 
in  its  legal  aspect  an  obvious  and 
close  resemblance  to  the  laws 
which  place  restrictions  on  the  sale 
and  custody  of  poisonous  drugs 
or  of  dangerously  explosive  sub- 
stances. Nor  could  it  be  regarded 
as  restriction  on  "  civil  rights," 
for  laws  of  this  nature,  like  laws 
making  it  criminal  for  a  man  to  set 
fire  to  his  house,  to  overwork  his 
horse,  or  prohibiting  the  sale  or 
exposure  of  cattle  having  a  con- 
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tagious  disease,  belong  to  the  sub- 
ject of  public  wrongs  rather  than 
to  that  of  civil  rights.  See  Russell 
v.  The  Queen,  June  23,  1882,  7 
App.  Cas.  829;  51  L.  J.  P.  C.  77; 
46  L.  T.  889. 

In  Cushing  v.  Dupdy,  April  15, 
1880,  5  App.  Cas.  409 ;  49  L.  J. 
P.  C.  63 ;  42  L.  T.  445,  the  ap- 
pellant was  refused  leave  to  appeal 
by  the  Queen's  Bench,  Quebec,  on 
the  ground  that  the  Dominion  Act, 
40  Vict.  c.  41.  s.  28,  by  adding 
to  sec.  128  of  the  Dominion  Act, 
38  Vict.  c.  16.,  "  The  judgment  of 
the  court  to  which  under  this  section 
the  appeal  can  be  made  shall  be 
final."  The  Privy  Council  held 
the  Boyal  prerogative  to  allow  an 
appeal  was  not  touched  by  the 
Dominion  Act,  as  it  did  not  profess 
to  touch  it,  and  upon  general 
principles  the  rights  of  the  Crown 
can  only  be  taken  away  by  express 
words,  and  granted  leave  to  appeal. 
See  sec.  91,  sub-sec.  21. 

The  provinces  can  by  law  de- 
termine the  terms  upon  which  aliens 
may  become  entitled  to  preempt 
land  within  the  province.  Opinion 
of  Minister  of  Justice,  3  June  1873. 
Prov.  Leg.,  1886,  721. 

Bitchie,  C.J.,  said  in  the  City  of 
Fredericton,  April  13, 1880, 3  S.C.R. 
505  [see  ante,  sub-sec.  27,  sec.  91]  : 
"  To  my  mind  it  seems  very 
clear  that  the  general  jurisdiction 
or  sovereignity  "  which  is  conferred 
upon  the  Dominion  "  emphatically 
negatives  the  idea  that  there  is  not 
within  the  Dominion  legislative 
power  or  authority  to  deal  with 
the  question  of  prohibition  in  re- 
spect to  the  sale  or  traffic  in  in- 
toxicating liquors  or  any  other 
article  of  trade  or  commerce.  It 
is  said  a  power  to  regulate  does  not 
include  a  power  to  prohibit.  Apart 
from  the  general  legislative  power 
which,  I  think,  belongs  to  the 
Dominion  Parliament,  I  do  not 
entertain  the  slightest  doubt  that 
the  power  to  prohibit  is  within  the 
power  to  regulate."    But  see  Gov.- 


Gen.  Dominion  v.  The  Four  Pro-  City  of  Feed- 
vinces,   and  The  Liquor   License  ei"cton. 
Acts,  1883-4,  sub-sec.  9,  sec.  92, 
where   the  result  appeared  to    be 
that  the  Dominion  could  not  pro- 
hibit   totally.      See   argument  in 
Gov.-Gen.     There  Lord  Herschell 
[then  Sir  Parrer  Herschell]  argued  Cusiiing  v. 
that  in  Citizens'  Insurance  Co.  v.  D^puy. 
Parsons  it  was  held  that  the  local 
Act  was  not  ultra  vires  because  it 
was  not  overborne  by  the  provision 
as  to  the  regulation  of  trade  and 
commerce.     It  was  the  creation  of 
certain  implied  conditions  in  that 
particular  province  ;  relating  to  the 
property  in  that   province;  also  a 
matter  dealing  with  civil  rights  in 
that  province. 

In  Forsyth  v.  Buky,  .Tune  14,  Foksyth  «.<. 
1888,  15  S.  C.  R.  543,  the  con-  BuET- 
stitutional  question  as  to  the  validity 
of  35  Vict.  (Dom.)  c.  115.,  which 
incorporated  the  Island  of  Anti- 
eosti  Co.,  was  raised.  It  was 
held  by  Strong,  Fournier,  and 
Taschereau,  JJ.  (Ritchie,  C. J.,  and 
Gwynne,  J.,  dissenting),  that  as 
the  sale  to  the  company  had  been 
recognised  by  the  person  whom 
the  plaintiff  represented,  and  the 
plaintiff  herself  having  been  a 
party  to  the  sale  by  licitation  (a 
compulsory  proprietors'  sale)  of  the 
island,  she  was  estopped  from 
raising  the  constitutional  question 
and  from  claiming  to  set  aside  the 
deed  of  sale. 

Sir  W.  Ritchie,  C.J.,  said  : 
"  This  Dominion  Act,  so  far  as 
it  professes  to  confer  the  right  to 
purchase  the  island  of  Anticosti,  in 
the  province  of  Quebec,  and  to  sell 
or  lease  the  same,  is  in  my  opinion 
clearly  ultra  vires  of  the  Dominion 
Parliament.  It  is  for  a  provincial 
object,  and  affecting  property  and 
civil  rights  in  the  province  of 
Quebec  alone ;  the  legislative  right 
to  incorporate  such  a  company 
belongs  to  the  provincial  legis- 
lature under  the  B.  K".  A.  Act. 
The  company,  then,  having  no  legal 
existence  to  enable'  them  to  pur- 
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chase,  hold,  or  sell  the  land,  the 
answer  to  the  plaintiff's  contention 
simply  is  :  If  the  Dominion  Act  is 
ultra  vires,  the  alleged  company 
never  was  incorporated  in  reference 
to  provincial  objects,  or  in  con- 
nection with  property  and  civil 
rights  in  the  province;  therefore, 
there  was  no  charter  to  be  violated, 
nor  any  charter  into  the  validity  of 
which  it  is  necessary  to  inquire. 
The  existence  of  this  company  is  not 
questioned  collaterally,  but  directly, 
in  this  case,  the  plaintiff  claiming 
by,  through  and  under  the  alleged 
corporation,  which,  as  shown,  should 
have  no  existence  as  such. 


In  that  case  a  petition  for  special 
leave  to  appeal  was  presented  to  the 
Judicial  Committee.  In  refusing 
permission  to  appeal,  Sir  Barnes 
Peacock  [there  being  also  present 
Lord  Hobhouse  and  Lord  Mac- 
naghten]  said  the  constitutional 
point  might  have  been  raised ;  but 
the  opportunity  to  do  so  not  having 
been  taken,  that  question  could  not 
be  re-opened:  Queen's  Order,  10 
Aug.  1888;  11  Can.  Gaz.  418. 

See  Marbury  v.  Madison,  5  S.  C. 
IT.  S.  (1  Cranch)  137.  An  Act  re- 
pugnant to  the  Constitution  cannot 
become  a  law. 


(14.)  The  administration  of  justice  in  the  province, 
including  the  constitution,  maintenance,  and 
organization  of  provincial  courts,  both  of  civil 
and  of  criminal  jurisdiction,  and  including 
procedure  in  civil  matters  in  those  courts.1 


Th^berae  v. 
Landry. 


1  The  Imperial  statute,  in  assigning 
to  the  Dominion  Parliament  (sec. 
91,  sub-sec.  21)  bankruptcy  and 
insolvency,  intended  to  confer  on  it 
legislative  power  to  interfere  with 
procedure  within  the  provinces  so 
far  as  a  general  law  relating  to 
those  subjects  might  be  affected 
therein.  And  therefore  the  Privy 
Council  decided  in  Cushing  v. 
Dupuy,  in  Q.  B.,  Quebec,  2  March 
1878,  22  L.  C.  J.  201 ;  in  P.  C. 
April  15,  1880,  Wheeler's  P.  C. 
Law,  113;  5  App.  Cas.  409,  p.  416  ; 
49  L.  J.  P.  C.  63;  42  L.  T. 
445  [ante,  p.  80],  that  the  Par- 
liament of  Canada  would  not  in- 
fringe the  exclusive  powers  given  to 
the  provincial  legislatures  by  en- 
acting, by  40  Vict.  (Dom.)  c.  41. 
s.  28,  that  the  judgment  of  the 
Court  of  Queen's  Bench  in  matters 
of  insolvency  should  be  final  and 
not  subject  to  the  appeal  as  of 
right  to  Her  Majesty  in  Council. 
See  also  Tennant  v.  Union  Bank 
of  Canada,  Ontario  C.  A.,  8  Jan. 
1892,  19  O.  A.  E.  1,  Dec.  9,  1893, 
[1894]  A.  C.  31;   63  L.  J.  P.  C. 


25;  69  L.  T.  774  [see  sub-sec. 
13].  The  result  is,  the  Dominion 
Parliament  can  take  away  leave  to 
appeal  as  of  right,  but  not  the  pre- 
rogative of  the  Queen  to  grant 
leave,  unless  it  is  done  by  express 
words.  And  there  is  a  third  case 
where  no  right  to  appeal  ever  did 
exist ;  in  that  case  it  is  doubtful  if 
the  Queen  can  give  leave. 

Theberge  v.  Landry,  in  Sup.  C. 
Quebec,  29  May  1876;  in  P.  C.  7 
Nov.  1876,  2  App.  Cas.  102;  46  L. 
J.  P.  C.  1;  35  L.  T.  640;  25  W. 
R.  216;  3  Q.  L.  E.  202,  was  a  case 
where  the  provincial  legislature  as- 
signed to  the  provincial  court  con- 
troverted election  petitions. 

Lord  Cairns,  L.C.  [there  being 
also  present  Sir  Barnes  Peacock, 
Sir  Robert  Collier,  and  Sir  Henry 
Keating],  delivered  the  following 
judgment  on  the  petition  for  leave 
to  appeal : — 

"The  petitioner  in  this  case 
states  that  he  was  a  candidate  at 
an  election  held  in  July  1875, 
in  the  province  of  Quebec,  for  the 
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office  of  member  to  represent  the 
electoral  district  of  Montmanier  in 
the  legislative  assembly  of  the  pro- 
vince, and  that  he  was  declared 
duly  elected;  but  that  after  the 
election  a  petition  was  presented 
by  certain  electors  against  the 
return  of  the  petitioner,  alleging 
that  he  had  been  guilty  of  corrupt 
practices  by  himself  and  his  agents, 
and  praying  that  the  seat  might  be 
declared  vacant,  and  the  petitioner 
declared  disqualified,  in  accordance 
with  the  provisions  of  the  Quebec 
Controverted  Elections  Act.  He 
then  states  that  the  petition  was 
tried  according  to  the  Act  before 
the  court,  and  that  the  court  pro- 
nounced a  sentence  against  the 
petitioner,  declaring  the  election 
null  and  void,  and  declaring  him 
guilty  of  corrupt  practices,  both 
personally  and  by  his  agents.  The 
petition  states  certain  objections 
which  the  petitioner  makes  to  the 
decision  of  the  court,  and  prays 
that  Her  Majesty  in  Council  will 
be  graciously  pleased  to  order  that 
the  petitioner  shall  have  special 
leave  to  appeal  from  the  judgment 
of  the  Superior  Court  for  the  pro- 
vince of  Quebec  of  the  29th  May 
1876,  that  is  to  say,  from  the 
judgment  declaring  the  election  of 
the  petitioner  to  be  null  and  void. 

"The  Act  of  Parliament  in 
question  is  the  Quebec  Controverted 
Elections  Act  of  the  year  1875. 
That  Act  repealed  an  Act  of  the 
Quebec  Legislature  of  the  36th 
year  of  Her  Majesty's  reign,  that 
is,  in  1872,  which  was  entituled 
'  An  Act  to  provide  for  the  Deci- 
sion of  Controverted  Elections  by 
the  Judges,  and  to  make  better 
provision  for  the  Prevention  of 
Corrupt  Practices  at  Elections.' 
That  Act  of  1872  appears  to  have 
been  the  Act  which,  in  Quebec, 
transferred  to  the  court  the  decision 
of  controverted  elections,  which 
before  that  time  was  vested  in  or 
was  retained  in  its  own  hands  by 
the  legislative  assembly  of  the  pro- 
vince. By  the  force  of  the  two 
Acts  of  1872  and  1875,  in  Quebec, 


as  in  this  country,  the  decision  of  Thebekqe  i: 
questions  of  that  kind  has  now  Landey- 
become  vested  in  the  Supreme 
Court.  The  89th  section  of  the 
later  of  these  two  Acts,  the  Act  of 
1875,  provides  that  the  superior 
court  sitting  in  review  shall  deter- 
mine,— first,  whether  the  member 
whose  election  or  return  is  com- 
plained of  has  been  duly  elected  or 
declared  elected;  second,  whether 
any  other  person,  and  who,  has 
been  duly  elected;  third,  whether 
the  election  was  void ;  and  fourth, 
all  other  matters  arising  out  of  the 
petition  or  requiring  its  determina- 
tion. Then  the  90th  section  en- 
acts, '  Such  judgment  shall  not  be 
susceptible  of  appeal.' 

"  Now,  upon  that  90th  section  it 
is  contended  on  behalf  of  the  peti- 
tioner that  it  does  not  take  away 
any  prerogative  right  of  the  Crown ; 
that  the  Crown  and  the  preroga- 
tive of  the  Crown  is  not  specially 
or  particularly  mentioned ;  and  that 
the  general  rule  is,  that  the  pre- 
rogative of  the  Crown  cannot  be 
taken  away  except  by  a  specific 
enactment.  It  is  said  that  this 
section  may  be  satisfied  by  holding 
that  the  intention  of  the  legislature 
was  that  there  should  be  no  appeal 
from  a  superior  court  to  the  Court 
of  Queen's  Bench  in  the  colony, 
which  was  the  kind  of  appeal  that 
existed  in  civil  cases  in  the  colony, 
and  that  the  prerogative  of  the 
Crown  is  not  in  any  way  affected. 

"  Their  Lordships  wish  to  state 
distinctly,  that  they  do  not  desire 
to  imply  any  doubt  whatever  as  to 
the  general  principle,  that  the  pre- 
rogative of  the  Crown  cannot  be 
taken  away  except  by  express 
words;  and  they  would  be  pre- 
pared to  hold,  as  often  has  been  held 
before,  that  in  any  case  where  the 
prerogative  of  the  Crown  has 
existed,  precise  words  must  be 
shown  to  take  away  that  preroga- 
tive. But,  in  the  opinion  of  their 
Lordships,  a  somewhat  different 
question  arises  in  the  present  case. 
These  two  Acts  of  Parliament,  the 
Acts  of  1872  and  1875,  are  Acts 
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ThiSbeegb  j).       peculiar  in  their  character.     They 
Laudry.  are  jjQt  Acts  constituting  or  pro- 

viding for  the  decision  of  mere 
ordinary  civil  rights ;  they  are 
Acts  creating  an  entirely  new,  and 
up  to  that  time  unknown,  juris- 
diction in  a  particular  court  of  the 
colony  for  the  purpose  of  taking 
.out,  with  its  own  consent,  of  the 
legislative  assembly,  and  vesting  in 
that  court,  that  very  peculiar  juris- 
diction which,  up  to  that  time,  had 
existed  in  the  legislative  assembly 
of  deciding  election  petitions,  and 
determining  the  status  of  those  who 
claimed  to  be  members  of  the  legis- 
lative assembly.  A  jurisdiction  of 
that  kind  is  extremely  special,  and 
one  of  the  obvious  incidents  or 
consequences  of  such  a  jurisdiction 
must  be  that  the  jurisdiction,  by 
whomsoever  it  is  to  be  exercised, 
should  be  exercised  in  a  way  that 
should  as  soon  as  possible  become 
conclusive,  and  enable  the  con- 
stitution of  the  legislative  assembly 
to  be  distinctly  and  speedily  known. 
Accordingly  we  find,  on  looking  at 
the  Act  of  Parliament,  that  after 
providing  by  the  89th  section  as  to 
the  matters  which  the  superior 
court  is  authorized  to  determine, 
the  91st  section  declares  that  a 
certified  copy  of  the  judgment  shall 
be  transmitted  without  delay  to  the 
Speaker,  and  another  to  the  pro- 
thonotary  in  the  district  in  which 
the  petition  was  presented,  and 
then  the  118th  section  provides  : — 
'  The  Speaker  shall,  at  the  earliest 
practical  moment  after  having  re- 
ceived the  judgments  and  reports, 
adopt  all  the  proceedings  necessary 
for  confirming  or  altering  the  re- 
turn of  the  returning  officer,  or  for 
the  issuing  of  a  new  writ  for  a  new 
election  within  30  days,  or  for 
otherwise  carrying  the  final  judg- 
ment into  execution,  as  circum- 
stances may  require.  He  may,  for 
the  issuing  of  such  writ  of  election, 
address  his  warrant  under  hand 
and  seal  to  the  Clerk  of  the  Crown 
in  Chancery.'  Then  the  119th 
section  is: — 'The  Speaker  shall 
without  delay  communicate  to  the 


legislative  assembly  the  judgments 
and  the  reports  received,  and  his 
own  proceedings  thereon.'  And 
the  120th  section  is : — '  When  a 
special  report  has  been  received, 
the  legislative  assembly  may  make 
such  order  in  respect  of  such 
special  report  as  it  may  deem 
proper.'  The  whole  scheme,  there- 
fore, of  the  Act  of  Parliament  is 
that,  once  the  action  of  the  superior 
court  takes  place,  and  the  decision 
of  the  superior  court  arrived  at, 
the  machinery  is  to  go  on  just  as  it 
had  formerly  gone  on  inside  the 
legislative  assembly  ; — writs  are  to 
be  issued,  seats  are  to  be  taken, 
other  proceedings  are  to  be  had,  as 
would  have  been  the  case  before 
the  court  was  called  into  operation, 
and  when  the  legislative  assembly 
decided  these  matters  by  its  own 
authority. 

"  Stopping  there,  it  would  be 
very  diflicult  to  do  otherwise  than 
conclude,  from  the  character  of 
these  enactments,  that  the  object 
which  the  legislature  had  in  view 
was  to  have  a  decision  of  the 
superior  court,  which,  once  arrived 
at,  should  be  for  all  purposes  con- 
clusive. 

"But  there  is  a  further  con- 
sideration which  arises  upon  this 
Act.  If  the  judgment  of  the  su- 
perior court  should  not  he  con- 
clusive, of  course  the  argument  is 
that  the  power  which  is  to  he 
brought  to  bear  to  review  the 
judgment  is  the  power  of  the 
Crown  in  Council. 

"Now,  the  subject-matter,  as 
has  been  said,  of  the  legislation  is 
extremely  peculiar.  It  concerns 
the  rights  and  the  privileges  of  the 
electors  and  of  the  legislative 
assembly  to  which  they  elect  mem- 
bers. Those  rights  and  privileges 
have  always  in  every  colony,  fol- 
lowing the  example  of  the  mother 
country,  been  jealously  maintained 
and  guarded  by  the  legislative 
assembly.  Above  all,  they  have 
been  looked  upon  as  rights  and 
privileges  which  pertain  to  the 
legislative  assembly,  in    complete 
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independence  of  the  Crown,  so  far 
as  they  properly  exist.  And  it 
would  be  a  result  somewhat  sur- 
prising, and  hardly  in  consonance 
with  the  general  scheme  of  the 
legislation,  if,  with  regard  to  rights 
and  privileges  of  this  kind,  it  were 
to  be  found  that  in  the  last  resort 
the  determination  of  them  no 
longer  belonged  to  the  legislative 
assembly,  no  longer  belonged  to 
the  superior  court  which  the  legis- 
lative assembly  had  put  in  its  place, 
but  belonged  to  the  Crown  in 
Council,  with  the  advice  of  the 
advisers  of  the  Crown  at  home,  to 
be  determined  without  reference 
either  to  the  judgment  of  the  legis- 
lative assembly,  or  of  that  court 
which  the  legislative  assembly  had 
substituted  in  its  place. 

"  These  are  considerations  which 
lead  their  Lordships  not  in  any  way 
to  infringe,  which  they  would  be  far 
from  doing,  upon  the  general  prin- 
ciple that  the  prerogative  of  the 
Crown,  once  established,  cannot  be 
taken  away,  except  by  express 
words;  but  to  consider  with  anxiety 
whether  in  the  scheme  of  this 
legislation  it  ever  was  intended  to 
create  a  tribunal  which  should 
have,  as  one  of  its  incidents,  the 
liability  to  be  reviewed  by  the 
Crown  under  its  prerogative.  In 
other  words,  their  Lordships  have 
to  consider,  not  whether  there  are 
express  words  here  taking .  away 
prerogative,  but  whether  there  ever 
was  the  intention  of  creating  this 
tribunal  with  the  ordinary  incident 
of  an  appeal  to  the  Crown.  In  the 
opinion  of  their  Lordships,  advert- 
ing to  these  considerations,  the 
90th  section,  which  says  that  the 
judgment  shall  not  be  susceptible 
of  appeal,  is  an  enactment  which 
indicates  clearly  the  intention  of 
the  legislature  under  this  Act, — an 
Act  which  is  assented  to  on  the 
part  of  the  Crown,  and  to  which 
the  Crown,  therefore,  is  a  party, — 
to  create  this  tribunal  for  the  pur- 
pose of  trying  election  petitions  in 
a  manner  which  should  make  its 
decision  final  to  all  purposes,  and 


should  not  annex  it  to  the  incident  Tu&serge  v. 
of  its  judgment  being  reviewed  by  LANDEy- 
the  Crown  under  its  prerogative. 

"  In  the  opinion,  therefore,  of 
their  Lordships,  there  is  not  in  this 
case,  adverting  to  the  peculiar 
character  of  the  enactment,  the 
prerogative  right  to  admit  an  ap- 
peal, and  therefore  the  petition 
must  be  refused. 

"  It  is,  of  course,  in  this  view  of 
the  case,  unnecessary  to  consider 
whether,  if  there  had  been  a  right 
to  admit  an  appeal,  it  would  have 
been  a  case  in  which,  in  the  discre- 
tion of  this  tribunal,  an  appeal 
should  be  admitted.  On  that  point 
their  Lordships  have  never  enter- 
tained any  shadow  of  doubt.  They 
clearly  are  of  opinion  that,  even  if 
there  was  the  power  of  admitting 
an  appeal,  this  is  not  a  case  in 
which  an  appeal  Ought  to  be  ad- 
mitted ;  but,  in  their  opinion,  it  is 
not  a  case  in  which  it  was  ever 
contemplated  or  intended  that  there 
should  be  a  power  to  admit  an  ap- 
peal on  the  part  of  the  legislature. 

"  Their  Lordships  were  in  one 
part  of  Mr.  Benjamin's  argument 
pressed  with  another  matter,  that 
even  if  an  appeal  should  not  be 
here  admitted  generally,  yet  that 
there  was  in  the  finding  of  the 
judge  a  subordinate  part,  which 
ought  to  be  brought  by  way  of  review 
before  this  tribunal.  Mr.  Benjamin 
said  that  the  judge  had  found  that 
the  petitioner  was  personally  guilty 
of  corrupt  practices ;  and  then  he 
said  that  the  Quebec  Election  Act, 
by  a  particular  section,  the  267th, 
provided  that  if  it  is  proved  before 
the  court  that  corrupt  practices  have 
been  committed  by  or  with  the 
actual  knowledge  or  consent  of  any 
candidate,  not  only  the  election  shall 
be  void,  but  the  candidate  shall, 
during  the  seven  years  next  after 
the  date  of  such  decision,  be  incap- 
able of  being  elected  to  and  of 
sitting  in  the  legislative  assembly, 
of  voting  at  any  election  of  a  mem- 
ber of  the  House,  or  holding  an 
office  in  the  nomination  of  the 
council  of  the  Lieutenant-Governor 


312     B.N.A.  ACT,  s.  92  (14).— "CIVIL  JURISDICTION." 


Valin  v. 

LOIS. 


Th^beege  v.       of  the   province.      Mr.  Benjamin 
Landry,  contended  that  the  Act  of  Parlia- 

ment, so  far  as  it  engrafted  on  the 
decision  of  the  judge  this  declara- 
tion of  incapacity,  was  ultra  vires 
the  power  of  the  legislature  of  the 
province.  Upon  that  point  their 
Lordships  do  not  think  it  necessary 
to  express  any  opinion  whatever. 
If  the  Act  of  Parliament  was  in 
this  respect,  as  contended,  ultra 
vires  the  provincial  legislature,  the 
only  result  will  be  that  the  con- 
sequence declared  by  this  section  of 
the  Act  of  Parliament  will  not 
enure  against  and  will  not  affect  the 
petitioner ;  but  it  is  not  a  subject 
which  should  lead  to  any  different 
determination  with  regard  to  that 
part  of  the  case. 

"  Upon  the  whole,  their  Lord- 
ships will  humbly  advise  Her  Ma- 
jesty that  this  petition  be  dis- 
missed." 
Lang-  In  Valin  v.  Langlois,  in  S.  C, 
Quebec,  Jan.  1879,  5  Q.  L.  R.  1, 
the  question  was  whether  the  court 
could  legally  discharge  the  duties 
assigned  to  it  by  the  Dominion 
Controverted  Elections  Act,  1874. 
Meredith,  C.J.,  said:  "The 
answer  to  that  question  must  de- 
pend on  the  right  of  the  Dominion 
to  legislate  on  the  subject,  and  upon 
the  extent  of  the  powers  of  this 
Court  considered  in  relation  to  the 
duties  thus  assigned  to  it  "  by  the 
Act.  .  .  "I  may  at  once  admit, 
although  the  admission  by  some 
may  be  deemed  to  go  too  far, 
that  in  my  opinion  the  '  con- 
stitution '  of  provincial  courts, 
which  is  exclusively  within  the 
power  of  the  provincial  legislature, 
includes  the  power  to  determine  the 
jurisdiction  of  those  courts ;  and 
places  that  jurisdiction  beyond  the 
control  of  the  Dominion  Parlia- 
ment. If  that  opinion  be  well 
founded,  then  the  powers  of  this 
Court  could  not  be  enlarged  by  the 
Controverted  Elections  Act  of 
1874  ;  and,  therefore,  according  to 
my  views,  it  becomes  necessary  to 
inquire  what  are  the  powers  of  this 


Court  according  to  its  constitution." 
Reads  sec.  2,  c.  78.  of  C.  S.  L.  C,  as 
follows  :  " '  The  Superior  Court  has 
original  civil  j  urisdiction  throughout 
Lower  Canada,  with  full  power  and 
authority  to  take  cognizance  of,  hear, 
try,  and  determine  in  the  first  in- 
stance, and  in  due  course  of  law,  all 
civilpleas,causes,and  matters  what- 
soever, as  well  those  in  which  the 
Crown  may  be  a  party,  as  all  others, 
excepting  those  purely  of  Admiralty 
jurisdiction,  also  those  over  which 
original  jurisdiction  is  given  to  the 
Circuit  Court.'"  His  Lordship  then 
continued,  that  the  court  having  in 
effect  civil  jurisdiction  throughout 
the  province  to  try  and  determine 
'allcivil  matters,'  subject  to  certain 
exceptions,  the  question  reduced 
itself  to  this,  Was  the  trial  of  a  con- 
tested election  petition  a  civil  mat- 
ter ?  And  he  considered  it  was,  once 
the  House  of  Commons,  like  the 
House  of  Commons,  England,  had 
relinquished  the  privilege  of  deter- 
mining contested  election  petitions. 
On  the  further  point  that  the  Par- 
liament of  Canada  was  held  in 
another  province,  he  said  (p.  11) : 
"  It  may  be  true  that  the  jurisdic- 
tion of  the  provincial  court,  of 
which  I  am  a  member,  cannot  be 
extended  by  the  Dominion  Parlia- 
ment; but  I  am  not  aware  that  there 
is  anything  to  prevent  me,  as  a 
judge  named  by  the  Dominion 
Government,  from  discharging  any 
duty  assigned  to  me  by  the  Domi- 
nion Parliament.  .  .  Theframersof 
the  statute  of  1873  deemed  it  pru- 
dent to  make  the  judges  of  the 
Superior  Court  a  new  Dominion 
Court,  as  to  the  powers  of  which 
there  could  be  no  difficulty.  But  I 
cannot  see  that  any  such  proceeding 
was  necessary,  with  respect  to 
judicial  powers  intended  to  be  given 
to  the  judges  separately,  acting  out 
of  court,  as  I  am  now  doing.  If 
the  Dominion  Parliament,  as  was 
done  by  the  Act  of  1873  (36  Vict, 
c.  28.),  could  make  me  a  judge  of 
another  court,  and  then  give  me,  out 
of  court,  the  powers  in  question,  I 
fail  to  see  why  the  same  legislature 
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could  not  confer  upon  me  the  same 
powers  without  going  through  the 
form  of  creating  a  new  court."    .  . 
His  Lordship  then  said  a   judge 
holding  a  trial  under  sec.  48  of  the 
Act  of  1874  (37  Vict.  c.  10.,  which 
repealed  the  Act  of  1873)  would  be 
in  the  same  position  as  the  judges 
were    who    held     election    courts 
under  the  Act  of   1873.     That  a 
number  of  American  cases  had  been 
referred  to,  but  he  did   not  dwell 
upon  them  as  he  did  not  question 
the  proposition  they  were  intended 
to  support,  namely,  that  under  the 
Act  of  Confederation  the  Dominion 
Parliament    cannot     enlarge     the 
jurisdiction     of     the      provincial 
courts.  Again,  his  Lordship  said  the 
question    in    Theberge   v.  Landry 
[see  above]  was  different,  inasmuch 
as  the  main  question  in  this  case 
was  the  power  of    the  Dominion 
Parliament     to     impose     certain 
duties  upon  the  provincial  courts. 
But  no  such  question  was  raised  in 
Theberge  v.  Landry;  the  statutes  in 
question  in  that  case  beingprovincial 
statutes  respecting  provincial  courts ; 
there  being  no  question  as  to  the 
power  of  the  provincial  legislatures 
to   pass   such  statutes.     He   then 
passed  to  the  objection  that,  not- 
withstanding the  provision  of  the 
Imperial    Act,   declaring   that  the 
provincial  legislature  has  exclusive 
power  to  legislate  as  to  procedure 
in     civil     matters    in     provincial 
courts,  the  Dominion  Parliament, 
by  the  statute  impugned,  has  de- 
clared   what    shall    be    from    be- 
ginning to  end  the  procedure   in 
this  provincial  court,  in  this  civil 
matter,  and  continued :    "  In  order 
(p.  14)  to  arrive  at  the  true  mean- 
ing of  the  section  respecting  pro- 
cedure in  civil  matters  in  the  pro- 
vincial courts,  it  is  necessary  to  re- 
collect  that    although  very  much 
the  greater  part  of  the  civil  matters 
in  the  provincial  courts  are  matters 
completely  within  the    powers  of 
the  provincial  legislatures,  yet  that 
there  are  some  of  these  matters — 
for  instance,  the  present  matter,  and, 
I  think  I  may  add,  matters  in  insol- 


vency— wholly  beyond  the  powers  Valin  v.  Lang- 
of  the  provincial  legislature  [but  L0IS- 
see  Cushing  v.  Dupuy,  ante,  p.  78]  ; 
and,  bearing  this  in  mind,  I  think 
the  provisions  of  the  Imperial  Act, 
giving  the  provincial  legislature 
exclusive  power  to  make  laws  re- 
specting proceedings  in  '  civil  mat- 
ters '  in  provincial  courts,  may  from 
the  nature  of  the  subject  be  under- 
stood as  meaning  '  civil  matters ' 
within  the  power  of  those  legisla- 
tures, and  not  as  giving,  as  is  con- 
tended, to  the  provincial  legisla- 
tures power  to  establish  the  pro- 
cedure in  civil  matters,  in  other 
respects,  utterly  beyond  then- 
power,  and  completely  under  the 
control  of  the  Dominion  Parlia- 
ment. ISTow  if  the  exclusive  power 
of  the  provincial  legislatures  as  to 
the  regulation  of  procedure  does 
not  extend  to  matters,  as  to  which, 
in  other  respects,  they  have  no 
control,  and  which  in  no  respect 
concern  them,  then  such  mat- 
ters, even  as  to  procedure,  would 
be  within  the  general  powers  of 
the  Dominion  Parliament,  and  the 
difficulty  as  to  procedure  would 
disappear."  Affirmed  in  3  S.C.R.  1, 
by  Sir  Wm.  Ritchie,  C.  J.,  Fournier, 
Henry,  Taschereau,  and  Grwynne, 
JJ. 

Valin  v.  Langlois  was  heard 
and  decided  in  the  Privy  Council  on 
a  motion  for  special  leave  to  appeal, 
Dec.  13,  1879,  5  App.  Cas.  115; 
49  L.  J.  P.  C.  37 ;  41  L.  T.  662. 

Lord  Selborne,  delivering  judg- 
ment, dealing  with  sub-sec.  14, 
sec.  92,  said  [5  App.  Cas.  p.  119; 
see,  for  full  judgment,  ante,  p.  18]  : 
"  Even  if  sec.  41  were  not  in  the 
Act,  it  would  not  be  quite  plain 
that  the  transfer  of  the  jurisdic- 
tion to  determine  upon  the  right 
to  seats  in  the  Canadian  Legis- 
lature— a  thing  which  had  been 
always  done  not  by  courts  of  justice 
but  otherwise — would  come  within 
the  natural  import  of  those  general 
words,  'the  administration  of  jus- 
tice in  the  province,  and  the  con- 
stitution, maintenance,  and  organi- 
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zation  of  provincial  courts,  and 
procedure  in  civil  matters  in  those 
courts.'  But  one  thing  at  least  is 
clear,  that  those  words  do  not  point 
expressly,  or  by  any  necessary  im- 
plication, to  the  particular  subject 
of  election  petitions ;  and  when 
we  find  in  the  same  Act  another 
clause  which  deals  expressly  with 
those  petitions,  there  is  not  the 
smallest  difficulty  in  taking  the  two 
clauses  together  and  placing  upon 
them  both  a  consistent  construction. 
That  other  clause,  the  41st,  ex- 
pressly says  that  the  old  mode  of 
determining  this  class  of  questions 
was  to  continue  until  the  Parlia- 
ment of  Canada  should  otherwise 
provide.  It  was,  therefore,  the 
Parliament  of  Canada  which  was 
otherwise  to  provide."  .... 
"  Even  supposing  that  this  were 
not  in  truth  and  in  substance  the 
creation  of  a  new  court.  If  the 
subject-matter  is  within  the  juris- 
diction of  the  Dominion  Parlia- 
ment it  is  not  within  the  jurisdic- 
tion of  the  provincial  parliament, 
and  that  which  is  excluded  by  the 
91st  section  from  the  jurisdiction  of 
the  Dominion  Parliament  is  not 
anything  else  than  matters  coming 
within  the  classes  of  subjects 
assigned  exclusively  to  the  legisla- 
tures of  the  provinces.  The  only 
material  class  of  subjects  relates  to 
the  administration  of  justice  in  the 
provinces,  which,  read  with  the 
41st  section,  cannot  be  reasonably 
taken  to  have  anything  to  do  with 
election  petitions.  There  is,  there- 
fore, nothing  here  to  raise  a  doubt 
about  the  power  of  the  Dominion 
Parliament  to  impose  new  duties 
upon  the  existing  provincial  courts, 
or  to  give  them  new  powers  as  to 
matters  which  do  not  come  within 
the  classes  of  subjects  assigned  ex- 
clusively to  the  legislatures  of  the 
provinces." 

Kennedy  v.  Purcell,  in  S.  C. 
29  March  1888, 14  S.  C.  R.  453,  re- 
versing Rose,  J. ;  in  P.  C.  7  July 
1888,  decided  that  the  decision  of 
the  Supreme  Court  is  final   upon 


questions  of  election  law.  In  Feb- 
ruary 1887  a  Mr.  Purcell  was  de- 
clared to  be  elected  a  member  of 
the  House  of  Commons  of  the  Do- 
minion as  the  representative  of 
Glengarry,  Ontario. 

On  the  25th  April  1887  a  petition 
was  lodged  against  his  return  imme- 
diately after  the  session  of  Parlia- 
ment commenced. 

On  December  1,  1887,  the  court 
made  an  order  enlarging  the  time 
of  trial  for  two  months.  On  17  De- 
cember 1887  an  order  was  made  fix- 
ing the  place  and  time  of  trial.  On 
12  and  13  January  1888  the  trial  was 
held  before  Rose,  J.,  who,  on  the 
latter  date,  held  the  election  void, 
and  that  Mr.  Purcell  had  been  guilty 
of  corrupt  practices.  He  appealed 
to  the  S.  C.  [present,  Sir  William 
Ritchie,  C.J.,  Fournier,  Henry, 
Taschereau,  and  Gwynne,  JJ.]. 
On  the  29th  March  1888  the  S.  C. 
reversed  the  decision  of  Rose,  J., 
on  the  grounds  (1)  That  the  time 
Parliament '  was  sitting  should  be 
computed  as  part  of  the  six  months 
allowed  for  the  commencement  of 
the  action  under  the  Dominion 
Controverted  Elections  Act,  1887, 
sec.  32,  R.  S.  C.  c.  9.  sec.  32 
[Gwynne,  J.,  dissenting]  ;  (2)  That 
after  the  expiry  of  the  six  months 
the  court  had  no  power  to  extend 
the  time  for  trial,  if  the  court  below 
had  been  aware  the  time  had  expired, 
and  therefore  the  order  appointing 
the  trial  was  ultra  vires  [Ritchie, 
C.  J.,  and  Gwynne,  J.,  dissenting] ; 
and  (3)  That  these  were  competent 
objections  to  make  after  the  trial 
had  taken  place  [Gwynne,  J.,  dis- 
senting]. 

It  appears  Mr.  Purcell  had  sat 
for  two  months  after  the  decision 
was  made  known,  and  no  motion  of 
the  Commons  was  made  to  declare 
the  election  void. 

The  petitioner  Kennedy  applied 
to  the  Judicial  Committee  for  leave 
to  appeal. 

Sir  Barnes  Peacock  :  "  Suppose 
we  recommended  Her  Majesty  to 
reverse  the  judgment,  how  would 
that  decree  be  carried  into  execu- 
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tion  ?  It  would  go  to  the  House 
of  Commons  and  be  reported  to  the 
Speaker.  The  Speaker  could  not 
act  on  his  own  authority,  and  could 
only  act  by  order  of  the  House : 
suppose  the  House  to  say,  '  Her 
Majesty  has  no  prerogative  to  do 
this,  and  we  refuse  to  carry  it  out.' 
Then  there  would  be  an  immediate 
conflict  between  the  House  of  Com- 
mons of  the  Dominion  and  Her 
Majesty.  It  would  not  be  a  very 
prudent  thing  for  us  to  advise  Her 
Majesty  to  reverse  a  judgment  un- 
less we  can  see  our  way  to  having 
it  carried  into  execution  when  Her 
Majesty  orders  it.  Suppose  the 
House  of  Commons,  on  the  report 
of  the  Supreme  Court  that  both 
parties  had  been  guilty  of  bribery, 
ordered  a  new  writ,  but  Her  Ma- 
jesty ordered  that  writ  to  be  re- 
called, or  upset  the  election  which 
had  taken  place  under  it.  It  ap- 
pears to  me  there  is  no  mode  of 
carrying  out  the  decree;  and  we 
would  not  advise  Her  Majesty  to 
reverse  a  decree  unless  we  saw  a 
mode  of  carrying  the  decree  into 
execution." 

The  respondent  was  also  heard. 
See  11  Can.  Gaz.  294,  338. 

In  the  Privy  Council  Lord  Hob- 
house  delivered  the  following  judg- 
ment [there  being  also  present  Lord 
Macnaghten,  Sir  Barnes  Peacock, 
and  Sir  Richard  Couch]  : — 

"This  petition  gives  rise  to  a 
question  of  considerable  import- 
ance. The  decision  complained  of 
has  been  made  under  the  provisions 
of  the  Canadian  Controverted  Elec- 
tions Acts  |  and  it  will  be  con- 
venient to  refer  briefly  to  those 
provisions  of  the  Acts  on  which  the 
judgment  of  their  Lordships  is 
mainly  rested. 

"The  principal  Act,  49  Vict. 
c.  9,  is  contained  in  the  Bevised 
Statutes  of  Canada  of  the  year 
1886,  and  is  amended  in  some 
respects  by  a  subsequent  statute 
passed  in  1887.  The  Act  of  1886 
consolidates  and  amends  previous 
Acts  passed  for  the  purpose  of 
giving    to    courts    of  justice  the 


power  of  deciding  disputed  elections  Kennedy  v. 
which  was  previously  possessed  by  PuKCELI" 
the  elected  bodies  themselves.  The 
course  of  procedure  is  as  follows  : — 
A  petition  is  to  be  presented  to  the 
local  court,  which  is  to  have  the 
same  powers  as  if  such  petition 
were  an  ordinary  cause  within  its 
jurisdiction,  sees.  2,  3,  5,  35.  Very 
short  periods  of  time  are  prescribed 
for  giving  notice  of  the  petition, 
for  taking  preliminary  objections  to 
it,  and  for  answering  it  if  those  ob- 
jections are  overruled,  sees.  10,  12, 
13.  Every  petition  is  to  be  tried 
by  one  of  the  judges  of  the  court 
without  a  jury,  sec.  31  of  the  Act 
of  1887.  The  trial  of  every  pe- 
tition is  to  be  commenced  within 
six  months  of  its  presentation,  and 
to  be  proceeded  with  from  day  to 
day  until  it  is  over,  sec.  32.  The 
court  may  enlarge  the  time  for  com- 
mencement of  trial,  or  the  period 
limited  for  taking  any  step  or  pro- 
ceeding, sees.  33,  64.  The  judge 
may  order  a  special  case  to  be  stated 
for  the  decision  of  any  question, 
but  it  is  '  as  far  as  possible '  to  be 
heard  before  that  judge,  sec.  49. 
An  appeal  from  the  judge's  decision 
may  be  made  to  the  Supreme  Court 
of  Canada  within  eight  days.  If 
there  is  no  such  appeal,  the  judge, 
is  within  four  additional  days  to 
certify  his  decison  to  the  Speaker 
of  the  House  of  Commons,  who  is 
to  take  action  thereupon  '  at  the  ear- 
liest practicable  moment,'  or  'with- 
out delay.'  If  there  is  an  appeal, 
the  Supreme  Court  is  to  decide,  its 
registrar  is  to  certify  the  decision, 
and  the  Speaker  to  take  action  upon 
it,  sees.  43,  46,  47,  50,  51. 

"The  election  in  question  took 
place  on  the  22nd  February  1887, 
when  Mr.  Purcell  was  returned  as 
duly  elected.  The  petition  was  pre- 
sented on  the  25th  April  following, 
immediately  after  the  session  of 
Parliament  commenced.  On  the 
1st  of  December  1887  the  Court  of 
Common  Pleas  made  an  order  en- 
larging the  time  of  trial  for  two 
months.  On  the  13th  January 
1888  the  trial  took  place  before  Mr. 


316         B.N.A.  ACT,  s.  92  (14).— THEBERGE  EXAMINED. 


Kennedy  v. 
Pdrcell. 


Justice  Rose,  who  declared  that  the 
election  of  Mr.  Purcell  was  void, 
and  that  he  had  been  guilty  of  cor- 
rupt practices.  He  appealed  to  the 
Supreme  Court,  who,  on  the  29th 
March  1888,  reversed  the  decision 
of  Mr.  Justice  Rose,  and  dismissed 
the  petition. 

"  It  appears  that  the  decision  of 
the  Supreme  Court  did  not  turn 
on  the  merits  of  the  case,  but 
entirely  on  questions  of  procedure, 
which  were  three  in  number.  First, 
whether  the  time  during  which 
Parliament  was  sitting  should  be 
computed  as  part  of  the  six  months 
allowed  for  the  commencement  of 
the  trial.  Secondly,  whether  after 
the  expiry  of  the  six  months  the 
court  has  power  to  extend  the  time 
for  trial.  Thirdly,  whether  the 
appellant,  not  objecting  to  the 
enlargement  when  the  order  was 
made,  was  entitled  to  object  after- 
wards. On  all  or  some  of  these 
questions,  two  out  of  the  five  judges 
who  heard  the  appeal  were  in  favour 
of  the  petitioner,  but  the  other 
three  judges  decided  in  favour  of 
Mr.  Purcell  on  all  of  them. 

"  It  is  now  urged  by  the  petitioner 
that  inasmuch  as  the  questions  de- 
cided are  important  questions  of 
law  affecting  the  construction  of 
the  election  statutes,  and  there  is 
good  ground  for  doubts  as  to  the 
soundness  of  the  decisions,  Her 
Majesty  in  Council  should  enter- 
tain an  appeal.  On  the  other  side 
the  importance  of  the  questions  is 
not  denied,  nor  is  it  denied  that  the 
decisions  on  them  are  fairly  open  to 
argument.  But  it  is  contended, 
first,  that  the  subject-matter  is  not 
one  with  respect  to  which  the  pre- 
rogative of  the  Crown  exists ;  and, 
secondly,  that  if  the  prerogative 
does  exist,  it  is  not  proper  to 
exercise  it. 

"  To  support  the  first  proposition, 
the  case  of  Theberge  v.  Landry 
[Sup.  C.  Quebec,  29  May  1876; 
in  P.  C.  Nov.  7,  1876,  2  App. 
Cas.  102 ;  46  L.  J.  P.  C.  1 ;  35  L.  T. 
640]  is  relied  on.  That  case  arose 
under  the  Quebec  Elections  Act  of 


1875,  by  which  the  jurisdiction  to 
try  election  petitions  was  given  to 
the  Superior  Court,  whose  decisions 
were  declared  'not  susceptible  of 
appeal.'  The  petitioner  sought  to 
appeal  on  the  merits  of  the  election. 
The  decision  of  this  Committee  was, 
not  that  the  prerogative  of  the 
Crown  was  taken  away  by  the 
general  prohibition  of  appeal,  hut 
that  the  whole  scheme  of  handing 
over  to  courts  of  law  disputes  which 
the  legislative  assembly  had  pre- 
viously decided  for  itself,  showed 
no  intention  of  creating  tribunals 
with  the  ordinary  incident  of  an 
appeal  to  the  Crown. 

"  In  the  case  of  Valin  v.  Lang- 
lois  [in  court  below,  3  S.  C.  E.  1 ; 
in  P.  C.  Dec.  13,  1879,  5  App. 
Cas.  115;  49  L.  J.  P.  C.  37;  41 
L.  T.  662 ;  and  ante,  p.  18],  the 
petitioner  asked  for  leave  to  appeal 
from  a  decision  of  the  Supreme 
Court  of  Canada  under  the  Contro- 
verted Elections  Act  of  1874,  which 
is  one  of  the  statutes  consolidated 
by  the  Act  now  in  question.  The 
ground  of  appeal  was  that  the  Act, 
being  a  Dominion  Act,  was  ultra 
vires  of  the  Dominion,  in  assuming 
to  give  the  courts  in  Quebec  juris- 
diction over  elections  in  Quebec  to 
the  Canadian  House  of  Commons. 
This  Committee, held  that  there  was 
no  ground  for  any  such  contention, 
and  dismissed  the  petition.  But  it 
was  said  that  if  they  had  doubted 
the  soundness  of  the  decision  below 
they  would  have  advised  Her 
Majesty  to  grant  leave  to  appeal. 
That  opinion  is  now  relied  on  as 
limiting  or  contravening  the  effect 
of  the  decision  in  Theberge  v. 
Landry. 

"Their  Lordships  do  not  think 
that  for  the  present  purpose  any 
useful  or  substantial  distinction  can 
be  taken  between  the  statute  which 
was  the  subject  of  decision  in 
Theberge  v.  Landry,  that  which 
was  the  subject  of  decision  in  Valin 
v.  Langlois,  and  those  which  are 
now  in  question.  In  all  three 
cases  there  is  the  broad  conside- 
ration of  the  inconvenience  of  the 
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Crown  interfering  in  election  mat- 
ters, and  the  unlikelihood  that  the 
colonial  legislature  should  have 
intended  any  such  result.  In  all 
three  there,  is  the  creation  of  a 
special  tribunal  for  the  trial  of 
petitions,  in  the  sense  that  the  liti- 
gation is  not  left  to  follow  the 
course  of  an  ordinary  lawsuit,  but 
is  subjected  to  a  special  procedure 
and  limitations  of  its  own.  And 
in  all  three  there  is  the  same  ex- 
pression of  the  intention  to  make 
the  colonial  decision  final.  But 
such  variance  as  there  is  between 
the  two  cited  cases  is  only  to  this 
extent,  that  the  Committee  in  the 
latter  case  must  have  thought  that 
the  question  of  the  existence  of  the 
prerogative  was  still  susceptible  of 
argument,  when  the  dispute  went 
to  the  very  root  of  the  validity  of  a 
law  passed  by  Parliament  to  take 
effect  in  a  province.  Their  opinion 
on  an  ex  parte  hearing,  and  on  the 
sole  question  whether  or  no  there 
should  be  any  further  argument  on 
the  matter  at  all,  cannot  be  put 
higher  than  that. 

"  Their  Lordships  do  not  find 
it  necessary  to  give  any  decision 
on  the  abstract  question  of  the 
existence  of  the  prerogative  in  this 
case,  because  they  are  satisfied  that 
if  it  exists  it  ought  not  to  be 
exerted  in  the  case  before  them. 

"  It  is  true  that  the  questions  are 
very  debateable,  and  that  they 
affect  the  administration  of  the 
whole  law  on  this  subject.  But 
the  range  of  cases  affected  by  them 
must  be  very  narrow.  It  is  not 
suggested  that  in  the  present  Par- 
liament there  is  a  single  case 
except  the  one  under  appeal.  There 
can  be  no  other  case  till  fresh 
elections  take  place ;  and  if  the 
decisions  now  given  have  really 
misinterpreted  the  mind  of  the 
legislature,  and  are  calculated  to 
establish  rules  of  procedure  less 
convenient  than  those  intended,  the 
legislature  can  at  once  set  the 
matter  right.  This  peculiarity 
of  the  subject  -  matter  largely 
diminishes  the  force   of  the   con- 


sideration,   usually   a   strong    one,  Kennedy  v. 
that   the    decision   complained   of  I>D,!C:E1L- 
affects  general  questions  of  law. 

"  The  next  observation  is  that 
the  statutes  show  throughout  a 
desire  to  have  these  matters  decided 
quickly.  There  are  the  most- 
obvious  reasons  for  such  a  desire. 
The  legal  duration  of  a  Parliament 
is,  as  their  Lordships  understand, 
five  years,  and  its  usual  duration 
four  years.  It  is  most  important 
that  no  long  time  should  elapse 
before  the  constitution  of  the  body 
is  known.  And  yet  if  the  Crown  is 
to  entertain  appeals  in  such  cases, 
the  necessary  delays  attending  such 
appeals  would  greatly  extend  the 
time  of  uncertainty  which  the  legis- 
lature has  striven  to  limit. 

"  Again,  the  intention  to  confine 
the  decision  locally  within  the 
colony  itself  is  just  as  clear  as  the 
intention  to  get  it  passed  speedily, 
because  it  is  expressed  that  the 
decision  of  the  Supreme  Court  shall 
be  final.  And  it  seems  to  their 
Lordsdips  that  there  are  strong 
reasons  why  such  matters  should  be 
decided  within  the  colony,  and  why 
the  prerogative  of  the  Crown  should 
not,  even  if  it  legally  can,  be  ex- 
tended to  matters  over  which  it  had 
no  power,  and  with  which  it  had  no 
concern,  until  the  legislative  bodies 
chose  to  hand  over  to  judicial 
functionaries  that  which  was  for- 
merly settled  by  themselves.  Before 
advising  such  an  exertion  of  the 
prerogative,  their  Lordships  would 
require  to  find  indications  of  an 
intention  that  the  new  proceedings 
should  so  follow  the  course  of 
ordinary  law  as  to  attract  the  pre- 
rogative. But  the  indications  they 
do  find  are  of  the  contrary  ten- 
dency. 

"  The  result  is  that  their  Lord- 
ships cannot  advise  Her  Majesty  to 
grant  the  leave  asked,  and  that  the 
petition  must  be  dismissed  with 
costs." 

In  Eyan  v.  Devlin,  5  Nov.  Ryan  v. 
1875,  Q.  B.  Quebec,  20  L.  C.  J.  77,  Devlin' 
before  Johnson, Torrance,  and  Beau- 
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dry,  JJ.  [the  latter  dissenting], 
Johnson,  J.,  dealing  with  the  Do- 
minion Controverted  Elections  Act 
of  1873-74,  said :  Parliament  by  the 
earlier  Act  "  did  contemplate  the 
creation  of  an  additional  court 
called  an  '  election  court,'  but  that 
has  not  been  done  in  the  statute  of 
1874."  And  Meredith,  C.J.,  deal- 
ing with  the  same  Dominion  Acts 
in  Valin  v.  Langlois,  1879,  5  Q.  L. 
R.  p.  13,  says :  There  cannot  be 
any  "  doubt  that  the  framers  of  the 
Act  of  1873  thought  the  creation 
of  a  new  court,  for  the  trial  of 
election  petitions,  a  wise  precau- 
tion ;  and  probably  it  was  so,  as 
tending  to  prevent  controversy ; 
but  it  does  not  follow  that  they 
deemed  that  precaution  abso- 
lutely necessary ;  and  the  Act  of 
1874  shows  that  Parliament,  upon 
further  consideration,  came  to  the 
conclusion  that  some  of  the  duties 
connected  with  the  trial  of  election 
petitions,  could  be  assigned  to  the 
ordinary  civil  tribunals."  The  pas- 
sage of  Johnson,  J.,  in  Ryan  v. 
Devlin,  20  L.  C.  J.  p.  82,  is  :  "  It 
is  not  an  Act  [the  Act  of  1874]  for 
the  '  constitution,  maintenance,  and 
organization  of  a  supreme  court,' 
neither  is  it  an  Act  for  the  estab- 
lishment of  '  any  additional  court.' 
Sec.  101  of  the  B.  N.  A.  Act  may, 
therefore,  be  treated  as  inapplic- 
able. [Reads  that  section.]  These 
powers  have  not  been  exercised  by 
this  statute  in  a  direct  manner,  as 
was  done  by  the  statute  of  1873, 
which  did  create  an  additional 
court,  as  woman  was  formed  out 
of  man,  by  taking  some  of  the  ma- 
terials of  the  Superior  Court  and 
making  them  into  what  that  Act 
called  an  'Election  Court.'  That 
has  not  been  done  in  the  statute  of 
1874,  and  the  argument  is,  that 
not  having  made  an  additional 
court  eo  nomine,  the  legislature 
could  not  impose  new  duties  on  a 
provincial  court  already  existing, 
without  violating  the  provisions  of 
sec.  92,  which  assign  to  the  pro- 
vincial legislature  '  the  adminis- 
tration  of  justice,    &c.'       [Reads 


sub-sec.  14,  sec.  92.]  It  will  be  ob- 
served that  the  local  legislature  can 
only  create  provincial  courts."  He 
goes  on  to  say  :  "  If  the  Dominion 
Parliament  has  disregarded  the 
provisions  of  sec.  101,  and  appar- 
ently, at  first  sight,  overridden  the 
rights  reserved  to  the  provincial 
parliaments,  there  must  be  some 
presumable  reason  for  what  they 
have  done.  Courts  of  justice  are 
not  to  look  at  statutes  with  a  view 
to  defeat  them,  but  with  a  view  to 
give  them  effect.  We  must  not 
presume  that  the  Canadian  Parlia- 
ment has  proceeded  without  intelli- 
gence or  discrimination ;  we  must 
see  if  there  is  not  some  other  power 
given  in  the  Confederation  Act 
which  they  meant  to  exercise  be- 
sides that  of  creating  'additional 
courts.'  Now,  there  is  clearly  such 
a  power  given  by  sec.  91 — a  power 
which  they  could  exercise  without 
any  restriction  by  those  enumerated 
as  belonging  even  to  themselves, 
much  less  by  those  belonging  to 
the  different  provinces,  a  power 
which  is  expressly  conferred  by 
that  section :  '  Notwithstanding 
anything  contained  in  this  Act.' 
[Reads  beginning  of  sec.  91 ;  and 
see  notes  thereto,  p.  43.]  Then 
follows  the  enumeration  of  classes 
of  subjects  belonging  to  the  fed- 
eral power  to  deal  with.  There 
are,  therefore,  two  kinds  of  things 
which  the  Confederation  Act  of 
1867  says  are  within  the  exclusive 
rights  of  the  Dominion  Legislature. 
Some  of  them  are  expressed  in  the 
list  or  enumeration  of  subjects  that 
follows ;  others  are  not  expressed, 
but  are  reserved  in  the  body  of  the 
section,  and  are  said  to  relate  to 
'all  matters  not  assigned  to  pro- 
vincial legislation,'  and,  with  re- 
spect to  those  matters,  the  Dominion 
Legislature  has  the  exclusive  power 
to  make  laws  for  the  peace,  order, 
and  good  government  of  Canada, 
and  these  powers  so  reserved  ex- 
clusively to  the  Dominion  are  much 
more  general  and  extensive  than 
those  which  were  susceptible  of 
enumeration.     In  other  words?  as 
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it  was  obviously  impossible  for  any 
foresight  to  provide  beforehand,  and 
in  detail,  for  every  case  in  which 
Dominion  legislation  might  be  re- 
quired, the  Imperial  Act  seems,  in 
effect,  to  have  said,  'Notwithstand- 
ing anything  in  this  Act,  notwith- 
standing that  we  have  enumerated 
the  most  salient  subjects  on  which 
the  Dominion  Legislature  may  make 
laws,  it  must  be  clearly  understood 
that  there  is  nothing  at  all  to  pre- 
vent them  from  legislating  for  the 
whole  Dominion  in  matters  not  to 
be  found  in  the  list  of  those  given 
to  them,  and  not  assigned  to  the 
provinces.'  " 

See  also  Owens  v.  Cushing, 
5  Nov.  1875,  20  L.  C.  J.  86,  where 
Mackay  and  Torrance,  JJ.  [Beau- 
dry,  J.,  dissenting],  affirming  John- 
son, J.,  held  there  was  jurisdiction 
in  the  Dominion  to  pass  the  37  Vict. 
c.  10. 

In  the  Niagara  Ejection  Case, 
11  Dec.  1878,  29  IT.  C.  0.  P.  261, 
p.  280,  in  which  Gait  and  Gwynne, 
J  J.  (Wilson,  J.,  dissenting),  held 
the  Dominion  Controverted  Elec- 
tions Act  of  1874  valid,  Hodgins, 
Q.C.,  in  arguing  against  the  validity 
of  the  Act,  cited  the  American 
cases  given  below,  some  of  which  are 
probably  those  referred  to  by  Mere- 
dith, C.J.,  in  Langlois  v.  Valin,  5 
Q.  L.  R.  p.  1 1 :  "  The  101st  section 
of  the  B.  N.  A.  Act  empowers  the 
Federal  Parliament  to  establish 
courts.  A  similar  authority  is 
vested  in  the  Congress  of  the 
United  States :  '  The  judicial  power 
of  the  United  States  shall  be  vest- 
ed in  one  supreme  court,  and  in 
such  inferior  courts  as  Congress 
shall  from  time  to  time  establish ' 
(art.  3,  sec.  1).  The  value  of 
American  decisions  as  to  the 
legislative  authority  of  a  dual 
sovereignty  like  ours  was  ap- 
proved in  Leprohon  v.  Corpora- 
tion of  Ottawa,  2  O.  A.  R.  529, 
532.  In  the  United  States,  which 
possesses  a  system  of  dual  govern- 
ment like  ours,  the  Federal  and 
State    courts,    since     1812,    have 


held    that   Congress   cannot    vest  Niagaba  Elix- 

jurisdiction  in  a  State  court.   '  Con-  TI0N  Casr 

gress  cannot  vest  any  portion  of 

the  judicial  power  except  in  courts 

ordained  and  established  by  itself ' : 

Martin  v.  Hunter,  1816,  14  S.  C. 

U.  S.  (1  Wheat.)  304  ;  Houston  v. 

Moore,   1820,   18  S.  C.  U.  S.  (5 

Wheat.)  p.  27;  Ely  v.  Peck,  1828, 

7  Conn,  at  p.  242 ;  United  States 

v.  Hudson,  1812,  11  S.  C.  U.  S. 

(7  Cranch)  32 ;  The  Wave,  Blatch 

and  Howl.,  235  ;  United  States  v. 

Hudson,    1819,    17    Johns.,  p.  4. 

A  Federal  court  cannot  enjoin  pro- 
ceedings in  a  State  court :  Diggs  v. 

Wolcott,8  S.C.U.S.  (4  Cranch)  179. 
In  that  case  Gwynne,  J.,  said  [29 
U.  C.  C.  P.  p.  279]  :  "  Much  was 
said  about  the  constitution,  main- 
tenance, and  organization  of  our 
courts  being  exclusively  under  the 
control  of  the  provincial  legisla- 
tures, including  the  procedure  in 
civil  matters  in  those  courts.  These 
latter  words,  in  the  14th  paragraph 
of  sec.  92,  plainly  apply  to  the  pro- 
cedure in  those  civil  matters  over 
which  the  preceding  paragraph,  the 
sub-sec.  13,  gave  to  the  provincial 
legislature  exclusive  control,  name- 
ly, 'property  and  civil  rights  in 
the  provinces,'  and  do  not  affect 
procedure  in  the  case  before  us, 
which,  being  a  matter  over  which 
the  provincial  legislature  has  no 
jurisdiction,  it  could  not  assume  to 
prescribe  a  procedure  relating  there- 
to ;  but  the  perfect  accuracy  of  the 
proposition  that  the  constitution 
and  organization  of  our  courts  are 
exclusively  under  the  jurisdiction 
of  the  provincial  legislatures,  al- 
though the  determination  of  the 
point  before  us  does  not  require  its 
discussion,  may,  as  it  appears  to 
me,  well  be  questioned.  The  con- 
stitution of  the  old  courts  in  exis- 
tence at  the  time  of  confederation 
cannot  be  abolished  or  altered 
without  the  assent  of  the  Dominion 
Government  to  the  Act  passed  for 
the  purpose  by  the  provincial  legis- 
lature. No  new  courts  can  be  con- 
stituted, or  when  constituted  be 
abolished  or  altered,  without  the 
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like  assent.  No  doubt  the  right  to 
constitute  and  organize  courts  of 
justice  is,  by  the  B.  N.  A.  Act, 
vested  in  the  provincial  legislature 
except  in  so  far  as  participation 
in  such  organization  is  by  the  same 
Act  reserved  to  the  Dominion  au- 
thorities. Now,  courts  for  the  ad- 
ministration of  justice  would  be 
very  imperfectly  organized  without 
judges.  They  form  a  very  im- 
portant constituent  in  the  organiza- 
tion of  courts,  and,  until  their  ap- 
pointment, it  cannot  be  said  with 
accuracy  that  the  courts  are  com- 
pletely constituted  and  organized. 
As  the  appointment  then  of  the 
judges  rests  in  the  Dominion 
Government,  and  the  power  to  re- 
move them  is  vested  in  the  Domi- 
nion Parliament,  and  as  no  altera- 
tion in  their  constitution  can  be 
effected  without  the  assent  of  the 
Dominion  Government  to  the  Act 
of  the  provincial  legislature  passed 
for  the  purpose,  it  would  be  more 
consistent  with  the  frame  of  our 
constitution  to  speak  of  all  newly- 
created  courts  as  being  constituted 
and  organized  by  the  united  action 
of  the  Dominion  and  provincial 
authorities;  and  the  judges  of  such 
courts,  as  well  as  the  judges  of  the 
old  courts  whose  existence  until 
abolished  or  altered  has  continued 
as  if  the  union  had  not  been  made, 
may  with  perfect  propriety  be 
deemed  to  be  officers  of  the  Domi- 
nion Government,  and  may  well  be 
deemed  subject  to  have  duties  im- 
posed upon  them  by  the  Dominion 
Parliament  of  a  judicial  character 
in  respect  of  matters  over  which 
that  Parliament  has  control,  of  like 
nature  with  those  matters  which  by 
the  nature  and  constitution  of  the 
courts  of  which  they  are  judges, 
are  within  the  scope  of  their  gene- 
ral jurisdiction." 

In  Attorney-General  of  Que- 
bec v.  Reed,  8  S.  C.  R.  408 ;  in 
P.  C.  Nov.  26,  1884, 10  App.  Cas. 
141;  54  L.  J.  P.  C.  12;  52  L.  T. 
393,  the  question  was  as  to  the 
validity  of  an  Act,  43  and  44  Vict. 


c.  9.,  of  the  Quebec  Legislature 
imposing  a  tax  of  10  cents  on  every 
exhibit  produced  in  court.  After  the 
main  question  whether  the  tax  was 
direct  or  indirect  under  sub-sec.  2, 
sec.  92,  came  the  question  whether 
it  was  valid  under  this  sub-sec.  14. 
Earl  Selborne,  L.C.,  dealing  with 
the  latter  point,  said  [10  App.  Cas. 
p.  144]  :  "  That  point,  which  is  the 
main  point,  and  was  felt  to  be  so 
by  Mr.  Davey  in  his  very  able  and 
clear  argument,  being  disposed  of, 
the  next  question,  upon  the  terms 
of  the  same  section  of  the  same  Act, 
is  that  which  arises  under  sub-sec. 
14.  One  of  the  things  which  are  to 
be  within  the  powers  of  the  pro- 
vincial legislatures — within  their 
exclusive  powers — is  the  adminis- 
tration of  justice  in  the  province, 
including  the  constitution,  mainten- 
ance, and  organization  of  provincial 
courts,  and  including  the  procedure 
in  civil  matters  in  the  courts.  Now 
it  is  not  necessary  for  their  Lord- 
ships to  determine  whether,  if  a 
special  fund  had  been  created  by  a 
provincial  Act  for  the  maintainence 
of  the  administration  of  justice  in 
the  provincial  courts,  raised  for  that 
purpose,  appropriated  to  that  pur- 
pose, and  net  available  as  a  general 
revenue  for  general  provincial  pur- 
poses, in  that  case  the  limitation 
to  direct  taxation  would  still  have 
been  applicable.  That  may  be  an 
important  question  which  will  be 
considered  in  any  case  in  which.it 
may  arise ;  but  it  does  not  arise  in 
this  case.  This  Act  does  not  relate 
to  the  administration  of  justice  in 
the  province ;  it  does  not  provide 
in  any  way,  directly  or  indirectly, 
for  the  maintenance  of  the  provincial 
courts ;  it  does  not  purport  to  be 
made  under  that  power,  or  for  the 
performance  of  that  duty.  The 
subject  of  taxation,  indeed,  is  a  mat- 
ter of  procedure  in  the  provincial 
courts,  but  that  is  all.  The  fund 
to  be  raised  by  that  taxation  is  car- 
ried to  the  purposes  mentioned  in 
the  2nd  sub-sec,  sec.  92.  It  is 
made  part  of  the  general  consoli- 
dated revenue  of  the  province.    It 
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therefore  is  precisely  within  the 
words  'taxation  in  order  to  the 
raising  of  a  revenue  for  provincial 
purposes.'  If  it  should  greatly  ex- 
ceed the  cost  of  the  administration 
of  justice,  still  it  is  to  be  raised 
and  applied  to  general  provincial 
purposes,  and  it  is  not  more 
specially  applicable  for  the  ad- 
ministration of  justice  than  any 
other  part  of  the  general  provincial 
revenue."  [The  above  is  the  second 
part ;  for  first  part  of  this  judgment 
see  ante,  p.  119  ;  and  for  third  part, 
s.  65,  p.  32.] 

Patterson,  J.,  said,  in  School- 
bred  v.  Clabke,  June  12,  1890, 
17  S.  C.  R.  p.  277  :  "  The  starting 
proposition,  to  the  overlooking  of 
which  I  attribute  much,  if  not  all, 
the  difficulty  that  to  some  judges 
has  seemed  to  attend  the  working 
of  the  Act,  is  that  by  the  B.  N.  A. 
Act  the  constitution  and  organi- 
zation of  provincial  courts,  both 
of  civil  and  criminal  jurisdiction, 
and  including  procedure  in  civil 
matters  in  those  courts,  is  a  func- 
tion of  the  provincial  legislature. 
There  is  no  a  priori  presumption 
that  the  Parliament  of  Canada,  in 
passing  an  Act  upon  a  subject 
within  its  exclusive  jurisdiction,  in- 
tends to  encroach  upon  the  exclu- 
sive jurisdiction  of  the  province. 
If  an  Act  is  ambiguous  in  this  par- 
ticular, I  take  it  that  the  construc- 
tion to  be  preferred  is  that  which 
accords  with  the  declaration  of  our 
constitutional  charter.  Among  the 
subjects  exclusively  assigned  by 
sec.  91  to  the  Parliament  of  Canada 
are  interest,  bills  of  exchange  and 
promissory  notes,  and  bankruptcy 
and  insolvency.  "We  should  be 
surprised  to  find  that  Parliament, 
assuming  to  enact  that  an  action 
on  a  bill  of  exchange  should  always 
be  tried  by  a  judge  without  a  jury, 
or  tried  at  bar  before  the  full  court, 
or  that  interest  on  a  promissory 
note  must  always  be  computed  by 
the  judge  personally,  and  not  by  a 
master  or  referee.  We  should  be 
equally     unprepared    to     find    it 
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enacted  that  when  a  provincial  Schoolbred  v. 
court  was  administering  an  insol-  Claeke- 
vency  or  bankruptcy  Act,  the  func- 
tions and  powers  of  its  officers  were 
to  be  different  from  those  exercised 
in  an  administration  action  or  other 
action  within  its  ordinary  jurisdic- 
tion. Such  an  enactment  would 
amount  to  the  constitution  and 
organization  of  the  court  by  the 
Dominion  Parliament,  and  not  by 
the  local  legislature.  Yet  this  is 
what  I  understand  to  be  contended 
is  the  intention  and  effect  of  the 
"Winding-Up  Act  [R.  S.  C.  c.  129]. 
In  my  opinion,  the  Act  was  never 
so  intended,  but,  on  the  contrary, 
the  effort  of  the  Parliament  has 
been  to  leave  the  court  to  perform 
its  functions  by  means  of  its 
ordinary  machinery  and  by  its 
ordinary  procedure." 

In  that  case  it  was  ordered 
that  the  Union  Fire  Insurance 
should  be  wound  up,  and  that  a 
certain  person  should  be  perma- 
nent liquidator  on  his  furnishing 
security  to  the  satisfaction  of  the 
master  in  ordinary  of  the  Supreme 
Court  of  Ontario.  The  appellant 
objected  to  this  order  on  the  ground 
that  the  Dominion  Winding-Up 
Act  was  not  applicable  to  a  com- 
pany incorporated  by  the  Ontario 
Legislature,  and,  alternatively,  that 
the  order  was  defective  in  leaving 
the  security  of  the  liquidator  to  the 
master,  as  the  court  could  not  dele- 
gate the  authority  conferred  on  it 
by  the  Act.  But  it  was  held  by 
Sir  W.  Ritchie,  C.J.,  Fournier, 
Tasehereau,  Gwynne,  and  Patter- 
son, JJ.,  that  the  Dominion  Wind- 
ing-Up Act,  R.  S.  C.  c.  129.,  was 
applicable  to  a  provincially  incor- 
porated company.  See  also  Crombie 
v.  Jackson,  1874,  36  U. C. Q.B. 575. 

So  long  as  there  is  no  legislation 
of  the  Dominion  Parliament  in 
existence,  the  provincial  legislatures 
may  legislate  on  subjects  which 
might  come  under  sec.  91.  Att.- 
Gen.  of  Ontario  v.  Att.-Gen.  for 
the  Dominion  of  Canada,  in  C.  A. 
Ont.,  9  May  1893,  20  O.  A.  R. 
489 ;  in  P.  O,  reversing  the   de- 
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cision  below,  Feb.  24,  [1894]  A.  0. 
189;  63  L.  J.  P.  0.59;  70  L.  T. 
538.     [See  sub-sec.  13,  sec.  92.] 

In  Pope  v.  Griffith,  14 
March  1872,  16  L.  C.  J.  171, 
Ramsay,  J.A.,  said — dealing  with 
a  conviction  under  sec.  4  of  the 
Quebec  License  Act,  34  Vict.  c.  2., 
and  the  constitutionality  of  the 
Act  in  that  it  prescribes  criminal 
procedure  : — "  Whatever  may  be 
the  definition  of  a  crime,  I  would 
remind  those  who  lean  too  much 
upon  definitions,  of  their  danger; 
it  will  not  be  denied  that,  in  one 
sense  of  the  word,  the  Act  of  which 
appellant  is  accused  is  a  crime ;  but 
it  is  equally  plain  that  it  is  not  a 
crime  in  the  sense  of  sub-sec.  27, 
sec.  91,  of  the  B.  N.  A.  Act.  Now 
if  the  signification  attached  to  the 
word  '  criminal '  is  restricted,  when 
referring  to  law  in  this  sub-section, 
why  should  it  be  used  in  a  different 
sense  when  applied  to  procedure  ? 
It  cannot  be  presumed  that  in  one 
short  paragraph,  particularly  a  para- 
graph of  an  enumeration  of  powers, 
the  legislature  should  have  intended 
to  apply  two  different  meanings  to 
the  same  word,  especially  when  by 
doing  so  they  would  be  transferring 
the  legislation  with  regard  to  a 
purely  local  matter  to  Parliament. 
The  rule  is  all  the  other  way.  Sub- 
sec.  16  of  sec.  92  reserves  to  the 
local  legislature  generally,  the  right 
to  make  laws  affecting  all  matters 
of  a  merely  local  or  private  nature 
in  the  province.  What  can  be 
more  local  than  the  procedure  to 
give  force  to  a  local  law  ?  If  this 
lumbia  Towihs  v;ew  t,e  correct,  it  is  not  a  question 
"'"'  of  clashing,  and  the  provision  of 

sec.  91,  giving  superior  authority 
to  the  enumeration  of  the  powers 
of  Parliament,  does  not  apply.  The 
powers  are  perfectly  distinct.  Par- 
liament makes  the  laws  of  proce- 
dure affecting  the  criminal  law  which 
it  enacts;  each  of  the  legislatures 
make  the  laws  of  procedure  affect- 
ing the  penal  laws  which  they  en- 
act respectively.  I  am,  therefore, 
of  opinion  that  the  appeal  does  not 
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lie  under  the  Dominion  Act,  32  & 
33  Vict.  c.  31.  s.  65." 

Another  judge  has  been  cited  on 
this  point,  namely,  Sanborn,  J., 
who  said :  "  Where  the  power  is 
given  by  the  B.  N.  A.  Act  to 
the  Parliament  of  the  Dominion 
to  provide  procedure  in  crimi- 
nal matters,  I  understand  re- 
ference to  be  had  to  the  general 
criminal  law,  comprised  in  the 
Criminal  Statutes  of  the  Dominion 
and  in  the  Common  Law.  This 
view  is  confirmed  by  the  Criminal 
Procedure  Act,  which  has  no  refer- 
ence whatever  to  local  penal  laws, 
but  to  laws  in  force  throughout 
the  Dominion."  .  .  .  "The  B. 
N.  A.  Act  gives  the  legislatures 
of  the  several  provinces  power  over 
shop,  saloon,  and  tavern  licenses, 
and  to  impose  fine,  penalty,  or  im- 
prisonment for  enforcing  any  law 
of  the  province  made  in  relation  to 
any  matter  coming  within  any  of 
the  classes  of  subjects  enumerated 
amongst  their  powers.  Where 
power  is  given  by  statute  to  im- 
pose a  penalty,  it  implies  power  to 
enforce  it."  .  .  "  The  B.  N.  A. 
Act  must  be  understood  to  have 
given  this  power  to  the  several 
provinces.  Any  other  view  would 
give  the  legislature  of  a  province 
less  power  than  a  municipality 
which  such  legislature  can  create. 
It  would  be  contrary  to  the 
manifest  intention  of  the  Im- 
perial Parliament  in  allocating  the 
respective  powers  which  each  legis- 
lature should  possess." 

In  Sewele  v.  British  Colum- 
bia Towing  Co. — "  The  Thrasher 
case"— 18  June  1883,  Cassels' 
Digest,  1893,  p.  480,  the  vari- 
ous questions  were  put  under 
sec.  52  of  S.  &  E.  Court  Act  to 
the  Supreme  Court  by  Order  in 
Council  to  determine  the  validity 
of  the  Act  42  Vict.  c.  12.,  by  the 
British  Columbia  Legislature,  and 
the  answers  to  the  questions  were  all 
in  the  affirmative,  to  the  effect  that 
the  legislature  had  power  to  legis- 
late  in   regard    to  the   procedure 
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in  the  courts  of  that  province,  and 
could  make  rules  to  govern  the 
procedure  in  all  matters  which 
came  within  the  legislative  juris- 
diction of  the  provincial  legislature, 
and  could  delegate  this  power  to 
the  Lieutenant-Governor  in  Coun- 
cil ;  and  that  the  Judicial  District 
Act,  1879,  42  Vict.  c.  12.,  indicating 
the  sections  of  the  province  wherein 
the  judges  should  reside,  was  valid, 
and  did  apply  to  the  judges  ap- 
pointed before  1879.  See  The 
Att.-Gen.  of  Canada  v.  Flint,  12 
S.C.  N".  S.  (3  Russ.  &  Geld.),  453; 
Jan.  16,  1884,  16  S.  C.  R.  707. 

Reg.  v.  Wason,  March  4,  1890, 
17  O.  A.  R.  221  [before  Hagarty, 
C.J.,  Burton,  Osier,  and  Maclen- 
nan,  JJ.A.],  was  an  appeal  under 
51  Vict.  (Ont.)  c.  32.,  which 
enacted  that  persons  supplying 
skimmed  milk,  &c,  to  a  butter 
manufacturer  without  notifying  the 
same  would  be  liable  on  convic- 
tion to  be  fined  or  imprisoned  with 
hard  labour.  It  was  argued  for 
the  Crown  that  if  the  objection  held 
good  that  the  Act  was  ultra  vires 
because  it  trenched  on  the  criminal 
law,  nothing  whatever  could  be 
done  towards  the  execution  of  the 
law  unless  the  Dominion  choose  to 
provide  procedure  ;  and  thus  the  in- 
credible result  would  be  reached  that 
a  sovereign  legislative  power  might 
be  left  absolutely  impotent,  being 
dependent  upon  another  legislative 
power  for  the  machinery  without 
which  its  law  must  remain  inopera- 
tive. A  conclusion  so  monstrous 
should  be  rejected.  [Extracts  from 
the  judgments  are  given  ante, 
p.  106.] 

In  Be  County  Courts  of  Bbi- 
tish  Columbia,  Dec.  13,  1892, 
21  S.  C.  R.  446,  it  was  held  by 
Strong,  Gwynne,  Patterson  (and 
Taschereau  with  some  doubt), 
JJ.,  that  the  Acts  of  the  Legis- 
lature of  British  Columbia,  C.  S. 
B.  C.  c.  25.  s.  14,  authorizing 
any  county  court  judge  to  act  as 
such  in  certain  cases  in  a  district 


other  than  that  for  which  he  was  Se  County 
■appointed,  and  the  53  Vict.  c.  8.  gorora  op 
s.  9,  which  provides  that  until  a  LUMBIA 
county  court  judge  of  Kootenay  is 
appointed  the  judge  of  the  county 
court  of  Yale  shall  act  as  such,  were 
intra  vires  of  the  British  Columbia 
Legislature.  This  was  a  special 
case  referred  to  S.  C.  under  sec.  4, 
54  &  55  Vict.  c.  25.  Strong,  J., 
after  saying  these  Acts  were  intra 
vires,  said  :  "  My  reasons  for  this 
opinion  are  that  such  legislation 
was  a  valid  exercise  of  the  power 
conferred  upon  the  provinces  by 
sub-sec.  14,  sec.  92."  .  .  "  The 
powers  of  the  Federal  Government  reg.  V-  Wason. 
respecting  provincial  courts  are 
limited  to  the  appointment  and 
payment  of  the  judges  of  those 
courts  and  to  the  regulation  of  their 
procedure  in  criminal  matters.  The 
jurisdiction  of  Parliament  to  legis- 
late as  regards  the  jurisdiction  of 
the  provincial  courts  is,  I  consider, 
excluded  by  sub-sec.  14,  sec.  92, 
inasmuch  as  the  constitution,  main- 
tenance, and  organization  of  pro- 
vincial courts  plainly  includes  the 
power  to  define  the  jurisdiction  of 
such  courts  territorially  as  well  as 
in  other  respects.  This  seems  to 
me  too  plain  to  require  demonstra- 
tion. Then,  if  the  jurisdiction  of 
the  courts  is  to  be  defined  by  the 
provincial  legislatures,  that  must 
necessarily  also  involve  the  juris- 
diction of  the  judges  who  constitute 
such  courts.  If  this  were  not  so,  it 
would  be  necessary,  whenever  the 
territorial  jurisdiction  of  a  county 
court  was  altered  or  enlarged,  that 
recourse  should  be  had  to  federal 
legislation  under  the  general  re- 
served powers  of  Parliament,  to 
sanction  the  change,  or  that  the 
judges  should  be  re-appointed  by  a 
new  commission.  I  think  it  clear 
that  Parliament  in  such  a  matter 
could  not  legislate  without  infring- 
ing the  exclusive  powers  of  the 
provincial  legislature,  and  the 
notion  that  a  new  commission 
would  be  requisite  in  every  case  of 
an  enlargement  of  the  territorial 
jurisdiction  of  any  of  the  courts  in 
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question  is  too  preposterous  to  be 
entertained.  It  must  follow,  there- 
fore, that  the  whole  power  of  legis- 
lating, as  regards  the  jurisdiction 
of  provincial  courts,  is  restricted 
to  the  provincial  legislatures."  His 
Lordship  added  he  did  not  regard 
the  Dominion  statute,  known  as 
the  "  Speedy  Trials,"  E.  S.  C.  188G, 
c.  175.,  amended  by  Act  51  Vict, 
c.  47.,  as  a  statute  conferring  juris- 
diction, but  rather  as  an  exercise 
of  the  power  of  Parliament  to  regu- 
late criminal  procedure. 

Queen  v.  Bennett,  Ontario, 
Oct.  20,  1882,  1  O.  E.  445.  There 
Cameron,  J.,  said :  "  Prom  the 
absence  of  express  provision  in  the 
B.  N.  A.  Act,  and  the  vesting  in 
the  local  legislature  of  the  province 
the  exclusive  power  to  make  laws 
in  relation  to  the  administration  of 
justice  in  the  province,  including 
the  constitution,  maintenance,  and 
organization  of  provincial  courts, 
both  of  civil  and  criminal  jurisdic- 
tion, it  was  conceived  the  power  to 
pass  such  a  law   [an  Act  of  On- 


tario giving  power  to  the  Lieu- 
tenant-Governor to  appoint  police 
magistrates]  must  rest  exclusively 
with  the  local  legislature.  .  .  . 
The  office  of  police  magistrate  is 
the  simple  creation  of  an  Act  of 
the  legislature,  and  in  creating  the 
office  it  had,  when  not  in  conflict 
with  the  express  or  implied  powers 
of  such  legislature,  or  in  excess 
thereof,  the  right  to  determine  how 
the  appointment  should  be  made. 
The  power  of  appointment  under 
the  Act  in  question  is  given  to  the 
Lieutenant-Governor  in  Council, 
as  the  power  was  given  under  c.  101. 
of  the  C.  S.  C.  to  the  Governor- 
General  in  Council  to  appoint 
magistrates  or  justices  of  the  peace 
under  that  Act.  .  .  In  my  opinion, 
justices  of  the  peace  are  part  of  the 
system  of  the  administration  of 
justice  in  the  province,  and,  there- 
fore, under  sub-sec.  14,  sec.  92,  the 
right  to  legislate  as  to  their  ap- 
pointment is  expressly  conferred 
upon  the  legislature  of  the  province, 
and,  therefore,  Mr.  Young  was 
duly  appointed  police  magistrate 
for  the  county  of  Halton." 


(15.)  The  imposition  of  punishment,  by  fine,  penalty, 
or  imprisonment,  for  enforcing  any  law  of 
the  province  made  in  relation  to  any  matter 
coming  within  any  of  the  classes  of  subjects 
enumerated  in  this  section.1 


Hodge  v.  The 
Queen. 


1  A  local  legislature  can  enforce 
laws  by  fine,  penalty,  or  imprison- 
ment, without  declaring  any  breach 
of  those  laws  a  crime.  Minister 
of  Justice,  2  Jan.  1873.  Prov.  Leg. 
1877,  p.  715. 

In  Hodge  v.  The  Queen,  in 
Ct.  App.,  Ont.,  30  June  1882,7  O. 
A.  E.  240  ;  in  P.  C.  Dec.  15,  J  883, 
9  App.  Cas.  117  ;  53  L.  J.  P.  C.  1 ; 
50  L.  T.  301  [sub-sec.  9,  sec.  92], 
the  Judicial  Committee  upheld  the 
validity  of  the  Liquor  License  Act, 
E.  S.  O.  1877,  c.  181.,  by  which 
the  Ontario  Legislature  appointed 


license  commissioners  to  act  in  each 
municipality,  and  delegated  to  them 
to  pass  resolutions,  or  bye-laws,  or 
rules,  to  define  the  conditions  and 
qualifications  requisite  for  obtain- 
ing tavern  or  shop  licenses  for  sale 
by  retail  of  spirituous  liquors 
within  the  municipality  ;  for  limit- 
ing the  number  of  licenses ;  for 
declaring  that  a  limited  number  of 
tavern  licenses  may  be  exempt  from 
having  all  the  accommodation  re- 
quired by  law;  and  to  impose 
penalties  by  way  of  fine,  and,  on 
non-payment,  imprisonment  with 
hard   labour,  as  a  punishment  for 
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infraction  of  their  resolutions.    The 
Judicial    Committee  held  the  Act 
dealt  with  "matters  of    a  merely 
local  nature  in  the  province,  and  to 
be  similar  to,  though  not  identical 
in  all  respects  with,  the  powers  then 
belonging  to  municipal  institutions 
under  the  previously  existing  laws 
passed   by  the   local   parliament," 
and  that  it  did  not  interfere  with 
the  Canada  Temperance  Act,  1878, 
the  validity  of  which  was  affirmed 
in  Russell  v.  The  Queen,  S.  C.N.B., 
1881 ;    in  P.  C.  June  23,  1882,  7 
App.  Cas.  829  ;  51  L.  J.  P.  C.  77  ; 
46  L.  T.  889  [sub-sec.  9,  sec.  92]. 
The  Judicial  Committee  said  [9 
App.    Cas.  p.   130]    the  principle 
which  that  case  [Russell's]  and  the 
case  of  the  Citizens'  Insurance  Co. 
v .  Parsons,  in  courts  below,  43  IT.  C. 
Q.  B.  261;    4  O.  A.  R.  96;   4  S. 
C.  R.  215  ;  in  P.  C.  Nov.  26, 1881, 
7  App.  Cas.  96;  51  L.J.  P.  C.  11; 
45  L.  T.  721  [sub-sec.  13,  sec.  92], 
"  illustrate  is,  that  subjects  which 
in  one  aspect  and  for  one  purpose 
fall  within  sec.  92,  may  in  another 
aspect    and    for   another    purpose 
fall  within  sec.  91."      [See  ante, 
p.  141.]     And  they  being  clearly 
of    opinion   (ante,  p.   142)    "  that 
the  resolutions  were  merely  in  the 
nature  of  municipal  or  police  regu- 
lations    in     relation    to     licensed 
houses,  and  interfering  with  liberty 
of  action  to  the  extent  only  that 
was  necessary  to  prevent  disorder 
and  the  abuses  of  liquor  licenses." 
.     .     "  If,  as  their  Lordships  have 
decided,  the  subjects  of  legislation 
come    within    the  powers    of    the 
provincial  legislature,  then  sub--sec. 
15  of  sec.  92  is  applicable  to  the 
case  before  us,  and  is  not  in  conflict 
with  sub-sec.  27  of  sec.  91.   Under 
these  very  general  terms, '  the  impo- 
sition of  punishment  by  imprison- 
ment   for   enforcing  any   law,'    it 
seems  to  their  Lordships  that  there 
is  imparted  an  authority  to  add  to 
the    confinement    or    restraint   in 
prison    that    which    is    generally 
incident  to  it — '  hard  labour ' ;  in 
other   words,  that  'imprisonment' 
there  means   restraint  by  confine- 


ment in  a  prison,  with  or  without  Hodge  v.  Th» 
its     usual    accompaniment    'hard  Q°EBN- 
labour.' " 

The  Minister  of  Justice  con- 
sidered, 8  May  1880,  that  the  British 
Columbia  Legislature  was  within  its 
rights  in  passing  an  Act  which 
empowered  the  Lieutenant-Gover- 
nor to  make  rules  of  court  for  regu- 
lating the  sitting  of  the  court  rather 
than  for  the  judges  to  do  it.  [See 
Reg.  v.  Amer,  42  U.  C.  Q.  B.  391.] 
Prov.  Leg.,  1886,  809. 

In  Reg.  v.  Frawley  (same  ques-  REa-  »■  Fac- 
tion as  in   Hodge  v.  Reg.),   7  O. 
A.  R.  p.  268,  Spragge,  J.A.,  said : 
"  There  is  much  in  the  judgment  of 
Marshall,  C.J.,  in  McCulloch  v.  S. 
Maryland,  S.C.U.S.(4  Wheat.)  316, 
which  is  apposite  to  this  case.    The 
first  and  the  one  material  question  as 
bearing  on  this  case,  was,  whether  it 
was  in  the  power  of  Congress  to  esta- 
blish a  national  bank,  the  Constitu- 
tion, in  the  powers  enumerated,  not 
giving   authority  to  do    so.     The 
learned  Chief  Justice  also,  in  the 
words  of  Vattel,  says :  '  In  consider- 
ing this  question,  then,   we  must 
never  forget  that  it  is  a  constitu- 
tion we    are    expounding.' "     His 
Lordship  then  said  there  is  much 
more    in    that    judgment   bearing 
on  sub-sec.  15,  sec.  92,  and  con- 
tinued :    "  The   point,   shortly,    is 
that  the  provincial  legislatures  had, 
as  incident  to  their  constitution,  the 
power  of  enforcing  the  laws  made 
by  them  in  relation  to  any  matter 
coming  within  any  of  the  classes  of 
subjects  assigned  to  their  jurisdic- 
tion, and  to  make  laws   for   that 
purpose,  and  did  not  need  the  ex- 
press power  given  by  sub-sec.  15. 
I  think  it  is  sound  in  principle,  and 
that  the  office  of  clause  15  is  to  give 
express  sanction  to  it ;  and  at  the 
same  time  to  prescribe  in  general 
and  comprehensive  terms  the  nature 
of  the  punishment  by  which  those 
laws    might     be     enforced.     The 
learned     Chief     Justice    Marshall 
puts  thus  pithily   the  powers   of 
the    sovereignty   as    divided    be- 
tween    the    government    of    the 
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Union  and  the  .governments  of  the 
States :  '  They  are  each  sovereign 
with  respect  to  the  objects  com- 
mitted to  it ;  and  neither  sovereign 
with  respect  to  the  objects  commit- 
ted to  the  other.'"  .  .  .  Mr. 
Justice  Spragge  continued :  "  The 
powers  assigned  by  the  Confedera- 
tion Act  to  the  provincial  legisla- 
ture are  large  and  various,  and  it  is 
not  too  much  to  say  that  it  is  a 
reasonable  contention  that  legisla- 
tures entrusted  with  such  powers, 
on  the  due  execution  of  which  the 
happiness  and  prosperity  of  the  pro- 
vinces so  largely  depends,  must  also 
he  entrusted  with  ample  means  for 
their  execution.  The  learned  Chief 
Justice  had  to  meet  this  difficulty, 
that  the  Constitution  of  the  United 
States  does  not  confer  upon  Con- 
gress power,  as  the  Confederation 
Act  confers  upon  the  provinces 
power,  to  make  laws  in  relation  to 
the  enumerated  classes  of  subjects  ; 
but  only  such  power  as  may  be 
'  necessary  and  proper '  for  carrying 
them  into  execution.  After  com- 
menting on  and  interpreting  the 
language  used,  the  Chief  Justice 
proceeds  :  '  So,  with  respect  to  the 
whole  penal  code  of  the  United 
States,  whence  arises  the  power  to 
punish  in  cases  not  prescribed  by 
the  Constitution  ?  All  admit  that 
the  Government  may  legitimately 
punish  any  violation  of  its  laws ; 
and  yet  this  is  not  among  the 
enumerated  powers  of  Congress. 
.  .  .  The  good  sense  of  the  public 
has  pronounced  without  hesitation 
that  the  power  of  punishment 
appertains  to  sovereignty,  and 
may  be  exercised  whenever  the 
sovereign  has  a  right  to  act  as  inci- 
dental to  its  constitutional  powers. 
It  is  a  means  for  carrying  into  exe- 
cution all  sovereign  powers,  and 
may  be  used,  although  not  indis- 
pensably necessary.  It  is  a  right 
incidental  to  the  power,  and  con- 
ducive to  its  beneficial  exercise.'  I 
will  conclude  my  citations  from  the 
judgment  of  the  learned  Chief 
Justice  with  this  apposite  quotation : 
'  "Vfe  admit,  as  all  must  admit,  that 


the  powers  of  the  Government  are 
limited,  and  that  its  limits  are  not 
to  be  transcended.  But  we  think 
the  sound  construction  of  the  Con- 
stitution must  allow  to  the  national 
legislature  that  discretion,  with 
respect  to  the  means  by  which  the 
powers  it  confers  are  to  be  carried 
into  execution,  which  will  enable 
that  body  to  perform  the  high 
duties  assigned  to  it  in  the  manner 
most  beneficial  to  the  people.  Let 
the  end  be  legitimate ;  let  it  be 
within  the  scope  of  the  Constitu- 
tion, and  all  means  which  are  appro- 
priate, which  are  plainly  adapted  to 
that  end,  which  are  not  prohibited, 
but  consist  with  the  letter  and 
spirit  of  the  Constitution,  are  consti- 
tutional.' I  make  no  apology  for 
quoting  so  largely  from  the  judg- 
ment of  Chief  Justice  Marshall.  It 
enunciates  clearly  and  forcibly  con- 
stitutional doctrines  which,  from 
the  nature  of  the  Constitution  of 
the  United  States,  have  been  neces- 
sarily presented  to  the  consideration 
of  the  judges  of  that  country  more 
than  has  been  the  case  in  England, 
and  which,  since  confederation,  have 
an  important  bearing  upon  the 
powers  of  the  Dominion  and  pro- 
vincial legislatures.  I  may  be 
allowed  to  add  that  it  appears  to 
me  these  implied  powers,  or  powers 
incident  to  the  principal  power  con- 
ferred, have  their  root  in  the  rule 
often  enunciated,  that  where  power 
is  conferred  to  do  an  act  or  several 
acts,  the  power  conferred  in  terms 
carries  with  it  by  implication  all  the 
powers  that  are  necessary  to  the 
due  and  effectual  execution  of  the 
principal  power  conferred.  In  my 
judgment,  however,  it  is  not  neces- 
sary to  resort  to  the  doctrine  of 
implied  power,  for  I  think  that 
the  language  of  sub-sec.  15,  giving 
power  to  make  laws  for  enforcing 
provincial  law  by,  inter  alia,  '  imr 
prisonment,'  found  where  it  is  in  a 
charter  of  government,  and  looking 
at  the  law  as  it  then  stood,  and  to 
the  statutes  and  circumstances  to 
which  I  have  adverted,  must  be 
interpreted  as  conferring  power  to 
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enforce  provincial  laws  by  imprison- 
ment with  hard  labour." 

In  Keg.  v.  Hodge,  7  O.  A. 
B.  p.  278,  Burton,  J.  A.,  said : 
"  It  is  true  that  Parliament — the 
United  Kingdom  Parliament — ■ 
gave  both  to  the  Dominion  and 
to  the  provinces  the  constitu- 
tions under  which  we  live;  both 
limited  in  extent,  but  both  giving 
representative  institutions,  and 
giving  to  the  legislatures  elected  in 
the  manner  therein  pointed  out, 
plenary  powers  of  legislation  within 
their  respective  spheres  as  large 
and  as  ample  as  those  of  the 
Imperial  Parliament  itself.  [  See  Sir 
Barnes  Peacock  in  Hodge  v.  The 
Queen,  ante.  p.  142.]  The  legisla- 
ture so  elected  has  a  delegated 
authority  it  is  true,  but  it  is  of  the 
same  character  as  that  of  the  Imperial 
Parliament,  who  are  collectively  the 
delegates  of  the  whole  people.  If 
these  are  powers  which  the  Imperial 
Parliament  could  have  delegated, 
then  they  can  equally  be  so  dele- 
gated by  the  legislature  of  our  own 
province ;  if  not,  then  it  is  un- 
necessary to  add  that  they  cannot 
be  so  dealt  with  by  a  provincial 
legislature." 

In  Att.-Gen.  op  Canada  v. 
Att.-Gen.  of  Ontario  [a  question 
tried  under  52  Vict.  (E.  S.  O.  c. 
44)  ],  1892-3,  20  O.E.  222;  19  0. 
A.  E.  31 ;  23  S.  C.  E.  458,  it  was 
held  that  the  Act,  51  Vict.  (Ont.) 
c.  5.,  purporting  (sec.  2)  to  con- 
fer on  the  Lieutenant-Governor 
of  the  province  of  Ontario  the 
right  of  commuting  and  remitting 
sentences  for  offences  against  the 
laws  of  the  province  or  offences 
over  which  the  legislative  authority 
of  the  province  extends,  subject  to 
the  condition  that  the  legislature  had 
power  to  revoke  it,  was  not  an  ex- 
cess of  jurisdiction. 

Strong,  C.J.,  said:  "The  15th 
sub-sec.  of  sec.  92  of  the  B.  N.  A. 
Act,  and  the  decision  in  Hodge  v. 
The  Queen  [30  June  1882,  7 
O.  A.  E.  246;   in  P.  C.  15  Dec. 


1883,9  App.  Cas.  117;  53  L.  J.  Att.-Gen.  of 
P.  C.  1 ;  50  L.  T.  301 ;  see  ante,  %£%£„■ 
p.  135],  precludes  the  possibility  of  Ontaeio. 
any  doubt  as  to  the  right  of  the 
provincial  legislatures  to  impose 
punishment  by  fine  and  imprison- 
ment as  sanctions  for  laws  which 
they  had  power  to  enact.  The  case 
of  the  Eeceiver-  General  of  New 
Brunswick  v.  The  Maritime  Bank 
[see  sub-sec.  13,  sec.  92]  definitive- 
ly establishes  that  the  provincial 
Lieutenant-Governor  appointed  by 
the  Governor- General  under  the 
great  seal  of  the  Dominion,  pur- 
suant to  the  provisions  of  the 
B.N.  A.  Act,  represents  the  Queen." 
He  continued :  Had  he  been  com- 
pelled to  decide  it,  he  would  have 
held  "  the  power  of  commuting 
sentences "  was  nothing  less  than 
the  power  to  pardon.  "  By  the 
law  of  the  Constitution,  or,  in  other 
words,  by  the  common  law  of 
England,  the  prerogative  of  mercy 
is  vested  in  the  Crown  not  merely 
as  regards  the  territorial  limits  of 
the  United  Kingdom,  but  through- 
out the  whole  of  Her  Majesty's 
dominions.  The  authority  to 
exercise  the  prerogative  may  be 
delegated  to  Viceroys  and  colonial 
Governors  representing  the  Crown. 
Such  delegation,  whatever  may  be 
the  conventional  usage  established 
on  grounds  of  political  expediency 
— a  matter  which  has  nothing  to  do 
with  the  legal  question — cannot, 
however,  in  any  way  exclude  the 
power  and  authority  of  the  Crown 
to  exercise  the  prerogative  directly 
by  pardoning  an  offence  committed 
anywhere  within  the  Queen's  do- 
minions. I  take  it  to  be  the 
invariable  practice,  in  the  case  of 
colonial  Governors,  to  delegate  to 
them  the  authority  to  pardon  in 
express  terms,  either  by  the  com- 
mission under  the  great  seal,  or  in 
the  instructions  communicated  to 
them  by  the  Crown.  This  being 
so,  and  this  practice  having  pre- 
vailed, as  far  as  I  can  discover, 
universally,  and  for  a  long  series  of 
years,  I  should  have  thought  that  it 
at  least  implied  that  in.  the  opinion 
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.  of  the  law  officers  of  the  Crown — 
an  authority  on  such  a  point  second 
only  to  that  of  a  judicial  decision — ■ 
that  the  prerogative  of  pardoning 
offences  was  not  incidental  to  the 
office  of  a  colonial  Governor,  and 
could  only  be  executed  by  such  an 
officer  in  the  absence  of  legislative 
authority  under  powers  conferred 
by  the  Crown."  The  next  ques- 
tion is,  "  In  what  legislature  does 
the  power  of  conferring  this  pre- 
rogative of  pardoning  by  legislation 
upon  a  representative  of  the  Crown, 
such  as  a  colonial  Governor,  reside  ? 
Is  it  possessed  by  any  colonial 
legislature,  including  in  that  term, 
.under  our  system  of  Federal 
Government,  as  well  the  Domi- 
nion Parliament  as  a  provincial 
legislature,  or  is  it  confined  to  the 
Imperial  Parliament?  That  the 
Crown,  although  it  may  delegate  to 
its  representative  the  exercise  of 
certain  prerogatives,  cannot  volun- 
tarily divest  itself  of  them,  seems  to 
be  well  recognised  constitutional 
canon.  Upon  this  point  of  the 
locality  of  the  legislative  power  to 
interfere  with  the  royal  prerogative, 
I  should  have  thought  that  the  case 
of  Cushing  v.  Dupuy  [see  ante,  p. 
80]  and  Re  Marois,  in  Q.  B.,  Que- 
bec, 8  Feb.  1862,  15  Moo.  P.  C. 


189;  10  W.  R.  326;  8  Jur.  N.S. 
268  [Act  in  question  there  being 
34  Geo.  3.  c.  6.  of  L.  C,  appealable 
value],  decided  by  the  Judicial 
Committee  with  reference  to  the 
jurisdiction  of  a  colonial  legislature 
to  limit  appeals  to  the  Queen  in 
Council,  would,  if  not  direct 
authorities,  have  had  at  least  a  very 
material  application  to  the  present 
question.  The  judgments  delivered 
in  the  S.  C.  of  Victoria  in  the  case 
of  Chun  Teong  Toy  v.  Musgrove, 
before  Higinbotham,  C .  J . ,  Williams, 
Holroyd,  Kerferd,  A'Beckett,  and 
Wrenfordsley,  JJ.,  Sept.  3,  1888, 
14  V.  L.  R.  349,  might  also  have 
afforded  us  great  assistance " ;  but 
these  questions  his  Lordship  did  not 
decide. 

Chun  Teong  Toy  v.  Musgrove 
was  appealed  to  the  Judicial  Com- 
mittee, and  it  was  there  held 
that  in  such  a  case  it  was  not 
necessary  to  decide  the  question 
what  rights  the  Victorian  Govern- 
ment had  under  its  constitution 
derived  from  the  Crown,  it  being 
sufficient  for  the  decision  of  the 
case  that  an  alien  had  no  legal  right 
enforceable  by  action  to  enter 
British  territory.  [See  March  18, 
[1891]  A.  C.  p.  283;  60  L.  J.  P. 
C.  28  ;  64  I,.  T.  378.] 


(16.)  Generally,   all   matters   of   a   merely  local  or 
private  nature  in  the  province.1 


Dome  v.  The 
Temporalities 

BOAED. 


1  An  Act  of  Parliament  created 
for  two  provinces  and  for  ad- 
vantage to  both,  such  an  Act  can 
only  be  altered  by  a  parliament 
having  power  to  legislate  for  both 
the  provinces,  which  is  the  Do- 
minion. 

In  DoBiEt).  The  Temporalities 
Board,  in  Q.  B.  Quebec,  19  June 
1880,26  L.  C.  J.  170;  in  P.  C. 
Jan.  21,  1882,  7  App.  Cas.  136; 
51  L.  J.  P.  C.  26;  46  L.  T.  1, 
the  Judicial  Committee  held  that  an 
Act  of  the  Quebec  Legislature,  38 
Vict.   c.  64.,  which  attempted   to 


repeal  an  Act  of  the  Parliament  of 
the  old  province  of  Canada,  and 
which  dealt  with  funds  and  pro- 
perty existing  in  both  Ontario 
and  Quebec,  and  belonging  to  a 
church  (the  Presbyterian  Church 
of  Canada  in  connection  with  the 
Church  of  Scotland)  the  terri- 
torial limits  of  which  embraced 
both  provinces,  and  the  govern- 
ment of  which  was  not  carried  on 
in  one  province  alone,  as  ultra 
vires  and  invalid.  Also  that  an 
Act  by  Ontario  and  another  by 
Quebec,  unanimously  agreeing  to 
do  this  thing,  would  not  be  valid. 
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It  required  a  Dominion  Act.     See 
sec.  13,  sub-sec.  92. 

A  local  Act  cannot  transfer  to 
another  company  the  property  of 
a  railway  company  incorporated  by 
Parliament.  See  Bourgoin  v,  Mon- 
treal, Ottawa,  and  Occidental 
Railway,  3  Legal  News,  185; 
Wheeler's  P.  C.  Law,  108;  in 
P.  C.  Feb.  26,  1880,  5  App.  Cas. 
381;  49  L.  J.  P.  C.  68.  It  re- 
quired an  Act  of  the  Dominion 
Parliament  before  such  transfer 
could  be  validated. 

In  Barker  v.  City  of  Frede- 
ricton,  19  S.  C.  N.  B.  (3  Pugs, 
and  Bur.)  139,  Allen,  C.J.,  said : 
"Had  this  Act  [the  Canada 
Temperance  Act,  1878]  prohibited 
the  sale  of  liquor,  instead  of 
merely  restricting  and  regulating 
it,  I  should  have  had  no  doubt 
about  the  power  of  Parliament 
to  pass  such  an  Act;  but  I 
think  an  Act,  which  in  effect 
authorizes  the  inhabitants  of  each 
town  or  parish  to  regulate  the  sale 
of  liquor,  and  to  direct  by  whom, 
for  what  purpose,  and  under  what 
conditions  spirituous  liquors  may 
be  sold  therein,  deals  with  matters 
.of  a  merely  local  nature,  which  by 
the  terms  of  the  16th  sub-sec, 
sec.  92,  of  the  B.  N.  A.  Act,  are 
within  the  exclusive  control  of  the 
local  legislature." 

But  in  Russell  v.  The  Queen, 
in  S.  C.  N.  B.  1881,  20  S.  C.  N.  B. 
(4  Pugs,  and  B.)  536 ;  in  P.  C.  June 
23,  1882,  7  App.  Cas.  829,  p.  841 ; 
51  L.J.  P.  C.  77;  46  L.  T.  889 
[see  sub-sec.  9],  the  Judicial 
Committee  said  they  could  not 
concur  in  that  view ;  that  in 
statutes  of  that  kind  the  legisla- 
tion is  general,  and  the  provi- 
sions for  the  special  application 
of  it  to  particular  places  does  not 
alter  its  character  [see  end  of  judg- 
ment given  sub-sec.  9,  ante,  p.  135] ; 
that  it  did  not  convert  the  Act 
itself  into  legislation  in  relation  to 
local  matters.  


In   Hodge    v.     The 
30  June  1882,  7  O.  A.  R. 
in  P.  C.  Dec.  15,   1883,  9 
Cas.  117;  53  L.  J.  P.  C.  1; 
T.  301   [see  sub-sec.  9,  sec. 
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the  Judicial  Committee  upheld 
the  power  of  the  provincial  legis- 
lature of  Ontario  to  delegate  to 
the  licensing  commissioners  for 
each  municipality  within  the  pro- 
vince the  making  rules  for  regula- 
ting and  keeping  under  control  the 
business  of  tavern  keeper  or  of  shops 
where  spirituous  liquor  was  sold 
by  retail,  and  this  to  the  extent  of  mi,hL"  ' 
awarding  a  fine,  with  the  condition 
attached  that,  if  not  paid,  or  if  not 

sufficient    distress,    imprisonment 

with  hard  labour  followed. 

During  the  argument  in  the  Pro- 
hibition Liquor  case,    August  1st, 

1895,  Lord  Herschell  said  the  case 

was  decided  under  this  sub-section, 

coupled  with  sub-sees.  8  and  15. 

Judgment  of  the  Lords  of  the  L'Union  St. 

Judicial   Committee  in    L'Union 

St.   Jacques    de    Montreal   v. 

Dame  Julie  Belisle,  15  L.  C.  J. 

212;    in  Q.  B.  Quebec,  20   Sept. 

1872;    in   P.    C.   July   8,    1874, 

L.  R.  6  P.  C.  31;  31  L.  J.  Ill; 

22  W.  R.  933. 

Lord  Selborne  [there  being  also 

present    Sir    James   W.    Colvile, 

Sir  Barnes  Peacock,  Sir  Montague 

E.    Smith,    and    Sir    Robert    P. 

Collier]    delivered    the    following  Russell  v.  The 

judgment : — 

"The    sole     question     in     this 

appeal   is  this, — whether  the  sub 

ject-matter  of   the  provincial  Act, 

the  33  Vict.    c.   58.,    is    one    of 

those   which  by   the   91st  section 

of  the  Dominion  Act  are  reserved 

exclusively      for     legislation     by 

the  Dominion    Legislature.     The 

scheme  of  the  91st  and  92nd  sec- 
tions is  this.     By  the  91st  section 

some  matters,- — and  their  Lordships 

may  do  well   to   assume,  for   the 

argument's    sake,    that    they    are 

all  matters  except  those  afterwards 

dealt  with  by  the  92nd  section^- 

their  Lordships  do  -not-  decide  -it, 
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but  for  the  argument's  sake  they 
will  assume  it, — certain  matters, 
"being  upon  that  assumption  all 
those  which  are  not  mentioned  in 
the  92nd  section,  are  reserved  for 
the  exclusive  legislation  of  the 
Parliament  of  Canada,  called  the 
Dominion  Parliament;  but  beyond 
controversy  there  are  certain  other 
matters,  not  only  not  reserved  for 
the  Dominion  Parliament,  but 
assigned  to  the  exclusive  power 
and  competency  of  the  provincial 
legislature  in  each  province. 
Among  those  the  last  is  thus 
expressed  : — '  Generally  all  matters 
of  a  merely  local  or  private  nature 
in  the  province.'  If  there  is  no- 
thing to  control  that  in  the  91st 
section,  it  would  seem  manifest 
that  the  subject-matter  of  this  Act, 
the  33  Vict.  c.  58.,  is  a  matter  of  a 
merely  local  or  private  nature  in 
the  province,  because  it  relates  to 
a  benevolent  or  benefit  society  in- 
corporated in  the  city  of  Montreal 
within  the  province,  which  appears 
to  consist  exclusively  of  members 
who  would  be  subject  prima  facie 
to  the  control  of  the  provincial 
legislature.  This  Act  deals  solely 
with  the  affairs  of  that  particular 
society,  and  in  this  manner :  taking 
notice  of  a  certain  state  of  em- 
barrassment resulting  from  what 
it  describes  in  substance  as  im- 
provident regulations  of  the  so- 
ciety, it  imposes  a  forced  commu- 
tation of  their  existing  rights 
upon  two  widows,  who  at  the  time 
when  that  Act  was  passed  were 
annuitants  of  the  society  under  its 
rules,  reserving  to  them  the  rights 
so  cut  down,  in  the  future  possible 
event  of  the  improvement  up  to  a 
"certain  point  of  the  affairs  of  the 
association.  Clearly  this  matter  is 
private ;  clearly  it  is  local,  so  far  as 
locality  is  to  be  considered,  because 
it  is  in  the  province  and  in  the 
city  of  Montreal;  and  unless, 
therefore,  the  general  effect  of 
that  head  of  sec.  92  is  for  this 
purpose  qualified  by  something  in 
sec.  91,  it  is  a  matter  not  only 
within  the  competency,  but  within 


the  exclusive  competency  of  the 
provincial  legislature.  Now  sec. 
91  qualifies  it  undoubtedly,  if  it 
be  within  any  one  of  the  different 
classes  of  subjects  there  specially 
enumerated;  because  the  last  and 
concluding  words  of  sec.  91  are, — 
'  And  any  matter  coming  within 
any  of  the  classes  of  subjects 
enumerated  in  this  section  shall 
not  be  deemed  to  come  within  the 
class  of  matters  of  a  local  or 
private  nature  comprised  in  the 
enumeration  of  the  classes  of  sub- 
jects by  this  Act  assigned  exclu- 
sively to  the  legislatures  of  the 
provinces.'  But  the  onus  is  on 
the  respondent  to  show  that  this, 
being  in  itself  of  a  local  or  private 
nature,  does  also  come  within  one 
or  more  of  the  classes  of  subjects 
specially  enumerated  in  the  91st 
section. 

"  Now  it  has  not  been  alleged 
that  it  comes  within  any  other 
class  of  the  subjects  so  enumerated 
except  the  21st,  'Bankruptcy  and 
insolvency ' ;  and  the  question 
therefore  is,  whether  this  is  a 
matter  coming  under  that  class  21, 
of  bankruptcy  and  insolvency? 
Their  Lordships  observe  that  the 
scheme  of  enumeration  in  that 
section  is,  to  mention  various  cate- 
gories of  general  subjects  which 
may  be  dealt  with  by  legislation. 
There  is  no  indication  in  any 
instance  of  anything  being  con- 
templated, except  what  may  be 
properly  described  as  general  legis- 
lation; such  legislation  as  is  well 
expressed  by  Mr.  Justice  Caron 
when  he  speaks  of  the  general  laws 
governing  Faillite,  bankruptcy 
and  insolvency,  all  which  are  well 
known  legal  terms  expressing 
systems  of  legislation  with  which 
the  subjects  of  this  country,  and 
probably  of  most  other  civilized 
countries,  are  perfectly  familiar. 
The  words  describe  in  their  known 
legal  sense  provisions  made  by  law 
for  the  administration  of  the 
estates  of  persons  who  may  be- 
come bankrupt  or  insolvent,  ac- 
cording to  rules   and    definitions 
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prescribed  by  law,  including,  of 
course,  the  conditions  in  which 
that  law  is  to  be  brought  into 
operation,  the  manner  in  which  it 
is  to  be  brought  into  operation, 
and  the  effect  of  its  operation. 
Well,  no  such  general  law  cover- 
ing this  particular  association  is 
alleged  ever  to  have  been  passed  by 
the  Dominion.  The  hypothesis 
was  suggested  in  argument  by 
Mr.  Benjamin,  who  certainly  ar- 
gued this  case  with  his  usual 
ingenuity  and  force,  of  a  law 
having  been  previously  passed  by 
the  Dominion  Legislature,  to  the 
effect  that  any  association  of  this 
particular  kind  throughout  the 
Dominion,  on  certain  specified 
conditions  assumed  to  be  exactly 
those  which  appear  upon  the  face 
of  this  statute,  should  thereupon, 
ipso  facto,  fall  under  the  legal 
administration  in  bankruptcy  or 
insolvency.  Their  Lordships  are 
by  no  means  prepared  to  say  that, 
if  any  such  law  as  that  had  been 
passed  by  the  Dominion  Legisla- 
ture, it  would  have  been  beyond 
their  competency;  nor  that,  if  it 
had  been  so  passed,  it  would  have 
been  within  the  competency  of  the 
provincial  legislature  afterwards  to 
take  a  particular  association  out  of 
the  scope  of  a  general  law  of  that 
kind,  so  competently  passed  by  the 
authority  which  had  power  to  deal 
with  bankruptcy  and  insolvency. 
But  no  such  law  ever  has  been 
passed;  and  to  suggest  the  possi- 
bility of  such  a  law  as  a  reason 
why  the  power  of  the  provincial 
legislature  over  this  local  and  pri- 
vate association  should  be  in  abey- 
ance or  altogether  taken  away,  is 
to  make  a  suggestion  which,  if 
followed  up  to  its  consequences, 
would  go  very  far  to  destroy  that 
power  in  all  cases. 

"It  was  suggested,  perhaps  not 
very  accurately,  in  the  course  of 
the  argument,  that  upon  the  same 
principle  no  part  of  the  land  in  the 
province  upon  the  sea  coast  could 
be  dealt  with,  because,  by  possi- 
bility, it  might  be  required  for  a 


lighthouse,  and  an  Act  might  be  L'TTnion  St. 
passed  by  the  Dominion  Legisla-  ^^^B 
ture  to  make  a  lighthouse  there.  j)AME  jUIJE' 
That  was  not  a  happy  illustration,  Beusee. 
because  the  whole  of  the  sea  coast 
is  put  within  the  exclusive  cog- 
nizance of  the  Dominion  Legisla- 
ture by  another  article ;  but  the 
principle  of  the  illustration  may  be 
transferred  to  article  7,  which  gives 
to  the  Dominion  the  exclusive  right 
of  legislating  as  to  all  matters  com- 
ing under  the  head  of  '  militia, 
military  and  naval  service,  and  de- 
fence.' Any  part  of  the  land  in 
the  province  of  Quebec  might  be 
taken  by  the  Dominion  Legislature 
for  the  purpose  of  military  defence ; 
and  the  argument  is,  if  pushed  to 
its  consequences,  that  because  this 
which  has  not  been  done  as  to  some 
particular  land  might  possibly  have 
been  done,  therefore,  it  not  having 
been  done,  all  power  over  that  land, 
and  therefore  over  all  the  land  in 
the  province,  is  taken  away,  so  far 
as  relates  to  legislation  concerning 
matters  of  a  merely  local  or  pri- 
vate nature.  That,  their  Lordships 
think,  is  neither  a  necessary  or 
reasonable,  nor  a  just  and  proper 
construction.  The  fact  that  this 
particular  society  appears  upon  the 
face  of  the  provincial  Act  to  have 
been  in  a  state  of  embarrassment, 
and  in  such  a  financial  condition 
that,  unless  relieved  by  legislation, 
it  might  have  been  likely  to  come 
to  ruin,  does  not  prove  that  it  was, 
in  any  legal  sense,  within  the  cate- 
gory of  insolvency.  And  in  point 
of  fact  the  whole  tendency  of  the 
Act  is  to  keep  it  out  of  that  cate- 
gory, and  not  to  bring  it  into  it. 
The  Act  does  not  terminate  the 
company;  it  does  not  propose  a 
final  distribution  of  its  assets  on 
the  footing  of  insolvency  or  bank- 
ruptcy; it  does  not  wind  it  up. 
On  the  contrary,  it  contemplates 
its  going  on,  and  possibly  at  some 
future  time  recovering  its  pros- 
perity, and  then  these  creditors, 
who  seem  on  the  face  of  the  Act  to 
be  somewhat  summarily  interfered 
with,  are  to  be  reinstated. 


332 


B.N.A.  ACT,  s.  93  (I).— SCHOOL  QUESTION. 


L'Union  St. 
Jacques  de 
Montreal  v. 
Dame  Julie 
Belisle. 


Quirt  v.  Eeg. 


"  Their  Lordships  are  clearly  of 
opinion  that  this  is  not  an  Act  re- 
lating to  bankruptcy  and  insolvency, 
and  'will  therefore  humblv  advise 
Her  Majesty  that  this  appeal  be 
allowed,  that  the  judgment  of  the 
Court  of  Queen's  Bench  (Canada) 
ought  to  be  reversed,  and  that  the 
suit  be  dismissed.  There  will  be 
no  costs  of  this  appeal." 

Quirt  v.  Eeg,  Nov.  16,  1891, 
19  S.  C.  E.  510 ;  17  O.  A.  E.  421 ; 
17  O.  E.  615.  The  Dominion 
Parliament  passed  an  Act  incor- 
porating trustees,  and  giving  them 
authority  to  carry  on  the  business 


of  the  Upper  Canada  Bank,  which 
had  become  insolvent,  so  far  as  was 
necessary  for  the  winding  up  of 
the  same ;  and  then,  by  a  later  Act, 
33  Vict.  c.  40.,  transferred  all  the 
property  of  the  bank  vested  in  the 
trustees  to  the  Dominion  Govern- 
ment. Held  that  these  Acts  were 
valid  under  sec.  91,  either  sub- 
sec.  15  or  21 ;  and  that,  further, 
the  property,  being  vested  in  the 
Crown,  was  not  liable  to  taxa- 
tion under  the  Ontario  Assessment 
Act.  Union  St.  Jacques  v.  Belisle, 
July  8,  1874,  [see  above]  was  dis- 
tinguished. 


Legislation 

respecting 

education. 


Education. 

93.  In  and  for  each  province,  the  legislature  may 
exclusively  make  laws  in  relation  to  education,  subject 
and  according  to  the  following  provisions  : — 

(1.)  Nothing  in  any  such  law  shall  prejudicially  affect 
any  right  or  privilege  with  respect  to  denomi- 
national schools  which  any  class  of  persons 
have  by  law  in  the  province  at  the  Union ; x 


Maher  v.  Town 
of  Portland. 


Eitchie,  C.J.,  said,  in  Maher 
v.  Town  of  Portland,  1874,  post, 
this  was  intended  to  mean  just  what 
it  expresses,  viz.,  that  "  any,"  that 
is  "every,"  class  of  persons  "hav- 
ing any  rights  or  privileges  with 
respect  to  denominational  schools, 
whether  such  class  should  be  one 
of  the  numerous  denominations  of 
Protestants   or   Eoman    Catholics, 


should  be  protected  in  such  rights. 
If  it  had  been  intended  that  the 
clause  should  have  been  limited  in  its 
application  to  Eoman  Catholics  and 
Protestants  only  as  dissentient  one 
from  the  other,  and  apply  to  schools 
other  than  those  usually  understood 
as  denominational  schools,  the  legis- 
lature would  have  used  some  ex- 
pression indicating  such  a  particular 
sense."     See  post,  p.  352. 


(2.)  All  the  powers,  privileges,  and  duties  at  the 
Union  by  law  conferred  and  imposed  in  Upper 
Canada  on  the  separate  schools  and  school 
trustees  of  the  Queen's  Roman  Catholic  sub- 
jects shall  be  and  the  same  are  hereby  ex- 
tended to  the  dissentient  schools  of  the  Queen's 
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Protestant  and  Roman  Catholic   subjects   in 
Quebec.1 


1  Ritchie,  C.J.,  said,  in  Maker 
v.  Town  of  Portland,  1874  [see 
Note, post],  that  the  reference  here 
to  separate  and  dissentient  schools 
is  specially  to  schools  of  the  Pro- 
testant and  Catholic;  and  it  is 
equally  clear  sub-sec.  3  applies  only 


to  schools  of  a  like  character  exist- 
ing in  any  of  the  four  provinces. 
But  he  was  at  a  loss  to  understand 
why  sub-sees.  2  and  3  should  be  held 
to  control  or  in  any  way  limit  or 
affect  a  previous  distinct  enactment 
— sub-sec.  1 — couched  in  plain  and 
unambiguous  language. 


Maherii.  Town 
of  Portland. 


(3.)  Where  in  any  province  a  system  of  separate  or 
dissentient  schools  exists  by  law 1  at  the  Union 
or  is  thereafter  established  by  the  legislature 
of  the  province,  an  appeal  shall  Lie  to  the 
Governor- General  in  Council2  from  any  act 
or  decision  of  any  provincial  authority  affect- 
ing any  right  or  privilege  of  the  Protestant  or 
Roman  Catholic  minority  of  the  Queen's  sub- 
jects in  relation  to  education. 


i  In  the  Act  of  1870,  33  Vict. 
(Dom.)  c.  3.  (affirmed  by  Imperial 
Act,  34  &  35  Vict.  c.  28.),  creating 
the  province  of  Manitoba,  the  only 
important  difference  between  the 
above  section  and  that  in  the  Mani- 
toba Act  [see  p.  369,  post]  is  that 
in  sub-sec.  1  (which  is  a  similar 
section  to  the  above)  the  words 
"  by  law "  are  followed  by  the 
words  "  or  practice."  Manitoba 
before  the  Union  was  not  an  inde- 
pendent province  with  a  constitu- 
tion and  a  legislature  of  its  own. 
It  formed  part  of  the  vast  territories 
which  belonged  to  the  Hudson  Bay 
Company,  and  was  administered 
by  their  agents.  The  population 
of  the  whole  of  Manitoba  in  1870 
was  18,995,  including  6,767  In- 
dians, and  in  1870  Winnipeg,  a 
city  containing  25,642  in  1891, 
contained  only  203  inhabitants. 

The  Judicial  Committee  held,  in 
Barrett's  case,  that  the  Manitoba 
provincial  legislature  was  within 
its  powers  in  passing  the  Public 
Schools  Act  of  1890,  which  schools 


were  to  be    entirely  non-sectarian 
and  supported   by  taxation,  it  in- 
fringing no  proved  rights  or  privi- 
leges of  the   Boman   Catholics   or 
members  of  the  Church  of  England. 
See  City  of  Winnipeg  v    Barrett  City  of  "Win- 
and  Logan,  July  14,  [1892]   A.  C.  NIPEQ  "•  Bak- 
445  ;  61  L.  J.  P.  C.  58 ;    67  L.  T.  J^f D 
429;  said  post.   Judgment  delivered 
by  Lord  Macnaghten. 

2  The  Judicial  Committee  de- 
cided these  words  did  not  operate 
to  withdraw  a  question  which  in- 
volved the  legality  of  an  Act  of 
the  provincial  Parliament  of  Mani- 
toba from  the  jurisdiction  of  the 
ordinary  tribunals  of  the  country. 
But  see  Brophy  v.  Att.-Gen.  for  Bkophy  v. 
Manitoba,  Jan.  29,  [1895]  A.C.202.  Att.-Gen.  fob 

With  regard  to  an  Act  respect-  Manitoba. 
ing  the  Bar  of  the  province  of 
Quebec,  1886,  c.  34.,  the  Minister 
of  Justice  (Thompson)  says  (16 
July  1887)  a  communication  had 
been  received  from  the  McGill 
University  asking  that  the  Act  be 
disallowed  on  the  ground  that 
it  discriminates  against  the  Pro- 
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Protestant 
Universities. 


testant  universities  and  schools 
of  Quebec  in  respect  to  the  admis- 
sion of  students  to  the  study  of  the 
law.  The  papers,  however,  showed 
that  the  present  General  Council 
of  the  Bar  consisted  of  seven  Roman 
Catholics  and  four  Protestants, 
while  the  proportion  according  to 
population  ought  to  be  six  to  one. 
The  minister  thought  the  Act,  in 
respect  of  provisions  to  which  this 
objection  is  directed,  was  within 
the  legislative  authority  of  the 
province,  and  there  was  no  good 
reason  to  apprehend  the  Legisla- 
ture of  Quebec  would  deal  illiberally 
hy  the   Protestant   minority.     He 


therefore  recommended  the  Act  he 
left  to  its  operation.  And,  se- 
condly, the  minister  said:  If  the 
application  which  the  university 
proposes  to  make  to  the  Legislature 
of  Quebec  for  relief  is  not  enter- 
tained, and  a  petition  by  way  of 
appeal  is  made  to  the  Governor- 
General  in  Council  under  sec.  93 
B.  N.  A.  Act,  that  the  Governor- 
General  in  Council  would  carefully 
consider  the  question  of  His  Ex- 
cellency's jurisdiction  and  that  of 
.  Parliament  in  the  premises  and  the 
merits  of  the  case  as  presented 
by  such  petition.  Prov.  Leg., 
1888,57.  °   • 


(4.)  In  case  any  such  provincial  law  as  from  time  to 
time  seems  to  the  Governor-General  in  Council 
requisite  for  the  due  execution  of  the  pro- 
visions of  this  section  is  not  made,  or  in  case 
any  decision  of  the  Governor  -  General  in 
Council  on  any  appeal  under  this  section  is 
not  duly  executed  by  the  proper  provincial 
authority  in  that  behalf,  then,  and  in  every 
such  case,  and  as  far  only  as  the  circumstances 
of  each  case  require,  the  Parliament  of  Canada 
may  make  remedial  laws  for  the  due  execution 
of  the  provisions  of  this  section  and  of  any 
decision  of  the  Governor-General  in  Council 
under  this  section.1 


Schools.  Opi- 
nion of  Minis- 
ter of  Justice. 


1  See  Manitoba  Act,  post,  p.  369. 

The  New  Brunswick  Legislature 
passed,  17  May,  a  Common  Schools 
Act,  34  Vict.  c.  21.,  in  1871.  This 
Act,  sec.  1,  repealed  the  Act  of 
21  Vict.  c.  9.  as  to  parish  schools, 
and  also  the  26  Vict.  c.  7.  amend- 
ing the  same.  It  appeared  that 
prior  to  and  down  to  the  time  of 
union  of  the  provinces  of  Canada, 
Nova  Scotia,  and  New  Brunswick 
under  the  B.N.A.  Act,  there  existed 
in  the  province  of  New  Brunswick 
certain  parochial  schools  established 
under  the  21  Vict.  c.  9.,  an  Act 
of  the    local  legislature.     It  was 


claimed  some  of  these  were  de- 
nominational schools.  The  new 
Act,  34  Vict.  c.  21.,  provided 
that  any  sum  required  for  any  dis- 
trict above  the  sums  provided  by 
the  province  and  county  should  be 
a  charge  upon  the  district  and 
raised  on  an  assessment.  Sec.  60 
provided  that  all  schools  conducted 
under  the  provisions  of  the  Act 
should  be  non-sectarian.  This  Act 
was  considered  to  injuriously  affect 
the  rights  of  the  Roman  Catholic 
community,  and  the  action  of  Henry 
Maher  v.  Town  of  Portland  was 
raised  by  an  ex  parte  application 
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to  require  the  Town  of  Portland 
to  show  cause  why  a  writ  of  cer- 
tiorari should  not  issue  to  quash  an 
order  of  assessment  made  under  the 
Act.     See  post. 

The  law  officers  of  the  Crown, 
Coleridge  and  Jessel,  29  Nov. 
1872,  gave  it  as  their  opinion 
"  That  whatever  may  have  been 
the  practical  working  of  the  annual 
education  grant  in  the  province  of 
New  Brunswick,  the  Roman  Catho- 
lics of  that  province  had  no  such 
rights,  privileges,  or  schools  as  are 
the  subject  of  enactments  in  the 
B.  N.  A.  Act,  1867,  sec.  93.  It  is 
of  course  quite  possible  that  the 
new  statute  of  the  provinces  may 
work  in  practice  unfavourably  to 
this  or  that  denomination  therein, 
and  therefore  to  the  Soman  Catho- 
lics, but  we  do  not  think  that  such 
a  state  of  things  is  enough  to 
bring  into  operation  the  restraining 
powers,  or  the  powers  of  appeal 
to  the  Governor-  General  in  Coun- 
cil, and  the  powers  of  remedial 
legislation  in  the  Parliament  of  the 
Dominion  contained  in  the  93rd 
section." 

On  20  Jan.  1872  the  Minister  of 
Justice  [John  Macdonald]  gave  it 
as  his  opinion  that  as  the  Act 
applied  to  the  whole  school  system 
of  New  Brunswick  and  was  not 
specially  applicable  to  denomi- 
national schools,  the  Governor- 
General  had  no  right  to  intervene. 
Prov.  Leg.  453.  On  4  March 
1874  it  was  resolved  by  the  New 
Brunswick  Legislature : — "  Where- 
as petitions  numerously  signed  have 
been  presented  to  this  House  pray- 
ing that  such  amendment  may  be 
made  in  the  Common  School  Act, 
1871,  as  will  secure  to  Her  Ma- 
jesty's Roman  Catholic  subjects  of 
this  province  schools  generally 
known  as  '  separate  schools.'  And 
whereas  this  House  continues  to 
hold  the  opinion  that  any  system 
of  education  under  the  control  and 
supervision  of  the  State  should 
grant  to  all  the  people  of  the  pro- 
vince similar  and  equal  rights  with- 
out distinction  of  class  or  creed. 


And  whereas  by  the  provisions  of  Resolutions  of 
the  British  North  America  Act,  ^-  Legisla- 
1867,  if  a  system  of  separate 
schools  is  established,  it  shall  be 
for  ever  thereafter  be  beyond  the 
power  of  the  legislature  to  inter- 
fere with  or  repeal  the  Acts  creat- 
ing such  a  system.  And  whereas 
certain  exclusive  rights  have  been 
vested  in  the  legislature  of  this 
province,  guaranteed  to  it  by  the 
terms  and  provisions  of  the  British 
North  America  Act,  1867,  the  en- 
joyment of  which  is  essential  to 
the  welfare  of  this  province  and 
the  harmonious  working  of  the 
Constitution. 

"Resolved,  that  after  careful 
consideration  of  the  said  petitions, 
and  while  affirming  that  various  im- 
portant changes  may  advantageously 
be  made  from  time  to  time  in  the 
Acts  relating  to  education  whereby 
the  burdens  imposed  by  the  said 
Acts  may  be  lightened  or  made  to 
fall  more  equitably,  this  House  is 
of  opinion  that  no  change  in  the 
said  Acts  should  be  made  whereby 
special  privileges  in  respect  of 
denominational  education  shall  be 
granted  to  any  class  of  persons  in 
this  province.  Resolved,  that  in 
the  opinion  of  this  House  no  Acts 
should  be  done  or  passed  whereby 
the  jurisdiction  and  powers  of  the 
legislature  established  by  the 
British  North  America  Act,  1867, 
shall  be  impaired  or  curtailed 
without  the  sanction  of  the  people 
of  this  province  previously  ex- 
pressed at  the  polls,  and,  therefore, 
resolved  that  this  House  regrets  it 
cannot  comply  with  the  prayer  of 
the  said  petitions ;  and  further  re- 
solved, that  this  House  most  re- 
spectfully but  firmly  maintains  and 
submits  that  no  Acts  should  be 
done  or  passed  at  any  time  by  the 
Parliament  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  or  by 
the  Parliament  of  the  Dominion  of 
Canada,  to  impair,  curtail,  alter,  or 
withdraw  the  said  rights,  powers, 
and  jurisdictions,  or  any  of  them, 
without  the  requisition  or  consent 
of  this  legislature  for  that  purpose 
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Address  voted 
by  Canadian 
House  of  Com- 
mons. 


Earl  Carnar- 
von's letter. 


first  made  or  obtained  and  signified 
by  address  from  the  legislature  of 
this  province." 

An  address  was  on  10  March 
1875  voted  by  the  House  of  Com- 
mons of  the  Dominion  : — 

"  That  in  the  opinion  of  this 
House,  legislation  by  the  Parlia- 
ment of  the  United  Kingdom  en- 
croaching on  any  powers  reserved 
to  any  one  of  the  provinces  by  the 
British  North  America  Act,  1867, 
would  be  an  infraction  of  the  pro- 
vincial constitutions,  and  that  it 
would  be  inexpedient  and  fraught 
with  danger  to  the  autonomy  of 
each  of  the  provinces  for  this 
House  to  invite  such  legislation. 
"  That  on  the  29th  May  1872  the 
House  of  Commons  adopted  the  fol- 
lowing resolution :  —  This  House 
regrets  that  the  School  Act  recently 
passed  in  New  Brunswick  is  un- 
satisfactory to  a  portion  of  the 
inhabitants  of  that  province,  and 
hopes  that  it  may  be  so  modified 
during  the  next  session  of  the 
Legislature  of  New  Brunswick  as 
to  remove  any  just  ground  of  dis- 
content that  now  exists.  That 
this  House  regrets  that  the  hope 
expressed  in  the  said  resolution  has 
not  been  realised.  That  we  most 
humbly  pray  that  your  Majesty 
will  be  graciously  pleased  to  use 
the  influence  of  your  Majesty  with 
the  Legislature  of  New  Brunswick 
to  procure  such  a  modification  of 
the  said  Act  as  shall  remove  such 
grounds  of  discontent." 

This  address  was  forwarded  to 
Her  Majesty,  and  the  Earl  of  Car- 
narvon, 18  Oct.  1875,  after  stating 
this  address  was  received  by  Her 
Majesty,  but  he  was  not  able  to 
advise  Her  Majesty  to  take  any  ac- 
tion respecting  it,  said :  "  (2)  I  con- 
cur that  legislation  by  the  Imperial 
Parliament  curtailing  the  powers 
vested  in  a  province  by  the  British 
North  America  Act,  1867,  would 
be  an  undue  interference  with  the 
provincial  constitutions,  and  with 
the  terms  on  which  the  provinces 
consented  to  become  members  of 
the  Dominion.     And  holding  as  I 


do  this  opinion,  while  I  cannot  but 
feel  that  if  I  were  to  recommend 
the  Queen  to  intervene  directly  in 
this  matter  by  advising  that  legis- 
lature to  legislate  in  any  particular 
direction,  I  might  be  deemed  to 
counsel  an  interference  with  the 
system  of  government  established 
by  the  Act  of  Union  not  greatly 
differing  from  that  which  the  ad- 
dress deprecates.  (3)  For  this 
reason  I  have  not  felt  myself  at 
liberty  to  advise  Her  Majesty  to 
take  any  action.  At  the  same  time, 
there  can  be  no  impropriety  in  my 
expressing  the  strong  hope  which 
I  entertain  that,  as  in  other  British 
communities,  the  majority  of  the 
population  in  New  Brunswick, 
which  through  its  representatives 
controls  the  educational  system  of 
the  province,  may  be  disposed  to 
adopt  such  modifications  of  the 
existing  rules  as  may  render  them 
less  unacceptable  to  those  who  from 
conscientious  reasons  have  felt 
themselves  obliged  to  contest 
against  the  system  now  in  force. 
I  cannot,  in  conclusion,  consistently 
with  my  duty,  refrain  from  observ- 
ing that  as  education  is  one  of  the 
subjects  expressly  and  exclusively 
reserved  to  the  provincial  legisla- 
ture by  the  British  North  America 
Act,  1867,  it  is  for  the  serious  con- 
sideration of  those  in  New  Bruns- 
wick who  take  an  active  part  in 
relation  to  it,  whether  there  can  be 
any  advantage,  and  whether  there 
must  not  be  serious  inconvenience, 
in  bringing  under  public  discussion 
in  the  Dominion  Legislature  a  con- 
troverted question  which  may  pos- 
sibly engender  much  heat  and  irri- 
tation, and  over  which  it  has  no 
jurisdiction." 

The  Earl  of  Kimberley,  in  a  de- 
spatch dated  30  June  1873,  stated 
that  certain  Acts  relating  to  the 
school  system  passed  by  the  New 
Brunswick  Legislature  are,  like  the 
Acts  of  1871,  within  the  powers  of 
that  legislature,  and  interference 
by  the  Canadian  House  of  Com- 
mons would  be  a  virtual  repeal  of 
the   section   of  the  Act  of   1867, 
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which  gives  the  exclusive  right  of 
legislation  in  these  matters  to  the 
provincial  legislatures.  Prov.  Leg., 
1886,  p.  12. 

This  did    not    end  the   matter, 
because    the     question    was    then 
raised,  Could  the  Governor-General 
act    on    his   own    individual    dis- 
cretion in  deciding  whether  a  pro- 
vincial Act  should  be   disallowed, 
or   was   he   to   be    guided  by  the 
advice  of  his  responsible  ministers  ? 
Lord  Carnarvon  suggested  that  the 
question  was  not  one  on  which  a  rigid 
rule  of  action  should  be  established. 
The  Minister  of  Justice,  Edward 
Blake,  in  a  report  22  Dec.  1875, 
said,   inter  alia,  "The   power   of 
disallowance  of  Canadian   statutes 
is,  by  sec.  56  of  the.  British  North 
America  Act,   1867,  vested  in  the 
Queen  in  Council.     By  sec.  90  of 
the  same  Act  this  provision  is  ex- 
tended and  applied   to  each   pro- 
vince as  if  it  were  re-enacted,  and 
is    so    made    applicable    in  terms 
thereto     with      the     substitution, 
among  other  things,  of  the  Gover- 
nor-General for  the  Queen.     The 
result  is  that,  by  the  express  words 
of  the  Act,  the  power  of  disallow- 
ance of  provincial  statutes  is  vested 
in  the  Governor-General  in  Coun- 
cil,  a    phrase    which,    under    the 
13th  section  of    the    Act,   means 
the    Governor-General    acting   by 
and  with  the  advice  of  the  Queen's 
Privy   Council    of   Canada.     Sup- 
posing that  the  Act  had  vested  the 
power  of  disallowance  of  Canadian 
statutes  in  Her  Majesty,  not  adding 
the  words  '  in  Council,'  it  will  not 
be  contended  that  the  power  so  given 
could  be  constitutionally  exercised 
otherwise  than  under  the  advice  of 
Her  Majesty's  ministers  who  would 
be  responsible  for    Her  Majesty's 
action,  and,  by  parity  of  reasoning, 
a  power  of  disallowance  of  provin- 
cial statutes  given  to  the  Governor 
could  be  exercised  only  under  the 
advice  of  his  ministers  who  would 
be  responsible  for  his  action.     It 
results  from  the  preceding  observa- 
tions that   the  only  contingencies 
which  can  arise  are  :  (1)  That  the 

S  2340. 


Governor  should  propose  to  dis-  Duty  of  Gover- 
allow  a  provincial  statute  without  nor  in  0ounel1- 
or  against  the  advice  of  his  min- 
isters. (2)  That  ministers  should 
propose  to  disallow  a  provincial 
statute  without  the  assent  of  the 
Governor.  The  position  taken  by 
the  Council  is  that  neither  of  these 
things  can  be  done ;  that  the 
power  being  vested  in  the  Gover- 
nor in  Council,  any  action  taken 
must  be  accomplished  by  Order  in 
Council,  and  that  a  Governor  who 
thinks  it  necessary  that  a  provin- 
cial Act  should  be  disallowed  must 
find  ministers  who  will  take  the 
responsibility  of  advising  its  dis- 
allowance, while  ministers  who 
think  it  necessary  that  a  provincial 
Act  should  be  disallowed  must 
resign  unless  they  can  secure  the 
assent  of  the  Governor  to  its  dis- 
allowance, ministers  being  in  every 
case  responsible  to  Parliament  for 
the  course  taken."  The  Minister  of 
Justice  goes  on  to  show  that  the 
question  is  not  the  same  as  the 
exercise  of  the  prerogative  of  par- 
don, because  there  the  Governor, 
to  whom  personally  the  Queen 
delegates  a  very  high  prerogative, 
that  of  pardon,  cannot  in  any  way 
be  relieved  of  the  duty  of  judging 
for  himself  in  every  case  in  which 
that  prerogative  is  proposed  to  be 
exercised. 

On  31  Oct.  1876  Lord  Carnar- 
von said  his  view  was  not  one  he 
was  prepared  to  insist  strongly. 
See  Prov.  Leg.,  1886. 

Reformatory  Schools  in  Pro- 
vinces.— New  Brunswick  passed 
an  Act,  38  Vict.  c.  11,  for  the  es- 
tablishment of  reformatory  and  in- 
dustrial schools  united  under  one 
management.  The  Minister  of 
Justice  (Edward  Blake),  5  Dec. 
1876,  reported  that  the  Act  pro- 
viding that  the  reformatory  school, 
when  established,  shall  be  a  re- 
formatory prison,  and  the  B.  N.  A. 
Act  authorizing  the  establishment 
of  reformatory  prisons  by  the  pro- 
vinces, this  subject  would  appear 
within  the  provincial  jurisdiction. 
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■Schools. 
Further 
opinion. 


"  Prince  Edward  Island  Legisla- 
ture passed  the  Public  School  Act 
of  1877.  This  Act  repealed  all 
previous  existing  laws  on  the  same 
.subject,  and  appointed  a  Board  of 
Education  and  inspectors.  The 
Act  provided  that  the  support  of 
the  schools  should  come  from  local 
■assessment;  and  from  assistance 
provided  by  the  provincial  trea- 
sury. Sec.  92  enacted  that  all 
schools  conducted  under  the  pro- 
visions of  this  Act  shall  be  non-sec- 
tarian, and  "  the  Bible  may  be  read 
in  all  such  schools,  and  is  hereby 
authorized,  and  the  teachers  hereby 
required  to  open  the  school  on  each 
school  day  with  the  reading  of  sacred 
scripture  by  those  children  whose 
parents  or  guardians  desire  it,  with- 
out comment,  explanation,  or  re- 
mark thereupon  by  the  teacher ; 
■but  no  children  shall  be  required 
to  attend  during  such  reading  as 
aforesaid  unless  desired  by  their 
parents  or  guardians."  After  the 
passing  of  the  Bill  the  Bishop  of 
Charlottetown  presented  to  the  Lieu- 
tenant-Governor a  memorial  re- 
questing him  to  withhold  his  assent, 
on  the  ground  that  it  interfered 
with  the  rights  of  the  Roman 
Catholic  community  of  the  pro- 
vince, as  secured  to  them  by  the 
93rd  section  of  the  B.  N.  A.  Act. 

The  Minister  of  Justice,  in  a 
•long  report  [which  will  be  found  in 
Prov.Leg.,  1886,  p.  889],  said: 
The  provision  of  the  Constitu- 
tional Act  which  secures  to  any 
province  a  system  of  separate  or 
dissentient  schools  requires,  as  a 
condition  of  interference  by  the 
Federal  authority  to  maintain  that 
privilege,  that  these  schools  should 
be  separate  or  dissentient  in  their 
nature  by  virtue  of  the  law  exist- 
ing at  the  date  which  the  province 
joined  the  Union.  And  that  it 
was  not  contended  that  there  was 
any  provision  in  auy  of  the  previous 
Acts  of  the  Legislature  of  Prince 
Edward  Island  which  secured  to 
any  sect  the  right  of  establishing  an 
independent  school.  That  the  argu- 
ment of  the  bishops  seemed  to  be 


that "  although  ■  there ;  was  not  in 
existence  any  statutory  provision 
empowering  the  Catholic  commu- 
nity to  establish  and  maintain 
separate  schools,  and  notwithstand- 
ing there  was  in  existence  express 
statutory  provision  to  the  contrary, 
they  could,  because  such  schools 
had  been  virtually  in  operation, 
call  on  the  Federal  Government  to 
prevent  the  legislature  from  esta- 
blishing any  regulation  with  re- 
spect to  schools  generally,  without 
securing  to  them  the  right  of  main- 
taining separate  and  denomina- 
tional schools.  And  the  report  winds 
up,  "  If  we  are  bound  to  consider 
the  right  of  regulating  education 
as  absolutely  appertaining  to  each 
province  except  where  the  privi- 
lege of  establishing  separate  schools 
exists  by  law,  it  must  be  admitted 
that  they  have  equally  the  right  to 
attach  to  the  provisions  of  such 
laws  the  conditions  and  penalties 
required  to  secure  its  object ;  and, 
however  arbitrary  and  unjust  it 
may  appear,  it  would  not  seem 
proper  to  the  Federal  Government 
to  attempt  to  interfere  with  the 
details  or  the  accessories  of  a 
measure  of  the  local  legislature,  the 
principles  and  objects  of  which  are 
entirely  within  their  province." 
"  Inasmuch  as  sec.  15  enabled  the 
school  trustees  to  levy  a  tax  upon 
the  parents  neglecting  or  refusing 
to  send  their  children  to  district 
schools,  and  enabled  the  trus- 
tees to  levy  the  tax  at  their  dis- 
cretion, it  seemed  to  depart  in  a 
measure  from  the  well-established 
principle  that  taxation  should  be 
certain,  and  so  far  as  possible 
equally  distributed."  He  there- 
fore recommended  the  attention  of 
the  Lieutenant-Governor  be  called 
to  such  provision,  otherwise  he  re- 
commended the  Act  to  be  left  to 
its  operation.  The  Minister  of 
Justice  was  E.  La  Flamme. 

In  Henky  Maher  v  The  Town 
Council  op  Portland,  the  Judi- 
cial Committee,  by  Queen's  Order 
dated  6  Aug.  1874,  on  report  from 
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the  Judicial  Committee,  affirmed  the 
judgment  of  the  Supreme  Court  of 
New  Brunswick,  dated    17   June 
1873, 14  S.  C.  N.  B.  (1  Pugs.),  273, 
which  court  refused  to  grant  a  rule 
to  require  the  Town   of  Portland 
to  show  cause  why  a  writ  of  cer- 
tiorari   should   not    be    issued  to 
quash  an  order  of  assessment  made 
by    the    respondents    under     the 
Common   Schools   Act,    1871,   34 
Vict.  (N.  B.)  c.  21.    The  Supreme 
Court  gave  leave  to  appeal  to  the 
Privy  Council,   and  the  Town  of 
Portland  was  summoned  to  settle 
the  terms  of  the  appeal.     The  ap- 
pellant contended  the  Act,  34  Vict. 
(N.  B.)  c.  21.,  was  void,  in  face  of 
the  93rd  section.     That  the  rights 
and     privileges     of     the     Roman 
Catholic   inhabitants   of    the   pro- 
vince, of  whom  the  appellant  was 
one,  had  been  prejudicially  affected. 
He  stated  by  affidavit  that  up  to 
the  passing  of   the  Act  of   1871, 
and  after  the  passing  of   an  Act 
relating  to  parish  schools,  21  Vict, 
c.  9.,  that  in   the  said  schools  the 
special   doctrines    of    the    Koman 
Catholic     religion     were     taught. 
That    these    schools    were    under 
Government  inspection,  and  returns 
were  made,  and  an  annual  allow- 
ance made  from  the  public  funds, 
and  that  there  were  in  the  province 
250  of  these  schools,  all  of  which 
were  established,  and  were  receiv- 
ing    provincial    allowance     under 
the    Parish    Schools    Act,    1858. 
That  the  case  of  Koman  Catholic 
schools    had    been    seriously    im- 
paired.    Among  other  matters,  sub- 
sec.  12  of  sec.  58  of  the  Common 
Schools  Acts,  1871,  prohibited  in 
effect   the  grant  of   public  aid  to 
any  but  schools  conducted   under 
the  provisions  of    that   Act,   and 
sec.  60  expressly  provided  that  all 
schools  conducted  under  the  pro- 
visions of  that  Act  should  be  non- 
sectarian.     That  the  result  of  this 
legislation  was  to  withdraw  from 
such  Boman   Catholic  schools,  or 
from   such   schools  in  which  the 
Boman  Catholic  doctrine  was  dis- 
tinctively taught,  the  enjoyment  of 


aid  from  public  funds,  which  was  MApERT^w" 
a  right  or,  privilege  enjoyed  by  that  °'    °KTLANI)- 
large  class  of  persons,  the  Roman 
Catholics  of   the  province,  which 
"right  and  privilege,"   therefore, 
with     respect    to     denominational 
schools  was  by  the  Common  Schools 
Act,  1871,   "  prejudically  affected 
contrary  to  the  provisions  of  the 
B.  N.  A.  Act,  sec.  93"  The  respon- 
dents observed  that  the  judgment 
appealed  from   merely  refused  to 
show  cause,  and  was  given  ex  parte. 
However,  the  leave  of  the  Court  of 
New  Brunswick  to  appeal  to  Her 
Majesty  in  Council  was  granted  on 
hearing  the  respondents'  counsel. 
They  submitted  in  the  first  place 
the  appeal  was  invalid,  as  the  ex 
parte  judgment  was  not  pronounced 
in  respect  of  any  sum  or  matter  or 
issue  above  the  value  of  3001.,  and 
did  not  involve   any   question  re- 
specting   property,    or    any    civil 
right  amounting  to  or  of  the  value 
of  300Z.,  and  the  proper  course  was 
to  have  obtained  not  the  ordinary 
leave  from  the  lower  court  to  ap- 
peal, but  special  leave  from  Her 
Majesty  in  Council.     That  prior  to 
the  union  of  the  provinces   there 
existed  in  New  Brunswick  certain 
parochial  schools  established  under 
a  general  Act,  21  Vict.  c.  9.,  of  the 
local  legislature,  as  well  as  certain 
denominational    schools,    incorpo- 
rated under  special  acts  of  the  pro- 
vince.    The  parochial  schools  were 
regulated  by  a  general  Act  of  the 
local  legislature,  21  Vict.  (N.  B.) 
c.  9.,  an  Act  relating  relating  to 
parish  schools. 

Sees.  1-4.  The  Governor  in 
Council  was  authorized  to  appoint 
a  chief  superintendent  of  schools, 
and  a  Board  of  Education  was  es- 
tablished for  the  province,  consist- 
ing of  the  Governor  in  Council 
with  the  superintendent  of  the 
schools.  The  Board  were  em- 
powered (among  other  things)  to 
make  regulations  for  the  "  organi- 
zation, government,  and  discipline 
of  parish  schools,  and  the  examina- 
tion, classification,  and  mode  of 
licensing  teachers,  and  the  mode  of 
v   9 
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'Maiiebw.Tow*  certifying  the  time  taught  and  of 
of  Poktland.  paying  them."  The  Board  were 
also  to  apportion  all  moneys  granted 
by  the  legislature  for  the  support  of 
such  "schools  among  the  several 
parishes,  not  exceeding  certain  pe- 
cuniary limits."  The  Board  were 
to  provide  for  the  establishment, 
regulation,  and  government  of 
»  school  libraries,  and  the  selection 

of  books  to  be  used  therein,  "  but 
no  works  of  a  licentious,  vicious, 
or  immoral  tendency,  or  hostile  to 
the  Christian  religion,  or  works  on 
controversial  theology,"  were  to  be 
admitted.  The  Board  might  make 
such  other  regulations  as  they  con- 
sidered necessary.  By  sec.  5  the 
superintendent  was  to  have  the 
general  supervision  of  the  parish 
schools,  subject  to  the  order  of  the 
Board  of  Education. 

Sec.  6  provided  for  the  election 
annually  of  three  trustees  of  schools 
in  each  parish,  who  were  to  be 
subject  to  the  same  penalties  for 
refusal  or  neglect  to  act  as  other 
town  and  parish  officers,  and  who 
were  to  divide  their  respective 
parishes  into  convenient  school  dis- 
tricts, and  give  any  authorized 
school  teacher  authority  in  writing 
to  open  a  school  in  a  district  where 
the  inhabitants  should  have  pro- 
vided a  sufficient  school-house  and 
secured  the  necessary  salary.  The 
trustees  were  also  empowered  to 
suspend  or  displace  any  teacher  for 
incapacity  or  any  improper  or  im- 
moral conduct,  subject  to  the  deci- 
sion of  the  Board  of  Education, 
and  were  also  required  once  a  year 
to  examine  the  schools  in  their 
respective  parishes.  The  trustees 
might  authorize  such  number  of 
schools  as  the  wants  of  the  popula- 
tion might  require,  and  might 
authorize  the  employment  of  as- 
sistant licensed  teachers  in  large 
schools.  The  trustees  were  also  to 
"  apportion  amongst  the  school  dis- 
tricts in  their  respective  parishes 
any  moneys  raised  by  county  or 
parish  assessment  for  the  support 
and  maintenance  of  the  schools 
therein  in   such   manner   as  they 


should  deem  just  and  equitable  "  ; 
and  it  was  further  provided  that 
"  any  parish  adopting  the  principle 
of  assessment,  and  the  sum  required 
for  a  teacher  being  assessed  and 
paid,  should  for  every  year  such 
assessment  was  so  made  and  paid,  re- 
ceive from  the  provincial  treasurer 
10  per  cent,  over  the  allowance  to 
schools  of  the  same  class  in  parishes 
or  districts  not  so  assessed,  to  be 
apportioned  and  paid  to  teachers 
therein."  Sec.  7  provided  for  the 
election  by  the  inhabitants  of  a  dis- 
trict (being  ratepayers)  of  a  school 
committee  of  three  persons,  who 
were  to  have  charge  of  the  school- 
house,  furniture,  and  grounds,  and 
who  were  empowered  to  call  meet- 
ings of  the  inhabitants  for  the  pur- 
pose of  providing  school-house 
books,  apparatus,  furniture,  and 
fuel  for  the  support  of  the  school, 
and  who  might  admit  so  many  free 
scholars,  and  also  children  at  re- 
duced rates,  being  children  of  poor 
or  indigent  parents. 

Sec.  8.  "  Teachers,  male  and 
female,  shall  be  divided  into  three 
classes.  Male  teachers  of  first  class 
to  teach  spelling,  reading,  writing, 
arithmetic,  English  grammar,  geo- 
graphy, history,  book-keeping,  geo- 
metry, mensuration,  land  surveying, 
navigation,  algebra."  Of  the  se- 
cond class  and  third  these  subjects 
in  a  minor  degree.  ' '  E  very  teacher 
of  the  first  and  second  class  shall 
be  qualified  and  enjoined  to  impart 
to  his  pupils  a  knowledge  of  geo- 
graphy, history,  and  the  resources 
of  the  province  of  New  Brunswick 
and  the  adjoining  North  American 
colonies."  Female  teachers  of  the 
first  class  were  to  teach  the  above 
down  to  history,  and  so  of  second 
and  third  class.  Then  (5th  par.), 
"  Every  teacher  shall  take  diligent 
care  and  exert  his  best  endea- 
vours to  impress  upon  the  minds 
of  the  children  committed  to  his 
care  the  principles  of  Christianity, 
morality,  and  justice,  and  a  sa- 
cred regard  to  truth  and  honesty, 
love  of  their  country,  loyalty,  hu- 
manity, and  universal  benevolence-, 


B.N. A.  ACT,  s.  93  (4).— SCHOOL  ASSESSMENTS.      341 


sobriety,  industry  and  frugality, 
chastity,  moderation  and  temper- 
ance, order  and  cleanliness,  and  all 
other  virtues  which  are  ornaments  of 
human  society,  but  no  pupil  shall  be 
required  to  read  or  study  in  or 
from  any  religious  book,  or  jo'n  in 
any  act  of  devotion  objected  to  by 
his  parents  or  guardians ;  and  the 
Board  of  Education  shall,  by  regu- 
lation, secure  to  all  children  whose 
parents  or  guardians  do  not  object 
to  it  the  reading  of  the  Bible  in 
parish  schools,  and  the  Bibles, 
when  read  in  parish  schools  by 
Roman  Catholic  children,  shall,  if 
required  by  their  parents  or  gaar- 
dians,  be  the  Douay  version,  with- 
out note  or  comment."  Sec.  11  and 
following  section  made  provisions 
for  assessment  wherever  any  county, 
parish,  district,  or  municipality  de- 
termined to  provide  for  the  support 
of  schools  therein  by  assessment. 
"  Such  assessment  to  be  levied  and 
collected  in  the  same  manner,  in  all 
respects,  as  other  county  or  parish 
rates."  Sees.  14, 15.  A  public  meet- 
ing of  the  rateable  inhabitants  of  any 
parish  or  district  might  be  called  by 
the  trustees  for  the  purpose  of  de- 
termining upon  the  propriety  of 
raising  the  necessary  amount  re- 
quired for  school  purposes  by  as- 
sessment. If  a  majority  of  the 
ratepayers  present  should  agree  to 
raise  a  sum  by  assessment  either 
for  the  support  of  the  teacher  or 
certain  other  purposes  specified  in 
the  Act,  the  chairman  of  the  meeting 
was  to  transmit  the  vote  or  resolu- 
tion specifying  the  sum  to  be  raised 
to  the  assessors  of  rates  for  the 
parish,  and  the  assessors  were  to 
make  out  the  assessment  list  as 
near  as  might  be  in  the  form  pre- 
scribed for  county  or  parish  rates, 
and  deliver  the  list  to  the  collector 
of  rates  with  a  precept  endorsed 
thereon.  Sec.  24  provided  that  any 
district  school  supported  by  assess- 
ment should  be  free  to  all  the  chil- 
dren residing  therein.  Sec.  27. 
The  Governor  in  Council  was  to 
issue  warrants  on  the  Province  trea- 
sury for  the  payment-  of  the  several 


allowances  and  salaries  provided  in  Maiieei;.  Town 
the  Act.     This  Act  was  amended  0F  Poetlaito. 
(26  Vict.  c.  7.),  which  merely  gave 
power  to  the  Board  of  Education 
to  order  a  redivision  of  districts. 

The  respondents  observed  in  their 
case  that  the  parish  schools  con- 
templated by  the  Act,  of  which  the 
main  provisions  have  been  above  set 
forth,  in  substance  were  of  two  kinds ; 
first,  schools  supported  by  an  as- 
sessment on  the  ratepayers  and  also 
receiving  grants  from  the  provincial 
treasury,  and,  second,  schools  not 
supported  by  assessment  and  re- 
ceiving grants  from  the  provincial 
treasury  to  an  amount  less  by 
10  per  cent,  than  in  the  case  of 
schools  in  which  the  principle  of 
assessment  should  be  carried  out. 
And  they  submitted,  as  regards  as 
well  the  parish  schools  supported 
as  those  not  supported  by  assess- 
ment, that  such  schools  were  to  be 
in  no  sense  sectarian  or  denomina- 
tional; that,  on  the  contrary,  they 
were  general  public  schools,  orga- 
nized and  regulated  for  the  benefit 
of  all  the  inhabitants  of  the  pro- 
vince, and  in  respect  of  which  no 
class  of  persons  had  any  special 
right  or  privilege  whatever.  That 
so  far  as  appears  from  the  printed 
record,  or  from  the  printed  return 
made,  the  only  schools  in  the 
province  of  New  Brunswick,  other 
than  the  parish  schools,  which, 
down  to  and  at  the  passing  of  the 
B.  N.  A.  Act,  1867,  had  any  sta- 
tutory constitution  or  recognition, 
were  "The  Wesleyan  Academy, 
Sackville,"  incorporated  by  a  local 
Act,  12  Vict.  c.  65,  "TheVarley 
School,"  which  formed  the  subject 
of  another  Act,  13  Vict.  c.  2.,  "  The 
Madras  School,"  constituted  by 
charter  on  the  principle  of  the 
schools  of  the  National  Society  in 
England,  and  certain  Baptist  and 
Roman  Catholic  schools  recognised 
by  various  local  Acts  anterior  to  the 
said  "  Parish  Schools  Act,"  and 
which  are  enumerated  in  the  judg- 
ment of  the  S.  C.  The  schools  last 
mentioned,  and  which  were  of  the 
nature   of  denominational  schools, 


342 


B.N. A.  ACT,  s.  93  (4).— COMMON  SCHOOLS. 


Maheeu.  Town  were  in  no  way  affected  by  the 
of  Portland.  «  parjsn  Schools  Act,"  nor  have 
they  been  in  any  way  affected  by 
the  "  Common  Schools  Act."  On 
the  17th  May  1871,  "The  Common 
Schools  Act,"  34  Vict.  c.  21.  (the 
Act  in  question)  was  passed  by  the 
Lieutenant-  Governor,  Legislative 
Council,  and  Assembly  of  the  pro- 
vince of  New  Brunswick.  It  (sec. 
61)  repealed  the  Parish  Schools 
Act,  1858,  21  Vict.  c.  9.,  and  an- 
other Act,  30  Vict,  c  27.,  amending 
the  same. 

The  Common  Schools  Act,  sec.  3, 
provides  for  the  appointment  by 
the  Governor  in  Council  of  a  chief 
superintendent  of  education.  Sec.  5 
appoints  the  Governor,  the  mem- 
bers of  the  Executive  Council,  the 
president  of  the  University  of  New 
Brunswick,  and  the  Superintendent 
of  Education,  as  a  Board  of  Edu- 
cation, who  were  "  to  make  regu- 
lations for  the  organization,  go- 
vernment and  discipline  of  the 
schools,  and  for  the  classification  of 
schools  and  teachers,  to  appoint 
examiners  of  teachers,  and  to  grant 
and  cancel  licenses,"  and  "  to  pre- 
scribe text-books  and  apparatus  for 
the  use  of  schools,  books  for  public 
libraries,  and  plans  for  the  con- 
struction and  furnishing  of  school- 
houses."  Sec.  7.  The  superinten- 
dent was  to  have  a  general  super- 
vision of  inspectors  of  schools  and 
to  enforce  the  provisions  of  the  Act. 
Sec.  8.  The  inspectors  appointed 
were  "  to  aid  in  carrying  out  an 
uniform  system  of  education." 
Sec.  9  provided  for  the  salary  of 
the  teachers,  from,  first,  provincial 
treasury ;  second,  county  school 
fund ;  third,  district  assessment. 
All  other  items  of  expenditure  were 
to  be  provided  for  by  district  or 
local  assessment. 

Sec.  12.  "  The  clerk  of  the  peace 
in  each  county  shall  add  to  the 
sum  annually  voted  for  general 
county  purposes  at  the  general 
sessions,  a  sum  sufficient,  after  de- 
ducting costs  of  collection,  receiving 
and  disbursing,  and  probable  loss, 
to  yield  an  amount  equal  to  30  cents 


for  every  inhabitant  of  the  county 
according  to  the  last  preceding 
census,  and  the  sum  so  added  shall 
form  and  be  a  portion  of  the  county 
rates  and  shall  be  levied  and  col- 
lected as  other  county  rates,  and 
shall  form  a  county  school  fund." 
Sec.  14  provided  that  any  sum  re- 
quired by  any  district  in  further 
payment  of  teachers'  salaries  over 
and  above  the  sums  as  above 
provided  by  the  province  and 
county,  and  any  sum  required  for 
other  school  purposes  during  the 
year,  including  the  purchase,  rent, 
and  improvement  of  school  grounds, 
and  generally  of  furniture,  fuel, 
books,  interest,  or  any  other  ex- 
penses required  in  providing  an 
efficient  school,  should  be  deter- 
mined by  the  school  district  in  its 
school  meeting,  and  any  amount  so 
determined  on  should  be  a  charge 
on  the  district,  and  should  be  levied 
as  follows :  on  every  male  person 
21  years  of  age  and  upwards, 
having  resided  in  such  district  for 
one  month,  §1  as  a  poll  tax.  The 
balance  of  the  sum  authorized  to 
be  assessed  was  to  be  levied  on  the 
real  and  personal  property  within 
the  parish  and  income  of  the  resi- 
dents of  the  district  according  to 
the  taxable  valuation  of  the  same 
on  the  parish  books,  and  upon  the 
real  and  personal  property  situated 
within  the  district  of  non-residents 
according  to  such  valuation.  No 
person  was  to  be  liable  to  more 
than  one  poll  tax  in  the  year. 
Sec.  58  makes  special  provisions  for 
the  management  of  schools  in 
St.  John's  and  Fredericton,  which, 
previously  to  the  1st  Jan.  1872, 
were  extended  to  the  town  of  Port- 
land under  sec.  59. 

Sec.  58,  sub-sec.  9,  enacted  that 
any  sum  required  for  the  yearly 
support  and  maintenance  of  the 
schools,  and  for  the  due  execution 
of  the  different  powers  and  trusts 
vested  in  the  Board  by  this  Act, 
should  be  determined  upon  annually 
by  the  Board,  and  sub-sec.  12  en- 
acted no  public  funds  were  to  be 
granted  in  support  of  any  school 
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unless  the  same  be  a  free  school 
and  conducted  in  every  respect  in 
conformity  with  this  Act  and  the 
requirements  of  the  Board  of 
Education.  Sec.  58,  sub-sec.  5.  It 
shall  be  the  duty  of  the  trustees 
to  provide  school  tuition  free  of 
charge  to  all  children  from  5  to 
20  years  of  age  inclusive  who  may 
be  resident  in  the  district,  and, 
when  authorized  by  the  school 
meeting,  improved  school  accommo- 
dation, with  power  to  admit  to 
school  privileges  pupils  from  other 
districts,"  with  a  fee  from  those  if 
necessary ;  (2)  to  regulate  tima  of 
attendance  ;  (3)  to  employ  teachers 
for  the  district,  and  dismiss  if 
necessary  ;  (4)  to  visit  monthly  to 
see  that  the  schools  are  properly 
supplied  with  the  books  prescribed 
by  the  Board  of  Education,  and 
that  no  unauthorized  books  are 
used.  Sees.  47,  48,  and  49  con- 
tained provisions  as  regard  teachers, 
that  they  should  keep  a  register, 
faithfully  teach  all  branches  re- 
quired to  be  taught  in  accordance 
with  their  engagement  with  the 
trustees,  have  a  care  to  the  health 
and  enforce  cleanliness  in  the 
scholars,  and  half-yearly  hold  an 
examination. 

Sec.  60  declares  that  "  all 
schools  conducted  under  the  pro- 
visions of  this  Act  shall  be  non- 
sectarian." 

The  respondents  submitted  that 
by  the  "  Common  Schools  Act " 
the  grant  from  the  provincial 
treasury,  which  had  previously  de- 
pended on  the  annual  votes  in 
supply,  became  fixed  by  law,  and 
that  under  the  Act,  as  under 
the  former  law,  the  imposition  of 
district  assessments  was  left  to  be 
decided  by  the  vote  of  a  majority 
of  the  ratepayers  of  the  district. 
Under  the  new  Act,  as  under  the 
former  Act,  the  schools  were  to  be 
subject  to  such  regulations  as  might 
be  issued  by  the  Board  of  Educa- 
tion ;  and  it  was  submitted  that  the 
new  Act  did  not,  more  than  did 
the  Parish  Schools  Act,  in  any 
way  affect  or  deal  with  denomi- 


national schools,  and  that  the  new  Maiiek  v.  Town- 
Act  left    any  right    or  privilege  of  Poetland. 
which  any  class  of  persons  by  law 
previously    had    with    respect    to 
denominational  schools  wholly  un- 
touched. 

On  the  14th  April  1873  the 
Board  of  School  Trustees  of  Port- 
land notified  to  the  respondents 
that  the  sum  required  for  the 
coming  year's  support  and  main- 
tenance of  the  schools  of  the  dis- 
trict under  the  control  of  the  Board 
was  |12,128,  and  the  respondents 
were  requested  to  levy  that  sum, 
which  they  did  by  issuing  an  order 
that  the  sum  be  assessed  upon  the 
town  of  Portland  and  the  inhabi- 
tants thereof,  and  that  a  warrant 
should  issue  under  the  seal  of  the 
town  to  the  assessors  of  taxes  to 
levy  and  assess  the  same. 

On  16  June  1873  the  appellant 
moved  the  S.  C.  for  a  rule  to  show 
cause  why  a  certiorari  should  not 
be  issued  to  remove  into  court  the 
said  order  of  assessment,  in  order 
that  the  same  might  be  quashed. 
The  appellant  filed  three  affidavits, 
one  by  himself,  stating  he  was  a 
ratepayer  in  the  town  of  Portland, 
and  was  rated  for  the  year  1872  in 
the  sum  of  53  dollars  and  83  cents 
for  school  purposes  under  the  Com- 
mon Schools  Act,  and  was  subject 
to  assessment  for  the  current  year, 
1873.  That  he  was  one  of  Her 
Majesty's  Roman  Catholic  subjects 
residing  in  the  said  town  of  Port- 
land, and  he  claimed  that  his  rights 
in  relation  to  the  education  of  his 
children  were  prejudicially  affected 
by  the  said  Act.  The  affidavit  did 
not  disclose  how  these  rights  were 
affected.  Another  affidavit  was 
made  by  one  R.  McCann,  a  former 
teacher  of  a  common  school  in  the 
town  of  Portland,  under  the  Pro- 
vincial Board  of  Education  for 
upwards  of  20  years  to  Jan,  1872, 
when  the  Common  Schools  Act 
came  into  operation.  That  he  ceased 
to  teach  when  the  Act  came  into 
force,  feeling  that  he  could  not,  as 
a  Roman  Catholic,  conscientiously 
continue  to  teach  Roman  Catholic 
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Maher  v.  Town  pupils  and  comply  with  the  require- 
of  Portland.  ments  of  the  Act.  That  after  the 
Act  passed,  21  Vict.  c.  9.,  came 
into  force  he  taught  a  school  under 
that  Act,  and  during  all  the  time 
he  so  taught  under  that  Act  he 
taught  his  Roman  Catholic  pupils 
with  the  knowledge  and  consent 
of  the  inspector  of  schools,  without 
any  objection  from  the  parents  of 
his  Protestant  pupils,  and  he  taught 
the  Protestant  pupils  out  of  the 
different  Protestant  catechisms. 
That  from  1861  to  1866,  in  addi- 
tion to  teaching  the  Roman  Catholic 
catechism  as  above,  he  used  read- 
ing books  published  by  the  Christian 
Brothers,exclusi  vely  for  all  children. 
That  the  schools  so  taught  were 
examined  and  visited  by  the  in- 
spector and  trustees  of  schools,  and 
that  he  made  returns  semi-annually, 
which  returns  contained  the  books 
used  for  his  school,  including  the 
Roman  Catholic  catechism  and  the 
books  of  the  Christian  Brothers, 
and  that  after  such  return  had 
been  made  he  had  received  semi- 
annual allowance  from  the  pro- 
vince. That  while  he  so  taught  he 
remembered  ten  other  Roman 
Catholic  teachers  who  taught 
schools  in  the  same  manner  under 
the  Act  21  Vict.  c.  9.  A  third 
affidavit  was  sworn  by  one  Francois 
Cormier,  a  Roman  Catholic  priest, 
one  of  the  curates  in  the  city  of 
St.  John,  to  the  effect :  That  in  1864 
he  was  examined  by  the  examiners 
of  teachers  for  schools  under  the 
Act  21  Vict.  c.  9.,  and  obtained  a 
license  to  teach  a  school  under  the 
said  Act.  That  amongst  the  works 
he  was  examined  in,  with  a  view  to 
his  qualification  to  teach  a  school, 
was  Le  Nouveau  Traite  des  De- 
voirs du  Chretien,  a  book  published 
by  the  Christian  Brothers,  which 
proposes  to  explain  the  Catholic 
doctrine  and  dogmas,  and  which  is 
used  as  a  reading  book  for  the 
children  in  Quebec.  That  he,  under 
said  license,  taught  a  school  in 
the  parish  of  Dorchester,  county 
of  Westmoreland  for  upwards  of 
18   months,   and   used,    Le    Petit 


Catechisme  de  Quebec,  the  Roman 
Catholic  catechism,  the  book  above- 
mentioned,  and  other  school  books 
used  in  the  Roman  Catholic  schools 
of  Quebec.  That  he  also  com- 
menced the  school  by  Roman 
Catholic  prayers  and  closed  it  with 
similar  prayers,  and  during  school 
hours  every  day  explained  to  the 
pupils  Catholic  doctrines  and  dog- 
mas That  during  a  great  part  of 
the  time  that  he  taught  in  Dorches- 
ter the  school  was  as  exclusively 
Roman  Catholic  as  the  Roman 
Catholic  schools  of  Quebec.  That 
the  school  was  inspected,  and  he 
remembers  the  inspector  examining 
the  children  in  the  book  above  first 
mentioned,  and  that  he  made  his 
semi-annual  returns  and  received 
his  allowance  under  the  said  Act. 
That  he  remembers  25  to  30  schools 
of  the  same  description  as  the  one 
taught  by  himself  in  Westmoreland 
and  in  which  the  same  books  were 
used.  And  he  believed  there  were 
upwards  of  250  schools  of  the 
same  description  in  the  province, 
all  of  which  were  established  and 
received  provincial  allowance  under 
the  said  Act,  when  the  Common 
Schools  Act  was  passed.  The 
appellant  contended  that  the  liberty 
of  teaching  sectarian  or  denomi- 
national doctrines  to  the  pupils, 
and  of  using  sectarian  and  denomi- 
national books  and  prayers  in  the 
Roman  Catholic  schools,  which,  by 
the  affidavits,  were  proved  to  have 
been  enjoyed  by  the  teachers  of 
Roman  Catholic  schools  wilhin  the 
province,  consistently  and  con- 
currently with  their  receipt  of 
allowances  from  public  funds,  had 
in  the  case  of  Roman  Catholic 
schools  been  seriously  interfered 
with.  Amongst  other  things,  sub- 
sec.  12  of  sec.  58  of  the  Act  of 
1871,  prohibited,  in  effect,  the 
grant  of  any  aid  to  any  but  schools 
conducted  under  the  provisions  of 
that  Act,  and  sec.  60  expressly  en- 
acted that  all  schools  conducted 
under  the  provisions  of  that  Act 
should  be  non-sectarian.  The  re- 
sult  of  this  legislation,  therefore, 
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was  to  withdraw  from  such  Roman 
Catholic  schools,  or  from  such 
schools  in  which  Roman  Catholic 
doctrines  were  distinctively  taught, 
the  enjoyment  of  aid  from  public 
funds,  a  right  or  privilege  proved 
by  the  affidavits  to  have  been  en- 
joyed by  that  large  class  of  per- 
sons— the  Roman  Catholics  of  the 
province,  and  which  "right"  or 
"  privilege,"  therefore,  "  with  re- 
spect to  denominational  schools" 
was  by  the  operation  of  "  The  Com- 
mon Schools  Act,  1871,"  preju- 
dicially affected  contrary  to  the 
provisions  of  the  B.  ~N.  A.  Act, 
sec.  93.  The  respondents  contended 
that  it  appeared  the  appellant  did 
not  maintain  that  the  Act  of  1871 
prejudicially  affected  any  right  or 
privilege  which  any  class  of  per- 
sons at  the  time  of  the  Union  had 
with  respect  to  any  of  the  then 
exisiting  special  denominational 
schools,  such  as  the  "  Wesleyan 
Academy"  and  the  others  men- 
tioned, but  that,  irrespective  of  those 
particular  schools,  the  Parish 
School  Act  had  reference  to  and 
created  rights  and  privileges  with 
respect  to  schools  which  were  pro- 
perly to  be  termed  denominationaS. 
On  17  June  1873,  the  Supreme 
Court,  N\  B.,  unanimously  refused 
the  rule.  Ritchie,  C.  J.,  delivered  the 
following  as  the  judgment  of  him- 
self and  of  Allen  and  Weldon,  JJ. : 
"  This  was  an  application  for  a 
certiorari  to  remove  into  this  Court 
an  order  for  an  assessment  upon 
the  town  of  Portland,  under  the 
Common  Schools  Act,  1871,  in 
order  that  the  same  may  be  quashed 
upon  the  ground  that  this  Act 
contravenes  the  B.  "S.  A.  Act,  and 
is  consequently  void  and  of  no 
effect.  We  have  never  doubted 
that,  when  a  provincial  Act  and 
an  Imperial  statute  are  repug- 
nant, so  far  as  such  repugnancy 
extends,  but  no  further,  the  pro- 
vincial Act  is  void,  and  this  principle 
has  been,  since  the  passing  of  the 
B.  N.  A.  Act,  1867, on  several  occa- 
sions enunciated  in  and  acted  on  in 
this  Court,  and  we  should  not  have 


thought  it  necessary  now  to  refer  to  Maheh  v.  Town 
it,  still  less  to  support  by  authorities,  Q?  Portland. 
the  views  we  have  always  enter-  Ritchie,  C.J. 
tained  on  this  point  (without  any 
doubts),  were  it  not  that  we  observe 
that  in  the  neighbouring  province 
of  Quebec  the  question  has  been 
much  discussed,  and  the  court 
divided  in  their  opinions  on  the 
subject,  though  the  majority  arrived 
at  the  same  conclusion  as  that 
which  has  hitherto  governed  this 
Court.  We  have  always  thought  it 
a  constitutional  principle,  too  clear 
to  be  seriously  questioned,  that  the 
subordinate  legislative  power  of  a 
colonial  legislature  must  succumb 
to  the  supreme  legislative  power 
and  control  of  the  Parliament  of 
Great  Britain,  and,  therefore,  have 
heretofore  considered  it  wholly  un- 
necessary to  cite  any  authority; 
but,  as  there  is  a  clear  statutory 
recognition,  as  well  as  the  highest 
judicial  declaration,  in  support  of 
the  accuracy  of  the  view  we  have 
acted  on,  we  think  it  as  well  now  to 
name  them.  [He  reads  28  &  29  Vict. 
c.  63.  ss.  2, 3 ;  see  post,  Schedule  A.] 
And  this  statute  has  undergone  j  udi- 
cial  comment  in  the  case  of  Phillips 
v.  Eyre,  1870,  L.  R.  6  Q.  B.  p.  20, 
where  Willes,  J.,  in  delivering 
the  judgment  of  the  Exchequer 
Chamber,  in  stating  the  effect  of 
this  statute,  after  putting  forward 
what  has  already  been  considered 
law  in  this  province,  viz.,  that  an 
English  statute  only  binds  the 
province  when  it  is  by  the  express 
words  of  the  statute,  or  by  necessary 
intendment,  made  clearly  applicable 
to  the  province,  says  :  '  It  was 
urged  that  the  Act  in  question  (an 
Act  passed  by  the  Legislature  of 
Jamaica)  was  contrary  to  the  prin- 
ciples of  English  law,  and,  there- 
fore, void.  This,'  he  says,  '  is  a 
vague  expression,  and  must  mean 
either  contrary  to  some  positive 
law  of  England,  or  to  some  princi- 
ple of  natural  justice,  the  violation 
of  which  would  induce  the  court  to 
decline  to  give  effect  even  to  the 
law  of  a  foreign  sovereign  stated 
In  the  former  point  of  view,  it  is 
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Mabbr  v.  Town  clear  fa^  tne  repugnancy  to 
English  law  which  avoids  a  colonial 
Act  means  repugnancy  to  an  Im- 
perial statute,  or  order  made  by 
authority  of  such  statute,  applicable 
to  the  colony  by  express  words  or 
necessary  intendment ;  and  that,  so 
far  as  such  repugnancy  extends, 
and  no  further,  the  colonial  Act  is 
void.'  But  long  prior  to  the 
passing  of  either  the  28  &  29  Vict. 
c.  63.,  or  the  B.  N".  A.  Act,  1867, 
the  judiciary  of  England  authorita- 
tively declared  what  the  law  was  on 
this  subject,  in  answer  to  a  question 
propounded  to  the  judges  by  the 
House  of  Lords.  On  4  May  1840 
[see  Debate,  53  Hansard,  3,  5, 
626;  72  Lords'  Jours.,  pp.  224, 
254],  the  Lord  Chief  Justice  of  the 
Ct.  of  C.  P.  delivered  the  unani- 
mous opinion  of  the  judges  (with 
the  exception  of  Lords  Denman 
and  Abinger,  who  did  not  attend 
the  meeting  of  judges)  upon  the 
questions  of  law  propounded  to 
them  respecting  the  Clergy  Reserves 
(Canada)  Act  [7  &  8  Geo.  4.  c.  62.]. 
In  answer  to  the  question  lastly 
propounded  [ques.  3],  which  is  as 
follows,  '  Whether  the  Legislative 
Council  and  Assembly  of  the  pro- 
vince of  Upper  Canada,  having  in 
an  Act  "  To  provide  for  the  sale  of 
the  Clergy  Reserves,  and  for  the 
distribution  of  the  proceeds  thereof," 
enacted  that  it  should  be  lawful 
for  the  Governor,  by  and  with  the 
advice  of  the  Executive  Council,  to 
sell,  alienate,  and  convey  in  fee 
simple  all  or  any  of  the  said  Clergy 
Reserves ;  and,  having  further 
enacted  in  the  same  Act  that  the 
proceeds  of  all  past  sales  of  such  re- 
serves which  have  been,  or  may  be, 
vested  under  the  authority  of  the 
Act  of  the  Imperial  Parliament 
passed  in  the  7  &  8  of  Geo.  4.  c.  62., 
intituled  "  An  Act  to  authorize  the 
sale  of  part  of  the  clergy  reserves  in 
the  provinces  of  Upper  and  Lower 
Canada,"  shall  be  subject  to  such 
orders  and  directions  as  the  Gover- 
nor in  Council  shall  make  and 
establish  for  investing  in  any  secu- 
rities1 within  the  province  of  Upper 


Canada  the  amount  now  funded  in 
England,  together  with  the  proceeds 
hereafter  to  be  received  from  the 
sales  of  all  or  any  of  the  said 
reserves,  or  any  part  of  them,  did 
in  making  such  enactments,  or 
either  of  them,  exceed  their  lawful 
authority,'  his  Lordship  said: — 
'  In  answer  to  the  last  question 
propounded,  we  all  agree  in  the 
opinion  that  the  Legislative  Council 
and  Assembly  of  the  province  of 
Upper  Canada  have  exceeded  their 
authority  in  passing  the  Act  "  To 
provide  for  the  sale  of  the  Clergy 
Reserves,  &c,"  in  respect  of  both 
the  enactments  specified  m  your 
Lordships' question.  As  to  the  en- 
actment "  that  it  should  be  lawful 
for  the  Governor,  by  and  with  the  ad- 
vice of  the  Executive  Council,  to  sell, 
alienate,  and  convey  in  fee  simple, 
all  or  any  of  the  clergy  reserves  " ; 
we  have  in  answer  to  the  second 
question  already  stated  our  opinion 
to  be  such,  that  it  is  inconsistent 
with  any  such  power  in  the  colonial 
legislature ;  and  as  lo  the  enact- 
ment "  That  the  proceeds  of  all 
past  sales  of  such  reserves,  which 
have  been  or  may  be  invested  under 
the  authority  of  the  Act  of  the 
Imperial  Parliament,  passed  in  the 
7  &  8  Geo.  4.  c.  62.,  for  authorizing 
the  sale  of  part  of  the  clergy  re- 
serves in  the  provinces  of  Upper 
and  Lower  Canada  shall  be  subject 
to  such  orders  and  directions  as 
the  Governor  in  Council  shall  make 
and  establish  for  investing  in  any 
securities  within  the  province  of 
Upper  Canada  the  amount  now 
funded  in  England,  together  with 
the  proceeds  hereafter  to  be  received 
from  the  sales  of  all  or  any  of  the  sale 
reserves  " ;  we  think  such  enactment 
is,  in  its  terms,  inconsistent  with  and 
contradictory  to  the  provisions  of 
the  statute  of  the  Imperial  Parlia- 
ment 7  &  8  Geo.  4.  (c.  62.),  and, 
therefore,  void,  there  being  no  ex- 
press authority  reserved  by  that  Act 
to  the  colonial  legislature  to  repeal 
the  provisions  of  such  latter  statute.' 
Assuming,  then,  that  it  is  not  only 
right,  but  the  bounden  duty  of  this 
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Court  to  deal  with  questions  of  this 
nature  when  legitimately  presented 
for  its  consideration,  we  must  en- 
deavour to  ascertain  whether  there 
is  such  a  repugnancy  in  this  case  as 
will  constrain  us  to  declare  the 
Common  Schools  Act,  1871,  void  in 
part  or  in  whole.  [Reads  sec.  93, 
sub-sees.  1,  2, 3,  4  of  the  B.  N.  A. 
Act.]  It  is  now  contended  that 
the  rights  and  privileges  of  the 
Roman  Catholic  inhabitants  of  this 
province,  as  a  class  of  isersons, 
have  been  prejudicially  affected 
by  the  Common  Schools  Act,  1871. 
contrary  to  the  provision  of  sub- 
sec.  1  of  sec.  93.  We  have  now  to 
determine  whether  any  class  of 
persons  had  by  law  in  this  province 
any  right  or  privilege  with  respect 
to  denominational  schools  at  the 
Union,  which  are  prejudicially 
affected  by  the  Common  Schools 
Act,  1871.  This  renders  it  neces- 
sary that  we  should,  with  accuracy 
and  precision,  ascertain  exactly 
what  the  state  of  the  law  was  with 
reference  to  denominational  schools 
and  the  rights  of  the  classes  of  per- 
sons in  respect  thereto  at  the  Union. 
At  that  time,  what  may  fairly  and 
legitimately  be  called  the  common 
school  system  of  the  province  was 
carried  on  under  an  Act  passed, 
21  Vict.  c.  9.,  intituled  '  An  Act  re- 
lating to  Parish  Schools.'  There 
were  no  doubt  at  the  same  time  in 
existence,  in  addition  to  the  schools 
established  under  the  Parish  School 
Act,  schools  of  an  unquestionably 
denominational  character,  belonging 
to  and  under  the  immediate  govern- 
ment and  control  of  particular  de- 
nominations, and  in  which,  there 
can  be  no  doubt,  or  it  may  reason- 
ably be  inferred,  the  peculiar  doc- 
trines and  tenets  of  the  denomina- 
tions to  which  they  respectively 
belonged  were  exclusively  taught, 
and  therefore  had,  what  may  rightly 
be  esteemed,  all  the  characteristics 
of  denominational  schools  pure  and 
simple.  We  do  not  here  refer  to 
collegiate  institutions,  which  it  has 
been  strongly  and  with  great  force 
urged  were  not  within  the  contem- 


plation of  the  Imperial  Parliament, 
or  intended  to  be  affected  by  the 
B.  N.  A.  Act,  but  we  refer  to  such 
schools  as  the  Wesleyan  Academy, 
Sackville,  as  incorporated  by  the 
12  Vict.  c.  65.,'amended  by  19  Vict, 
c.  65.,  a  corporation  entirely  distinct 
in  law,  as,  we  presume,  also  in  fact, 
from  the  college  which  the  trustees 
of  that  academy  are  authorized  to 
found  and  establish  under  21  Vict. 
c.  57.,  an  institution  entirely  under 
the  control  of  the  Wesleyan  de- 
nomination, and  in  which,  or  in  any 
department  thereof,  or  in  any  reli- 
gious services  held  upon  the  said 
premises,  it  is  enacted  that  no 
person  shall  teach,  maintain,  pro- 
mulgate, or  enforce  any  religious 
doctrine  or  practice  contrary  to 
what  is  contained  in  certain  notes 
on  the  New  Testament,  commonly 
reputed  to  be  notes  of  Rev.  John 
Wesley,  A.M.,  and  in  the  first  four 
vols,  of  sermons  commonly  reputed 
to  have  been  written  and  published 
by  him.  The  Varley  School,  en- 
dowed by  the  late  Mark  Varley, 
who  bequeathed  certain  property 
'to  the  trustees  of  the  Wesleyan 
Methodist  Church  of  the  city  of 
St.  John,5  '  for  the  establishment 
and  maintenance  of  a  day  school,' 
which  devise  was  confirmed  by  the 
Act  13  Vict.  c.  2.,  and  the  property 
vested  in  certain  persons,  namely, 
the  trustees  of  the  said  Wesleyan 
Methodist  Church  in  the  city  of 
St.  John,  in  connection  with  the 
British  Conference  upon  trusts,  &c., 
in  said  will.  The  Madras  School, 
which,  by  its  charter,  is  to  be  con- 
ducted according  to  the  system 
called  the  Madras  system,  as  im- 
proved by  Dr.  Bell,  and  in  use  and 
practice  in  the  British  National 
Education  Society,  incorporated 
and  established  in  England,  which 
National  Society,  incorporated  in 
1811,  was  incorporated  in  1817  for 
promoting  the  education  of  the  poor 
in  the  principles  of  the  Established 
Church  throughout  England  and 
Wales  ;  the  schools  established  by 
such  society  being  purely  denomi- 
national,  in    which    the    children 
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Maherw.Town  are  to  be  instructed  in  the  Holy 
scriptures,  and  m  the  liturgy 
and  catechism  of  the  Established 
Church,  and,  '  with  respect  to  such 
instruction,  the  schools  are  to  be 
subject  to  the  superintendence  of 
the  parochial  clergy,  and  the  masters 
and  mistresses  are  to  be  members  of 
the  Church  of  England.'  And  the 
Baptist  Academy  or  Seminary,  the 
Roman  Catholic  School  established 
in  the  city  of  St.  John,  the  Tree 
School  in  Portland  under  the  Board 
of  Commissioners  of  the  Roman 
Catholic  School  in  St  John,  the 
Roman  Catholic  School  in  Frede- 
ricton,  the  Roman  Catholic  School 
in  St.  Stephen,  the  Roman  Catholic 
School  in  St.  Andrew,  all  of  which 
are  recognised  by  name  by  the 
legislature  in  various  Acts  anterior 
to  the  21  Vict.  c.  9,  and  received 
special  annual  grants  from  the 
public  provincial  funds  outside  the 
Parish  School  Act.  In  the  year 
1857,  and  subsequent  thereto,  the 
money  intended  for  educational 
purposes  has  been  annually  granted 
in  a  lump  sum,  namely,  so  much 
'  To  provide  for  certain  educational 
purposes,'  not  specifying  any  par- 
ticular school  or  purpose,  as  had 
been  theretofore  customary.  But 
the  estimates  of  the  public  expendi- 
ture which  appeared  in  the  public 
journals,  show  that  appropriations 
of  a  similar  character  have  been 
since  annually  made.  Thus,  in  the 
year  1867,  but  before  the  1st  July 
(the  day  of  Union),  it  will  be  seen 
by  the  journals  of  the  House  of 
Assembly,  p.  45,  that  in  addition  to 
the  amounts  authorized  by  law,  the 
following  schools,  amongst  others, 
received  special  grants.  [His  Lord- 
ship read  a  list  containing  the 
above  and  one  or  two  others.]  And 
in  the  journals  for  1871,  the  year 
the  Common  School  Law  passed, 
are  to  be  found  special  appropria- 
tions for  the  above  schools,  so  that 
it  is  obvious  there  were  in  existence 
at  the  time  of  the  Union,  and  have 
ever  been  since,  in  this  province, 
apart  from  schools  established  under 
the  Parish  School  Act,  denomina- 


tional schools,  recognised  by  the 
legislature  and  aided  from  the 
public  revenues.  But  as  it  is  not 
contended  that  the  Common  Schools 
Law  prejudicially  affects  any  right 
or  privilege  with  respect  to  these 
schools,  which  any  person  had  by 
law  at  the  Union,  it  will  be  neces- 
sary to  examine  minutely  and 
critically  the  Parish  School  Act, 
1858,  under  which  it  is  contended 
'Rights  and  Privileges'  existed, 
which,  it  is  alleged,  have  been  so 
affected.  [His  Lordship  read  the 
Act  substantially  as  given  above, 
ante,  p.  339.]  This,  then,  was 
the  state  of  the  law  relating 
to  parish  or  common  schools 
at  the  time  of  the  passing  of  the 
B.  N\  A.  Act,  and  continued  so 
until  repealed  by  the  Common 
Schools  Act,  1871 ;  and  because  it 
is  alleged  that  rights  and  privileges 
secured  by,  or  enjoyed  under,  this 
Act  have  been  prejudicially  affected 
by  the  Common  Schools  Act,  it  is 
contended  that  the  latter  Act  is 
void.  The  Parish  School  Act 
clearly  contemplated  the  establish- 
ment throughout  the  province  of 
the  public  common  schools  for 
the  benefit  of  the  inhabitants 
of  the  province  generally,  and  it 
cannot,  we  think,  be  disputed 
that  the  governing  bodies  under 
that  Act  were  not  in  any  respect  or 
particular  '  denominational.'  The 
Board  of  Education  was  the  Gover- 
nor and  Council,  with  a  superinten- 
dent appointed  by  them.  The 
trustees  were  elected  or  appointed, 
as  the  case  might  be,  as  other  parish 
officers,  and  they  were  put,  in  other 
respects,  on  precisely  the  same 
footing  as  other  parish  officers,  and 
the  school  committee  was  elected 
by  the  ratepayers ;  and  in  nothing 
pertaining  to  the  organization, 
regulation,  or  government  of  the 
schools  had  any  class  of  persons  or 
denomination  whatever,  as  such,  the 
slightest  voice  or  right  of  inter- 
ference, the  Board  of  Education,  on 
behalf  of  the  inhabitants  of  the 
province  at  large,  being  responsible 
for   the   general  working    of    the 
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system,  and  the  trustees  and  school 
committees  having  the  management 
and  direction  of  certain  matters 
under  the  Board  of  Education  in 
the  particular  localities  for  which 
they  were  respectively  elected,  but 
without  reference  (so  far  as  can  be 
gathered  from  the  statute)  in  any  or 
either  case  to  class  or  creed.  The 
schools  established  under  this  Act 
were  then  public,  parish,  or  district 
schools,  not  belonging  to  or  under 
the  control  of  any  particular  de- 
nomination, neither  had  any  class 
of  persons  nor  any  one  denomi- 
nation, whether  Protestant  or 
Catholic,  any  rights  or  privileges 
in  the  government  or  control  of 
the  schools  that  did  not  belong  to 
every  other  class  or  denomination,  in 
fact  to  every  other  inhabitant  of  the 
parish  or  the  district,  neither  had 
any  one  class  of  persons  or  denomi- 
nation, nor  any  individual,  any  right 
or  privilege  to  have  any  peculiar  re- 
ligious tenets  exclusively  taught,  or 
taught  at  all,  in  any  such  school. 
What  is  there,  then,  in  this  Act  to 
make  a  school  established  under  it  a 
denominational,  or  to  give  it  a 
denominational  character  ?  A  good 
deal  has  been  said  as  to  the  in- 
tention of  the  Imperial  Parlia- 
ment in  using  the  words  '  denomi- 
national schools'  in  sub-sec.  1. 
There  seems  to  be  no  difficulty  in 
giving  a  legal  construction  or  de- 
finition to  these  words  if  they  are 
read  in  their  ordinary  sense.  It  is 
a  well-established  canon  of  con- 
struction that  an  Act  is  to  be  con- 
strued according  to  the  ordinary 
and  grammatical  sense  of  its  lan- 
guage, if  precise  and  unambiguous ; 
and  it  is  likewise  a  rule,  established 
by  the  highest  appellate  authority, 
that  the  language  of  a  statute, 
taken  in  its  plain  ordinary  sense, 
and  not  its  policy  or  supposed 
intention,  is  the  safest  guide  for 
construing  its  enactments-.  Phil- 
pott  v.  St.  George's  Hospital,  24 
July  1857,  6  H.  L.  C.  338;  3 
Jur.  K  S.  1269,  reversing  28 
L.  J.  (Ch.)  657;  27  Beav.  107. 
And  in  the  great  Sussex  Peerage 


case,  July  9,  1844,  11  C.  &  P.  85  ;  Maheb  a.  Town 
8  Jur.  793,  the  judges  declared  0P  Poetlahd. 
the  law  to  be  that  if  the  words  of  Ritchie,  C.J. 
the  Act  are  of  themselves  precise 
and  unambiguous,  then  no  more 
can  be  necessary  than  to  expound 
those  words  in  their  natural  and 
ordinary  sense,  that  the  words 
themselves  do  in  such  case  best  de- 
clare the  intention  of  the  legislature. 
"  The  5th  paragraph  of  sec.  8  of 
the  Parish  School  Act  has  been  very 
strongly  relied  on  as  establishing  a 
right  in  respect  to  denominational 
schools  [ante,  p.  340].  Under  that 
paragraph  the  teacher  is  most  cer- 
tainly enjoined  to  take  diligent  care 
and  exert  his  best  endeavours  to  im- 
press on  the  minds  of  the  children 
committed  to  his  care  the  prin- 
ciples of  Christianity,  morality,  &c, 
&c.  As  we  think  it  cannot  be 
denied  that  the  schools  under  this 
Act  were  to  be  public  parish 
schools  for  the  benefit  of  all  the 
inhabitants  of  the  parish  or  district 
in  which  they  might  be  established, 
and  the  pupils  attending  the  schools 
would  necessarily,  in  a  vast  majority 
of  cases  throughout  the  province, 
be  children  of  parents  belonging  to 
different  denominations ;  can  it  be 
supposed,  with  any  reason,  that  the 
legislature  could  have  intended  that 
the  teacher,  who  might  possibly 
himself  belong  to  a  persuasion 
differing  from  all  his  pupils,  should 
impress  on  the  minds  of  his  pupils . 
the  principles  of  Christianity  by 
instructing  each  one  in  the  peculiar 
doctrines  of  the  denominations  of 
its  parents  ?  Still  less  do  we  think 
it  could  have  been  intended  that 
the  principles  of  Christianity  to  be 
impressed  should  be  those  of  a 
denomination  to  which  any  of  the 
pupils  did  not  belong,  simply  be- 
cause they  might  happen  to  be 
those  of  a  denomination  to  which 
the  teacher,  or  even  a  large  majority 
of  his  pupils,  may  have  belonged. 
It  seems  to  us,  that  in  view  of  the 
entire  scope,  object,  and  policy 
of  the  Act,  the  duty  imposed  on 
the  teacher  by  the  5th  paragraph 
of  sec,  8,  was  a  duty  outside  of  the 
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Maher  v.  Town  educational  teaching, of  the  school 
of  Portland.  (which  js  specially  provided  for  in 
Eitchie,  C.J.  paragraphs  1  &  2),  to  be  performed 
as  opportunities  occurred,  by  pre- 
cept and  example,  rather  than  by 
any  direct  or  continuous  system  of 
dogmatic  teaching;  that  the  prin- 
ciples of  Christianity,  honesty,  &c, 
to  be  impressed  were  to  be  prin- 
ciples of  general  applicability,  inter- 
fering with  the  peculiar  religious 
views  of  none — doctrines,  precepts, 
and  practices  which  all  Christian 
people  hold  in  common,  rather  than 
the  dogmatic  teachings  or  tenets  of 
a  particular  denomination  or  sect. 
This  view  would  seem  to  be 
strongly  confirmed  by  the  last 
clause  of  the  4th  paragraph,  because 
while  under  the  1st  clause  of  that 
paragraph  the  duty  referred  to  is 
to  be  discharged  by  the  teacher  in 
respect  to  all  the  children  com- 
mitted to  his  care,  without  any 
exception  in  favour  of  any  class  or 
creed,  the  provision  in  the  last 
clause  is,  'But  no  pupil  shall  be 
required  to  read  or  study  in  or 
from  any  religious  book,  or  join  in 
any  act  of  devotion  objected  to  by 
its  parents  or  guardians,'  leaving 
the  duty  still  on  the  teacher  'to 
impress  on  the  minds  of  the  chil- 
dren committed  to  his  care  the 
general  principles  of  Christianity, 
morality,  justice,  a  sacred  regard 
for  truth  and  honesty,'  &c.  And 
the  paragraph  ends  by  providing 
'  that  the  Board  of  Education  shall 
'  By  regulation  secure  to  all  chil- 
dren, whose  parents  or  guardians 
do  not  object  to  it,  the  reading  of 
the  Bible  in  parish  schools ;  and  the 
Bible,  when  read  in  parish  schools 
by  Roman  Catholic  children,  shall, 
if  required  by  their  parents  and 
guardians,  be  the  Douay  version, 
without  note  or  comment.'  This 
paragraph,  so  far  from  making  the 
schools  denominational  or  giving 
any  rights  or  privileges  in  respect 
to  a  denominational  school,  appears 
to  us  to  be  directly  opposed  to  the 
idea  of  denominational  teaching  in 
schools.  Does  not  the  very  last 
clause  (that  most  relied  on  at  the 


argument),  permitting  the  use  of 
the  Douay  version,  by  the  addition 
of  the  words  'without  note  or 
comment,'  show,  that  with  the  Bible 
read  from  that  version,  no  de- 
nominational views  of  any  kind 
shall  be  put  forward;  and  is  not 
the  whole  in  this  view  entirely 
consistent  with  the  exclusion  from 
the  school  library  and  from  use, 
of  all  works  on  controversial 
theology  ?  But  it  has  been  said 
that,  under  the  Parish  School 
Act,  schools  were  in  fact  estab- 
lished in  certain  localities  where 
all,  or  a  large  majority  of  the  rate- 
payers, happen  to  belong  to  one 
particular  persuasion,  in  which  the 
catechisms  of  particular  churches 
were  taught,  prayers  peculiar  to  a 
particular  religious  body  were  used, 
and  books  inculcating  the  doctrines, 
views,  and  practices  of  a  particular 
denomination  were  used  as  class 
books,  and  that  these  schools  were 
therefore  denominational,  and  con- 
sequently the  class  of  persons  be- 
longing to  any  such  denomination 
had  a  legal  right  or  privilege  with 
respect  to  denominational  schools. 
Assuming  what  is  alleged  to  have 
been  the  case— though  on  this  point 
we  have  no  information  before  us 
of  which  we  can  take  judicial 
notice — surely  it  is  begging  the 
whole  question. 

"  How  can  the  mere  fact,  that,  in 
exceptional  cases,  certain  schools 
under  the  Parish  School  Act  draw- 
ing provincial  aid  may  have  been 
made  for  the  time  being,  with  or 
without  the  knowledge  or  sanc- 
tion of  the  Board  of  Education, 
denominational  by  reason  of  the 
teacher  instructing  the  children 
exclusively  in  doctrines  of  a  par- 
ticular denomination,  or  using 
prayers,  or  books,  or  daily 
teaching  the  catechism  peculiar  to 
such  denomination,  confer  any 
legal  right  or  privilege  on  any 
class  of  persons  with  respect  to 
denominational  schools,  or  give  the 
denomination  whose  tenets  may 
have  been  so  taught  in  any  such 
schools  rights  or  privileges  other 
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than  those  possessed  by  all  and 
every  the  •  humblest  inhabitant  of 
the  parish  in  which  such  school 
existed  free  and  independent  of  all 
denominational  connection  ?  It  is 
not  by  what  the  Board  of  Educa- 
tion, superintendent,  inspectors,  or 
trustees,  may  have  done  or  allowed 
to  be  done  under  the  Act,  nor  is  it 
from  the  mode  in  which  the  prin- 
ciples of  Christianity  may  have 
been  actually  practically  taught  in 
one  or  a  hundred  schools  which 
may  have  drawn  public  money 
under  the  Parish  School  Act,  that 
the  question  in  a  legal  point  must 
be  determined ;  we  must  look  to 
the  law  as  it  was  at  the  time  of  the 
Union,  and  by  that,  and  that  alone, 
be  governed.  Where,  then,  do  we 
find  any  legal  exclusive  right  or 
privilege  conferred  on  any  deno- 
mination, to  any  school  established 
or  that  might  be  established  under 
that  Act,  or  any  privilege  or  right 
conferred  on  any  class  of  persons 
to  deal  with  such  a  school  as  be- 
longing to  such  persons  as  a  class 
or  denomination,  or  as  being  under 
their  control  as  such,  or  that  as  a 
class  they  had  any  right  to  have 
taught  therein  the  peculiar  doc- 
trines of  their  denomination  ?  The 
assumption  that  the  character  or 
status  of  the  school  could  be  le- 
gally altered  or  affected,  or  rights 
gained  by  reason  of  the  religious 
opinions  or  feelings  of  the  inhabi- 
tants of  a  district,  or  a  majority  of 
them,  because  in  such  a  case  trus- 
tees and  a  school  committee  might 
perchance  be  elected  from  a  parti- 
cular demonination,  and  so  that 
then  the  school  might  be  made 
denominational,  is  in  our  opinion 
entirely  erroneous.  To  the  Board 
of  Education  is  entrusted  the  con- 
trolling governing  power.  By 
those  rules  and  regulations,  made 
and  ordained  within  the  letter  and 
spirit  of  the  Act,  must  all  Acts 
under  them  be  controlled  and  go- 
verned, wholly  independent  of  the 
religious  opinions  of  the,  electors 
of  the  district  or  of  the  trustees 
elected  by  them.     It  appears  to  us, 


then,  that  in  passing  the  Parish  Mahebv.To^n 
School  Act  the  legislature  con-  of  Pobtlahd. 
templated  a  general  system  of  Ritchie,  C.J. 
education  for  the  benefit  of  all  the 
inhabitants  of  the  province,  with- 
out reference'  to  class  or  creed ; 
that  such  schools  were  to  be  or- 
ganized, regulated,  and  governed 
by  public  bodies  not  owing  their 
existence  to  or  being  in  any  way 
under  the  control  of  any  class  or 
denomination;  that  the  Act  made 
no  provision  for  any  schools  es- 
tablished thereunder  being  denomi- 
national, and  did  not  provide  that 
any  sect  or  denomination  whatever, 
as  such,  was  in  any  such  schools 
was  to  have  control  or  precedence, 
nor  in  any  way  give  or  recognise 
any  right  in  any  class  of  persons 
to  have  in  the  schools  established 
thereunder,  the  doctrines,  precepts, 
or  tenets  of  their  denomination 
taught  as  part  of  the  system  of  in- 
duction, or  to  have  such  schools  in 
any  other  respect  denominational 
in  their  character.  That,  with  re- 
ference to  religion,  the  Act  simply 
recognises  the  duty  of  impressing 
on  the  minds  of  the  pupils  the 
general  principles  of  Christianity, 
honesty,  &c,  common  alike  to  all 
Christians,  and  simply  required  to 
be  secured  by  regulation ;  the 
reading  of  the  Bible  as  the  inspired 
Word  of  God,  accepted  by  all 
Christians  as  the  basis  of  their 
faith,  securing  always  to  the  Roman 
Catholics  the  use  when  read  by 
Roman  Catholic  children,  if  re- 
quired by  their  parents,  the  ver- 
sion recognised  by  their  Church, 
but  without  note  or  comment,  but 
at  the  same  time  with  the  greatest 
apparent  caution  and  scrupulous 
care  lest  the  religious  principles  of 
any  should  be  interfered  with,  pro- 
viding that,  even  with  respect  to 
the  inculcating  the  principles  of 
Christianity,  morality,  &c,  as  in- 
dicated, no  pupil  should  be  re- 
quired to  read  or  study  in  or  from 
any  religious  book,  or  join  in  any 
act  of  devotion,  objected  to  by  his 
parents  or  guardians.  And  so 
even  with  respect  to  the. reading 
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m:aheb«;.Town  of  the  Bible,  it  is  to  be   secured 
of  Portland.      only     to     those     children     wnose 

Eitchie,  C.J.  parents  and  guardians  do  not  ob- 
ject. If,  then,  the  establishment 
of  denominational  schools,  or  the 
teaching  of  denominational  doc- 
trines, was  not  recognised  or  pro- 
vided for  by  the  Act,  and  the 
Roman  Catholics  had  therefore  no 
legal  rights  as  a  class  to  claim  any 
control  over,  or  to  insist  that  the 
doctrine  of  their  Church  should  be 
taught  in  all  or  any  schools  under 
the  Parish  School  Act,  how  can 
it  be  said  (though,  as  a  matter  of 
fact,  such  doctrines  may  have  been 
taught  in  numbers  of  such  schools) 
that,  as  a  class  of  persons,  they 
have  been  prejudicially  affected  in 
any  legal  right  or  privilege  with  re- 
spect to  '  denominational  schools,' 
construing  those  words  in  their 
ordinary  meaning,  because  under 
the  Common  Schools  Act,  1871,  it 
is  provided  that  the  schools  shall 
be  non- sectarian  ?  But  it  is  con- 
tended in  this  case  that  the  words 
'  denominational  schools '  were 
not  used  by  the  legislature,  and 
should  not  be  construed  by  us  in 
their  ordinary  grammatical  "sense 
and  meaning,  but  should  have 
a  much  broader  interpretation. 
"While  freely  admitting  that  though 
the  general  rule  is  that  every  word 
must  be  understood  according  to 
its  legal  meaning  in  construing  an 
ordinary,  as  opposed  to  a  penal 
enactment,  where  the  context 
shows  that  the  legislature  has  used 
it  in  a  popular  or  more  enlarged 
sense,  courts  will  so  construe  the 
language  used.  We  are  at  a  loss 
to  discover  anything  in  the  B.  N".  A. 
Act,  1867,  indicating  a  legislative 
intention  of  using  the  words  other- 
wise than  in  their  ordinary  mean- 
ing. It  is  clear  enough  that  the 
reference  in  sub-sec.  2  to  separate 
and  dissentient  schools  in  Ontario 
and  Quebec  is  especially  to  schools 
of  Protestants  and  Catholics ;  and 
it  is,  perhaps,  equally  clear  that 
sub-sec.  3  applies  only  to  schools 
of  a  like  character  existing  in  any 
of  the  four  provinces.     But  we  are 


at  a  loss  to  understand  why  sub- 
sees.  2  and  3  should  be  held  to 
control  or  in  any  way  limit  or 
affect  a  previous  distinct  enact- 
ment, couched  in  plain  and  unam- 
biguous language,  and  which,  by 
quite  as  clear  and  unequivocal 
terms,  has  relation  to  all  classes  of 
persons  or  denominations,  and  to  all 
the  provinces  of  the  Dominion ;  or 
why,  because  separate  and  dissen- 
tient schools  as  between  Protestants 
and  Roman  Catholics,  not  only  in 
Ontario  and  Quebec  but  in  any  pro- 
vince in  which  they  may  exist  at 
the  Union,  or  be  thereafter  estab- 
lished, are  provided  for  and  pro- 
tected, therefore  we  must  necessarily 
infer  therefrom  that  in  using  the 
term  'denominational  schools,'  in 
sub-sec.  1,  the  legislature  intended 
to  legislate  only  as  between  Roman 
Catholics  and  Protestants,  and  then 
also  as  to  schools  not  necessarily 
denominational  in  the  ordinary  ac- 
ceptation of  the  term.  "We  think 
that  the  term  '  denomination,'  or 
'  denominational,'  as  generally 
used,  is  in  its  popular  sense  more 
frequently  applied  to  the  different 
denominations  of  Protestants  than 
to  the  Church  of  Rome ;  and  that 
the  most  reasonable  inference  is 
that  sub-sec.  1  was  intended  to 
mean  just  what  it  expresses,  viz. : 
that  'any,'  that  is,  'every,'  class 
of  persons  having  any  rights  or 
privileges  with  respect  to  deno- 
minational schools,  whether  such 
class  should  be  one  of  the  nume- 
rous denominations  of  Protestants 
or  Roman  Catholics,  should  be 
protected  in  such  rights.  If  it  had 
been  intended  that  the  clause 
should  have  been  limited  in  its 
application  to  Roman  Catholics 
and  Protestants  only  as  dissentient 
one  from  the  other,  and  apply  to 
schools  other  than  those  usual- 
ly understood  as  denominational 
schools,  is  it  not  fair  to  assume 
that  the  legislature  would  have 
used  some  expression  in  the  sub- 
section itself  indicating  such  a  par- 
ticular sense,  especially  as  we  have 
seen  there  were  at  the  Union,  in 
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this  province  at  any  rate,  strictly 
denominational  schools,  both  Pro- 
testant and    Roman    Catholic,   to 
which  such  a  clause  would  be  ap- 
plicable ;  and  for  the  very  reason 
also  that  when  dealing  with  schools 
as  between  Protestant  and  Roman 
Catholic   in   sub-sees.  2  and  3,  the 
language  confines  it  to  those  bodies 
respectively  ?     But,  assuming  that 
the  term  '  denominational  schools ' 
is  not  to  be  construed  in  what  has 
been  called  its  narrow  signification, 
perhaps  the  most  favourable  posi- 
tion to  assume  would  be  to  read 
sub-sec.  1  as  meaning  substantially 
that  nothing  in  such  law  shall  pre- 
judicially affect  any  right  or  privi- 
lege which  any  class  of  persons  as 
a  denomination  had  by  law  with 
respect  to  schools  in  the  province 
at  the  Union.     Let  us  endeavour 
to  ascertain  whether  in  such  a  case 
we  would.be  justified  in  pronounc- 
ing   the    Common    Schools    Act, 
1871,  ultra    vires,   and  therefore 
void.     Except    in    the   matter    of 
compulsory  taxation  there  is  no  very 
great  difference   in  principle   that 
we  can  discover  between  the  Parish 
School  Act  of  1858  and  the  Com- 
mon Schools  Act  of  1871.      The 
general   government,    superintend- 
ence,  and  control  of  the  schools 
are  under  both  laws   vested   in  a 
Board   of   Education  almost  simi- 
larly composed,  the  only  difference 
being   that   to  the    Governor   and 
Council  and  superintendent  is  added 
the  president    of    the    university. 
Under  the  latter  Act,  in  fact,  the 
power  to  make  regulations  for  the 
organization,  government,  and  dis- 
cipline of  the  schools,  appointment 
of  examiners,  of  teachers,  and  the 
power   of   granting    or    cancelling 
licenses,  and  of  making  such  regu- 
lations as  may  be  necessary  to  carry 
into  effect  the  Act  and  generally  to 
provide   for   any    exigencies    that 
may  arise  under  its  operations,  are 
precisely  the  same  in  both  [see  sec. 
4,  paragraphs  3  to  10,  of  the  Parish 
School  Act,  and  sec.  6,  sub-sees.  4 
to  8,  of  the  Common  Schools  Act, 
a»£e,p.p.  339,  342],  and  the  details 
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are  to  be  carried  out  by  a  superin-  Maher  v.  Town 
tendent,   inspectors,    and   trustees,  of  Portland. 
alike  substantially,  under  both  Acts;  Ritchie,  CJ. 
and  the  duties  and  powers  of  these 
officers  do  not  in  principle  substan- 
tially differ.  But  there  are,  of  course, 
differences.  Those  relied  on  are  that 
the  Common  Schools  Act  has  no 
enactment  similar  to  sec.  8  of  the 
Parish  School  Act ;  that  the  Parish 
School  Act  had  no  enactment  similar 
to  sec.  58,  sub-sec.  12  [em£e,p.  342], 
of  the  Common  Schools  Act ;  and 
this  section,  it  is  alleged,  prohibited 
the  granting  of  provincial  aid  to 
any  but   schools   under  the  Com- 
mon   Schools   Act;    and    that   by 
the  60th   section  of  the  Common 
Schools  Act  all  schools  conducted 
under  its  provisions  shall  be  non- 
sectarian— a   provision    not   to   be 
found   In  the   Parish  School  Act. 
And  it  is  contended  that  the  omis- 
sion in  the  one  case,  and  the  ex- 
press enactment  in  the  other,  pre- 
judicially  affects   the    rights    and 
privileges  which  the  Roman  Catho- 
lics  as   a  class  of   persons   and   a 
denomination,   and   in  the  schools 
established,   or  which  might  have 
been  established,  under  the  Parish 
School  Act ;  in  other  words,  that 
the   rights   and    privileges    which 
they  had  under  the  one,  the  omisr 
sion   and  the  enactments   referred 
to  prevented  their  claiming  or  ob- 
taining  under   the    other.      With 
reference    to     the     omission,    the 
Parish  School  Act  no    doubt   de- 
clares that  the  Board  of  Education 
shall  secure  to  all  children,  whose 
parents  do  not  object,  the  reading 
of  the  Bible,  and  that  when  read 
by  the  Roman  Catholic  children,  if 
required  by  their  parents,  it  shall 
be  in  the  Douay  version  without 
note  or  comment.     Here  we  have 
expressly  directed  to  be  secured  to 
all  children  what  many  persons  no 
doubt  consider  a  great  right  and 
privilege,  and  the  Roman  Catholic 
parents  have  a  great  right  secured 
to  them,  namely,  to  have,  if  they 
require  it,  a  particular  version  of 
the  Bible  read.     As  to  the  reasons 
why  a   similar  provision  securing 
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Maher  v.  Town  these  important  rights,  in  which 
or  Portland.  tjje  protestants  and  Catholics  were 
Ritchie,  C.J.  both  interested,  was  excluded  from 
the  Common  Schools  Act,  it  is  not 
our  business  to  inquire.  What  we 
have  to  determine  is,  does  this 
omission  make  the  law  void,  if  in 
other  respects  unobjectionable? 
We  think  not.  If  this  was  a  right 
or  privilege  which  existed  at  the 
Union,  the  legislature  certainly 
have  not  protected  it  by  an  express 
enactment.  But  is  the  right  taken 
away  ?  May  it  not  still  exist,  pro- 
vided always  it  is  a  right  which 
legitimately  comes  under  sub-sec. 
1,  sec.  93  ?  Because  that  section 
declares  that  nothing  in  any  such 
law  shall  prejudicially  affect  any 
such  right;  and,  in  such  case, 
reading  the  common  school  law  by 
the  light  of  this  section,  would  it 
not  be  the  duty  of  the  Board  of 
Education  under  the  Common 
Schools  Act,  instead  of  making 
regulation  21  declaring  as  fol- 
lows :  —  '  That  it  shall  be  the 
privilege  of  every  teacher  to  open 
and  close  the  daily  exercises  of  the 
school  by  reading  a  portion  of 
scripture  (out  of  the  common  or 
Douay  version,  as  he  may  prefer), 
and  by  offering  the  Lord's  prayer 
— any  other  prayer  may  be  used  by 
permission  of  the  Board  of  Trus- 
tees— but  no  teacher  may  compel 
any  pupil  to  be  present  at  those 
exercises,  against  the  wishes  of  his 
parents  or  guardians,  expressed  in 
writing  to  the  Board  of  Trustees,' 
to  secure  by  regulation  just  what 
the  Board  of  Education  were 
bound  to  secure  under  the  Parish 
School  Act,  1 858,  that  is,  to  make 
just  such  a  regulation  as  the  Parish 
School  Act  required  to  be  made  ? 
We  have  seen  they  have  precisely 
the  same,  and  only  the  same,  powers 
to  make  regulations  as  the  Board 
had  under  the  Parish  School 
Act.  By  this  simple  means  the 
rights  of  all  the  children  and 
their  parents  in  the  province,  as 
well  Protestant  as  Boman  Catho- 
lic, which  existed  at  the  Union, 
would  be  preserved,  and  all  just 


cause  of  complaint  on  this  head 
removed.  Why  the  Board  of  Edu- 
cation should  have  departed  from 
the  principle  and  policy  of  the 
Parish  School  Act  and  taken  from 
the  parents  of  all  the  children  in 
the  country,  Protestants  and  Ca- 
tholics alike,  the  great  boon  and 
privilege  of  insisting  on  the  Bible 
being  read  in  schools  as  they  have 
done,  and  should  have  conferred  on 
the  teacher  not  only  the  privilege 
of  reading  the  Bible  or  not,  as  he 
likes,  but  out  of  the  common  or 
Douay  version,  not  as  the  children 
or  their  parents  may  choose,  but 
as  the  teacher  may  prefer,  though 
he  cannot  compel  the  attendance 
of  the  pupils,  is  not  for  us  to  at- 
tempt to  explain  ;  we  simply  point 
out  the  fact.  But  if  the  right 
secured  by  the  Parish  Schools  Act 
is  protected  by  the  B.  N.  A.  Act, 
we  fail  to  see,  because  the  Board 
of  Education  may  not  have  made 
such  a  regulation  as  they  ought  in 
such  a  case  to  have  made,  or  have 
made  a  regulation  they  ought  not 
to  have  made,  that  the  action  of 
the  Board,  or  its  non-action,  can 
render  the  Act  of  the  legislature  in- 
operative. If  the  right  and  privi- 
lege fall  under  sec.  93,  and  if  there 
is  no  power  to  compel  the  Board 
of  Education  to  make  such  a  regu- 
lation, or  the  legislature  should 
have  inserted  a  clause  in  the  Com- 
mon Schools  Act  requiring  them 
to  do  it,  is  not  this  just  such  a 
case  where  sub-sec.  4,  sec.  93  of 
the  B.  N.  A.  Act  applies  ?  [Reads 
sub-sec.  4.]  In  this  connection 
we  may  refer  also  to  the  20th  re- 
gulation, which,  it  has  been  con- 
tended, prejudicially  affects  the 
rights  and  privileges  which  the 
Roman  Catholics  had  under  the 
Parish  School  Act.  This  regula- 
tion declares  that  '  Symbols  or 
emblems  distinctive  of  any  national 
or  other  society,  political  party  or 
religious  organization,  shall  not  be 
exhibited  or  employed  in  the 
schoolroom,  either  in  its  general 
arrangement  or  exercise,  or  on  the 
person   of  any  teacher  or  pupil.' 
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It  may  be  that  the  Board  of  Edu- 
cation have  disregarded  the  general 
policy  of  the  Common  Schools  Act, 
and  interfered  with  the  rights  of 
teachers,  parents,  and  children,  in 
excluding  from  the  schools  alike 
teachers  and  pupils  who  may  ex- 
hibit on  their  person,  in  dress  or 
ornament,  symbols  or  emblems  dis- 
tinctive of  any  national  or  other 
society,  political  party  or  religious 
organization ;  for  however  clear 
the  right  of  the  Board  of  Education 
may  be  to  make  regulations  neces- 
sary for  the  good  government  and 
discipline  of  the  schools,  to  make 
arbitrary  restrictive  regulations  as 
to  the  dress  or  personal  adornment 
of  the  teachers  and  pupils,  or  which 
are  calculated  unnecessarily  to  inter- 
fere with  their  feelings,  national, 
social,  religious,  in  matters  not 
calculated  to  give  any  such  cause 
of  offence  to  others,  or  to  interfere 
with  good  order  in  the  schools,  is 
quite  another  question.  And  while 
it  is  by  no  means  clear  to  us  that 
any  power  exists  in  the  Board  of 
Education  under  the  Common 
Schools  Act  by  regulation,  to  de- 
prive teachers,  parents,  and  chil- 
dren of  their  right  of  access  to  the 
free  schools  of  the  country  to  the 
support  of  which  they  and  all 
others  are  forced  to  contribute 
unless  they  submit  to  such  regula- 
tions, and  though  the  assumption 
of  such  a  power  of  practical  expul- 
sion by  the  Board  of  Education 
raises  a  question  involving  im- 
portant and  delicate  rights — rights 
which  in  this  land  of  civil  and  re- 
ligious freedom  few  may  be  will- 
ing to  see  infringed — or,  at  any 
rate,  raising  discussions  which 
must  be  unpleasant  to  those  en- 
gaged in  them,  and  calculated  to 
result  in  consequences  which  can 
scarcely  fail  to  produce  acrimoni- 
ous feelings,  and  in  the  end  be 
injurious  to  the  cause  of  free  educa- 
tion, which,  we  must  presume,  the 
regulation  objected  to  was  intended 
to  further;  all  we  can  say  is,  as 
the  case  stands,  the  regulations 
are  not  before  us  in  such  a  way 


that  we  can  deal  with  them,  and  Maheb  v.  Tows 
therefore  we  are  not  called  upon  0F  Portland. 
to  express  any  decided  opinion  as  Ritchie,  C.J. 
to  their  validity,  because  the  con- 
stitutionality of  the  Act  cannot,  in 
our  opinion,  be  affected  by  any  re- 
gulation made  under  it,  there  being 
nothing  unconstitutional  in  the 
Act  itself  that  we  can  discover. 
The  second  objection  is  easily  an- 
swered. The  provision  in  sec.  58, 
sub-sec.  12,  of  the  Common  Schools 
Act,  declaring  that  no  public  funds 
shall  be  granted,  would  seem  to 
apply  to  the  schools  particularly 
referred  to  in  the  preceding  part 
of  that  section,  and  not  to  all 
schools.  But  if  it  was  intended 
to  apply  generally  to  all  schools, 
as  [the  counsel  for  Maher]  Mr. 
Duff's  argument  assumes,  what 
does  it  amount  to  ?  It  cannot  take 
from  the  legislature  the  right  to 
make  such  grants.  Thus  we  see 
in  the  estimates  of  the  year  1872 
grants  were  recommended  by  the 
Lieutenant-Governor,  and  no  doubt 
made,  for  all  the  denominational 
schools  before  specified  referred  to 
[see  Journal  of  House  of  As- 
sembly, p.  124] ;  and  if  such 
clause  was  ultra  vires,  and  we  de- 
clared it  void,  cui  bono,  it  would 
not  affect  the  other  .  parts  of  the 
Act ;  and  what  would  practically  be 
attained  ?  The  legislature  could, 
whether  the  clause  stands  or  is 
declared  void,  do  just  as  it  pleases 
about  granting  or  withholding  the 
public  funds.  But  it  was  contend- 
ed sec.  60,  declaring  '  That  all 
schools  conducted  under  the  pro- 
visions of  this  Act  shall  be  non- 
sectarian,'  prejudically  affects  the 
rights  and  privileges  which  the 
Roman  Catholics  as  a  class  had  in 
the  parish  schools  at  the  time  of  the 
Union.  It  cannot  be  denied  that 
to  the  provincial  legislature  is  con- 
fided the  exclusive  right  of  making 
laws  in  relation  to  education,  and 
that  they,  and  they  only,  have  the 
right  to  establish  a  general  system  of 
education  applicable  to  the  whole 
province  and  all  classes  of  denomina- 
tions, provided  always  they  have  due 

z  2 


356 


B.KT.A.  ACT,  s.  93  (4).™"  LEGAL  EIGHTS." 


OP  POETLAND 

Eitchie,  C.J. 


Maheb  v.  Town  regard  to  the  rights  and  privileges 
protected  by  see.  93  of  theB.  ST.  A. 
Act,  1867.  Now  what  in  this  case 
is  the  right  or  privilege  claimed  to 
have  been  prejudically  affected  ? 
Is  it  a  legal  right  that  could  have 
been  put  forward  and  enforced  by 
the  Roman  Catholics  as  a  class 
under  all  circumstances,  and  in 
every  parish  or  common  school,  or 
is  it  a  legal  right  confined  to  the 
Roman  Catholics  as  a  body,  or  does 
it  belong  equally  to  all  and  every  of 
the  other  denominations  of  Chris- 
tians in  this  province,  and  capable  by 
them  of  enforcement ;  or,  on  the  con- 
trary, was  it  not  the  mere  possible 
chance  of  having  religious  denomi- 
national teaching  in  certain  schools, 
depending  entirely  on  accidental 
circumstances,  or  on  what  might 
happen  to  be  the  religious  views  of 
a  majority  in  a  parish,  and  then  on 
the  accidental  result  of  the  election 
of  the  trustees  and  school  com- 
mittee, and  on  the  views  of  the 
parties  so  elected  as  to  religious 
denominational  teaching  and  their 
willingness  to  permit  it  in  the 
schools  (admitting  that  the  trustees 
or  committee  had  any  discretion 
in  the  matter,  which  perhaps  is 
more  than  doubtful) ;  was  it  not 
also  dependent  on  the  Board  of 
Education,  who  had  the  general 
controlling  power  ?  If  dependent 
on  circumstances  such  as  these, 
how  can  it  be  considered  such  a 
legal  right  as  could  have  been  con- 
templated by  the  Imperial  Parlia- 
ment in  passing  the  93rd  section 
of  the  B.  N".  A.  Act,  1867  ?  Where 
is  there  anything  that  can  with 
any  propriety  be  termed  a  legal 
right  ?  Surely  the  legislature 
must  have  intended  to  deal  with 
legal  rights  and  privileges  ?  How 
is  it  to  be  defined — how  enforced  ? 
It  by  no  means  follows  as  a  neces- 
sary legal  consequence,  that  because 
a  majority  of  the  inhabitants  of  a 
parish  or  school  district  may  be- 
long to  a  particular  persuasion  they 
would  necessarily  vote  for  trustees 
favourable  to  denominational  teach- 
ing, nor  could  they  be  compelled 


by  any  legal  process  so  to  vote, 
nor  does  it  follow  that  trustees, 
when  elected  even  by  a  majority  of 
one  denomination,  would  necessarily 
prove  favourable  to  denominational 
teaching ;  and  by  what  legal  pro- 
cess could  they  be  constrained  to 
assent  to  its  introduction  in  the 
schools  ?  And  again,  suppose  up 
to  this  point  all  were  favourable, 
might  not  the  whole  scheme  be 
ignored  by  the  Board  of  Education, 
and  how  then  could  any  class  of 
persons  as  such,  no  matter  to  what 
denomination  they  may  belong, 
claim  of  right  to  control  or  direct 
the  acts  or  doings  of  any  of  these 
parties;  or  how  could  electors, 
trustees,  school  committees,  or  the 
Board  of  Education,  be  compelled 
to  make  any  school  in  any  sense 
denominational,  or,  in  other  words, 
to  confer  on  any  such  class  de- 
nominational rights  ?  Surely  the 
rights  contemplated  must  have 
been  legal  rights,  in  other  words, 
rights  secured  by  law,  or  which 
they  had  under  the  law  at  the 
time  of  the  Union.  If  any  such 
existed,  they  must  have  been  ca- 
pable of  being  clearly  and  legally 
defined,  and  there  must  have  ex- 
isted legal  means  for  their  enforce- 
ment or  legal  remedies  for  their 
infringement,  for  it  is  a  clear 
maxim  of  law  that  ubi  jus,  ibi 
remedium.  It  was  said  long  ago 
in  a  celebrated  case,  that  if  a  man 
has  a  right  he  must  have  a  means 
to  vindicate  and  maintain  it,  and  a 
remedy  if  he  is  aggrieved  in  the 
exercise  and  enjoyment  of  it ;  and 
that  it  was  indeed  a  vain  thing  to 
imagine  a  right  without  a  remedy, 
for  want  of  right  and  want  of 
remedy  are  reciprocal.  What  pos- 
sible legal  means  could  any  denomi- 
nation have  invoked  under  the  old 
Parish  School  Act,  to  compel  any 
one  school  to  be  made  denomina- 
tional, or  to  require  and  insist  that 
in  any  one  school  denominational 
tenets,  doctrines,  precepts,  or  prac- 
tices should  be  taught  or  used? 
But  then  it  was  repeatedly  urged 
upon   us  that  under    the    Parish 
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School  Act   circumstances  might, 
and  very  often  did,  concur  where 
the  schools  might,  and  in  numerous 
cases  did,  become  denominational; 
but  that  by  reason  of  sec.  60  of 
the  Common  Schools  Act  such  was 
not  now  possible.     The  answer  is 
simply  this  : — The   inability   of  a 
class  of  persons  to  have  under  the 
Common  Schools  Act  that  which 
possibly  they  might,  under  certain 
exceptional  and  accidental  circum- 
stances, have  had  under  the  Parish 
School   Act  of   1858,  but  which 
they   had   no   right    to   insist    on 
having,  is  a  damage  not  occasioned 
by  anything  which  the  law  esteems 
an    injury  —  a    kind    of    damage 
termed    in    law   damnum    absque 
injuria,    and   for   which   there   is 
no  remedy.     And  so  in  this  case,  as 
there  was  no  legal  right  to  have 
denominational  schools  or  denomi- 
national teaching,  there  is  no  injury 
in  legal  contemplation    committed 
by  the  legislature  dealing  with  the 
question  in  such  a  manner  as  to 
prevent  the  possibility  arising,  and 
consequently  no  right  to  have  the 
action  of  the  legislature  abrogated. 
It  may  be  a  very   great  hardship 
that  a  large  class  of  persons  should 
be    forced    to    contribute  to    the 
support  of   the  schools   to   which 
they  are  conscientiously  opposed, 
or  to  be  shut  out  from  what  they 
have  hitherto  under  certain  circum- 
stances  enjoyed,   and    be  without 
remedy,  but  by  any  such  considera- 
tions courts  of  justice  ought  not  to 
be  influenced.    '  Hard  cases,  it  has 
been   repeatedly  said,    are   apt    to 
make  bad  law,  and  it  has  also  been 
justly  remarked  that  if  there  is  a 
general  hardship  affecting  a  general 
class  of  cases  or  persons,  it   is   a 
consideration   for    the    legislature, 
not  for  a  court  of  justice." 

Fisher,  J. :  "I  concur  in  the 
judgment  of  my  brethren  as  to  the 
constitutionality  of  the  Common 
Schools  Act,  1871,  but  as  there  are 
some  sentiments  in  it  in  which 
I  don't  agree,  I  have  thought  in 
a  matter  of  so  much  delicacy  and 
importance  it  was  better  to  read 


the  judgment  which  I  had  written  Mahbr  v.  Tow* 
than  to  attempt  to  qualify  opi-  of  Portland. 
nions  which  my  brethren  have  Fisher,  J. 
so  fully  considered.  The  right 
to  impose  this  assessment  is  ob- 
jected to  on  the  ground  that  it  in- 
cludes a  sum  for  the  support  of 
schools  under  the  authority  of  the 
Act  relating  to  common  schools, 
34  Vict.  c.  21.,  which  it  is  con- 
tended is  unconstitutional,  that  the 
legislature  have  no  power  to  pass  it 
because  it  contravenes  the  exception 
in  the  Act  of  Union.  [His  Lord- 
ship read  the  93rd  section  and  its 
sub-section.]  The  exclusive  power 
of  legislating  upon  the  subject  of 
education  is  thus  conferred  upon 
the  legislature  of  each  province, 
subject  to  the  reservation  of  the 
right  of  any  class  of  persons  with 
respect  to  denominational  schools. 
Everyone  acquainted  with  the  his- 
tory of  the  province  which  comprised 
Canada  before  the  Union,  knows 
the  reason  for  the  insertion  of 
some  of  the  provisions  of  this 
section.  It  was  found  to  be  the 
only  mode  of  solving  a  question 
that  had  caused  serious  difficulty 
with  the  Government  and  legisla- 
ture of  that  province.  Paragraphs 
2  and  3  were  constructed  to  solve 
and  settle  these  difficulties,  and  at 
present  only  apply  to  that  province 
now  consisting  of  Ontario  and 
Quebec,  where  schools  were  in 
operation  at  the  Union  answering 
the  description  given  them  in 
these  paragraphs.  Whether  the 
4th  paragraph  applies  to  any  other 
law  than  such  as  is  referred  to  in 
the  3rd  paragraph  it  is  not  necessary 
to  consider,  as  the  constitutionality 
of  the  Common  School  Act  depends 
entirely  upon  the  meaning  of  the 
1st  paragraph.  The  simple  question 
for  solution  is,  does  the  Common 
Schools  Act,  1871,  prejudicially 
affect  any  '  right  or  privilege  with 
respect  to  denominational  schools,' 
which  any  class  of  persons  had  by 
law  in  the  province  at  the  time  of 
the  Union  ?  It  is  not  merely  a 
right  or  privilege.  A  denomina- 
tional right  or  privilege  of  itself,  if 
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Maiieru.  Town  any  such  exist,  would  not  alone 
of  Portland.  make  tne  oommon  Schools  Act 
Fisher,  J.  unconstitutional.       It    must   be  a 

'  right  or  privilege  with  respect  to  a 
denominational  school,  which  a  class 
of  persons  had  by  law  at  the  Union,' 
which  is  prejudicially  affected  by 
this  Act  to  render  it  unconstitu- 
tional. It  appears  to  me  that  the 
first  inquiry  is — What  is  a '  denomi- 
national school '  ?  In  my  opinion 
it  is  a  school  under  the  exclusive 
government  of  some  one  denomina- 
tion of  Christians,  and  where  the 
tenets  of  that  denomination  are 
taught.  But  assume  that  a  school 
answering  either  of  these  requisites 
is  a  denominational  school,  and  this 
is  the  lowest  ground  upon  which  it 
can  be  put,  and  then  examine  the 
laws  in  force  at  the  time  of  the 
Union  to  ascertain  if  any  such 
school  then  existed  by  law,  and  if 
the  right  of  any  class  of  persons 
therein  has  been  prejudicially  af- 
fected by  the  Common  Schools 
Act.  There  were  denominational 
schools  in  existence  at  the  Union, 
such  as  the  Varley  School  in  St. 
John,  the  Sackville  Academy,  the 
Madras  School,  and  the  like,  but 
they  are  not  touched  by  the  Com- 
mon Schools  Act — they  remain  in 
the  enjoyment  of  all  the  rights  they 
had  at  the  Union.  The  Act  20  Vict. 
c.  9.,  intituled  '  An  Act  relating  to 
Parish  Schools,'  with  some  unim- 
portant amendments  not  affecting 
the  present  question,  was  in  force 
at  the  Union.  As  it  has  been  super- 
seded by  the  Common  Schools  Act, 
1871,  which  is  objected  to,  we  must 
refer  to  its  provisions  to  ascertain 
whether  it  authorized  any  denomi- 
national school,  for  if  it  did  not, 
then  the  Act  under  consideration 
has  not  in  any  of  its  provisions  pre- 
judicially affected  any  right  or 
privilege  any  class  of  persons  en- 
joyed at  the  Union.  The  very  title 
of  the  Act  proclaims  its  unsectarian 
character  as  fully,  to  my  mind,  as 
the  positive  enactment  in  the  Act  of 
1871  that  the  schools  conducted 
under  its  provisions  should  be  non- 
sectarian— a  useless  provision  in  an 


'Act  which  alone  provided  for  the 
establishment  of  such  schools. 
Parish  schools,  that  is  schools  in 
and  for  every  parish  in  the  pro- 
vince, according  to  the  practical 
division  of  the  province  into  coun- 
ties, towns,  and  parishes,  distributed 
and  sustained  by  public,  and  ac- 
cording to  the  population  and  ex- 
tent of  each  parish,  the  number 
and  the  classes  of  the  schools  must 
in  the  very  nature  of  things  be 
other  than  denominational.  I  will 
now  refer  to  the  provisions  of  the 
Act,  and  see  if  there  is  any  authority 
for  the  establishment  of  a  denomi- 
national school  under  it,  or  any 
countenance  in  the  Act  for  such  a 
school.  The  Governor  in  Council 
appoints  the  superintendent  of 
schools,  who,  with  the  Governor 
and  three  members  of  the  Executive 
Council,  constitutes  the  Board  of 
Education.  The  inspection  of  the 
schools  is  done  altogether  by  political 
agency.  The  Governor  in  Council  is 
authorized  to  divide  the  province  in- 
to 245  districts,  and  appoint,  one  in- 
spector for  each  district.  The  Board 
of  Education,  a  purely  political  body, 
makes  rules  and  regulations  for  the 
organization  and  government  of  the 
schools,  and  such  other  regulations 
as  may  be  deemed  necessary  to  carry 
the  Act  into  effect.  There  was  no 
restriction  whatever  upon  the  power 
of  the  Board  in  this  respect.  The 
Board  regulates  the  mode  of  licen- 
sing, examining,  classifying,  and 
paying  the  teachers,  and  prescribes 
the  duties  of  the  inspectors.  The 
superintendent,  a  political  officer, 
has  the  general  direction  and  super- 
vision of  the  schools,  subject  to  the 
order  of  the  Board.  Each  parish 
was  to  be  divided  into  school  dis- 
tricts, by  three  trustees  annually 
elected  by  the  ratepayers^  at  the 
same  time  and  in  the  same  manner 
as  other  town  or  parish  officers 
were  elected,  and  subject  to  the  same 
penalties  and  disabilities,  with  the 
same  provision  for  appointing  them 
in  case  of  failure  in  the  election. 
They  employ  the  teachers,  and  may 
dismiss."  them,  subject  to  an  appeal 
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to  the  Board  of  Education.  They 
are  to  examine  the  schools  and  ap- 
portion the  money  raised  by  assess- 
ment when  so  raised  amongst  the 
different  schools.  Each  school  was 
under  the  immediate  supervision  of 
a  school  committee,  elected  annually 
by  the  ratepayers  of  the  district. 
They  were  empowered  to  admit 
free  scholars  and  children  of  poor 
parents  at  a  reduced  rate.  The  law 
also  provided  for  a  superior  school 
in  each  parish,  thus  also  supplying 
the  means  for  higher  education. 
The  teachers,  both  male  and  female, 
were  divided  into  three  classes,  with 
an  appropriate  allowance  to  each 
class  from  the  provincial  treasury, 
and  with  duties  as  to  the  subjects 
taught  prescribed  in  the  Act  for 
each  class.  It  provided  for  a  school 
library.  [$ee  for  this  part  of  the 
judgment  the  opinion  of  James, 
L.  J.,  post,  p.  366.]  What  sort  of 
denominational  school  would  that 
be  where  the  master  would  not  be 
aided  in  his  dogmatic  teaching  by 
the  writings  of  men  of  his  own 
faith  ?  When  a  denominational 
school  is  established,  how  strictly 
this  is  provided  for.  Take  any  of  the 
statutes  on  our  Statute  Book  and 
examine  its  provisions.  I  will 
refer  to  the  incorporation  of  the 
trustees  of  the  Wesleyan  Academy 
at  Mount  Allison,  Sackville, 
12  Vict.  c.  65.  [His  Lordship 
read  the  11th  section,  given  in 
Chief  Justice  Ritchie's  opinion.] 
Take  the  charter  of  the  Madras 
School,  or  any  other  Act,  and  the 
same  strict  provision  for  dogmatic 
teaching  is  made.  I  pass  by  the 
colleges  which  were  referred  to  by 
the  counsel  on  the  argument  for 
this  rule  as  not  material  to  the  in- 
quiry, if  they  are  within  the  category 
contended  for.  I  can  hardly  ima- 
gine any  stronger  illustration  of  the 
principle  that  pervades  the  whole 
Act  relating  to  parish  schools  than 
the  language  of  the  8th  paragraph 
of  the  4th  section,  which  thus 
restrains  the  large  legislative  power 
of  the  Board  of  Education :  '  To  pro- 
vide for  the  establishment,  regula- 


tion, and  government  of  school  Mahee  «.  Tom 
libraries  and  the  selection  of  books  0F  P°ETI""«>- 
to  be  used  therein,  but  no  book  of  a  Fisher,  J. 
licentious,  vicious,  or  immoral  ten- 
dency, or  hostile  to  the  Christian 
religion,  or  works  on  controversial 
theology,  shall  be  admitted.'  It  has 
been  urged  that  the  6th  paragraph  of 
sec.  8  countenanced  denominational 
teaching.  I  think  no  one  can  read 
that  section  and  fail  to  discern  that  it 
enacts  the  very  contrary.  [His  Lord- 
ship read  it  as  given  above,  p.  340.] 
Surely  it  cannot  be  disputed  that 
this  can  be  done  without  any  de- 
nominational teaching,  or,  in  the 
language  of  the  statute,  without 
entering  upon  controversial  theo- 
logy. There  are  certain  great 
fundamental  principles  of  Christian- 
ity common  to  all  that  may  be  en- 
forced without  trenching  upon  de- 
bateable  ground.  Take  the  Sermon 
on  the  Mount,  or  any  of  the  lessons 
of  the  Great  Teacher  himself  for  ex- 
ample. To  avoid  any  abuse  of  this 
duty  or  privilege  of  the  teacher  in 
the  parish  schools,  the  legislature 
proceeds  further  to  enact,  '  but  no 
pupil  shall  be  required  to  read  or 
study  in  or  from  any  religious  book 
or  join  in  any  act  of  devotion  ob- 
jected to  by  his  parents  or  guar- 
dians.' Here  is  a  positive  enactment 
against  denominational  teaching. 
Knowing  it  to  be  possible  for  a  de- 
signing teacher,  under  colour  of  the 
authority  to  impress  upon  the  minds 
of  the  children  the  principles  of 
Christianity  and  all  other  virtues, 
stealthily  to  teach  doctrines  of  a 
denominational  or  sectarian  charac- 
ter, and  to  protect  the  child  from 
the  influence  of  such  teaching, 
the  parents  are  empowered  to 
interfere  and  withdraw  the  child 
from  any  such  teaching  or  from 
joining  in  any  act  of  devotion  hav- 
ing such  a  tendency.  The  paragraph 
then  proceeds,  '  and  the  Board  of 
Education  shall  by  regulation  se- 
cure to  all  children,  whose  parents 
or  guardians  do  not  object  to  it,  the 
reading  of  the  Bible  in  parish 
schools.'  What  is  there  denomina- 
tional in  thus  inculcating  the  prin- 
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™Ap™™°nWN  c*Ples  of  Christianity  and  all  other 
virtues  which  are  the  ornaments  of 
human  society  ?   What  better  mode 
could  be  adopted  than  by  reading 
portions  of  the  Bible  ?   It  certainly 
is  not  a  '  denominational  book.'     It 
is   the  common   standard   of  faith 
and  practice  to  all  Christians,  to  it 
they  all  appeal.     Where  are  such 
ennobling  thoughts  as  in  the  Bible  ? 
It  is  said  to  be  an  historical  fact, 
that  when  the  question  of  reading 
the  Bible  in  the  common  schools  of 
one  of  the  cities  on  this  continent 
was  debated  the  Jews  voted  for  it,  on 
the  ground  that  it  was  well  adapt- 
ed to  the  instruction   of  children, 
because  of  the  sublime  principles  of 
morality  it  contained.     Though  the 
Bible  is  regarded  as  the  great  charter 
of  our  salvation,  as  the  revelation  of 
the  will  of  God  to  man,  eminent 
divines  in  one  branch  of  the  Church 
Catholic   object  that  some  words, 
some   expressions,   and  some   sen- 
tences, are  incorrectly  rendered  in 
our  ordinary  English  version,  and 
recognise  another  version  as  being 
a  more   correct  interpretation    of 
such  words,  expressions,  and  sen- 
tences.    The  legislature,  with  the 
same  object  of  preventing  any  de- 
nominational rights,  enacts,  '  And 
the   Bible,   when    read    in  parish 
schools  by  Roman  Catholic  children, 
shall,  if  required  by  their  parents 
or  guardians,  be  the  Douay  version, 
without    note   or  comment ' ;    the 
very  words,  '  without  note  or  com- 
ment,' of  themselves  are  significant 
proofs  of  the  intention  of  the  legis- 
lature.    Assuming  that  the  Bible  is 
a  denominational  book — and  I  can- 
not think  anyone  will  seriously  con- 
tend that  it  is — and  that  this  pro- 
vision created  a  right,  a  denomina- 
tional right  if  you  please,  that  will 
not  help  the  ultra  vires  argument, 
because  if  it  were  so  it  is  a  right 
or  privilege  which  a  class  of  persons 
had  by  law  at  the  Union,  to  have 
the  Bible  read  in  a  parish  school, 
not  in  a  denominational  school,  and 
that  is  not  a  right  secured  by  the 
B.  N.  A.  Act,  even  if  it  existed. 
I  have   endeavoured  to  ascertain 


the   true  construction  of  the  Act 
relating  to  parish   schools  as  the 
only  Act  affecting  the  question.     I 
include  the  amendments  which  are 
not  important.      Every  other  Act 
which  confers  upon  any  denomina- 
tion a  right  or  privilege  with  respect 
to   denominational   schools  is   left 
unrepealed,    so  that  no    right   or 
privilege  enjoyed  by  any  class  of 
persons  under  any  such  Act  is  pre- 
judicially or  in  anyway  affected  by 
the  Act  under  consideration.     The 
Act  34  Vict.  c.  21.,  intituled  '  An 
Act  relating  to  Common  Schools,' 
is  substantially  the  same  as  the  Act 
of  1858,  relating  to  parish  schools. 
The    Board  of  Education   is   the 
same,   with  the   addition    of    the 
president  of  the  university.     It  has 
the  same  large  powers.     The  duties 
of  the  superintendent  are  the  same. 
The  number  of  inspectors  is  in- 
creased, with   smaller  districts  for 
each,  but  with  duties  very  similar 
to  what  they  discharge  under  the 
old  law.      The    trustees    are  ap- 
pointed   in   the   same    manner   as 
under  the  old  law,  and  discharge 
much  the  same   duties,  including 
the  duties  of  the  school  committee. 
The  teachers  are  classified  and  paid 
as  in  the  old  law.     Superior  schools 
are    provided    for,    and    libraries, 
upon   the    same    principle.      The 
only    real    difference   that    I   can 
discover  arises  from   the  different 
modes  of  supporting    the   school. 
Under  the  Act  of  1871,  the  por- 
tion of  this  support  furnished  by 
the  inhabitants  is  raised  by  assess- 
ment; and  in  the  machinery  and 
provisions   necessary  for  working 
this  out,  and  the  different  modes  of 
paying  and  supporting  the  schools 
that  it  involves,  is  the  only  diffe- 
rence.    In  other  respects  this  Act 
provides  for  the  attainment  of  the 
same  object  by  the   same  means. 
It  is  said  that  there  is  no  provision 
requiring  the  reading  of  the  Bible 
in  the  schools.   The  Board  of  Edu- 
cation may,  by  regulation,  provide 
for  it,  as   in  the  Act  relating  to 
parish  schools.     If  it  were  other- 
wise, it  would  not  help  the  ultra 
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vires  argument  unless  the  schools 
could  be  shown  to  be  denomina- 
tional.    Upon  the  argument  it  was 
contended  that  some  of  the  regu- 
lations interfered  with  the  rights 
of  a  class  of  persons.     I  confess  I 
am  unable  to  discover  the  bearing 
of  that  argument  upon  the   ques- 
tion.    How,  if  the  law  were  good,  a 
bad  regulation — if  such  there  was 
— would  affect  it  ?  Assume  that  this 
contention  is  correct,  and  that  it 
prejudicially  affects  the  right  that 
a  class  of  persons  had  at  the  Union, 
such  a  right,  if  it  existed,  is  not 
saved  by  the  B.  ST.  A.  Act,  because 
it  would  be   a  right  or  privilege 
with  respect  to  a  parish  school  and 
not   a   denominational   school.      I 
cannot   discover   that   the    regula- 
tions have  anything  to  do  with  the 
question  of  the  power  of  the  legis- 
lature to  pass  the  Act,  or  can  form 
any  guide  in  the  interpretation  of  it. 
It  appears  to  me  that  under  either 
of  the  Acts  of  1858  or  1871  it  was 
competent  for  the  Board  of  Edu- 
cation to  make  any  of  the  regula- 
tions referred  to ;  whether  they  ex- 
ercised their  powers  wisely  or  un- 
wisely under   the   Act  of  1871  is 
another  question.     The  propriety 
of  the  regulation  objected  to  is  a 
question    of    public   policy,    upon 
which  I  am  not  called  upon  to  ex- 
press an  opinion.    I  may,  as  an  in- 
dividual, entertain   a   very  strong 
opinion   as   to    its   policy.     As   a 
judge,   all   I   feel  called   upon   to 
do  is  to  consider  its  legality,  and 
for  myself,   on  that  point,   I  en- 
tertain no  doubt.     I  am,  therefore, 
of  opinion  the  rule  should  be  re- 
fused." 

Wetmore,  J. :  "  "While  fully  con- 
curring in  the  opinion  of  my  learned 
brethren  as  to  the  constitutionality 
of  the  Common  Schools  Act,  1871, 
I  do  not  wish  to  be  understood  as 
expressing  a  participation  in  any 
doubt  whatever  as  to  the  regula- 
tions of  the  Board  of  Education. 
I  think  the  only  question  properly 
before  the  Court  is  as  to  the  Act 
itself  and  not  as  to  the  regulations. 
We  are  only  called  upon  to  decide 
whether  or  no  the  Schools  Act,  or 


any  part  of  it,  is  ultra  vires,  and  Maheru.  Town 
upon   the    decision   the   order   for  of  Portland. 
assessment,  to  set  aside  which  the  "Wetmore,  J. 
application  is  made,  is  to  be  affected. 
If  the  Act  itself  is  not  ultra  vires, 
I  do  not  see  how  the  promulgation 
of  any  regulation,  even  supposing 
it  to  be  one  which  the  School  Act 
would  not  warrant  to  be  in  vio- 
lation of  the  provisions  of  sec.  93, 
sub-sec.  1,  of  the  B.  N".  A.  Act,  can 
affect  the  case  any  more  than  asses- 
sors acting  in  violation  of  the  law 
under  which  an  assessment  is  im- 
posed, would  affect  the  law  autho- 
rizing the  assessment.     In  such  a 
case,  if  the  assessment  is  imposed 
in  a  manner  not  warranted  by  law, 
parties  aggrieved  would  have  their 
remedy  for  obtaining   relief;    and 
so,  with  reference  to  a  regulation 
sought   to   be   established   by   the 
Board  of  Education,  if  that  body 
should  exceed  the  power  given  by 
law  in    such   case,   the   regulation 
would  not  have  the  support  of  law 
to   uphold  it  and  therefore  could 
not   be   maintained,   but    the   law 
would  remain  in  full  force.     The 
application  to  this  Court  is  simply 
to  set  aside  the  order  for  assessment 
in  consequence  of  the  invalidity  of 
the  law ;  it  does  not  touch  upon  the 
regulations,  and  though  they  have 
been  referred  to  by  counsel  in  the 
argument,  it  does  not  seem  to  me 
they  are  before  us  in  such  a  way  as 
to  call  for  a  decision,  or  the  expres- 
sion of  an  opinion  upon  any  one  of 
them.     Indeed,  I  do  not  see  that  a 
most  positive  and  direct  expression 
by  the  Court  as  to  the  legality  or 
illegality  of  any  of  the  regulations, 
would  in  the  slightest  degree  affect 
the   constitutionality    or   unconsti- 
tutionality of  the  law ;  and  I,  there- 
fore, purposely  ahstain  from   ex- 
pressing my  opinion  upon  any  one 
of  the  regulations.    Should  a  ques- 
tion arise  respecting  the  regulations, 
or  should  a  decision  upon  them  be 
necessary  for  any  other  matter  be- 
fore the  Court,  then,  of  course,  I 
would  be  required  to  express  my 
opinion;  until  it  does  arise  I  de- 
cline doing  so ;  to  use  an  expression 
of  Cockburn,  C.J.,  in  Rimini  v. 
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Mahee  v.  Town 
of  Portland. 

Comments  of 
Mellish,  James 
L.J.,  Sir  M. 
E.  Smith,  and 
Sir  E.  Collier. 


Van  Praagh,  L.  R.  8    Q.  B.  4." 
Rule  refused. 

On  20  June  1873  leave  to  appeal 
to  Her  Majesty  in  Privy  Council 
was  given  by  the  S.  C. 

In  the  Privy  Council,  17  July 
1874,  Joseph  Brown,  Q.C.,  and 
Mr.  Duff,  of  the  Canadian  Bar, 
were  heard  for  the  appellant,  a  rate- 
payer of  the  town  of  Portland. 
(Instructed  by  Messrs.  Linklater 
&  Co.) 

Sir  J.  B.  Karslake,  Q.C.,  and 
King,  Q.C.  (Att.-Gen.  for  New 
Brunswick),  and  Cowie,  Q.C,  were 
for  the  respondents  (instructed  by 
Messrs.  Bircham  &  Co.,  46  Par- 
liament Street,  London).  Joseph 
Brown,  Q.C.  :  "  The  whole  point  is 
whether  the  Act  of  1871  is  void  as 
being  unconstitutional.  A  prelimi- 
nary point  is  taken  against  us  that 
we  ought  to  have  obtained  special 
leave  to  appeal,  and  that  the  S.  C. 
N\  B.  had  no  power  to  give  us  leave. 
[Cowie,  Q.C. :  It  is  considered  so 
desirable  by  the  town  of  Portland 
that  the  general  question  should  be 
heard  that  I  shall  not  insist  on  any 
technical  point.  James,  L.J. :  That 
is  quite  right;  this  Court  would 
give  special  leave.  Sir  J.  W. 
Colvile :  There  was  a  case  the 
other  day  where  we  made  a  spe- 
cial order,  but  we  laid  down  the 
principle  that  when  these  objec- 
tions, which  ought  to  have  been 
taken  long  before  the  case  is  called 
on,  are  made  at  the  hearing  of  the 
appeal  that  we  shall  refuse  the  appli- 
cation of  the  party  who  took  the  ex- 
ception with  costs.]  The  case 
actually  includes  the  whole  rate, 
$12,000,  and  therefore  is  of  much 
more  than  the  appealable  amount. 
Sec.  93  says :  '  In  each  province 
the  legislature,  may  exclusively.' 
That  may  mean  exclusively  of  the 
Dominion  Parliament.  [Mellish, 
L.J. :  It  is  exclusively  of  the 
General  Legislature.]  When  the 
Earl  of  Carnarvon  introduced  the 
B.  N".  A.  Bill—  [James,  L.J. :  We 
shall  not  be  influenced  by  anything 
then  said.  Sir  M.  Smiths  The 
way  in  which  the  Public  Worship 
Bill  was    introduced    led    me  to 


think  it  was  a  different  Bill  from 
what  it  turns  out  to  be.]  The  first 
question  is,  What  is  meant  by  '  de- 
nominational '  schools  ?  Secondly, 
Whether  the  Act  of  1871  prejudi- 
cially affected  any  right  or  privi- 
lege with  respect  to  denominational 
schools  which  the  Roman  Catholics 
had  by  law  in  the  province  at  the 
time  of  the  Union,  and  the  rate 
being  made  alike  on  Roman  Catho- 
lics and  Protestants,  and  the  former 
being  deprived  of  the  application 
of  any  portion  of  the  funds  raised, 
to  denominational  schools  which 
were  the  privileges  they  enjoyed  at 
the  time  of  the  Act  of  Union. 
[Mellish,  L.J. :  Do  you  mean  to 
say  they  could  not  pass  an  Act 
creating  common  schools  and  mak- 
ing a  rate  ?  If  they  have  inter- 
fered with  your  schools,  so  much 
as  interferes  with  denominational 
schools  will  be  void,  but  the  rest 
creating  common  schools  and  mak- 
ing a  rate  will  be  perfectly  good. 
James,  L.J. :  Have,  you  any  legal 
vested  right  in  them  ?  What  right 
was  then  existing  had  this  Act  not 
passed  ?]  The  right  was  given  by 
the  Parish  Schools  Act,  1858.  By 
that  Act  they  could  give  funds,  and 
did,  to  the  denominational  schools, 
and  we  are  deprived  of  that.  The 
Roman  Catholics  are  compelled  to 
pay  taxation  for  the  support  of 
schools  where  it  is  prohibited  to 
give  that  religious  instruction  to 
their  children  which  they  had  a 
right  to  under  the  previous  Parish 
Schools  Act.  Now,  a  denomi- 
national school  is  a  school  in 
which  the  religious  branch  of  the 
teaching  represents  the  tenets  of 
some  religious  body.  [Sir  R. 
Collier:  'Denominational'  is  a 
term  of  recent  introduction  in  a 
great  measure  (the  English  School 
Act,  1870,  33  &  34  Vict.  c.  75.). 
It  is  not  found  in  Johnson's  Dic- 
tionary, nor  the  edition  by  Todd, 
1827.  But  in  Webster,  of  1861, 
it  is  described  '  a  class,  a  sect,  par- 
ticularly of  Christians,'  citing 
'philosophy  dividing  it  into  sects 
and  denominations,'  Southey.  Then 
he  gives   '  denominational '  as  re- 
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lating  to  denominations  or  sects  of 
religion.    Latham,  1865, '  denomi- 
nation '   as  meaning  '  sect,  class,  or 
division,  especially   of   Christians.' 
[James,  L.J.  :  a   '  denominational 
school  must  ex  vi  termini  mean  a 
school   established   by  and   exclu- 
sively belonging  to  a  particular  de- 
nomination.    There    might    be    a 
denominational  school  for  Mahom- 
medans  or  Parsees.     Mellish,  L.J. : 
A  school  where  the  peculiar  tenets 
of  a  particular  sect  are  taught,  and 
the   tenets    of    no    other   sect   are 
taught,  because   if   you   allow   all 
sects  to  come  at  their  own  hours 
and   teach   their   own   tenets  that 
would   not  make   it   a   denomina- 
tional school.]     It  means  a  school 
where  the  religious  teaching  is  that 
of  a  particular   denomination.     It 
is  used  in  the  same  sense  in  C.  S.  L. 
C.  c.  15.  s.  103.     Now,  the  schools 
existing  in  New  Brunswick  at  the 
time  of  the  Union  were  governed 
by  the  Parish  Schools  Act,  2 1  Vict. 
c.  9.  [reads  the  Act].      [Mellish, 
L.J.:  Has  each  school  a  district  of 
its  own,  or  might  the  parish  say  we 
will    have    one    Roman    Catholic 
school,  one   episcopal   school,  and 
two  schools  of  other  denominations 
in  our  parish  ?]    I  should  think  so. 
They  are  to  divide  their  parishes 
into  convenient  school  districts,  and 
may  have  one  school  or  several  in 
a   district.     [Mellish,  L.J.  ;  They 
say  school-house ;  that  rather  looks 
as  if    there   were   not   to   be   two 
schools  in  one  district.    [Mr.  Brown 
reads  sec.  8  of  the  Parish  School 
Act.]  James,  L.J. :  I  should  have 
thought  if  I  wanted  terms  to  express 
schools  which  are  not   denomina- 
tional I  should  have  chosen  such 
terms  as  are  in  clause  8.     Sir  M. 
Smith :  Surely  this  is  a  parish  school 
in  which  there  may  be  all  denomi- 
nations— those  who  do  not  read  the 
Bible  at  all ;  those  who  read  the 
Bible   in   its  entirety ;    and  those 
who  read  only  the  Douay  version.] 
In  certain   parts  of   the  province 
the  Roman  Catholics  form  the  ma- 
jority, in  other  districts  the  Pro- 
testants are  in  the  ascendancy,  and 
in  others  these  are  equal.     The  re- 
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suit  was,  in  the  Roman  Catholic  Maubku.Town 
districts,  the  schools  were  taught  01  J'" ,m '' ■'■" 
by  Roman  Catholic  teachers,  and 
the  Douay  version  of  the  Bible  was 
read  to  the  children,  the  acts  of  de- 
votion and  the  catechism  were  Ro- 
man Catholic.  The  intention  of 
the  Act  of  Parliament  of  1858  was 
that  where  the  whole  or  the  greater 
majority  of  the  inhabitants  were 
Roman  Catholics  the  schools  should 
be  Roman  Catholic,  the  teaching 
being  Roman  Catholic.  [Mellish, 
L.J. :  If  this  is  so,  if  the  parish 
changed,  and  the  Protestants  be- 
came the  majority,  they  must  elect 
a  different  body  of  trustees  and 
change  everything.]  No  doubt, 
if  there  was  a  district  vacated  by 
the  Roman  Catholics  and  taken 
possession  of  by  the  Protestants,  it 
is  impossible  to  deny  that  such  was 
the  intention  of  the  Act  of  Parlia- 
ment. The  provincial  legislature 
having  in  view  the  variety  of  opi- 
nion which  prevailed,  the  intention 
was  where  you  get  a  mixed  popula- 
tion there  should  be  amixed  religious 
teaching,  or  if  the  parents  object  to 
it,  probably  none ;  but  where  you 
get  a  Roman  Catholic  population, 
you  should  have  Roman  Catholic 
teaching;  and  where  you  had  a 
Protestant  population,  you  might 
have  Protestant  teaching.  There 
is  a  large  part  of  the  country  where 
they  are  entirely  Roman  Catholic. 
[Mellish,  L.J. :  StiU,  if  a  Pro- 
testant child  came,  he  would  have 
as  much  right  to  be  taught  the 
Christian  religion  as  any  child  of 
Roman Catholicparents.]  TheBible 
is  not  regarded  as  a  sectarian  book. 
[Sir  R.  Collier :  Yes.  It  is  in 
the  Index  Expurgatorius.  Mellish, 
L.J. :  '  The  Bible '  means  the  Eng- 
lish Bible,  therefore  it  means  the 
Board  of  Education  shall  secure 
the  reading  of  the  English  version. 
James,  L.J. :  This  is  as  clear  an 
anti-denomination  school  as  can 
be.]  I  am  obliged  to  admit  it  is 
a  parish  school,  but  the  consequence 
by  no  means  follows  that  it  is  not  a 
denominational  school  in  a  part  of 
the  province  where  the  inhabitants 
are  of  one  denomination.     Where 
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Maher  v.  Town  there  is  a  Roman  Catholic  teacher, 
ofPoetiand.  and  where  Roman  Catholic  devo- 
Comments  of  tions  and  catechisms  are  used,  any 
their  Lordships  inhabitant  would  call  it  a  Roman 
Catholic  school.  [James,  L.J. : 
Would  you  call  the  Irish  schools 
'  denominational  schools '  ?  They 
are  exactly  the  same  as  these  schools. 
These  must  have  been  taken  from 
the  model  of  the  Irish  schools,  and 
they  are  not  denominational.  Mel- 
lish,  L.  J. .  Except  that  they  have  a 
patron,  the  parish  priest,  who  has  a 
good  deal  to  do  with  them.  There 
are  no  express  words  in  the  Act, 
1858,  which  say  they  may  teach  any 
denominational  religion  they  please. 
Sir  J.  W.  Colvile :  Your  argument 
would  be  against  the  repeal  of  the 
Act  It  could  not  make  those 
schools  denominational,  the  legal 
constitution  of  which  was  that  they 
were  not  denominational.]  I  do 
not  say  it  would.  [Mellish,  L.J. ; 
You  say  this  Act  [1858]could  never 
be  altered  by  the  local  legislature.] 
It  is  enough  to  say  they  are  pro- 
hibited by  the  B.  N.  A.  Act  from 
taking  away  the  right  of  a  religious 
majority  in  any  particular  dis- 
trict, the  right  to  have  their  own 
books  of  devotion  and  their  own 
Bible  read  and  taught  in  that 
school.  [Mellish,  L.J.  :  Your  ar- 
gument goes  to  repeal  the  substance 
of  the  93rd  section,  which  says  the 
legislature  may  exclusively  make 
laws  in  relation  to  education ;  you 
say  they  cannot.]  I  do  not  go  that 
length.  I  say  they  fall  under  the 
restrictions  put  on  their  powers  by 
sub-sec.  1.  [Mellish,  L.J. :  A  Bo- 
man  Catholic  majority  would  have 
the  power  of  making  a  Koman 
Catholic  school.  I  do  not  see  how 
you  could  make  any  difference  be- 
tween the  places  where  they  had 
not  a  majority  at  the  time  of  the 
passing  of  the  Act,  and  where  they 
might  get  one  hereafter.]  They 
have  taken  away  from  the  totality  of 
the  Boman  Catholic  or  Protestant  in- 
habitants of  the  district,  the  power 
to  establish  schools  in  which  their 
own  religious  tenets  are  taught. 
They  cannot  establish  such  schools 
under  the  new  Act.     If  there  were 


an  immigration  of  Protestants  into  a 
Roman  Catholic  district,  and  a  sub- 
sequent change  in  the  religious  views 
of  the  majority,  that  change  would 
affect  the  character  of  the  school. 
Is  -it  possible  to  say  these  schools 
should  not  be  denominational, 
having  regard  to  the  way  in  which 
the  Act  was  worked  ?  [James,  L.  J.: 
I  do  not  think  we  can  look  at  that ; 
we  have  a  plain  Act  of  Parliament 
to  construe,  and  we  have  nothing 
to  do  with  the  mode  in  which  it  is 
worked.]  The  legislature  in  passing 
this  Act  of  Union  may  be  sup- 
posed to  have  had  regard  to  the 
state  of  the  religious  teaching  at 
the  time,  and  the  wishes  of  the 
majority.  [James,  L.J. :  They  knew 
what  the  law  was.]  They  must  be 
taken  to  have  knowledge  of  the  state 
of  things,  that  there  were  a  great 
number  of  districts  in  this  province 
where  Roman  Catholic  teachers 
were  elected,  Roman  Catholic  cate- 
chisms and  books  were  used.  That 
state  of  things  is  distinctly  pro- 
hibited by  the  new  Act,  1871, 
which  says  in  terms  the  schools 
shall  not  be  sectarian.  [Mellish, 
L.J. :  Must  not  a  '  denominational 
school'  within  the  meaning  of  the  1st 
sub-sec,  sec.  93,  be  a  school  which 
is  to  be  always  denominational? 
Would  a  school  which  may  be  de- 
nominational one  year  and  belong  to 
a  particular  sect,  and  then  the  next 
year  to  another  sect,  according  to 
the  majority  of  the  inhabitants  in 
its  favour,  be  a  denominational 
school  which  any  particular  class 
have  by  law  ?]  I  cannot  say  they 
were  denominational  in  perpetuity. 
I  am  compelled  to  admit  they 
might  cease  to  be  so,  but  still  they 
would  be  so  as  long  as  the  majority 
of  the  inhabitants  of  a  district  con- 
tinued in  the  same  faith,  as  they  do 
for  generations  in  these  parts.  Sub- 
sec.  2,  sec.  93,  is  intended  to  apply 
to  the  separate  and  the  dissentient 
schools  of  U.  C.  and  L.  C,  establish- 
ed for  the  Roman  Catholic  and  Pro- 
testants by  Acts  of  Parliament, 
there  being  in  those  Acts  of  Parlia- 
ment express  provision  for  the  esta- 
blishment of  these  schools  [see  C.  S. 
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L.C.1861,c.  15.;  C.S.U.C.  1859, 
ec.  64.  65.],  and,  therefore,  sub- 
sec.  2  was  not  intended  to  apply  to 
the  schools  of  New  Brunswick  or 
Nova  Scotia.  [See  R.  S.  N.  S.,  3rd 
series,  c.  58. ;  28  Vict.  cc.  28.  29. ; 
29  Vict.  c.  30.]  Therefore,  by  in- 
ference, sub-sec.  1  was  intended  to 
apply  to  the  parliamentary  schools 
in  Nova  Scotia.  That  is,  these 
parish  schools  which  in  Protestant 
districts  were  Protestant  schools, 
and  in  Catholic  districts  were  Ca- 
tholic schools.  [Mellish,  L.J. :  Sub- 
sec.  1.  would  clearly  apply  to  Bo- 
man  Catholic  schools  established 
by  Roman  Catholic  money.]  It  is 
not  very  likely  the  Legislature  had 
that  case  before  them.  I  am  com- 
pelled to  admit  what  is  a  Roman 
Catholic  school  this  year  may  be- 
come a  Protestant  school  the  next. 
Still,  what  the  legislature  had  in 
view  was  the  state  of  things  existing, 
and  the  privileges  enjoyed  by  either 
Protestants  or  Roman  Catholics  at 
the  time  of  the  Act  of  Union." 

Mr.  Duff,  Q.C.  :  "  The  people 
of  this  district  have  attempted  to 
obtain  redress  through  the  Domi- 
nion Parliament,  but  it  has  refused 
to  move  until  this  Committee's 
judgment  is  known.  At  the 
time  of  the  Union  all  the  laws  on 
the  subject  of  education  in  On- 
tario, Quebec,  and  New  Brunswick 
had  a  twofold  object — the  one 
was  secular  education,  and  the 
other  was  religious  instruction  com- 
bined with  that  secular  education. 
That  was  particularly  the  case  with 
regard  to  Lower  Canada,  where  the 
rights  of  the  Protestant  minority 
were  secured  by  what  are  called 
dissentient  schools.  The  rights  of 
the  Roman  Catholic  minority  in 
Upper  Canada  were  secured  by 
what  are  termed  separate  schools. 
The  rights  of  these  two  classes  of 
Christians,  the  Roman  Catholics  and 
the  Protestants,  were  secured  in  New 
Brunswick  by  sec.  8  of  the  Act  of 
1858.  [Mellish,  L.J. :  How  were 
the  Catholic  schools  in  Upper  Can- 
ada and  the  Protestant  schools  in 
Lower  Canada  managed  ?]  By  an 
assessment  on  themselves  separately, 


s.  15.  [Mellish,  L.J. :  Were  there 
any  schools  clearly  denominational 
schools,  Roman  Catholic  or  Pro- 
testant, in  any  one  of  the  four 
provinces  which  were  supported  by 
rates  on  all  the  Queen's  subjects, 
without  reference  to  their  religion  ?] 
No.  The  language  of  sub-sec.  1  is 
capable  of  being  applied  to  a  right 
such  as  this — a  right  to  call  into 
existence  schools  exclusively  of 
any  particular  denomination  under 
certain  conditions  of  time  and 
place.  The  right  would  exist  even 
if  those  schools  themselves  did  not 
exist.  The  language  is  different 
from  the  other  sub-sections.  It  is 
not  a  system  of  separate  schools,  it 
is  not  a  system  of  denominational 
schools,  but  it  is  a  right  in  respect 
of  denominational  schools.  That 
right  might  exist,  capable  of  being 
called  into  existence  by  right  of 
the  law  under  local  circumstances, 
and  it  was  called  into  existence. 
[James,  L.J.  :  That  is  to  say,  that 
if  a  school  might  fall  into  the  hands 
of  persons  entirely  Roman  Catholic 
or  entirely  Protestant,  there  would 
be  Roman  Catholic  electors  and 
Protestant  electors,  and  a  Roman 
Catholic  master  and  a  Protestant- 
master  appointed.  The  school 
might  be  so  worked  as  to  give 
it  a  denominational  character,  but 
to  say  that  because  it  has  assumed 
that  character  it  is  therefore  a 
denominational  school,  any  injury 
to  which  would  be  unconstitutional, 
is  monstrous.]  The  8th  sec. 
of  the  Act  of  1858  authorizes  re- 
ligious books  to  be  used;  they  have 
their  Douay  Bible,  they  practise 
their  acts  of  devotion.  A  school 
so  constituted  would  be  legally  con- 
stituted under  the  Act.  The  right 
to  constitute  such  a  school  is  a  right 
secured  to  them  by  law  in  respect 
of  a  denominational  school.  [James, 
L.  J. :  It  is  a  right  to  the  ratepayers 
of  a  district  to  establish  a  school, 
but  it  is  not  a  right  to  a  denomina- 
tion. It  is  a  right  to  the  ratepayers, 
to  whatever  denomination  they  be- 
long, but  because  the  ratepayers  may 
belong  to  one  denomination  by  an 
overwhelming  majority,  that  does 
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tional.]  The  93rd  sec.  seems  to 
secure  some  such  right,  because 
the  other  rights,  the  rights  of  the 
system  of  separate  schools  in  Upper 
and  Lower  Canada,  were  secured  by 
the  other  sections.  [Mellish,  L.J. : 
I  do  not  agree  with  you  there,  be- 
cause I  can  find  nothing  in  the  1st 
sub-sec.  which  prevented  the  legis- 
lature of  Upper  Canada  repealing 
the  peculiar  laws  by  which  the 
Roman  Catholic  schools  in  Upper 
Canada  were  established.  The  2nd 
sub-sec.  assumes  that  by  the  lstsub- 
sec.  that  has  been  prevented,  but  it 
does  not  itself  enact  it.  [His  Lord- 
ship read  the  2nd  sub-sec]  There 
is  nothing  to  prevent  the  legis- 
lature in  Upper  Canada  repealing 
all  the  powers,  privileges,  and 
duties  conferred  on  separate  schools 
for  the  Queen's  subjects  in  Upper 
Canada  except  the  1st  sub-sec] 
The  3rd  sub-sec  has  some  bearing. 
[Mellish,  L.J. :  If  you  are  right 
that  the  parish  schools  in  New 
Brunswick  were  denominational 
schools,  that  would  be  a  system  of 
dissentient  separate  schools  in  New 
Brunswick,  and  the  3rd  sub-sec 
would  apply  to  it.]  That  is  not 
my  contention.  [James,  L.J. :  Do 
you  really  go  so  far  as  to  say  that 
the  Act  establishing  parish  schools 
has  never  been  repealed  ?  Was  there 
any  Act  that  could  not  be  repealed 
by  the  legislature  ?]  If  they  simply 
repealed  the  Act  and  went  no  fur- 
ther, we  should  not  be  injured. 
[James,  L.J. :  If  they  simply  re- 
pealed the  Act,  there  would  be  no 
privilege  interfered  with.]  "We 
should  not  then  be  supporting 
schools  of  other  denominations. 
[James,  L.J. :  It  seems  idle  to  say 
they  cannot  repeal  the  Act.]  " 

17th  July  1874.  James,  L.J. 
[there  being  also  present  Sir  J.  W. 
Colvile,  Mellish,  L.J.,  Sir  Mon- 
tague E.  Smith,  and  Sir  R.  Collier] 
delivered  the  following  judgment : 
"Their  Lordships  have  been  unable 
to  entertain  any  doubt  whatever 
upon  this  question.  The  point  is 
a  very  short  point,  and  depends  up- 
on the  construction  of  a  very  few 


words  in  the  Act  constituting  the 
Dominion  of  Canada.  The  ques- 
tion alone  to  which  we  desired 
counsel  to  confine  themselves,  as 
lying  at  the  root  of  the  whole  thing, 
is  whether  the  schools  which  exist- 
ed in  New  Brunswick  under  the 
Public  Schools  Act,  which  existed 
there  before  the  new  Act,  were  de- 
nominational schools  or  not.  I 
think  the  Council  would  find  it  im- 
possible to  express  their  views  on 
the  subject  in  any  better  or  more 
forcible  language  than  that  which 
is  found  in  the  judgment  of  Fisher, 
J.,  which  is  probably  the  more 
valuable  upon  these  points,  because, 
as  far  as  their  Lordships  are  able  to 
gather,  Eisher,  J.,  personally  ex- 
pressed some  doubt  as  to  the  policy 
of  the  new  system.  Mr.  Jus- 
tice Fisher's  language,  after  giving 
some  other  description  of  the  old 
Schools  Act,  is — '  It  provided  for  a 
school  library  in  each  district  by  a 
money  grant  in  aid  of  the  amount 
raised  in  the  locality  for  that  pur- 
pose, and  placed  the  selection  of 
books  under  the  control  of  the 
Board  of  Education,  but  expressly 
excluded  works  of  a  licentious, 
vicious,  or  immoral  tendency,  or 
hostile  to  the  Christian  religion,  or 
works  on  controversial  theology. 
This  is  the  only  part  of  the  law  in 
which  anything  of  a  denominational 
character  is  referred  to  in  any  way, 
and  it  shows  how  zealous  the  legis- 
lature was  in  guarding  the  law  and 
in  preserving  the  schools  from  any 
denominational  or  sectarian  ten- 
dency. Provision  was  made  for 
the  education  of  the  children  of  the 
whole  people  in  schools  of  every 
grade,  and  by  teachers  of  both 
sexes,  and  by  the  superior  school 
the  wants  of  higher  education  were 
provided  for.  The  whole  machinery 
of  the  Act  is  designed  to  make  the 
schools  common  to  the  children  of 
every  man,  irrespective  of  his  reli- 
gious opinions.  The  Act  recognises 
the  agreement  of  the  inhabitants  of 
any  locality  with  a  teacher  licensed 
by  the  Board  of  Education,  when 
they  have  provided  'a  sufficient 
school    house'    and    secured    the 
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necessary  salary,  raised  by  volun- 
tary contributions  or  tuition  fee. 
It  contains  provisions  for  voluntary 
assessment  in  the  district,  parish,  or 
county  where  the  ratepayers  deter- 
mine to  adopt  that  mode  of  sup- 
porting the  schools,  and  in  such 
case  the  schools  are  declared  to  be 
free  to  the  children  of  all  the  in- 
habitants. The  system  is  prescrib- 
ed by  the  Board  of  Education;  the 
localities  take  an  active  part  in  the 
establishment  and  government  of 
the  schools,  subject  to  the  general 
control  of  the  Government.  The 
local  agency  is  exercised,  and  the 
local  officers  appointed  in  the  same 
manner  as  for  the  government  and 
support  of  the  poor,  the  highways,  or 
any  other  local  or  parochial  objects. 
Neither  class,  creed,  nor  colour 
affect  or  influence  the  one  more 
than  the  other.  The  only  qualifi- 
cation for  the  electors  of  any  officer 
is  that  they  are  to  be  ratepayers 
upon  real  or  personal  property,  or 
income.  No  class  or  creed  had 
under  the  Act  any  peculiar  right, 
either  in  the  general  government 
of  the  whole  province  or  in  any 
parish  or  school.  Now,  when  all 
the  machinery  for  working  the 
Acts  relating  to  parish  schools  had 
been  made,  is  it  not  a  striking  proof 
of  the  determination  of  the  legisla- 
ture to  avoid  the  very  thing  which 
it  is  contended  the  Act  authorizes, 
by  restricting  the  Board  of  Educa- 
tion to  make  rules  and  regulations 
in  this  respect,  and  expressly  ex- 
cluding from  the  school  libraries 
works  hostile  to  the  Christian  reli- 
gion, or  works  on  controversial 
theology ;  while  it  left  the  inhabi- 
tants free  to  elect  their  local  agents 
who  should  employ  the  teachers 
and  look  after  the  schools.  To 
secure  to  every  man,  and  the  child 
of  every  man,  a  just  equality  with 
regard  to  his  religious  faith,  it 
enacted,  in  effect,  that  the  great 
leading  principles  of  Christianity 
should  be  inculcated  in  the  schools ; 
but  there  should  not  be  in  the 
library  a  book  upon  controversial 
theology,  or,  in  other  words,  with 
denominational    teaching.'       [See 


ante,  p.  340].  Their  Lordships  Mahbbd.Town 
agree  entirely  with  that  view  and  of  Portland. 
with  that  mode  of  expressing  Judgment  of 
the  law  by  Eisher,  J.  It  has  p-  c- 
been  contended  on  the  part  of 
the  appellant  that  de  facto  they  be- 
came denominational  schools  in  this 
way — that  is  to  say,  that  whereas 
the  whole  machinery  was  left  local, 
that  the  ratepayers  had  the  power 
of  appointing  the  master,  the  rate- 
payers had  the  power  of  appointing 
the  trustees  of  the  schools,  but 
where  the  whole  inhabitants  of  a 
district,  or  the  great  majority  of  a 
district,  belonged  to  the  Roman 
Catholic  faith,  or  belonged  to  a 
Protestant  sect,  there  they  could 
so  work  the  school  practically  as  to 
give  it  a  denominational  character 
or  a  denominational  hue  ;  that  is  to 
say,  if  all  the  children  were  Roman 
Catholics,  Roman  Catholic  teaching 
would  be  found  in  that  school ;  but 
the  fact  that  that  might  be  the  acci- 
dental result  of  the  mode  of  working 
the  Act  under  the  old  system  is  not 
to  give  a  legal  right  to  that  denomi- 
nation, which  was  the  right  alone 
which  was  intended  to  be  protected 
by  the  Federation  Act  of  the  Domi- 
nion of  Canada.  It  is  an  accident 
which  might  have  happened  to-day 
and  might  have  been  reversed  to- 
morrow by  a  change  of  the  inhabi- 
tants of  the  district,  or  a  change  in 
their  views ;  and  that  is  not  a  thing 
to  which  it  is  possible  to  give  the 
colour  of  a  legal  right.  Their 
Lordships  are,  therefore,  of  opinion 
that  there  is  nothing  in  the  ground 
taken  by  the  appellant,  or  anything 
unconstitutional  in  the  Act  of  New 
Brunswick,  and,  therefore,  their 
Lordships  will  recommend  Her 
Majesty  that  the  appeal  be  dis- 
missed with  costs."  [The  above 
record  and  the  shorthand  notes  of 
the  above  judgment  were  kindly 
lent  to  me  by  Mr.  Groves,  of  Messrs. 
Bircham  &  Co.,  46,  Parliament 
Street,  Westminster,  who  were  the 
agents  for  the  successful  respon- 
dents.] 

A  medical  practitioner,  register- 
ed in  England  under  the  Imperial 
Medical  Act,  31  Vict.  c.  29.,  which 
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Reg.  v.  Col- 
lege of  Phy- 
sicians.    • 


enacts  that  every  person  registered 
under  that  Act  may  practise  in  any 
part  of  Her  Majesty's  Dominions, 
was  held  to  be  entitled  without  ex- 
amination to  practise  in  Ontario  on 
paymentof  the  proper  fees.  /See  Reg. 
v.  College  of  Physicians,  Dec.  27, 
1879,  44  U.  C.  Q.  B.  564.  Hag- 
arty,  C  J.,  said  :  Shortly  before 
confederation  the  then  Parliament 
of  Canada  passed  29  Vict.  (1865) 
c.  34.,  providing  for  a  register  of 
licensed  practitioners,  andf  or  admis- 
sion thereto  on  a  fee  of  $5  for 
qualification  obtained  up  to  Jan.  1, 
1866,  and  not  to  exceed  $10  for 
qualification  obtained  thereafter. 
Schedule  A.  contained  a  list  of  per- 
sons qualified  for  registration,  in- 
cluding a  holder  of  a  certificate  of 
registration  under  the  Imperial  Act 
21  &  22  Vict.  c.  90.,  or  any  Act 
amending  the  same.  On  24  March 
1874,  the  Ontario  Act,  37  Vict, 
e.  30.  [see  R.  S.  O.  c.  142. 
s.  24],  amended  the  law,  the  main 
provision  being,  all  persons  quali- 
fied under  schedule  B.  prior  to 
July  1870  may  register  on  pay- 
ment of  a  fee;  and  sec.  25,  all 
persons  not  so  registered  shall  sub- 
mit to  examination.  Schedule  B. 
allows  as'  a  qualification  the  certi- 
ficates of  registration  under  the 
Imperial  Medical  Act,  or  any  Act 
amending  the  same.  But  as  the 
present  applicant  obtained  his  Im- 
perial qualification  long  after  1870, 
it  is  urged  he  cannot  claim  any  privi- 
lege therefrom.  ...  It  was  urged 
by  the  defendants  that  as  the  sub- 
ject of  education  was  one  in  which 
the  exclusive  right  was  given  to  the 
province,  we  should  read  the  sub- 
sequent Imperial  Act  as  not  inter- 
fering with  the  right  so  granted.  To 
this  it  may  be  urged  that  where  the 
Federation  Act  speaks  of  any  such 
exclusive  right,  it  means  exclusive  as 
opposed  to  any  attempt  to  legislate 
by  the  Dominion  Parliament.  [See 
Smiles  v.  Belford,  1877,  1  A.  O. 
R.  436 ;  Note,  ante,  sec.  91,  sub- 
sec.  23.]  "But  it  appears  to  us 
that  the  language  of  the  Imperial 
Act  already  referred  to  is  too  clear 
for  dispute.      It  declares  pointedly 


and  most  distinctly  that  a  person 
on  its  register  shall  be  entitled  to 
registration  in  '  any  colony,'  on 
payment  of  the  fee  (if  any)  re- 
quired for  such  registration;  and 
the  definition  of  '  colony '  clearly  in- 
cludes Canada."  Mandamus  grant- 
ed to  admit  the  applicant. 

In  Nova  Scotia  and  New 
Brunswick,  Killam,  J.,  said  in 
Barrett's  case,  7  Man.  L.  R. 
291:  "All  could  be  compelled  to 
contribute  to  the  support  of  the 
public  schools  by  direct  taxation, 
without  reference  to  religious  belief 
or  the  existence  of  denominational 
schools,  and  there  was  no  recognis- 
able right  to  have  the  latter  main- 
tained in  any  way  at  the  public 
expense,  or  by  any  system  of  taxa- 
tion." Free  schools  were  introduced 
in  Nova  Scotia  in  1865,  which  in- 
volved the  levying  of  an  assessment 
upon  the  inhabitants  of  the  several 
school  sections  of  the  townships 
for  the  erection  of  school-houses  and 
payment  of  teachers.  Att.-Gen.of 
Nova  Scotia  v.  Axford,  17  N.  S.  L. 
R.,  p.  113. 

North-West  Territories — It 
was  provided  by  the  North-West 
Territories  Act,  1880,  43  Vict. 
c.  25.  s.  9,  that  the  Lieutenant- 
Governor  in  Council,  or  the  Lieu- 
tenant-Governor by  and  with  the 
advice  and  consent  of  the  legislative 
assembly,  as  the  case  may  be,  shall 
have  such  power  to  make  ordinances 
for  the  government  of  the  North- 
West  Territories  as  the  Governor 
in  Council  may,  from  time  to  time, 
confer  on  him :  provided  always 
that  such  powers  shall  not  at  any 
time  be  in  excess  of  those  conferred 
by  the  92nd  and  93rd  sections  of 
the  B.  N.  A.  Act  upon  the  legisla- 
tures of  the  several  provinces  of  the 
Dominion.  Sub-sec.  2.  Provided 
that  no  ordinance  to  be  made  shall 
be  inconsistent  with  or  repeal  any 
provision  of  any  Act  of  the  Par- 
liament of  Canada  in  the  schedule 
attached  to  the  Act,  or  any  future 
Act  expressly  referring  to  these 
territories,  or  delared  to  be  in  force 
in  them,  or  impose  any  fine  or 
penalty  exceeding  $100. 
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A  question  arose  in  Manitoba  under  the  "  Public 
Schools  Act,"  1890,  of  that  province,  and  as  its  decision 
rested  partly  on  the  93rd  section  of  the  B.  N.  A.  Act, 
and  partly  on  the  "  Manitoba  Act "  passed  by  the 
Dominion  Parliament  1870,  33  Vict.  c.  3.,  which  was 
confirmed  by  the  Imperial  Act  34  &  35  Vict.  c.  2S.,  it 
is  considered  important  to  give  here  the  sections  of  the 
Manitoba  Act  which  were  cited  in  the  Manitoba  school 
cases. 


THE   MANITOBA   ACT. 

STATUTE   OP  CANADA— 33  VICT.  (1870)  c.  3. 

An  Act  to  amend  and  continue  the  Act  32  &  33 
Vict.  [Dom.]  c.  3. ;  and  to  establish  and  pro- 
vide for  the  Government  of  the  Province  of 
Manitoba.  [Assented  to  12th  May  1870.] 

WHEREAS  it  is  probable  that  Her  Majesty  the  Preamble. 
Queen  may,  pursuant  to  the  British  North  Ame- 
rica Act,  1867,  be  pleased  to  admit  Rupert's  Land  and 
the  North- Western  territory  into  the  Union  or  Dominion 
of  Canada,  before  the  next  session  of  the  Parliament  of 
Canada. 

2.  On,  from,  and  after  the  said  dav  on  which  the  Certail\F™- 

"  siens  of  B.N.A. 

Order  of  the  Queen  in  Council  shall  take  effect  as  afore-  Act>  1 867,  to 
said,  the  provisions  of  the  British  North  America  Act,  Sba7  ' 
1867,  shall,  except  those  parts  thereof  which  are  in 
terms  made  or,  by  reasonable  intendment,  may  be  held 
to  be  specially  applicable  to,  or  only  to  affect  one  or 
more,  but  not  the  whole,  of  the  provinces  now  com- 
posing the  Dominion,  and  except  so  far  as  the  same 
may  be  varied  by  this  Act,  be  applicable  to  the  pro- 
vince of  Manitoba,  in  the  same  way  and  to  the  like 
extent  as  they  apply  to  the  several  provinces  of  Canada, 
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and  as  if  the  province  of  Manitoba  had  been  one  of  the 
provinces  originally  united  by  the  said  Act. 


Certain  provi- 
sions of  B.N.A. 
Act,  1867,  to 
apply. 


21.  The  following  provisions  of  the  British  North 
America  Act,  1867,  respecting  the  House  of  Commons 
of  Canada,  shall  extend  and  apply  to  the  legislative 
assembly,  that  is  to  say : — Provisions  relating  to  the 
election  of  a  Speaker,  originally  and  on  vacancies, — the 
duties  of  the  Speaker, — the  absence  of  the  Speaker,  and 
the  mode  of  voting,  as  if  those  provisions  were  here 
re-enacted  and  made  applicable  in  terms  to  the  legis- 
lative assembly. 


22.  In  and  for  the  province,  the  said  legislature  may 
eclusively  make  laws  in  relation  to  edu 
and  according  to  the  following  provisions  : 


Legislation 

schools  subject  exclusively  make  laws  in  relation  to  education,  subject 

to  certain  pro- 
visions. 


Denominational 
schools. 


Appeal  to  Gov. 
Gen.  in  C. 


(1.)  Nothing  in  any  such  law  shall  prejudicially  affect 
any  right  or  privilege  with  respect  to  denomi- 
national schools,  which  any  class  of  persons 
have  by  law  or  practice  in  the  province  at  the 
Union  :   [see  ante  p.  332.  J 

(2.)  An  appeal  shall  lie  to  the  Governor-General  in 
Council  from  any  Act  or  decision  of  the 
legislature  of  the  province,  or  of  any  pro- 
vincial authority,  affecting  any  right  or  pri- 
vilege of  the  Protestant  or  Roman  Catholic 
minority  of  the  Queen's  subjects  in  relation  to 
education : 
Power  reserved      (%\  in  case  any  such  provincial  law,  as  from  time 

to  Parliament.  ,,.  ,         ,,         -~,  /-,  1     ■ 

to  time  seems  to  the  Governor  -  General  in 
Council  requisite  for  the  due  execution  of  the 
provisions  of  this  section,  is  not  made,  or  in 
case  any  decision  of  the  Governor- General  in 
Council  on  any  appeal  under  this  section  is 
not  duly  executed  by  the  proper  provincial 
authority  in  that  behalf,  then,  and  in  every 
such   case,   and  as   far   only  as  the   circum- 
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stances  of  each  case  require,  the  Parliament 
of  Canada  may  make  remedial  laws  for  the 
due  execution  of  the  provisions  of  this  section, 
and  of  any  decision  of  the  Governor-General 
in  Council  under  this  section. 


In  The  City  of  "Winnipeg  v. 
Barrett,  in  S.  C.  Oct.  28,  1891, 
before  Bitehie,  C.J.,  and  Strong, 
Eournier,  Taschereau,  and  Patter- 
son, JJ.,  19  S.  C.  B.  374,  reversing 
Taylor,  C.  J.,  and  Bain,  J.,  Dubuc, 
J.,  dissenting,  7  Man.  L.  B.  273, 
and  The  City  of  Winnipeg  v. 
Logan,  from  the  Ct.  Q.  B.,  Mani- 
toba, before  the  last  three  judges, 
14  Dec.  1891,  8  Man.  L.  B.  3, 
which  followed  the  former  case, 
and  which  were  heard  together  in 
P.  C.  30  July,  [1892]  A.  C.  445  ; 
61  L.  J.  P.  C.  58;  67  L.  T.  429, 
Lord  Macnaghten  delivered  the 
following  judgment  [present  also 
Lords  "Watson,  Morris,  Hannen,  Sir 
B.  Couch,  and  Lord  Shand]  : — 

"  These  two  appeals  were  heard 
together.  In  the  one  case  the 
City  of  Winnipeg  appeals  from  a 
judgment  of  the  Supreme  Court  of 
Canada  reversing  a  judgment  of  the 
Court  of  Queen's  Bench  for  Mani- 
toba— in  the  other  from  a  subse- 
quent judgment  of  the  Court  of 
Queen's  Bench  for  Manitoba  fol- 
lowing the  judgment  of  the 
Supreme  Court.  The  judgments 
under  appeal  quashed  certain  bje- 
laws  of  the  city  of  Winnipeg  which 
authorized  assessments  for  school 
purposes  in  pursuance  of  '  The 
Public  Schools  Act,  1890'  [53 
"Vict.  c.  38.],  a  statute  of  Manitoba 
to  which  Boman  Catholics  and 
members  of  the  Church  of  England 
alike  take  exception.  The  views 
of  the  Boman  Catholic  Church 
were  maintained  by  Mr.  Barrett; 
the  case  of  the  Church  of  England 
was  put  forward  by  Mr.  Logan. 
Mr.  Logan  was  content  to  rely  on 
the  arguments  advanced  on  behalf 
of  Mr.  Barrett,  while  Mr.  Barrett's 


advisers  were  not  prepared  to  make  City  of  "W rain- 
common    cause   with    Mr.   Logan,  h»*.Babhwt. 
and    naturally    would    have  been 
better  pleased  to  stand  alone. 

"  The  controversy  which  has 
given  rise  to  the  present  litigation 
is,  no  doubt,  beset  with  difficulties. 
The  result  of  the  controversy  is  of 
serious  moment  to  the  province  of 
Manitoba,  and  a  matter  apparently 
of  deep  interest  throughout  the 
Dominion.  But  in  its  legal  aspect 
the  question  lies  in  a  very  narrow 
compass.  The  duty  of  this  Board 
is  simply  to  determine  as  a  matter 
of  law  whether,  according  to  the 
true  construction  of  the  Manitoba 
Act,  1870,  having  regard  to  the 
state  of  things  which  existed  in 
Manitoba  at  the  time  of  the  Union, 
the  provincial  legislature  has  or 
has  not  exceeded  its  powers  in 
passing  '  The  Public  Schools  Act, 
1890.' 

"Manitoba  became  one  of  the 
provinces  of  the  Dominion  of 
Canada  under  the  Manitoba  Act, 
1870,  which  was  afterwards  con- 
firmed by  an  Imperial  statute 
known  as  '  The  British  North 
America  Act,  1871.'  Before  the 
Union  it  was  not  an  independent 
province,  with  a  constitution  and  a 
legislature  of  its  own.  It  formed 
part  of  the  vast  territories  which 
belonged  to  the  Hudson's  Bay 
Company  and  were  administered 
by  their  officers  or  agents. 

"The  Manitoba  Act,  1870,  de- 
clared that  the  provisions  of  the 
British  North  America  Act,  1867, 
with  certain  exceptions  not  material 
to  the  present  question,  should  be 
applicable  to  the  province  of  Mani- 
toba, as  if  Manitoba  had  been  one 
of  the  provinces  originally  united 
by  the  Act.  It  established  a  legis- 
lature for  Manitoba,  consisting  of  a 
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City  op  "Winni- 
peo  v.  Barrett. 


legislative  council  and  a  legislative 
assembly,  and  proceeded,  in  sec.  22, 
to  re-enact  with  some  modifications 
the  provisions  with  regard  to  edu- 
cation which  are  to  be  found  in  sec. 
93  of  the  British  North  America 
Act,  1867.  Sec.  22  of  the  Mani- 
toba Act,  so  far  as  it  is  material,  is 
in  the  following  terms  : — 

"  '  In  and  for  the  province,  the 
said  legislature  may  exclusively 
make  laws  in  relation  to  education, 
subject  and  according  to  the  fol- 
lowing provisions : 

'  (1.)  Nothing  in  any  such  law 
shall   prejudicially  affect 
any    right     or    privilege 
with  respect  to  denomi- 
national    schools    which 
any  class  of  persons  have 
by  law  or  practice  in  the 
province  at  the  Union.' 
"  Then   follow  two   other    sub- 
sections.     Sub-sec.    2    gives     an 
'  appeal,'  as  it  is  termed  in  the  Act, 
to  the  Governor-General  in  Coun- 
cil from  any  act  or  decision  of  the 
legislature   of   the  province,  or  of 
any  provincial  authority,  '  affecting 
any  right  or  privilege  of  the  Pro- 
testant or  Roman  Catholic  minority 
of  the  Queen's  subjects  in  relation 
to  education.'     Sub-sec.  3  reserves 
certain    limited     powers     to     the 
Dominion  Parliament,  in  the  event 
of  the  provincial  legislature  failing 
to  comply  with  the  requirements  of 
the  section  or  the  decision  of  the 
Governor- General  in  Council. 

"  At  the  commencement  of  the 
argument  a  doubt  was  suggested  as 
to  the  competency  of  the  present 
appeal,  in  consequence  of  the  so- 
called  appeal  to  the  Governor- 
General  in  Council  provided  by  the 
Act.  But  their  Lordships  are 
satisfied  that  the  provisions  of  sub- 
sees.  2  and  3  do  not  operate  to 
withdraw  such  a  question  as  that 
involved  in  the  present  case  from 
the  jurisdiction  of  the  ordinary 
tribunals  of  the  country. 

"  Sub-sees.  1, 2,  and  3,  of  sec.  22 
of  the  Manitoba  Act,  1870,  differ 
but  slightly  from  the  corresponding 
sub-sections    of    sec.    93    of    the 


British  North  America  Act,  1867. 
The  only  important  difference  is 
that  in  the  Manitoba  Act,  in  sub- 
sec.  1,  the  words  '  by  law '  are  fol- 
lowed by  the  words  '  or  practice  ' 
which  do  not  occur  in  the  corre- 
sponding passage  in  the  British 
North  America  Act,  1867.  These 
words  were  no  doubt  introduced  to 
meet  the  special  case  of  a  country 
which  had  not  as  yet  enjoyed  the 
security  of  laws  properly  so  called. 
It  is  not  perhaps  very  easy  to  define 
precisely  the  meaning  of  such  an 
expression  as  '  having  a  right  or 
privilege  by  practice.'  But  the 
object  of  the  enactment  is  tolerably 
clear.  Evidently  the  word  '  prac- 
tice '  is  not  to  be  construed  as 
equivalent  to  '  custom  having  the 
force  of  law.'  Their  Lordships  are 
convinced  that  it  must  have  been 
the  intention  of  the  legislature  to 
preserve  every  legal  right  or  privi- 
lege, and  every  benefit  or  advantage 
in  the  nature  of  a  right  or  privilege, 
with  respect  to  denominational 
schools,  which  any  class  of  persons 
practically  enjoyed  at  the  time  of 
the  Union. 

"  What,  then,  was  the  state  of 
things  when  Manitoba  was  admit- 
ted to  the  Union  ?  On  this  point 
there  is  no  dispute.  It  is  agreed 
that  there  was  no  law  or  regulation 
or  ordinance  with  respect  to  edu- 
cation in  force  at  the  time.  There 
were,  therefore,  no  rights  or  privi- 
leges with  respect  to  denomina- 
tional schools  existing  by  law.  The 
practice  which  prevailed  in  Mani- 
toba before  the  Union  is  also  a 
matter  on  which  all  parties  are 
agreed.  The  statement  on  the 
subject  by  Archbishop  Tache,  the 
Koman  Catholic  Archbishop  of  St. 
Boniface,  who  has  given  evidence 
in  Barrett's  case,  has  been  accepted 
as  accurate  and  complete. 

"  '  There  existed,'  he  says,  '  in 
the  territory  now  constituting  the 
province  of  Manitoba  a  number  of 
effective  schools  for  children. 

"  '  These  schools  were  denomina- 
tional schools,  some  of  them  being 
regulated   and  controlled    by   the 
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Roman  Catholic  Church,  and  others 
by  various  Protestant  denomina- 
tions. 

"  '  The  means  necessary  for  the 
support  of  the  Koman  Catholic 
schools  were  supplied  to  some  ex- 
tent by  school  fees  paid  by  some  of 
the  parents  of  the  children  who 
attend  the  schools,  and  the  rest  was 
paid  out  of  the  funds  of  the  church, 
contributed  by  its  members. 

" '  During  the  period  referred  to, 
Roman  Catholics  had  no  interest 
in  or  control  over  the  schools  of  the 
Protestant  denominations,  and  the 
members  of  the  Protestant  denomi- 
nations had  no  interest  in  or  control 
over  the  schools  of  Roman  Catholics. 
There  were  no  public  schools  in 
the  sense  of  State  schools.  The 
members  of  the  Roman  Catholic 
Church  supported  the  schools  of 
their  own  church  for  the  benefit  of 
Roman  Catholic  children,  and  were 
not  under  obligation  to,  and  did 
not  contribute  to  the  support  of 
any  other  schools.' 

"  Now,  if  the  state  of  things 
which  the  Archbishop  describes  as 
existing  before  the  Union  had  been 
a  system  established  by  law,  what 
would  have  been  the  rights  and 
privileges  of  the  Roman  Catholics 
with  respect  to  denominational 
schools  ?  They  would  have  had 
by  law  the  right  to  establish  schools 
at  their  own  expense,  to  maintain 
their  schools  by  school  fees  or 
voluntary  contributions,  and  to 
conduct  them  in  accordance  with 
their  own  religious  tenets.  Every 
other  religious  body  which  was 
engaged  in  a  similar  work  at  the 
time  of  the  Union  would  have  had 
precisely  the  same  right  with  re- 
spect to  their  denominational 
schools.  Possibly  this  right,  if  it 
had  been  denned  or  recognised  by 
positive  enactment,  might  have  had 
attached  to  it  as  a  necessnry  or 
appropriate  incident  the  right  of 
exemption  from  any  contribution 
under  any  circumstances  to  schools 
of  a  different  denomination.  But, 
in  their  Lordships'  opinion,  it 
would  be  going  much  too  far  to 


hold  that  the  establishment  of  a  CityofWinni- 
national  system  of  education  upon  PE(i  * ■  Bajuustt. 
an  unscctarian  basis  is  so  inconsis- 
tent with  the  right  to  set  up  and 
maintain  denominational  schools 
that  the  two  things  cannot  exist 
together,  or  that  the  existence  of 
the  one  necessarily  implies  or  in- 
volves immunity  from  taxation  for 
the  purpose  of  the  other.  It  has 
been  objected  that  if  the  rights  of 
Roman  Catholics,  and  of  other  re- 
ligious bodies,  in  respect  of  their 
denominational  schools,  are  to  be 
so  strictly  measured  and  limited  by 
the  practice  which  actually  pre- 
vailed at  the  time  of  the  Union, 
they  will  be  reduced  to  the  con- 
dition of  a  '  natural  right '  which 
'  does  not  want  any  legislation  to 
protect  it.'  Such  a  right,  it  was 
said,  cannot  be  called  a  privilege  in 
any  proper  sense  of  the  word.  If 
that  be  so,  the  only  result  is  that 
the  protection  which  the  Act  pur- 
ports to  extend  to  rights  and  privi- 
leges existing  '  by  practice '  has  no 
more  operation  than  the  protection 
which  it  purports  to  afford  to 
rights  and  privileges  existing  '  by 
law.'  It  can  hardly  be  contended 
that,  in  order  to  give  a  substantial 
operation  and  effect  to  a  saving 
clause  expressed  in  general  terms, 
it  is  incumbent  upon  the  Court  to 
discover  privileges  which  are  not 
apparent  of  themselves,  or  to  as- 
cribe distinctive  and  peculiar  fea- 
tures to  rights  which  seem  to  be  of 
such  a  common  type  as  not  to 
deserve  special  notice  or  require 
special  protection. 

"  Manitoba  having  been  consti- 
tuted a  province  of  the  Dominion 
in  1870,  the  provincial  legislature 
lost  no  time  in  dealing  with  the 
question  of  education.  In  1871  a 
law  was  passed  which  established  a 
system  of  denominational  educa- 
tion in  the  common  schools  as  they 
were  then  called.  A  Board  of 
Education  was  formed,  which  was 
to  be  divided  into  two  sections, 
Protestant  and  Roman  Catholic. 
Each  section  was  to  have  under  its 
control  and  management  the  dis- 
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cipline  of  the  schools  of  the  section. 
Under  the  Manitoba  Act  the  pro- 
vince had  been  divided  into  24  elec- 
toral divisions,  for  the  purpose  of 
electing  members  to  serve  in  the 
legislative  assembly.  By  the  Act 
of  1871  each  electoral  division  was 
constituted  a  school  district  in  the 
first  instance.  Twelve  electoral 
divisions,  '  comprising  mainly  a 
Protestant  population,'  were  to  be 
considered  Protestant  school  dis- 
tricts ;  twelve,  '  comprising  mainly 
a  Roman  Catholic  population,'  were 
to  be  considered  Roman  Catholic 
school  districts.  Without  the 
special  sanction  of  the  section  there 
was  not  to  be  more  than  one  school 
in  any  school  district.  The  male 
inhabitants  of  each  school  district, 
assembled  at  an  annual  meeting, 
were  to  decide  in  what  manner  they 
should  raise  their  contributions 
towards  the  support  of  the  school, 
in  addition  to  what  was  derived 
from  public  funds.  It  is  perhaps 
not  out  of  place  to  observe  that  one 
of  the  modes  prescribed  was  'assess- . 
ment  on  the  property  of  the  school 
district,'  which  must  have  involved, 
in  some  cases  at  any  rate,  an  assess- 
ment on  Roman  Catholics  for  the 
support  of  a  Protestant  school,  and 
an  assessment  on  Protestants  for 
the  support  of  a  Roman  Catholic 
school.  In  the  event  of  an  assess- 
ment, there  was  no  provision  for 
exemption,  except  in  the  case  of 
the  father  or  guardian  of  a  school 
child — a  Protestant  in  a  Roman 
Catholic  school  district  or  a  Roman 
Catholic  in  a  Protestant  school  dis- 
trict— who  might  escape  by  sending 
the  child  to  the  school  of  the  nearest 
district  of  the  other  section,  and 
contributing  to  it  an  amount  equal 
to  what  he  would  have  paid  if  he 
had  belonged  to  that  district. 

"  The  laws  relating  to  education 
were  modified  from  time  to  time. 
But  the  system  of  denominational 
education  was  maintained  in  full 
vigour  until  1890.  An  Act  passed 
in  1881,  following  an  Act  of  1875, 
provided  among  other  things  that 
the  establishment  of  a  school  dis- 


trict of  one  denomination  should 
not  prevent  the  establishment  of  a 
school  district  of  the  other  denomi- 
nation in  the  same  place,  and  that 
a  Protestant  and  a  Roman  Catholic 
district  might  include  the  same 
territory  in  whole  or  in  part.  From 
the  year  1876  until  1890  enact- 
ments were  in  force  declaring  that 
in  no  case  should  a  Protestant  rate- 
payer be  obliged  to  pay  for  a  Ro- 
man Catholic  school,  or  a  Roman 
Catholic  ratepayer  for  a  Protestant 
school. 

"In  1890  the  policy  of  the  past 
19  years  was  reversed  ;  the  denomi- 
national system  of  public  educa- 
tion was  entirely  swept  away.  Two 
Acts  in  relation  to  education  were 
passed.  The  first  (53  Vict.  c.  37.) 
established  a  Department  of  Edu- 
cation, and  a  board  consisting  of 
seven  members  known  as  the 
'  Advisory  Board.'  Pour  members 
of  the  board  were  to  be  appointed 
by  the  Department  of  Education, 
two  were  to  be  elected  by  the  pub- 
lic and  high  school  teachers,  and 
the  seventh  member  was  to  be 
appointed  by  the  University  Coun- 
cil. One  of  the  powers  of  the 
Advisory  Board  was  to  prescribe 
the  forms  of  religious  exercises 
to  be  used  in  the  schools. 

"  The  Public  Schools  Act,  1890 
(53  Vict.  c.  38.),  enacted  that  all 
Protestant  and  Roman  Catholic 
school  districts  should  be  subject 
to  the  provisions  of  the  Act,  and 
that  all  public  schools  should  be 
free  schools.  The  provisions  of 
the  Act  with  regard  to  religious 
exercises  are  as  follows : — 

"  '  6.  Religious  exercises  in  the 
public  schools  shall  be  conducted 
according  to  the  regulations  of  the 
Advisory  Board.  The  time  for 
such  religious  exercises  shall  be 
just  before  the  closing-hour  in  the 
afternoon.  In  case  the  parent  or 
guardian  of  any  pupil  notifies  the 
teacher  that  he  does  not  wish  such 
pupil  to  attend  such  religious 
exercises,  then  such  pupil  shall  be 
dismissed  before  such  religious 
exercises  take  place. 
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"'7.  Religious  exercises  shall  be 
held  in  a  public  school  entirely  at 
the  option  of  the  school  trustees 
for  the  district,  and  upon  receiving 
written  authority  from  the  trustees, 
it  shall  be  the  duty  of  the  teachers 
to  hold  such  religious  exercises. 

"  '  8.  The  public  schools  shall  be 
entirely  non-sectarian,  and  no  re- 
ligious exercises  shall  be  allowed 
therein  except  as  above  provided.' 

"  The  Act  then  provides  for  the 
formation,  alteration,  and  union  of 
school  districts,  for  the  election  of 
school  trustees,  and  for  levying  a 
rate  on  the  taxable  property  in  each 
school  district  for  school  purposes. 
In  cities  the  Municipal  Council  is 
required  to  levy  and  collect  upon 
the   taxable   property   within    the 
municipality    such     sums   as    the 
school    trustees    may   require   for 
school  purposes.     A  portion  of  the 
legislative    grant    for    educational 
purposes    is     allotted     to     public 
schools ;   but   it   is   provided   that 
any  school  not  conducted  according 
to  all  the  provisions  of  the  Act,  or 
any  Act  in  force  for  the  time  being, 
or  the  regulations  of  the  Depart- 
ment of  Education,  or  the  Advisory 
Board,  shall  not  be  deemed  a  public 
school  within  the  meaning  of  the 
law,  and  shall  not   participate   in 
the    legislative    grant.     Sec.     141 
provides  that  no  teacher  shall  use 
or  permit  to  be  used  as  text  books 
any   books    except    such    as    are 
authorized  by  the  Advisory  Board, 
and  that  no  portion  of  the  legisla- 
tive  grant    shall   be  paid   to   any 
school  in  which  unauthorized  books 
are  used.     Then  there  are  two  sec- 
tions (178  and  179)  which  call  for 
a  passing  notice,    because,    owing 
apparently   to  some  misapprehen- 
sion, they  are  spoken  of  in  one  of 
the  judgments  under  appeal  as  if 
their  effect  was  to  confiscate  Roman 
Catholic  property.     They  apply  to 
cases  where  the  same  territory  was 
covered  by  a  Protestant  school  dis- 
trict and   by  a  Roman    Catholic 
district.     In  such  a  case  Roman 
Catholics  were  really  placed  in  a 
better    position   than   Protestants. 


Certain  exemptions  were  to  be  City  of  Winni- 
made  in  their  favour  if  the  assets  ™g  <>.  Baiibett. 
of  their  district  exceeded  its  liabili- 
ties, or  if  the  liabilities  of  the 
Protestant  school  district  exceeded 
its  assets.  But  no  corresponding 
exemptions  were  to  be  made  in  the 
case  of  Protestants. 

"  Such  being  the  main  provisions 
of  the  Public  Schools  Act,  1890, 
their  Lordships  have  to  determine 
whether  that  Act  prejudicially 
affects  any  right  or  privilege  with 
respect  to  denominational  schools 
which  any  class  of  persons  had  by 
law  or  practice  in  the  province  at 
the  Union. 

"  Notwithstanding    the     Public 

Schools  Act,  1890,  Roman  Catho- 
lics and   members  of   every  other 

religious   body   in    Manitoba    are 

free  to  establish  schools  throughout 

the   province ;    they    are    free    to 

maintain    their    schools  by  school 

fees    or    voluntary    subscriptions; 

they    are    free    to    conduct   their 

schools  according  to  their  own  re- 
ligious tenets  without  molestation 

or  interference.     No  child  is  com- 
pelled to  attend  a  public   school. 

No  special  advantage  other  than 

the  advantage  of  a  free  education 

in  schools  conducted  under  public 

management  is  held  out  to  those 

who  do  attend.     But  then  it  is  said 

that   it   is   impossible    for  Roman 

Catholics,   or   for  members  of  the 

Church  of  England  (if  their  views 

are   correctly   represented    by  the 

Bishop  of  Rupert's  Land,  who  has 

given  evidence  in  Logan's  case),  to 

send    their     children     to     public 

schools  where  the  education  is  not 

superintended  and  directed  by  the 

authorities   of   their    church,    and 

that,   therefore,  Roman    Catholics 

and   members   of    the    Church   of 

England  who  are  taxed  for  public 

schools,  and  at  the  same  time  feel 

themselves    compelled    to  support 

their    own    schools,   are  in  a  less 

favourable  position  than  those  who 

can   take  advantage    of    the   free 

education  provided  by  the  Act  of 

1890.     That  may  be  so.     But  what 

right    or  privilege   is  violated  or 
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prejudicially  affected  by  the  law? 
It  is  not  the  law  that  is  in  fault. 
It  is  owing  to  religious  convictions 
which  everybody  must  respect,  and 
to  the  teaching  of  their  church,  that 
Roman  Catholics  and  members  of 
the  Church  of  England  find  them- 
selves unable  to  partake  of  advan- 
tages which  the  law  offers  to  all 
alike. 

"  Their  Lordships  are  sensible  of 
the  weight  which  must  attach  to 
the  unanimous  decision  of  the 
Supreme  Court.  They  have 
anxiously  considered  the  able  and 
elaborate  judgments  by  which  that 
decision  has  been  supported.  But 
they  are  unable  to  agree  with  the 
opinion  which  the  learned  judges 
of  the  Supreme  Court  have  ex- 
pressed as  to  the  rights  and  privi- 
leges of  Roman  Catholics'  in  Mani- 
toba at  the  time  of  the  Union. 
They  doubt  whether  it  is  permissi- 
ble to  refer  to  the  course  of  legisla- 
tion between  1871  and  1890  as  a 
means  of  throwing  light  on  the 
previous  practice  or  on  the  con- 
struction of  the  saving  clause  in 
the  Manitoba  Act.  They  cannot 
assent  to  the  view,  which  seems  to 
be  indicated  by  one  of  the  members 
of  the  Supreme  Court,  that  public 
schools  under  the  Act  of  1890  are 
in  reality  Protestant  schools.  The 
legislature  has  declared  in  so  many 
words  that '  the  public  schools  shall 
be  entirely  unsectarian,'  and  that 
principle  is  carried  out  throughout 
the  Act. 

"With  the  policy  of  the  Act  of 
1890  their  Lordships  are  not  con- 
cerned. But  they  cannot  help 
observing  that,  if  the  views  of  the 
respondents  were  to  prevail,  it 
would  be  extremely  difficult  for  the 
provincial  legislature,  which  has 
been  entrusted  with  the  exclusive 
power  of  making  laws  relating  to 
education,  to  provide  for  the  edu- 
cational wants  of  the  more  sparsely 
inhabited  districts  of  a  country 
almost  as  large  as  Great  Britain, 
and  that  the  powers  of  the  legisla- 
ture, which  on  the  face  of  the  Act 
appear  so  large,  would  be  limited 


to  the  useful  but  somewhat  humble 
office  of  making  regulations  for  the 
sanitary  conditions  of  school-houses, 
imposing  rates  for  the  support  of 
denominational  schools,  enforcing 
the  compulsory  attendance  of  scho- 
lars, and  matters  of  that  sort. 

"  In  the  result  their  Lordships 
will  humbly  advise  Her  Majesty 
that  these  appeals  ought  to  be 
allowed  with  costs.  In  the  City  of 
Winnipeg  v.  Barrett  it  will  be  pro- 
per to  reverse  the  order  of  the 
Supreme  Court  with  costs,  and  to 
restore  the  judgment  of  the  Court 
of  Queen's  Bench  for  Manitoba. 
In  the  City  of  Winnipeg  v.  Logan 
the  order  will  be  to  reverse  the 
judgment  of  the  Court  of  Queen's 
Bench,  and  to  dismiss  Mr.  Logan's 
application,  and  discharge  the  rule 
nisi  and  the  rule  absolute,  with 
costs." 

Brophy  v.  The  Att.-Gen.  op 
Manitoba,  from  the  S.  C.  of 
Canada,  before  Strong,  C.J.,  Four- 
nier,  Taschereau,  Gwynne,  and 
King,  JJ.,  Feb.  20,  1894,  22 
S.  C.  R.  577,  a  special  case  referred 
by  the  Governor- General  in  Coun- 
cil to  the  Sup.  Ct. ;  in  P.  C.  29 
Jan.,  [1895]  A.  C.  202 ;  63  L.  J. 
P.  C.  14;  62  L.  T.  10.  Lord 
Herschell,  L.C.,  delivered  the  fol- 
lowing judgment  of  the  Board 
[present  also,  Lords  Watson,  Mac- 
naghten,  and  Shand]  : — 

"In  the  year  1890  two  Acts 
were  passed  by  the  Legislature  of 
Manitoba  relating  to  education. 
One  of  these  created  a  Department 
of  Education  and  an  'Advisory 
Board.'  The  board  was  to  consist 
of  seven  members,  four  of  whom 
were  to  be  appointed  by  the  De- 
partment of  Education,  two  to  be 
elected  by  the  public  and  high 
school  teachers  of  the  province, 
and  one  to  be  appointed  by  the 
University  Council.  The  Advisory 
Board  were  empowered  (amongst 
other  things)  to  authorize  text 
books  for  the  use  of  pupils  and  to 
prescribe  the  form  of  religious 
exercises  to  be  used  in  schools. 
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"  The  other  Act,  which  was 
termed  '  The  Public  Schools  Act,' 
established  a  system  of  public  edu- 
cation 'entirely  non- sectarian,'  no 
religious  exercises  being  allowed 
except  those  conducted  according 
to  the  regulations  of  the  Advisory 
Board.  It  will  be  necessary  here- 
after to  refer  somewhat  more  in  de- 
tail to  the  provisions  of  this  Act. 

"  The  Act  came  into  force  on 
the  1st  of  May  1890.  By  virtue 
of  its  provisions,  bye-laws  were 
made  by  the  municipal,  corporation 
of  Winnipeg,  under  which  a  rate 
was  to  be  levied  upon  Protestant 
and  Roman  Catholic  ratepayers 
alike  for  school  purposes.  An 
application  was  thereupon  made  to 
the  Court  of  Queen's  Bench  of 
Manitoba  to  quash  these  bye-laws 
on  the  ground  that  the  Public 
Schools  Act,  1890,  was  ultra  vires 
of  the  provincial  legislature,  inas- 
much as  it  prejudicially  affected  a 
right  or  privilege  with  respect  to 
denominational  schools  which  the 
Roman  Catholics  had  by  law  or 
practice  in  the  province  at  the 
Union.  The  Court  of  Queen's 
Bench  refused  the  application, 
being  of  opinion  that  the  Act  was 
intra  vires.  The  Supreme  Court 
of  Canada  took  a  different  view, 
but  upon  appeal  this  Board  reversed 
their  decision,  and  restored  the  judg- 
ment of  the  Court  of  Queen's  Bench. 

"  Memorials  and  petitions  were 
afterwards  presented  to  the  Gover- 
nor-General in  Council  on  behalf 
of  the  Roman  Catholic  minority  of 
Manitoba  by  way  of  appeal  against 
the  Education  Acts  of  1890.  These 
memorials  and  petitions  having 
been  taken  into  consideration,  a 
case  in  relation  thereto  was,  in  pur- 
suance of  the  provisions  of  the  Su- 
preme and  Exchequer  Courts  Act, 
referred  by  the  Governor-General 
in  Council  to  the  Supreme  Court 
of  Canada.  The  questions  referred 
for  hearing  and  consideration  were 
the  following :  — 

"  '  (1)  Is  the  appeal  referred  to 
in  the  said  memorials  and  petitions, 
and    asserted     thereby,    such     an 


appeal  as  is  admissible  by  sub-sec.  Bkophy  v. 
3  of  sec.  93  of  the  British  North  Att.-Gen.  of 
America  Act,  1867,  or  by  sub-sec.  ^NIT°EA- 
2  of  sec.  22  of  the  Manitoba  Act, 
33  Vict.  (1870)  c.  3.,  Canada  ? 

"  '  (2)  Are  the  grounds  set  forth 
in  the  petitions  and  memorials  such 
as  may  be  the  subject  of  appeal 
under  the  authority  of  the  sub- 
sections above  referred  to  or  either 
of  them  ? 

"  '  (3)  Does  the  decision  of  the 
Judicial  Committee  of  the  Privy 
Council  in  the  eases  of  Barrett  v. 
The  City  of  Winnipeg  and  Logan 
v.  The  City  of  Winnipeg  [previous 
case,  [1892]  A.  C.  445;  61  L.  J. 
P.  C.  58  ;  67  L.  T.  429]  dispose 
of  or  conclude  the  application  for 
re  Ir.ss  based  on  the  contention 
that  the  rights  of  the  Roman 
Catholic  minority  which  accrued  to 
them  after  the  Union  under  the 
statutes  of  the  province  have  been 
interfered  with  by  the  two  statutes 
of  1890  complained  of  in  the  said 
petitions  and  memorials  ? 

"  '  (4)  Does  sub-see.  3  of  see.  93 
of  the  British  North  America'  Act, 
1867,  apply  to  Manitoba  ? 

"  '  (5)  Has  His  Excellency  the 
Governor- General  in  Council  power 
to  make  the  declarations  or  reme- 
dial orders  which  are  asked  for  in 
the  said  memorials  and  petitions, 
assuming  the  material  facts  to  be  as 
stated  therein,  or  has  His  Excel- 
lency the  Governor- General  in 
Council  any  other  jurisdiction  in 
the  premises  ? 

"  '  (6)  Did  the  Acts  of  Manitoba 
relating  to  education,  passed  prior 
to  the  session  of  1890,  confer  on  or 
continue  to  the  minority  "  a  right  or 
privilege  in  relation  to  education  " 
within  the  meaning  of  sub-sec.  2  of 
sec.  22  of  the  Manitoba  Act,  or 
establish  a  system  of  separate  or 
dissentient  schools  "within  the 
meaning  of  sub-sec.  3  of  sec.  93  of 
the  British  North  America  Act, 
1867,"  if  said  sec.  93  be  found 
applicable  to  Manitoba ;  and  if  so 
did  the  two  Acts  of  1890  com- 
plained of,  or  either  of  them,  affect 
any    right     or    privilege    of     the 
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minority  in  such  a  manner  that  an 
appeal  will  lie  thereunder  to  the 
Governor-General  in  Council  ?  ' 

"  The  learned  judges  of  the 
Supreme  Court  were  divided  in 
opinion  upon  each  of  the  questions 
submitted.  They  were  all,  how- 
ever, by  a  majority  of  three  judges 
out  of  five,  answered  in  the  nega- 
tive. 

"The  appeal  to  the  Governor- 
General  in  Council  was  founded 
upon  the  22nd  section  of  the  Mani- 
toba Act,  1870,  and  the  93rd  sec- 
tion of  the  British  North  America 
Act,  1867.  By  the  former  of  these 
statutes  (which  was  confirmed  and 
declared  to  be  valid  and  effectual 
by  an  Imperial  statute)  Manitoba 
was  created  a  province  of  the  Do- 
minion. 

"  The  2nd  section  of  the  Manitoba 
Act  enacts  that  after  the  prescribed 
day  the  British  North  America 
Act  shall — [reads  it,  see  p.  369]. 
It  cannot  be  questioned,  therefore, 
that  sec.  93  of  the  British  North 
America  Act  (save  such  parts  of  it 
as  are  specially  applicable  to  some 
only  of  the  provinces  of  which  the 
Dominion  was  in  1870  composed) 
is  made  applicable  to  the  province 
of  Manitoba  except  in  so  far  as  it 
is  varied  by  the  Manitoba  Act. 
The  22nd  section  of  that  statute 
deals  with  the  same  subject-matter 
as  sec.  93  of  the  British  North 
America  Act.  The  2nd  sub-section 
of  this  latter  section  may  be  dis- 
carded from  consideration,  as  it  is 
manifestly  applicable  only  to  the 
provinces  of  Ontario  and  Quebec. 
The  remaining  provisions  closely 
correspond  with  those  of  sec.  22  of 
the  Manitoba  Act.  The  only 
difference  between  the  introductory 
part  and  the  1st  sub-section  of  the 
two  sections  is  that  in  the  Manitoba 
Act  the  words  '  or  practice '  are 
added  after  the  word  '  law '  in  the 
1st  sub-section.  The  3rd  sub-sec- 
tion of  sec.  22  of  the  Manitoba  Act 
is  identical  with  the  4th  sub-section 
of  sec.  93  of  the  British  North 
America  Act.  The  2nd  and  3rd 
sub-sections,  respectively,  are  the 


same,  except  that  in  the  2nd  sub- 
section of  the  Manitoba  Act  the 
words  '  of  the  legislature  of  the 
province  or '  are  inserted  before 
the  words  'any  provincial  autho- 
rity,' and  that  the  3rd  sub-section 
of  the  British  North  America  Act 
commences  with  the  words  '  where 
in  any  province  a  system  of  sepa- 
rate or  dissentient  schools  exists  by 
law  at  the  Union  or  is  thereafter 
established  by  the  legislature  of  the 
province.'  In  view  of  this  com- 
parison, it  appears  to  their  Lord- 
ships impossible  to  come  to  any 
other  conclusion  than  that  the  22nd 
section  of  the  Manitoba  Act  was 
intended  to  be  a  substitute  for  the 
93rd  section  of  the  British  North 
America  Act.  Obviously,  all  that 
was  intended  to  be  identical  has 
been  repeated,  and  in  so  far  as  the 
provisions  of  the  Manitoba  Act 
differ  from  those  of  the  earlier 
statute,  they  must  be  regarded  as 
indicating  the  variations  from  those 
provisions  intended  to  be  intro- 
duced in  the  province  of  Manitoba. 

"  In  their  Lordships'  opinion, 
therefore,  it  is  the  22nd  section 
of  the  Manitoba  Act  which  has  to 
be  construed  in  the  present  case, 
though  it  is,  of  course,  legitimate 
to  consider  the  terms  of  the  earlier 
Act,  and  to  take  advantage  of  any 
assistance  they  may  afford  in  the 
construction  of  enactments  with 
which  they  so  closely  correspond, 
and  which  have  been  substituted 
for  them. 

"  Before  entering  upon  a  critical 
examination  of  the  important  sec- 
tion of  the  Manitoba  Act,  it  will  be 
convenient  to  state  the  circum- 
stances under  which  that  Act  was 
passed,  and  also  the  exact  scope  of 
the  decision  of  this  Board  in  the 
case  of  Barrett  v.  The  City  of 
Winnipeg,  which  seems  to  have 
given  rise  to  some  misapprehension. 
In  1867  the  union  of  the  provinces 
of  Canada,  Nova  Scotia,  and  New 
Brunswick  took  place.  Among 
the  obstacles  which  had  to  be  over- 
come in  order  to  bring  about  that 
union,    none     perhaps    presented 
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greater  difficulty  than  the  differ- 
ences of  opinion  which  existed  with 
regard  to  the  question  of  education. 
It  had  been  the  subject  of  much 
controversy  in  Upper  and  Lower 
Canada.  In  Upper  Canada  a 
general  system  of  undenominational 
education  had  been  established,  but 
with  provision  for  separate  schools 
to  supply  the  wants  of  the  Catholic 
inhabitants  of  that  province.  The 
2nd  sub-section  of  sec.  93  of  the 
British  North  America  Act  ex- 
tended all  the  powers,  privileges, 
and  duties  which  were  then  by  law 
conferred  and  imposed  in  Upper 
Canada  on  the  separate  schools  and 
school  trustees  of  the  Roman 
Catholic  inhabitants  of  that  pro- 
vince to  the  dissentient  schools  of 
the  Protestant  and  Roman  Catholic 
inhabitants  of  Quebec.  There  can  be 
no  doubt  that  the  viewsof  the  Roman 
Catholic  inhabitants  of  Quebec  and 
Ontario  with  regard  to  education 
were  shared  by  the  members  of  the 
same  communion  in  the  territory 
which  afterwards  became  the  pro- 
vince of  Manitoba.  They  regarded 
it  as  essential  that  the  education  of 
their  children  should  be  in  accord- 
ance with  the  teaching  of  their 
church,  and  considered  that  such 
an  education  could  not  be  obtained 
in  public  schools  designed  for  all 
the  members  of  the  community 
alike,  whatever  their  creed,  but 
could  only  be  secured  in  schools 
conducted  under  the  influence  and 
guidance  of  the  authorities  of  their 
church.  At  the  time  when  the 
province  of  Manitoba  became  part 
of  the  Dominion  of  Canada,  the 
Roman  Catholic  and  Protestant 
populations  in  the  province  were 
about  equal  in  number.  Prior  to 
that  time  there  did  not  exist  in  the 
territory  then  incorporated  any 
public  system  of  education.  The 
several  religious  denominations  had 
established  such  schools  as  they 
thought  fit,  and  maintained  them 
by  means  of  funds  voluntarily  con- 
tributed by  the  members  of  their 
own  communion.  None  of  them 
received  any  State  aid. 


"  The  terms  upon  which  Mani-  Bbophy  v 
toba  was  to  become  a  province  of  Att.-Gen.  op 
the  Dominion  were  matter  of  nego- 
tiation between  representatives  of 
the  inhabitants  of  Manitoba  and  of 
the  Dominion  Government.  The 
terms  agreed  upon,  so  far  as  edu- 
cation was  concerned,  must  be  taken 
to  be  embodied  in  the  22nd  section 
of  the  Act  of  1870.  Their  Lord- 
ships do  not  think  that  anything  is 
to  be  gained  by  the  inquiry  how 
far  the  provisions  of  this  section 
placed  the  province  of  Manitoba  in 
a  different  position  from  the  other 
provinces,  or  whether  it  was  one 
more  or  less  advantageous.  There 
can  be  no  presumption  as  to  the 
extent  to  which  a  variation  was  in- 
tended. This  can  only  be  deter- 
mined by  construing  the  words  of 
the  section  according  to  their 
natural  signification. 

"  Among  the  very  first  measures 
passed  by  the  Legislature  of  Mani- 
toba was  an  Act  to  establish  a 
system  of  education  in  the  province. 
The  provisions  of  that  Act  will 
require  examination.  It  is  sufficient 
for  the  present  to  say  that  the 
system  established'  was  distinctly 
denominational.  This  system,  with 
some  modifications  of  the  original 
scheme,  the  fruit  of  later  legislation, 
remained  in  force  until  it  was  put 
an  end  to  by  the  Acts  which  have 
given  rise  to  the  present  contro- 
versy. 

"In  Barrett's  case  the  sole  ques- 
tion raised  was,  whether  the  Public 
Schools  Act  of  1890  prejudicially 
affected  any  right  or  privilege 
which  the  Roman  Catholics,  by  law 
or  practice,  had  in  the  province  at 
the  Union.  Their  Lordships  ar- 
rived at  the  conclusion  that  this 
question  must  be  answered  in  the 
negative.  The  only  right  or  privi- 
lege which  the  Roman  Catholics 
then  possessed,  either  by  law  or  in 
practice,  was  the  right  or  privilege 
of  establishing  and  maintaining,  for 
the  use  of  members  of  their  own 
church,  such  schools  as  they  pleased. 
It  appeared  to  their  Lordships  that 
this    right  or  privilege   remained 
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untouched,  and,  therefore;  could 
not  be  said  to  be  affected  by  the 
legislation  of  1890.  It  was  not 
doubted  that  the  object  of  the 
1st  sub-section  of  sec.  22  was  to 
afford  protection  to  denominational 
schools,  or  that  it  was  proper  to 
have  regard  to  the  intent  of  the 
legislature  and  the  surrounding 
circumstances  in  interpreting  the 
enactment.  But  the  question  which 
had  to  be  determined  was  the  true 
construction  of  the  language  used. 
The  function  of  a  tribunal  is  limited 
to  construing  the  words  employed ; 
it  is  not  justified  in  forcing  into 
them  a  meaning  which  they  cannot 
reasonably  bear.  Its  duty  is  to  in- 
terpret, not  to  enact.  It  is  true 
that  the  construction  put  by  this 
Board  upon  the  1st  sub-section 
reduced  within  very  narrow  limits 
the  protection  afforded  by  that  sub- 
section in  respect  of  denominational 
schools.  It  may  be  that  those  who 
were  acting  on  behalf  of  the  Roman 
Catholic  community  in  Manitoba, 
and  those  who  either  framed  or 
assented  to  the  wording  of  that 
enactment,  were  under  the  impres- 
sion that  its  scope  was  wider,  and 
that  it  afforded  protection  greater 
than  their  Lordships  held  to  be  the 
case.  But  such  considerations  can- 
not properly  influence  the  judgment 
of  those  who  have  judicially  to 
interpret  a  statute.  The  question 
is,  not  what  may  be  supposed  to 
have  been  intended,  but  what  has 
been  said.  More  complete  effect 
might,  in  some  cases,  be  given  to  the 
intentions  of  the  legislature,  if 
violence  were  done  to  the  language 
in  which  their  legislation  has  taken 
shape,  but  such  a  course  would,  on 
the  whole,  be  quite  as  likely  to 
defeat  as  to  further  the  object  which 
was  in  view.  Whilst,  however,  it 
is  necessary  to  resist  any  temptation 
to  deviate  from  sound  rules  of  con- 
struction in  the  hope  of  more 
completely  satisfying  the  intention 
of  the  legislature,  it  is  quite  legiti- 
mate where  more  than  one  con- 
struction of  a  statute  is  possible,  to 
select  that  one  which  will  best  carry 


out  what  appears,  from  the  general 
scope  of  the  legislation  and  the 
surrounding  circumstances,  to  have 
been  its  intention. 

"  With  these  preliminary  obser- 
vations, their  Lordships  proceed  to 
consider  the  terms  of  the  2nd  and 
3rd  sub-sections  of  sec.  22  of  the 
Act  of  1870,  upon  the  construction 
of  which  the  questions  submitted 
chiefly  depend.  For  the  reasons 
which  have  been  given,  their  Lord- 
ships concur  with  the  majority  of 
the  Supreme  Court  in  thinking 
that  the  main  issues  are  not  in  any 
way  concluded  either  by  the  deci- 
sion in  Barrett's  case,  or  by  any 
principles  involved  in  that  decision. 

"  At  the  outset  this  question 
presents  itself.  Are  the  2nd  and 
3rd  sub-sections,  as  contended  by 
the  respondent,  and  affirmed  by 
some  of  the  udges  of  the  Supreme 
Court,  designed  only  to  enforce  the 
prohibition  contained  in  the  1st  sub- 
section ?  The  arguments  against 
this  contention  appear  to  their 
Lordships  conclusive.  In  the  first 
place,  that  sub-section  needs  no 
further  provision  to  enforce,  it.  It 
imposes  a  limitation  on  the  legisla- 
tive powers  conferred.  Any  enact- 
ment contravening  its  provisions  is 
beyond  the  competency  of  the  pro- 
vincial legislature,  and,  therefore, 
null  and  void.  It  was  so  decided 
by  this  Board  in  Barrett's  case 
[previous  case] .  A  doubt  was  there 
suggested  whether  that  appeal  was 
competent,  in  consequence  of  the 
provisions  of  the  2nd  sub-section, 
but  their  Lordships  were  satisfied 
that  the  provisions  of  sub-sees.  2 
and  3  did  not '  operate  to  withdraw 
such  a  question  as  that  involved  in 
the  case  from  the  jurisdiction  of  the 
ordinary  tribunals  of  the  country.' 
It  is  hardly  necessary  to  point  out 
how  improbable  it  is  that  it  should 
have  been  intended  to  give  a  con- 
current remedy  by  appeal  to  the 
Governor-General  in  Council.  The 
inconveniences  and  difficulties 
likely  to  arise,  if  this  double  remedy 
were  open,  are  obvious.  If,  for 
example,  the   Supreme    Court    of 
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Canada,  and  this  Committee  on 
appeal,  declared  an  enactment  of 
the  Legislature  of  Manitoba  relating 
to  education  to  be  intra  vires,  and 
the  Governor-General  in  Council, 
on  an  appeal  to  him,  considered  it 
ultra  vires,  what  would  happen  ? 
If  the  provincial  legislature  declined 
to  yield  to  his  view,  as  would 
almost  certainly  and  most  naturally 
be  the  case,  recourse  could  only  be 
had  to  the  Parliament  of  the  Do- 
minion. But  the  Parliament  of 
Canada  is  only  empowered  to  legis- 
late as  far  as  the  circumstances  of 
the  case  require  '  for  the  due 
execution  of  the  provisions '  of  the 
22nd  section.  If  it  were  to  legislate 
in  such  a  case  as  has  been  supposed, 
its  legislation  would  necessarily  be 
declared  ultra  vires  by  the  courts 
which  had  decided  that  the  provi- 
sions of  the  section  had  not  been 
violated  by  the  legislature  of  the 
province.  If,  on  the  other  hand, 
the  Governor-General  declared  a 
provincial  law  to  be  intra  vires,  it 
would  be  an  ineffectual  declaration. 
It  could  only  be  made  effectual  by 
the  action  of  the  courts,  which 
would  have  for  themselves  to  deter- 
mine the  question  which  he  decided, 
and  if  they  arrived  at  a  different 
conclusion,  and  pronounced  the 
enactment  ultra  vires,  it  would  be 
none  the  less  null  and  void  because 
the  Governor-General  in  Council 
had  declared  it  intra  vires.  These 
considerations  are  of  themselves 
most  cogent  to  show  that  the  2nd 
sub-section  ought  not  to  be  con- 
strued as  giving  to  parties  aggrieved 
an  appeal  to  the  Governor-General 
in  Council  concurrently  with  the 
right  to  resort  to  the  courts  in  case 
the  provisions  of  the  1st  sub-section 
are  contravened,  unless  no  other 
construction  of  the  sub-sections  be 
reasonably  possible.  The  nature  of 
the  remedy,  too,  which  the  3rd  sub- 
section provides,  for  enforcing  the 
decision  of  the  Governor-General, 
strongly  confirms  this  view.  That 
remedy  is  either  a  provincial  law  or 
a  law  passed  by  the  Parliament  of 
Canada.     What  would  be  the  utility 
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which  the  ordinary  tribunals  would 

without  legislation  declare  to  be 
null,  and  to  which  they  would  re- 
fuse to  give  effect  ?  Such  legisla- 
tion would  indeed  be  futile. 

"  So  far  the  matter  has  been 
dealt  with  apart  from  an  examina- 
tion of  the  terms  of  the  2nd  sub- 
section itself.  The  considerations 
adverted  to  would  seem  to  justify 
any  possible  construction  of  that 
sub-section  which  would  avoid  the 
consequences  pointed  out.  But 
when  its  language  is  examined,  so 
far  from  presenting  any  difficulties, 
it  greatly  strengthens  the  conclusion 
suggested  by  the  other  parts  of  the 
section.  The  first  sub-section  is 
confined  to  a  right  or  privilege  of  a 
'  class  of  persons '  with  respect  to 
denominational  education  '  at  the 
Union,'  the  2nd  sub-section  ap- 
plies to  laws  affecting  a  right  or 
privilege  '  of  the  Protestant  or 
Roman  Catholic  minority  '  in  rela- 
tion to  education.  If  the  object  of 
the  2nd  sub-section  had  been  that 
contended  for  by  the  respondent, 
the  natural  and  obvious  mode  of 
expressing  such  intention  would 
have  been  to  authorize  an  appeal 
from  any  Act  of  the  provincial 
legislature  affecting  '  any  such  right 
or  privilege  as  aforesaid.'  The 
limiting  words  '  at  the  Union '  are, 
however,  omitted ;  for  the  expres- 
sion '  any  class  of  persons '  there  is 
substituted  '  the  Protestant  or 
Roman  Catholic  minority  of  the 
Queen's  subjects  '  ;  and,  instead  of 
the  words  '  with  respect  to  de- 
nominational schools,'  the  wider 
term  '  in  relation  to  education  '  is 
used.  . 

"  The  1st  sub-section  invalidates 
a  law  affecting  prejudicially  the 
right  or  privilege  of  '  any  class '  of 
persons,  the  2nd  sub-section  gives 
an  appeal  only  where  the  right  or 
privilege  affected  is  that  of  the 
'  Protestant  or  Roman  Catholic 
minority.'  Any  class  of  the 
majority  is  clearly  within  the  pur- 
view of  the  1st  sub-section,  but  it 
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seems  equally  clear  that  no  class  of 
the  Protestant  or  Catholic  majority 
would  have  a  locus  standi  to  appeal 
under  the  2nd  sub-section,  because 
its  rights  or  privileges  had  been 
affected.  Moreover,  to  bring  a 
case  within  that  sub-section,  it 
would  be  essential  to  show  that  a 
right  or  privilege  had  been  'af- 
fected.' Could  this  be  said  to  be 
the  case  because  a  void  law  had 
been  passed,  which  purported  to  do 
something,  but  was  wholly  ineffec- 
tual ?  To  prohibit  a  particular 
enactment,  and  render  it  ultra 
vires,  surely  prevents  its  affecting 
any  rights. 

"  It  would  do  violence  to  sound 
canons  of  construction  if  the  same 
meaning  were  to  be  attributed  to  the 
very  different  language  employed 
in  the  two  sub-sections. 

"  In  their  Lordships'  opinion,  the 
2nd  sub-section  is  a  substantive 
enactment,  and  is  not  designed 
merely  as  a  means  of  enforcing  the 
provision  which  precedes  it.  The 
question  then  arises,  does  the  sub- 
section extend  to  rights  and  privi- 
leges acquired  by  legislation  subse- 
quent to  the  Union  ?  It  extends 
in  terms  to  '  any '  right  or  privilege 
of  the  minority  affected  by  an  Act 
passed  by  the  legislature,  and  would 
therefore  seem  to  embrace  all  rights 
and  privileges  existing  at  the  time 
when  such  Act  was  passed.  Their 
Lordships  see  no  justification  for 
putting  a  limitation  on  language 
thus  unlimited.  There  is  nothing 
in  the  surrounding  circumstances, 
or  in  the  apparent  intention  of  the 
legislature,  to  warrant  any  such 
limitation.  Quite  the  contrary.  It 
was  urged  that  it  would  be  strange 
if  an  appeal  lay  to  the  Governor- 
General  in  Council  against  an  Act 
passed  by  the  provincial  legislature 
because  it  abrogated  rights  con- 
ferred by  previous  legislation, 
whilst  if  there  had  been  no  previous 
legislation,  the  Acts  complained  of 
would  not  only  have  been  intra 
vires  but  could  not  have  afforded 
ground  for  any  appeal.  There  is  no 
doubt  force  in  this  argument,  but 


it  admits,  their  Lordships  think,  of 
an  answer. 

"Those  who  were  stipulating 
for  the  provisions  of  sec.  22  as  a 
condition  of  the  Union,  and  those 
who  gave  their  legislative  assent  to 
the  Act  by  which  it  was  brought 
about,  had  in  view  the  perils  then 
apprehended.  The  immediate  adop- 
tion by  the  legislature  of  an  edu- 
cational system  obnoxious  either 
to  Catholics  or  Protestants  would 
not  be  contemplated  as  possible. 
As  has  been  already  stated,  the 
Roman  Catholics  and  Protestants 
in  the  province  were  about  equal  in 
number.  It  was  impossible  at  that 
time  for  either  party  to  obtain 
legislative  sanction  to  a  scheme  of 
education  obnoxious  to  the  other. 
The  establishment  of  a  system  of 
public  education  in  which  both 
parties  would  concur  was  probably 
then  in  immediate  prospect.  The 
Legislature  of  Manitoba  first  met 
on  the  1 5th  of  March  1871.  On  the ' 
3rd  of  May  following  the  Educa- 
tion Act  of  1871  received  the  royal 
assent.  But  the  future  was  uncer- 
tain. Either  Roman  Catholics  or 
Protestants  might  become  the  pre- 
ponderating power  in  the  legisla- 
ture, and  it  might  under  such 
conditions  be  impossible  for  the 
minority  to  prevent  the  creation  at 
the  public  cost  of  schools,  which, 
though  acceptable  to  the  majority, 
could  only  be  taken  advantage  of 
by  the  minority  on  the  terms  of 
sacrificing  their  cherished  convic- 
tions. The  change  to  a  Roman 
Catholic  system  of  public  schools 
would  have  been  regarded  with  as 
much  distaste  by  the  Protestants  of 
the  province  as  the  change  to  an 
unsectarian  system  was  by  the 
Catholics. 

"  Whether  this  explanation  be  the 
correct  one  or  not,  their  Lordships 
do  not  think  that  the  difficulty 
suggested  is  a  sufficient  warrant  for 
departing  from  the  plain  meaning 
of  the  words  of  the  enactment,  or 
for  refusing  to  adopt  the  construc- 
tion which  apart  from  this  objection 
would  seem  to  be  the  right  one. 
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"  Their  Lordships  being  of  opi- 
nion   that   the    enactment    which 
governs   the   present    case   is    the 
22nd  section  of  the  Manitoba  Act, 
it  is  unnecessary  to  refer   at  any 
length   to   the   arguments    derived 
from  the  provisions  of  sec.  93  of 
the   British   North    America    Act. 
But  in   so  far  as  they  throw  light 
on  the  matter,  they  do  not  in  their 
Lordships'    opinion    weaken,     but 
rather  strengthen,  the  views  derived 
from  a  study  of  the  later  enactment. 
It   is  admitted  that   the   3rd   and 
4th  sub-sections   of   sec.    93    (the 
latter  of  which  is,  as  has  been  ob- 
served, identical   with    sub-sec.    3 
of   sec.   22  of  the  Manitoba  Act) 
were   not  'intended  to  have   effect 
merely  when  a  provincial  legisla- 
ture had  exceeded   the   limit   im- 
posed on  its  powers  by  sub-sec.  1, 
for   sub-sec.   3  gives  an  appeal  to 
the    Governor-General,    not    only 
where  a  system  of  separate  or  dis- 
sentient schools  existed  in  a  pro- 
vince  at  the  time  of   the    Union, 
but   also   where    in    any    province 
such    a    system    was     '  thereafter 
established   by   the    legislature    of 
the  province.'     It  is  manifest  that 
this   relates   to   a  state    of  things 
created  by  post-Union  legislation. 
It  was  said  it  refers  only  to  acts  or 
decisions   of  a   '  provincial   autho- 
rity,'  and   not   to   acts   of  a  pro- 
vincial legislature.  It  is  unnecessary 
to   determine  this  point,  but  their 
Lordships  must  express  their  dis- 
sent from  the  argument   that   the 
insertion   of    the    words    '  of    the 
legislature  of  the  province '   in  the 
Manitoba    Act   show   that   in   the 
British  North  America  Act  it  could 
not  have  been  intended  to  compre- 
hend   the   legislatures    under    the 
words  '  any   provincial   authority.' 
Whether  they  be  so  comprehended 
or  not  has  no  bearing  on  the  point 
immediately  under  discussion. 

"  It  was  argued  that  the  omission 
from  the  2nd  sub-sec.  of  sec.  22  of 
the  Manitoba  Act  of  any  reference 
to  a  system  of  separate  or  dissen- 
tient schools  '  thereafter  established 
by  the  legislature  of  the  province ' 


was  unfavourable  to  the  contention  Bnoray  v. 

of  the  appellants.     This  argument  Att.-Gen.  or 

.;,11  „  ,i  .  Manitoba. 

met  with  some  favour  in  the  court 

below.  If  the  words  with  which 
the  3rd  sub-section  of  sec.  93  com- 
mences had  been  found  in  sub- 
sec.  2  of  sec.  22  of  the  Manitoba 
Act,  the  omission  of  the  following 
words  would  no  doubt  have  been 
important.  But  the  reason  for  the 
difference  between  the  sub-sections 
is  manifest.  At  the  time  the  Do- 
minion Act  was  passed  a  system  of 
denominational  schools  adapted  to 
the  demands  of  the  minority  ex- 
isted in  some  provinces,  in  others 
it  might  thereafter  be  established 
by  legislation,  whilst  in  Manitoba 
in  1870  no  such  system  was  in 
operation,  and  it  could  only  come 
into  existence  by  being  '  thereafter 
established.'  The  words  which 
preface  the  light  of  appeal  in  the 
Act  creating  the  Dominion  would 
therefore  have  been  quite  inappro- 
priate in  the  Act  by  which  Mani- 
toba became  a  province  of  the 
Dominion.  But  the  terms  of  the 
critical  sub-section  of  that  Act  are, 
as  has  been  shown,  quite  general, 
and  not  made  subject  to  any  con- 
dition or  limitation. 

"  Before  leaving  this  part  of  the 
case,  it  may  be  well  to  notice  the 
argument  urged  by  the  respondent 
that  the  construction  which  their 
Lordships  have  put  upon  the  2nd 
and  3rd  sub-sections  of  sec.  22  of 
the  Manitoba  Act  is  inconsistent 
with  the  power  conferred  upon  the 
legislature  of  the  province  to  '  ex- 
clusively make  laws  in  relation  to 
education.'  The  argument  is  falla- 
cious. The  power  conferred  is  not 
absolute  but  limited.  It  is  exer- 
ciseable  only  '  subject  and  accord- 
ing to  the  following  provisions.' 
The  sub-sections  which  follow, 
therefore,  whatever  be  their  true 
construction,  define  the  conditions 
under  which  alone  the  provincial 
legislature  may  legislate  in  relation 
to  education,  and  indicate  the  limi- 
tations imposed  on,  and  the  excep- 
tions from,  their  power  of  exclusive 
legislation.     Their  right  to   legis- 
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late  is  not  indeed,  properly  speak- 
ing, exclusive,  for  in  the  case 
specified  in  sub-sec.  3  the  Parlia- 
ment of  Canada  is  authorized  to 
legislate  on  the  same  subject. 
There  is  therefore  no  such  incon- 
sistency as  was  suggested. 

"The  learned  Chief  Justice  of 
the  Supreme  Court  was  much 
pressed  by  the  consideration  that 
there  is  an  inherent  right  in  a 
legislature  to  repeal  its  own  legis- 
lative acts,  and  that  '  every  pre- 
sumption must  be  made  in  favour 
of  the  constitutional  right  of  a 
legislative  body  to  repeal  the  laws 
which  it  has  itself  enacted.'  He 
returns  to  this  point  more  than 
once  in  the  course  of  his  judgment, 
and  lays  down  as  a  maxim  of  con- 
stitutional construction  that  an  in- 
herent right  to  do  so  cannot  be 
deemed  to  be  withheld  from  a 
legislative  body  having  its  origin 
in  a  written  constitution,  unless 
the  constitution  in  express  words 
takes  away  the  right,  and  he  states 
it  as  his  opinion  that  in  con- 
struing the  Manitoba  Act  the 
Court  ought  to  proceed  on  this 
principle,  and  to  hold  the  legis- 
lature of  that  province  to  have 
absolute  powers  over  its  own  legis- 
lation, untrammelled  by  any  appeal 
to  federal  authority,  unless  it  could 
find  some  restriction  of  its  rights 
in  that  respect  in  express  terms 
in  the  Constitutional  Act. 

"  Their  Lordships  are  unable  to 
concur  in  the  view  that  there  is 
any  presumption  which  ought  to 
influence  the  mind  one  way  or  the 
other.  It  must  be  remembered 
that  the  provincial  legislature  is 
not  in  all  respects  supreme  within 
the  province.  Its  legislative  power 
is  strictly  limited.  It  can  deal 
only  with  matters  declared  to  be 
within  its  cognizance  by  the  British 
North  America  Act  as  varied  by 
the  Manitoba  Act.  In  all  other 
cases  legislative  authority  rests  with 
the  Dominion  Parliament.  In  re- 
lation to  the  subjects  specified  in 
sec.  92  of  the  British  North 
America  Act,  and  not  falling  with- 


in those  set  forth  in  sec.  91,  the 
exclusive  power  of  the  provincial 
legislature  may  be  said  to  be 
absolute.  But  this  is  not  so  as  re- 
gards education,  which  is  separate- 
ly dealt  with  and  has  its  own  code 
both  in  the  British  North  America 
Act  and  in  the  Manitoba  Act.  It 
may  be  said  to  be  anomalous  that 
such  a  restriction  as  that  in  ques- 
tion should  be  imposed  on  the  free 
action  of  a  legislature,  but  is  it 
more  anomalous  than  to  grant  to  a 
minority  who  are  aggrieved  by 
legislation  an  appeal  from  the  legis- 
lature to  the  executive  authority  ? 
And  yet  this  right  is  expressly  and 
beyond  all  controversy  conferred. 
If,  upon  the  natural  construction 
of  the  language  used,  it  should 
appear  that  an  appeal  was  per- 
mitted under  circumstances  in- 
volving a  fetter  upon  the  power  of 
a  provincial  legislature  to  repeal 
its  own  enactments,  their  Lord- 
ships see  no  justification  for  a 
leaning  against  that  construction, 
nor  do  they  think  it  makes  any 
difference  whether  the  fetter  is 
imposed  by  express  words  or  by 
necessary  implication. 

"  In  truth,  however,  to  deter- 
mine that  an  appeal  lies  to  the 
Governor-General  in  Council  in 
such  a  case  as  the  present,  does  not 
involve  the  proposition  that  the 
provincial  legislature  was  unable 
to  repeal  laws  which  it  had  passed. 
The  validity  of  the  repealing  Act 
is  not  now  in  question,  nor  that  it 
was  effectual.  If  the  decision  be 
favourable  to  the  appellants  the 
consequence,  as  will  be  pointed 
out  presently,  will  by  no  means 
necessarily  be  the  repeal  of  the 
Acts  of  1890v  or  the  re-enactment 
of  the  prior  legislation. 

"Bearing  in  mind  the  circum- 
stances which  existed  in  1870,  it 
does  not  appear  to  their  Lordships 
an  extravagant  notion  that  in  cre- 
ating a  legislature  for  the  province 
with  limited  powers  it  should  have 
been  thought  expedient,  in  case 
either  Catholics  or  Protestants  be- 
came    preponderant,    and    rights 
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which  had  come  into  existence 
under  different  circumstances  were 
interfered  with,  to  give  the  Do- 
minion Parliament  power  to  legis- 
late upon  matters  of  education  so 
far  as  was  necessary  to  protect  the 
Protestant  or  Catholic  minority  as 
the  case  might  be. 

"  Taking  it  then  to  be  established 
that  the  2nd  sub-section  of  sec.  22 
of  the  Manitoba  Act  extends  to 
rights  and  privileges  of  the  Roman 
Catholic  minority  acquired  by  legis- 
lation in  the  province  after  the 
Union,  the  next  question  is  whe- 
ther any  such  right  or  privilege 
has  been  affected  by  the  Acts  of 
1890  ?  In  order  to  answer  this 
question,  it  will  be  necessary  to 
esamine  somewhat  more  closely 
than  has  hitherto  been  done  the 
system  established  by  the  earlier 
legislation  as  well  as  the  change 
effected  by  those  Acts. 

"  The  Manitoba  School  Act  of 
1871  provided  for  a  Board  of 
Education  of  not  less  than  10  nor 
more  than  14  members,  of  whom 
one  half  were  to  be  Protestants 
and  the  other  half  Catholics.  The 
two  sections  of  the  Board  might 
meet  at  any  time  separately.  Each 
section  was  to  choose  a  chairman, 
and  to  have  under  its  control  and 
management  the  discipline  of  the 
schools  of  the  section.  One  of  the 
Protestant  members  was  to  be  ap- 
pointed superintendent  of  the  Pro- 
testant schools,  and  one  of  the 
Catholic  members  superintendent 
of  the  Catholic  schools,  and  these 
two  were  to  be  the  joint  sec- 
retaries of  the  Board,  which  was 
to  select  the  books  to  be  used 
in  the  schools,  except  those  having 
reference  to  religion  or  morals, 
which  were  to  be  prescribed  by  the 
sections  respectively.  The  legis- 
lative grant  for  common  school 
education  was  to  be  appropriated, 
one  moiety  to  support  the  Protes- 
tant, the  other  moiety  the  Catholic 
schools.  Certain  districts  in  which 
the  population  was  mainly  Catholic 
were  to  be  considered  Catholic 
school  districts,  and  certain  other 

S  3340. 


districts  where  the  population  was  Brophy  v. 
mainly  Protestant  were  to  be  con-  ^ottoba  °P 
sidered  Protestant  school  districts. 
Every  year  a  meeting  of  the  male 
inhabitants  of  each  district,  sum- 
moned by  the  superintendent  of  the 
section  to  which  the  district  be- 
longed, was  to  appoint  trustees, 
and  to  decide  whether  their  contri- 
butions to  the  support  of  the  school 
were  to  be  raised  by  subscription, 
by  a  collection  of  a  rate  per 
scholar,  or  by  assessment  on  the 
property  of  the  district.  They 
might  also  decide  to  erect  a  school 
house,  and  that  the  cost  of  it  should 
be  raised  by  assessment.  In  case 
the  father  or  guardian  of  a  school 
child  was  a  Protestant  in  a  Catholic 
district,  or  vice  versa,  he  might 
send  the  child  to  the  school  of  the 
nearest  district  of  the  other  section, 
and  in  case  he  contributed  to  the 
school  the  child  attended  a  sum 
equal  to  what  he  would  have  been 
bound  to  pay  if  he  had  belonged  to 
that  district,  he  was  exempt  from 
payment  to  the  school  of  the  dis- 
trict in  which  he  lived. 

"  Acts  amending  the  education 
law  in  some  respects  were  passed 
in  subsequent  years,  but  it  is  not 
necessary  to  refer  to  them,  as  in 
1881  the  Act  of  1871  and  these 
amending  Acts  were  repealed.  The 
Manitoba  School  Act,  1881,  fol- 
lowed the  same  general  lines  as 
that  of  1871.  The  number  of  the 
Board  of  Education  was  fixed  at 
not  more  than  21,  of  whom  12 
were  to  be  Protestants  and  9 
Catholics.  If  a  less  number  were 
appointed  the  same  relative  pro- 
portion was  be  observed.  The 
Board,  as  before,  was  to  resolve 
itself  into  two  sections,  Protestant 
and  Catholic,  each  of  which  was  to 
have  the  control  of  the  schools  of 
its  section,  and  all  the  books  to  be 
used  in  the  schools  under  its  con- 
trol were  now  to  be  selected  by 
each  section.  There  were  to  be, 
as  before,  a  Protestant  and  a  Ca- 
tholic superintendent.  It  was  pro- 
vided that  the  establishment  of  a 
school  district  of  one  denomination 
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should  not  prevent  the  establish- 
ment of  a  school  district  of  the 
other  denomination  in  the  same 
place,  and  that  a  Protestant  and 
Catholic  district  might  include  the 
same  territory  in  whole  or  in  part. 
The  sum  appropriated  by  the  legis- 
lature for  common  school  purposes 
was  to  be  divided  between  the  Pro- 
testant and  Roman  Catholic  sec- 
tions of  the  Board  in  proportion  to 
the  number  of  children  between 
the  ages  of  five  and  fifteen  residing 
in  the  various  Protestant  and 
Roman  Catholic  school  districts  in 
the  province  where  schools  were  in 
operation.  "With  regard  to  local 
assessments  for  school  purposes,  it 
was  provided  that  the  ratepayers 
of  a  school  district  should  pay  their 
respective  assessments  to  the  schools 
of  their  respective  denominations, 
and  in  no  case  was  a  Protestant 
ratepayer  to  be  obliged  to  pay  for 
a  Catholic  school,  or  a  Catholic 
ratepayer  for  a  Protestant  school. 

"  The  scheme  embodied  in  this 
Act  was  modified  in  some  of  its 
details  by  later  Acts  of  the  legis- 
lature, but  they  did  not  affect  in 
substance  the  main  features,  to 
which  attention  has  been  called. 
While  traces  of  the  increase  of 
the  Protestant  relatively  to  the 
Catholic  population  may  be  seen 
in  the  course  which  legislation 
took,  the  position  of  the  Catholic 
and  Protestant  portions  of  the 
community  in  relation  to  educa- 
tion was  not  substantially  altered, 
though  the  State  aid  which  at  the 
outset  was  divided  equally  between 
them  had,  of  course,  to  be  adjusted 
and  made  proportionate  to  the 
school  population  which  each  sup- 
plied. 

"Their  Lordships  pass  now  to  the 
Department  of  Education  and  Pub- 
lic Schools  Acts  of  1890,  which 
certainly  wrought  a  great  change. 
Under  the  former  of  these  Roman 
Catholics  were  not  entitled  as  such 
to  any  representation  on  the  Board 
of  Education  or  on  the  Advisory 
Board,  which  was  to  authorize  text 
books  for  the  use  of  pupils  and  to 


prescribe  the  forms  of  religious 
exercises  to  be  used  in  schools. 
All  Protestant  and  Catholic  school 
districts  were  to  be  subject  to  the 
provisions  of  the  Public  Schools 
Act.  The  public  schools  were  all 
to  be  free,  and  to  be  entirely  non- 
sectarian.  No  religious  exercises 
were  to  be  allowed  unless  con- 
ducted according  to  the  regulations 
of  the  Advisory  Board,  and  with 
the  authority  of  the  school  trustees 
for  the  district.  It  was  made  the 
duty  of  the  trustees  to  take  pos- 
session of  all  public  school  pro- 
perty which  had  been  acquired  or 
given  for  public  school  purposes  in 
the  district.  The  municipal  coun- 
cil of  every  city,  town,  and  village 
was  directed  to  levy  and  collect 
upon  the  taxable  property  within 
the  municipality  such  sums  as 
might  be  required  by  the  public 
school  trustees  for  school  purposes. 
]STo  municipal  council  was  to  have 
the  right  to  exempt  any  property 
whatever  from  school  taxation. 
And  it  was  expressly  enacted  that 
any  school  not  conducted  according 
to  all  the  provisions  of  the  Act,  or 
the  regulations  of  the  Department 
of  Education,  or  the  Advisory 
Board,  should  not  be  deemed  a 
public  school  within  the  meaning 
of  the  law,  and  that  such  school 
should  not  participate  in  the  legis- 
lative grant. 

"  With  the  policy  of  these  Acts 
their  Lordships  are  not  concerned, 
nor  with  the  reasons  which  led  to 
their  enactment.  It  may  be  that 
as  the  population  of  the  province 
became  in  proportion  more  largely 
Protestant  it  was  found  increas- 
ingly difficult,  especially  in  sparsely 
populated  districts,  to  work  the 
system  inaugurated  in  1871,  even 
with  the  modifications  introduced 
in  later  years.  But  whether  this 
be  so  or  not  is  immaterial.  The 
sole  question  to  be  determined  is 
whether  a  right  or  privilege  which 
the  Roman  Catholic  minority  pre- 
viously enjoyed  has  been  affected 
by  the  legislation  of  1890.  Their' 
Lordships   are   unable  to  see  how 
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this  question  can  receive  any  but 
an  affirmative  answer.  Contrast 
the  position  of  the  Roman  Ca- 
tholics prior  and  subsequent  to 
the  Acts  from  which  they  appeal. 
Before  these  passed  into  law  there 
existed  denominational  schools,  of 
which  the  control  and  management 
were  in  the  hands  of  Roman  Ca- 
tholics, who  could  select  the  books 
to  be  used  and  determine  the  cha- 
racter of  the  religious  teaching. 
These  schools  received  their  pro- 
portionate share  of  the  money  con- 
tributed for  school  purposes  out  of 
the  general  taxation  of  the  pro- 
vince, and  the  money  raised  for 
these  purposes  by  local  Assessment 
was,  so  far  as  it  feU^upon  Ca- 
tholics, applied  only  -towards  the 
support  of  Catholic  schools.  What 
is  the  position  of  the  Roman  Ca- 
tholic minority  under  the  Acts  of 
1890  ?  Schools  of  their  own  de- 
nomination, conducted  according 
to  their  views,  will  receive  no  aid 
from  the  State.  They  must  de- 
pend entirely  for  their  support 
upon  the  contributions  of  the 
Roman  Catholic  community,  while 
the  taxes  out  of  which  State  aid  is 
granted  to  the  schools  provided  for 
by  the  statute  fall  alike  on  Ca- 
tholics and  Protestants.  More- 
over, while  the  Catholic  inhabitants 
remain  liable  to  local  assessment 
for  school  purposes,  the  proceeds 
of  that  assessment  are  no  longer 
destined  to  any  extent  for  the  sup- 
port of  Catholic  schools,  but  afford 
the  means  of  maintaining  schools 
which  they  regard  as  no  more  suit- 
able for  the  education  of  Catholic 
children  than  if  they  were  distinc- 
tively Protestant  in  their  character. 

"  In  view  of  this  comparison  it 
does  not  seem  possible  to  say  that 
the  rights  and  privileges  of  the 
Roman  Catholic  minority  in  rela- 
tion to  education  which  existed 
prior  to  1890  have  not  been 
affected. 

"Mr.   Justice   Taschereau  savs 

[22   S.   0.   R.,  p.  577]   that  the 

"  legislation   of    1890   having    been 

irrevocably  held  to  be  intra  vires 


cannot  have  '  illegally '  affected  any  Bropiiy  v. 
of  the  rights  or  privileges  of  the  Att.-Gen.  op 
Catholic  minority.     But  the  word  MANIT0BA' 
'  illegally '  has  no  place  in  the  sub- 
section   in    question.     The   appeal 
is  given  if  the  rights  are  in  fact 
affected. 

"  It  is  true  that  the  religious 
exercises  prescribed  for  public 
schools  are  not  to  be  distinctively 
Protestant,  for  they  are  to  be 
'  non-sectarian,'  and  any  parent 
may  withdraw  his  child  from  them. 
There  may  be  many,  too,  who 
share  the  view  expressed  in  one  of 
the  affidavits  in  Barrett's  case,  that 
there  should  not  be  any  conscien- 
tious objections  on  the  part  of 
Roman  Catholics  to  attend  such 
schools,  if  adequate  means  be  pro- 
vided elsewhere  of  giving  such 
moral  and  religious  training  as 
may  be  desired.  But  all  this  is 
not  to  the  purpose.  As  a  matter 
of  fact,  the  objection  of  Roman 
Catholics  to  schools  such  as  alone 
receive  State  aid  under  the  Act  of 
1890  is  conscientious  and  deeply 
rooted.  If  this  had  not  been  so,  if 
there  had  been  a  system  of  public 
education  acceptable  to  Catholics 
and  Protestants  alike,  the  elaborate 
enactments  which  have  been  the 
subject  of  so  much  controversy  and 
consideration  would  have  been  un- 
necessary. It  is  notorious  that 
there  were  acute  differences  of  opi- 
nion between  Catholics  and  Pro- 
testants on  the  education  question 
prior  to  1870.  This  is  recognised 
and  emphasized  in  almost  every 
line  of  those  enactments.  There 
is  no  doubt  either  what  the  points 
of  difference  were,  and  it  is  in  the 
light  of  these  that  the  22nd  section 
of  the  Manitoba  Act  of  1870,  which 
was  in  truth  a  parliamentary  com- 
pact, must  be  read. 

"  For  the  reasons  which  have 
been  given  their  Lordships  are  of 
opinion  that  the  2nd  sub-section  of 
sec.  22  of  the  Manitoba  Act  is  the 
governing  enactment,  and  that  the 
appeal  to  the  Governor-General  in 
Council  was  admissible  by  virtue 
of  that  enactment,  on  the  grounds 
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set  forth  in  the  memorials  and 
petitions,  inasmuch  as  the  Acts  of 
1890  affected  rights  or  privileges  of 
the  Roman  Catholic  minority  in 
relation  to  education  within  the 
meaning  of  that  sub-section.  The 
further  question  is  submitted  whe- 
ther the  Governor  -  General  in 
Council  has  power  to  make  the 
declarations  or  remedial  orders 
asked  for  in  the  memorials  or  peti- 
tions, or  has  any  other  jurisdiction 
in  the  premises.  Their  Lordships 
have  decided  that  the  Governor- 
General  in  Council  has  jurisdiction, 
and  that  the  appeal  is  well  founded, 
but  the  particular  course  to  be 
pursued  must  be  determined  by 
the  authorities  to  whom  it  has  been 
committed  by  the  statute.  It  is 
not  for  this  tribunal  to  intimate 
the  precise  steps  to  be  taken.  Their 
general  character  is  sufficiently  de- 
nned by  the  3rd  sub-section  of  sec. 
22  of  the  Manitoba  Act. 


"It  is  certainly  not  essential 
that  the  statutes  repealed  by  the 
Act  of  1890  should  be  re-enacted, 
or  that  the  precise  provisions  of 
these  statutes  should  again  be  made 
law.  The  system  of  education 
embodied  in  the  Acts  of  1890  no 
doubt  commends  itself  to,  and  ade- 
quately supplies  the  wants  of,  the 
great  majority  of  the  inhabitants 
of  the  province.  All  legitimate 
ground  of  complaint  would  be  re- 
moved if  that  system  were  supple- 
mented by  provisions  which  would 
remove  the  grievance  upon  which 
the  appeal  is  founded,  and  were 
modified  so  far  as  might  be  neces- 
sary to  give  effect  to  these  pro- 
visions. 

"Their  Lordships  will  humbly 
advise  Her  Majesty  that  the  ques- 
tions submitted  should  be  answered 
in  the  manner  indicated  by  the 
views  which  they  have  expressed." 

No  costs  of  the  appeal. 


Legislation  for 
uniformity  of 
laws  in  three 
provinces. 


Uniformity  of  Laws  in  Ontario,  Nova  Scotia,  and 
New  Brunswick. 

94.  Notwithstanding  anything  in  this  Act,  the  Par- 
liament of  Canada  may  make  provision  for  the  uni- 
formity of  all  or  any  of  the  laws  relative  to  property 
and  civil  rights  in  Ontario,  Nova  Scotia,  and  New 
Brunswick,  and  of  the  procedure  of  all  or  any  of  the 
courts  in  those  three  provinces,  and  from  and  after  the 
passing  of  any  Act  in  that  behalf  the  power  of  the  Par- 
liament of  Canada  to  make  laws  in  relation  to  any 
matter  comprised  in  any  such  Act  shall,  notwithstand- 
ing anything  in  this  Act,  be  unrestricted ;  but  any  Act 
of  the  Parliament  of  Canada  making  provision  for  such 
uniformity  shall  not  have  effect  in  any  province  unless 
and  until  it  is  adopted  and  enacted  as  law  by  the  legis- 
lature thereof.1 


1  The  province  of  Quebec  is 
omitted  from  this  section,  for  the 
obvious  reason  that  the  law  which 
governs   the  "  property  and  civil 


rights"  in  Quebec  is  in  the  main 
the  French  law  as  it  existed  at  the 
time  of  the  cession  of  Canada, 
and   not  the   English  law  which 
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prevails  in  the  other  provinces. 
And  the  words,  "property  and 
civil  rights,"  are  used  in  the  same 
sense  as  in  sub-sec.  13,  sec.  92, 
and  there  seems  no  reason  for  pre- 
suming that  contracts  and  the 
rights  arising  from  them  were  not 
intended  to  be  included  in  this  pro- 
vision for  uniformity. 

See  Citizens'  Insurance  Co.  v. 
Parsons,  4  S.  C.  R.  215;  in  P.  C. 
Nov.  26, 1881,  7  App.  Cas.  p.  110; 


51  L.  J.  P.  C.  11;  45  L.  T.  721. 

[See  Note,  sub-sec.  13,  sec.  92.] 

It  therefore  seems  .to  have  been 
considered  that  the  Dominion  had 
no  power  to  legislate  under  this 
section  in  regard  to  contracts  sub- 
ject to  the  Quebec  law  so  as  to 
alter  that  law. 

See  Notes,  "  Divorce ''  and  "  So- 
lemnization of  Marriage,"  sub-sec. 
25,  sec.  91 ;  sub-sec.  12,  sec.  92. 


Agriculture  and  Immigration. 
95.  In  each  province  the  legislature  may  make  laws  concurrent 

A  >  ...     powers  of  legia- 

in  relation  to  agriculture  in  the  province,  and  to  immi-  lation  respect- 
gration  into  the  province ;  and  it  is  hereby  declared  &e.a  " 
that  the  Parliament  of  Canada  may  from  time  to  time 
make  laws  in  relation  to  agriculture  in  all  or  any  of  the 
provinces,  and  to  immigration  into  all  or  any  of  the 
provinces ;  and  any  law  of  the  legislature  of  a  province 
relative  to  agriculture  or  to  immigration  shall  have 
effect  in  and  for  the  province  as  long  and  as  far  only 
as  it  is  not  repugnant  to  any  Act  of  the  Parliament  of 
Canada} 


1  Burton,  J. A.,  said,  in  Local 
Option  Act  Case,  Sept.  23, 1891, 
18  O.  A.  R.  p.  590:  "The  two 
cases  mentioned  in  sec.  95  are 
agriculture  and  immigration  where 
the  powers  are  concurrent,  and 
here,  of  course,  provision  had  to 
be  made  for  one  or  other  giving 
way  in  the  event  of  their  clashing, 
and  so  it   is    especially   provided 


that  the  local  legislation  in  these  Local  Optiok 
two  cases  shall  be  valid  only  so  far  AcT  Cask. 
as  it  does  not  conflict  with  that  of 
the  Parliament  of  Canada."  And  he 
goes  on  to  say  this  is  the  only  sec- 
tion where  such  provision  is  made. 
[(See  Note,  sub-sec.  9,  sec.  92.] 

Aliens  have  no  legal  right  to  be 
allowed  to  land  in  the  colonies. 
[See  Notes,  p.  63,  and  sub-sec.  14, 
sec.  92.] 


VII. — Judicature. 
96.  The  Governor-General  shall  appoint  the  judges  Appointment 
of   the   superior,   district,  and  county   courts   in   each 
province,  except  those  of  the  courts  of  probate  in  Nova 
Scotia  and  New  Brunswick} 


1  See  American  Constitution, 
art.  3.  s.  1. 

Read  with  this  section  the  sec- 
tions 97,  98,  99,  and  100. 

S_2340. 


The  Minister  of  Justice,  John 
Macdonald,  concurred  in  a  report 
made  by  his  deputy,  14  June  1879, 
that  it  was  beyond  the  powers  of 
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tie  local  legislature  to  allow  to  the 
judges  of  the  county  court  fees  for 
performing  their  duties  as  such 
judges  while  they  at  the  same  time 
received  a  fixed  salary  from  the 
Dominion  Government  for  the  per- 
formance of  those  duties.  Refer- 
ence was  made  to  an  Act  of  Ontario 
in  1869,  32  Vict.  c.  22.,  whereby 
the  sum  of  $1,000  each  year  was 
allowed  to  the  judges  of  the  superior 
courts^  payable  out  of  the  moneys 
of  the  province.  The  opinion  of 
the  law  officers  of  the  Crown  in 
England  was  taken,  and  they  were 
of  opinion  that  the  Act  was  incom- 
petent. The  then  Minister  of  Justice 
expressed  his  own  opinion  that  the 
judges  of  the  superior  courts  could 
not  properly,  and  without  a  breach 
of  the  provisions  of  the  B.  N.  A. 
Act,  receive  emolument  for  per- 
forming the  judicial  duties  from 
any  power  but  the  power  which 
appoints  and  pays  them  the  legal 
salary  attached  to  the  office.  Prov. 
Leg.,  1886. 

On  the  Duty  of  Judges. — 
Reg.  v.  Bcbah.  Lord  Selborne,  in  Reg.  v.  Bubah, 
June  5, 1878,  Wheeler's  P.  C.  Law. 
55 ;  3  App.  Cas.  p.  904,  said :  "  The 
established  courts  of  justice,  when 
a  question  arises  whether  the  pre- 
scribed limits"  [of  the  provincial 
legislature]  "have  been  exceeded, 
must  of  necessity  determine  that 
question ;  and  the  only  way  in 
which  they  can  properly  do  so 
is  by  looking  to  the  terms  of  the 
instrument  by  which,  affirmatively, 
the  legislative  powers  were  created, 
and  by  which,  negatively,  they  are 
restricted.  If  what  has  been  done 
is  legislation  within  the  general 
scope  of  the  affirmative  words  which 
give  the  power,  and  if  it  violates  no 
express  condition  or  restriction  by 
which  that  power  is  limited  (in 
which  category  would,  of  course,  be 
included  any  Act  of  the  Imperial 
Parliament  at  variance  with  it),  it 
is  not  for  any  court  of  justice  to 
inquire  further,  or  to  enlarge  con- 
structively those  conditions  and  re- 
strictions," 


Keg.  v. 
Bennett 


In  Makbtjry  v.  Madison,  Feb 
1803, 5  S.  C.  R.  (U.  S.)  (1  Cranch), 
p.  177,  it  was  said,  per  Curiam  :  "  It 
is   emphatically  the  province  and 
duty  of  the  judicial  department  to 
say  what  the  law  is  [see  case  given, 
sec.  41].    Those  who  apply  the  rule 
to  particular  cases,  must  of  necessity 
expound  and  interpret  that  rule.    If 
two  laws  conflict  with  each  other, 
the    courts    must  decide    on    the 
operation  of  each.     So  if  a  law  be 
in  opposition  to  the  Constitution  ;  if 
both  the  law  and  the  Constitution 
apply  to  a  particular  case,  so  that 
the  court  must  either  decide  that 
case  conformably  to  the  law,  disre- 
garding the  Constitution,  or  con- 
formably to  the  Constitution,  dis- 
regarding the  law ;  the  court  must 
determine  which  of  those  conflicting 
rules  governs  the  case.     This  is  the 
very  essence  of  judicial  duty.     If, 
then,  the  courts  are  to  regard  the 
Constitution,  and  the  Constitution 
is  superior  to  any  ordinary  Act  of 
the  legislature,  the  Constitution  and 
not  such  ordinary  Act  must  govern 
the  case  to  which  they  both  apply." 
And  again, "  The  judicial  power  of 
the  United  States  is  extended  to  all 
cases  arising  under  the  Constitution. 
Could  it  be  the  intention  of  those 
who  gave  this  power,  to  say  that  in 
using  it  the  Constitution  should  not 
be  looked  into  ?     That  a  case  aris- 
ing under  the  Constitution  should 
be  decided  without  examining  the 
instrument  under  which  it  arises  ?  " 
In  Reg.  v.  Bennett,  20  Oct. 
1882,  1  O.  R.  p.  462,  Cameron,  J., 
held    that    the  legislature  of  the 
province  of  Ontario  had  power  to 
(R.  S.  O.  c.  71)  provide  for  the 
qualification  and    appointment  of 
justices  of  the  peace.     That  learned 
judge  said :  "  Justices  of  the  peace 
are  part  of  the  system  of  the  ad 
ministration  of  justice  in  the  pro 
vince,  and  therefore  under  sub-sec. 
14,  sec.  92,  of  the  B.  N.  A.  Act, 
the  right  to  legislate  as  to  their 
appointment  is  expressly  conferred 
upon  the   legislature  of  the  pro- 
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vince."  "  This  view  is  supported  by 
the  provision  contained  in  sec.  96, 
giving  the  appointment  of  judges 
of  the  superior,  district,  and  county 
courts  to  the  Governor-General, 
and  no  provision  being  made  for 
the  appointment  of  any  subordinate 
officer  or  authority  in  connection 
with  the  administration,  indicating 
the  intention  of  the  Imperial  Par- 
liament, under  the  assignment  of 
the  power  to  make  laws  relating  to 
the  administration  of  justice  to  the 
local  legislature,  was  to  give  such 
legislature  full  power  to  legislate  as 
to  the  appointment  of  all  officers 
connected  with  the  administration, 
except  the  judges,  in  respect  to 
whose  appointment  the  appointing 
power  was  expressly  indicated." 

In  Wilson  v.  McGuibe,  Feb.  3, 
1883,  2  O.  R.  118,  the  question 
arose,  Could  the  Ontario  Legisla- 
ture authorize  a  county  court  judge 
to  act  in  any  county  other  than 
that  he  was  appointed  for.  It  was 
held  it  could.  The  Local  Courts  Act, 
R.  S.  0. 1877,  c.  42.  s.  16,  allowed 
any  part  of  Ontario  to  be  divided 
into  districts  or  groups  of  counties 
by  proclamation  of  the  Lieutenant- 
Governor.  Sec.  17.  After  the 
creation  of  a  district,  the  several 
county  courts,  courts  of  general 
session,  division  courts,  &c,  and  all 
other  courts  which  a  county  court 
may  hold  in  each  county,  shall  be 
held  by  the  judges  in  the  district 
in  rotation.  Sec.  18.  The  judges 
shall  meet  and  arrange  which  of 
the  said  courts  in  a  district  shall  be 
held  by  each  judge  throughout  the 
year.  The  judges  so  arranged,  and 
the  county  court  judge  of  Lambton 
under  such  arrangement  held  a 
Middlesex  Division  Court,  and  made 
an  order  which  gave  rise  to  the  case, 
it  being  alleged  it  was  ultra  vires  in 
that  the  judge  acted  out  of  Lamb- 
ton.  Held  by  Hagarty,  C  J.,  and 
Cameron,  J.  (Armour,  J.,  dissent- 
ing), that,  as  the  local  legislature 
had  power  to  abolish  such  courts 
and  to  establish  others  for  the  dis- 
posal of  the  like  or  other  classes  of 


business,  it  had  the  right  to  appoint  Wilsons. 
officers  to  preside  over  them,  and  BIo&UIE:a- 
the  order  was  not  ultra  vires. 
Hagarty,  C.J. ,  said:  "The  Legis- 
lature of  Ontario  has  complete 
power  over  the  division  courts  as 
to  their  existence,  constitution,  re- 
arrangement, &c.  In  the  case  of 
the  superior  and  county  courts,  the 
general  Government  interpose  in 
the  power  of  appointing  the  judges. 
The  county  judges  appointed  by 
the  Crown  have  presided  over  these 
division  courts  from  their  estab- 
lishment. The  provincial  legisla- 
ture, since  its  establishment,  has 
made  many  changes  in  those  courts, 
enlarging  their  jurisdiction  and 
making  provisions  f  or  enforcing  their 
process  over  property  and  persons 
outside  their  ordinary  boundaries, 
but  have  never  interfered  with  the 
principle  of  having  them  presided 
over  by  a  county  court  judge,  and 
even  before  confederation  (C.  S. 
U.  C.  c.  19.  ss.  16,  17)  the  judge 
of  another  county  court  could  act 
in  the  case  of  illness  or  unavoidable 
absence."  "  I  do  not  feel  that  in 
the  case  before  us  any  difficulty  is 
created  by  the  fact  of  the  judge  of 
Lambton  being  an  officer  appointed 
by  the  Dominion  expressly  for  that 
county.  It  was  urged  he  could 
not  perform  judicial  duties  beyond 
its  limits.  It  is  sufficient  here  to 
say  that  he  has  in  fact  performed 
them  under  the  authority  of  the 
provincial  legislature,  and  that  the 
latter,  having  complete  power  over 
the  division  courts,  have  designated 
him,  amongst  other  named  function- 
aries, to  preside  in  the  court." 

In  Ganong  v.  Bayley,  May  Ganong  v. 
1877,  17  S.  C.  N.  B.  (1  Pugs,  and  Batlby- 
B.)  325,  it  was  held  by  Weldon, 
Fisher,  and  Wetmore,  J  J.  (Allen, 
C.J.,  and  Duff,  J.,  dissenting),  that 
sec.  1  of  the  New  Brunswick  Act, 
39  Vict.  c.  8.,  establishing  parish 
courts,  which  authorized  the  Lieu- 
tenant-Governor to  appoint  a  com- 
missioner to  try  causes  in  the  court 
established,  was  not  ultra  vires. 

Weldon,    J.,    said :    "  At    the 
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time  of  passing  of  the  Confedera- 
tion Act  there  were  superior  courts 
in  all  the  provinces  which  were 
embraced  in  the  confederacy. 
There  were  district  courts  in 
Canada.  In  Lower  Canada  there 
were  the  districts  of  Gaspe,  of 
Saguenay,  and  of  Chicoutimi;  there 
were  county  courts  existing  in 
Upper  Canada,  and  consequently 
were  established  in  New  Brunswick, 
Nova  Scotia,  aDd  Prince  Edward 
Island.  It  appears  to  me  that  these 
were  the  courts  that  the  Governor- 
General  was  to  appoint  the  judges 
to,  when  established,  or  as  vacan- 
cies may  occur,  and  to  provide  for 
them  salaries,  allowances,  and  pen- 
sions. There  were  also,  at  the 
passing  of  the  Confederation  Act, 
Commissioners'  Courts  for  the  sum- 
mary trial  of  small  cases,  in  what 
is  now  the  province  of  Quebec,  and 
there  were  Division  Courts  in  On- 
tario. No  reference  is  made  to 
them  in  the  said  Act.  The  several 
acts  establishing  these  small  courts 
in  the  several  provinces,  prior  to 
confederation,  also  provided  for  the 
appointment  of  officers  thereof,  by 
the  several  local  executives,  and 
were  not  referred  to  or  expressly 
provided  for  in  the  said  Act.  I  am 
therefore  of  opinion  the  local  legis- 
lature in  passing  the  Acts  for  the 
recovery  of  small  debts  in  the  re- 
spective parishes  of  the  county,  and 
providing  for  the  appointment  of 
persons  to  carry  out  the  provisions 
thereof  by  the  local  executive,  was 
within  its  powers,  and  in  such  case 
the  executive  authority  continued 
as  it  existed  at  the  Union,  unless 
the  same  was  altered  by  the  pro- 
visions of  the  Union,  which  is  not 
expressly  done.  There  were  many 
officers  which  the  Governor-General 
had  the  appointment  of  vested  in 
him  as  the  Queen's  representative 
to  make  in  the  provinces,  but  that 
power  may  be  limited  by  the  pass- 
ing of  Acts  by  the  local  legislatures, 
assented  to  by  the  Governor-Gene- 
ral, and  any  Act  creating  an  office, 
and  vesting  the  appointment  in  the 
Governor  and  Executive  Council, 


would  be  valid,  if  not  disallowed 
by  the  Governor- General."  This 
principle  has  been  recognised  by 
the  Colonial  Secretary  in  1872,  and 
carried  out  in  various  Acts.  "And 
the  power  of  appointment  which 
was  in  the  Crown,  to  be  exercised 
by  the  representative  of  the  Queen, 
has  been  transferred  to  the  Lieu- 
tenant-Governor. See  31  Vict, 
c.  30.  for  appointment  of  members 
of  the  legislative  council ;  32  Vict, 
c.  92.  for  appointment  of  justices 
of  the  peace;  32  Vict.  c.  93.  re- 
lating to  marriage  licenses;  36  Vict, 
c.  3.  respecting  appointment  of 
Notaries  Public ;  36  Vict.  c.  21.  re- 
specting the  appointment  of  Queen's 
Counsel;  32  Vict.  c.  6.  relating  to 
the  presentation  of  Rectors  of  the 
Church  of  England  in  the  province ; 
34  Vict.  c.  1.  appointment  of  police 
magistrate  in  and  for  the  city  of 
Eredericton,  and  giving  him  juris- 
diction in  civil  suits  to  the  extent  of 
$40.  Some  of  these  Acts  are  spe- 
cially approved  of  by  the  Governor- 
General,  others  left  to  their  opera- 
tion. As  the  Act  establishing  parish 
courts  has  not  been  disallowed  by 
the  Governor- General  as  directed 
under  the  90th  section  of  the  Union 
Act,  I  am  of  opinion  it  was  within 
the  power  of  the  legislature  to  pass 
the  Act." 

Eisher,  J.,  said :  Sub-section  14 
"  of  section  92  of  the  B.  N  .A.  Act 
confers  upon  the  local  legislatures 
the  power  of  providing  for  the  con- 
stitution, maintenance,  and  organi- 
zation of  provincial  courts,  so  that 
the  authority  to  legislate  upon  the 
subject  is  clear.  Slaving  so  legis- 
lated, had  the  local  legislature  power 
to  give  the  appointment  of  the 
persons  who  are  to  try  the  causes 
or  administer  justice  in  the  courts 
to  the  Lieutenant-Governor,  or 
must  such  appointments  vest  in  the 
Governor-General  ?  This  depends 
upon  the  meaning  of  sections  96, 
97,  98, 99,  and  100  of  the  B.  N.  A. 
Act,  and  construing  all  these  sec- 
tions together — and  in  that  way  they 
explain  themselves.  It  is  obvious 
that  it  was  the  intention  of  the  Act 
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to  vest  in  the  Governor-General 
only  the  appointment  of  the  judges 
of  the  county  courts,  and  those  of 
a  more  extensive  or  Canadian  juris- 
prudence. At  the  time  of  the 
Union,  there  were  in  existence 
courts  and  judges  of  courts,  answer- 
ing the  description  given  in  these 
sections,  having  both  civil  and 
criminal  jurisdiction.  It  being  re- 
quired that  they  should  be  appointed 
from  the  bar,  showing  that  they 
must  have  received  a  professional 
education,  evidences  the  mind  of 
the  legislature  as  referring  only  to 
judges  of  the  higher  class.  Then 
the  charging  the  revenues  of 
Canada  with  their  salaries  and  pen- 
sions of  itself  shows  that  the  sec- 
tions all  refer  to  a  higher  class. 
When  the  B.  N.  A.  Act  came  into 
operation,  there  were  in  Nova 
Scotia  and  New  Brunswick  courts 
for  the  trial  of  small  causes  in  the 
different  localities,  similar  to  those 
authorized  by  the  Act  of  39  Vict, 
c.  5.,  presided  over  by  justices  of 


the  peace,  the  class  of  persons  who  Gasono  v. 
are  now  appointed ;  and  the  only  Bayiey- 
difference  is,  that  instead  of  every 
justice  of  the  peace  having  power 
to  try,  it  is  now  restricted  to  such 
of  the  justices  as  the  Lieutenant- 
Governor  shall  specially  appoint 
therefor,  and  they  have  jurisdiction 
to  a  larger  amount.  In  Nova 
Scotia  the  Act  that  gave  one  justice 
power  to  try  causes  not  exceeding 
$20,  authorized  any  two  justices  to 
try  to  the  amount  of  $80.  All 
these  Acts  are  very  similar  in  their 
provisions  as  to  the  mode  of  juris- 
diction, and  persons  appointed  to 
preside  in  the  court  they  establish. 
The  justices  of  the  peace  who  are 
the  judges  of  these  courts — styled 
commissioners — may  be  farmers, 
merchants,  mechanics,  or  any  other 
class,  and  it  does  seem  to  me  to  be 
very  preposterous  to  suppose  that 
they  come  within  the  category  of 
judges  specified  in  the  different 
sections  of  the  B.  N.  A.  Act  to 
which  I  have  referred." 


97.  Until   the  laws  relative   to  property  and   civil  Selection  of 

*  ■  .  Ju<lges  in  On- 

rights  m  Ontario,   Nova  Scotia,  and  New  Brunswick,  tarfo,  &e. 
and  the  procedure  of  the  courts  in  those  provinces,  are 
made  uniform,  the  judges  of  the  courts  of  those  pro- 
vinces appointed  by  the   Governor  -  General   shall  be 
selected  from  the  respective  bars  of  those  provinces.1 


1  The  Manitoba  Legislature  at- 
tempted to  pass  an  Act  to  consti- 
tute and  incorporate  the  Law 
Society  of  Manitoba.  The  Lieu- 
tenant-Governor, 14  April  1872, 
reported  the  Bill  seemed  premature, 
because  if  the  provisions  of  the 
Union  Act,  which  confines  the  se- 
lection of  judges  in  any  province  to 
the  bar  of  that  province,  should  be, 
as  he  thought  they  were,  applicable 
to  Manitoba,  it  would  not  be  de- 
sirable to  force  the  admission  here 
or  to  restrict  the  Government  at 
Ottawa  in  their  selection  of  judges 
to  such  persons  as  the    existing 

98.  The  judges  of  the  courts  of   Quebec  shall  be  Selection  of 
selected  from  the  bar  of  that  province.  ttc!11 


members  of  the  Manitoba  bar 
might  think  fit  to  admit.  Another 
objection  was  the  power  given  under 
the  Bill  to  the  bar  to  regulate  their 
own  fees. 

In  an  Act  to  establish  a  supreme 
court  in  the  province  of  Mani- 
toba, sec.  5  provided  that  no  chief 
justice  or  puisne  judge  of  the 
Supreme  Court  should  be  appointed 
unless  such  person  is  able  to  speak 
both  the  French  and  English  lan- 
guages. The  Minister  of  Justice, 
14  April  1873,  considered  this  Bill 
ultra  vires. 
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of  judges  of  jo  x 

superior  courts,  office  during  good  behaviour,  hut  shall  be  removable 
by  the  Governor-General  on  address  of  the  Senate  and 
House  of  Commons.1 


1  An  Act  of  the  Manitoba  Legis- 
lature for  the  registration  of  voters 
(c.  6.)  provided,  sees.  21,  22,  that 
any  judge  refusing  or  neglecting 
to  perform  any  duty  imposed  upon 
him  by  the  Act  shall  be  liable  to  a 
fine.     14  April  1873,  the  Minister 


of  Justice  (Macdonald)  reported 
that  the  99th  section  of  the  B.  N.  A. 
Act  provided  fully  for  the  manner 
in  which  the  judges  could  be  called 
to  account,  and  their  position  should 
not  be  otherwise  affected  by  such 
legislation  as  that  in  question. 


Salaries,  &e.  of  100.  The  salaries,  allowances,  and  pensions  of  the 
judges  of  the  superior,  district,  and  county  courts  (ex- 
cept the  courts  of  probate  in  Nova  Scotia  and  New 
Brunswick),  and  of  the  Admiralty  courts  in  cases  where 
the  judges  thereof  are  for  the  time  being  paid  by 
salary,  shall  be  fixed  and  provided  by  the  Parliament 
of  Canada.1 


General  Court 
of  Appeal,  &c. 


1  The  provinces  cannot  give  any  allowance  to  the  judges. 

101.  The  Parliament  of  Canada  may,  notwithstand- 
ing anything  in  this  Act,  from  time  to  time  provide  for 
the  constitution,  maintenance,  and  organization  of  a 
general  Court  of  Appeal  for  Canada,  and  for  the  estab- 
lishment of  any  additional  courts  for  the  better  ad- 
ministration of  the  laws  of  Canada.1 


1  Before  the  institution  of  the 
Supreme  Court,  the  Dominion  Con- 
troverted Elections  Act,  1874  [Can. 
Act,  37  Vict.  c.  10.],  conferred  the 
trial  of  election  petitions  on  the 
judges.  It  was  held  not  ultra 
vires.  See  Valin  v.  Langlois, 
ante,  p.  18  (from  Supreme  Ct. 
Dom.)  ;  Theberge  v.  Landry,  ante, 
p.  45  (from  the  Superior  Court, 
province  of  Quebec) ;  and  Kennedy 
v.  Purcell,  7  July  1888  [see  ante, 
p.  314],  an  appeal  from  the  Su- 
preme Court  of  the  Dominion. 

The  Supreme  Court  of  Canada, 
the  highest  court  in  the  Dominion, 
was  established  in  1875  by  the  Do- 
minion Act  38  Vict.  c.  11.  [amen- 


ded since  by  E.  S.  C,  1886,  c. 
135.;  and  54  &  55  Vict.  c.  25. 
See  below,  pp.  405-6.]  It  has  an 
appellate  civil  and  criminal  juris- 
diction. In  controverted  election 
petitions  it  has  an  appellate  juris- 
diction. Also  questions  between 
the  Dominion  and  the  provinces, 
or  between  two  or  more  provinces, 
on  condition  the  legislature  pass  an 
Act  to  that  effect,  may  be  enter- 
tained by  it. 

In  the  Dominion  Liquor  License 
Act,  1884,  there  was  a  special  sec- 
tion (26)  to  the  effect  that  the  Go- 
vernor-General in  Council  might 
refer  any  question  to  the  Supreme 
Court  for  its  opinion,  and  The  Do.- 
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minion  v. The  Pour  Provinces,  In  re 
The  Liquor  Licenses  Acts,  1883-4, 
was  heard  under  this  section  in 
1885  ;  but  the  court  gave  no  formal 
opinion,  which  has  been  considered 
a  great  want  in  determining  what 
line  of  thought  was  passing  through 
their  Lordships'  minds.  Now 
54  &  55  Vict.  (Dom.)  c.  25.  s.  4 
provides  for  that,  altering  sec.  37  of 
E.  S.  0.,  1886,  c.  135,  and  38  Vict. 
c.  11.  s.  52,  and  Ontario  has 
a  like  law,  53  Vict.  c.  13.  [see 
below,  pp.  405-6,  401-2],  enact- 
ing in  effect  that  any  matter  with 
reference  to  which  the  Governor  or 
Lieutenant-Governor  in  Council, 
respectively,  see  fit  may  be  referred 
to  the  Supreme  Court  (Ontario 
Courts) ,  for  hearing.  It  is  provided 
the  judges  are  to  give  their  reasons, 
and  that  although  the  opinions  of 
the  court  are  advisory  only,  for  all 
purposes  of  appeal  to  Her  Majesty 
in  Council  these  are  to  be  treated 
as  a  final  judgment  of  the  said 
courts  between  the  parties.  Leave 
to  appeal  has  always  been  asked 
from  the  Judicial  Committee  in 
England  on  appeal  in  these  refer- 
ences, as  in  all  other  appeals  from 
the  Supreme  Court  of  Canada. 
Thus  the  last  Manitoba  school 
case  was  heard  [see  sec.  93],  and 
The  Att.-Gen.  of  Ontario  v.  The 
Att.-Gen.  of  the  Dominion  and 
Brewers  and  Distillers  in  1895  [see 
Appendix  C], 

ByE.  S.  C,  1886,  c.  135.  s.  38, 
either  House  of  Parliament  may 
refer  to  the  court  any  private  Bill 
for  its  report  thereon. 

The  Supreme  Court  of  Canada 
holds  its  sittings  three  times  a  year 
at  Ottawa,  in  February,  May,  and 
October.  It  is  presided  over  by  a 
Chief  Justice  and  five  puisne  judges, 
two  of  whom  must  have  been 
members  of  the  Quebec  bar,  and 
all  of  whom  must  reside  within  five 
miles  of  the  city  of  Ottawa. 

By  sec.  26,  R.  S.  C.  c.  135.,  it  is 
provided  an  appeal  shall  lie  direct 
to  the  Supreme  Court  from  the 
judgment  of  the  court  of  original 
jurisdiction  by  consent  of  parties. 


"Where  two  persons  claimed  a  Privy  Council 
sum  of  money  in  an  appeal  to  the  Practlce- 
Supreme  Court,  and  it  appearing 
that  one  really  represented  the  Go- 
vernment of  Nova  Scotia,  a  special 
agreement  was  made  whereby  that 
Government  were  to  come  in  and 
be  a  party  to  the  cause,  and  be 
bound  by  it.  The  agreement  finally 
said  :  "  The  order  to  be  made  pur- 
suant to  this  agreement  shall  be 
considered  a  final  disposition  of  all 
contentions,  whether  now  in  litiga- 
tion or  not,"  arising  under  the 
articles  which  are  the  subject  of 
dispute.  The  Privy  Council  re- 
fused to  give  special  leave  to  ap- 
peal, such  reference  to  the  S.  C. 
being  in  the  nature  of  an  arbitra- 
tion, and  that  the  S.  C.  was  not 
acting  in  its  ordinary  jurisdiction 
as  a  court  of  appeal.  Att.-Gen.  of 
Nova  Scotia  v.  Gregory,  Cassels' 
S.  C.  D.  727;  in  P.  C.  April  3, 
1886,  11  App.  Cas.  229;  55  L.  J. 
P.  C.  40 ;  55  L.  T.  270. 

The  Exchequer  Court  is  presided 
over  by  a  single  judge,  and  can  sit 
anywhere  in  Canada.  It  is  •  also  a 
Colonial  Court  of  Admiralty  [54 
&  55  Vict.  (Dom.)  c.  29.],  hav- 
ing such  jurisdiction  throughout 
Canada  and  its  waters,  whether 
tidal  or  non-tidal,  or  naturally 
navigable  or  artificially  made  so, 
and  all  persons  shall  have  all  rights 
and  remedies  in  all  matters  con- 
nected with  navigation,  shipping, 
trade,  or  commerce,  as  may  be  had 
or  enforced  in  any  Colonial  Court 
of  Admiralty  under  the  Imperial 
Colonial  Court  of  Admiralty  Act, 
1890,  53  &  54  Vict.  c.  27.  [see  post, 
Appendix  A] .  Local  Courts  of  Ad- 
miralty have  been  established  in 
accordance  with  the  Dominion  Act 
in  Quebec,  Nova  Scotia,  New 
Brunswick,  British  Columbia, 
Prince  Edward  Island,  and  To- 
ronto district,  the  limits  of  which 
are  elastic  and  may  be  altered  by 
the  Governor  in  Council. 

By  Crim.  Pro.  Act  [see  E.  S. 
of  C.  c.  174.]  provision  is  made  for 
the  reservation  of  Crown  cases. 

It  is  important    to    state    that 
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the  provinces  can  appeal  to 
the  Privy  Council  without  going 
through  the  S.  C.  of  C. — For  appeal 
from  Ontario,  see  below ;  from 
Quebec,  below;  from  Nova  Scotia, 
Index  to  Lon.  Gaz., "  paper  printed 
by  P.  C.  20  March  1863  "  ;  from 
New  Brunswick,  Order  in  Council, 
Lon.  Gaz.,  7  Dec.  1852,  p.  3575 ; 
Manitoba,  Order  in  Council,  Off. 
Can.  Gaz.,  April  30, 1892,  p.  2044 ; 
North- West  Territories,  Order  in 
Council,  ibid.,  March  5,  1892, 
p.  1646;  and  Prince  Edward  Is- 
land, by  Royal  Instructions,  13  Dec. 
1838;  see  In  re  Monckton,  22  June 
1837.  1  Moo.  P.  C.  455;  In  re 
Cambridge,  11  Feb.  1841,  3  Moo. 
P.  C.  175,  and  Kelly  v.  Sulivan. 
From  Newfoundland,  by  Charter 
of  Justice;  see  31  Geo.  3.  (1791) 
c.  29.,  ante,  p.  6. 

The  Supreme  Court  of  Ontario 
consists  of  Supreme  Court  of  Judi- 
cature, two  divisions,  called  High 
Court  of  Justice  for  Ontario,  and 
Court  of  Appeal  for  Ontario.  The 
first  division  is  composed  of  Q.  B., 
C.  P.,  and  Chancery.  Q.  B. 
and  C.  P.  have  each  a  C.  J.  and 
two  judges.  The  Chancery  Court 
is  presided  over  by  a  Chancellor  and 
three  judges.  The  judges  of  On- 
tario, as  well  as  those  of  Quebec, 
Nova  Scotia,  and  New  Brunswick, 
are  selected  from  the  bar  of  their 
own  province. 

Special  questions  are  also  re- 
ferred to  the  Court  of  Appeal,  On- 
tario, under  53  Vict.  (Ont.)  c.  13. ; 
see  Att.-Gen.  of  Ontario  v.  Att.- 
Gen.  of  Dominion,  in  re  assign- 
ments and  preferences,  9  May 
1893,  20  O.  A.  R.  489 ;  in  P.  C. 
Feb.  24,  [1894]  5  A.  C.  189; 
63  L.  J.  P.  C.  59;  70  L.  T.  538. 
And  In  re  the  Local  Option  Act, 
1891,  18  O.  A.  R.  573,  ante, 
p.  205. 

The  right  of  appeal  straight  to  P. 
C.  from  Ontario  is ; — In  a  case  where 
the  matter  in  controversy  exceeds  the 
sum  or  value  of  $4,000,  as  well  as  in 
a  case  where  the  matter  in  question 
relates  to  the  taking  of  any  annual 
or  other  rent,  customary,  or  other 


duty  or  fee,  or  any  like  demand  of 
a  general  and  public  nature  affect- 
ing future  rights,  of  what  value 
and  amount  soever  the  same  may 
be,  an  appeal  shall  lie  to  Her  Ma- 
jesty in  her  Privy  Council;  and 
except  as  aforesaid  no  appeal  shall 
lie  to  Her  Majesty  in  her  Privy 
Council :  R.  S.  O.,  1887,  c.  41.  s.  1. 

The  highest  court  of  Quebec  is 
the  Q.  B.,  with  a  C.  J.  and  five 
puisne  judges.  The  court  below 
the  Q.  B.  is  the  Superior  Court, 
with  a  C.  J.  and  29  puisne  judges. 
It  may  be  noticed  that  in  Quebec 
it  has  been  held  by  the  Judicial 
Committee  that  an  advocate  may 
sue  for  his  fees.  Reg.  v.  Doutre, 
July  12,  1884,  9  App.  Cas.  745 ; 
53  L.  J.  P.  C.  85 ;  51  L.  T.  669. 

In  Nova  Scotia,  the  Chief  Jus- 
tice of  the  Supreme  Court,  the  judge 
in  Equity,  and  five  puisne  judges. 

New  Brunswick,  the  Chief  Jus- 
tice of  the  Supreme  Court,  the 
judge  in  Equity,  and  four  puisne 
judges. 

In  Manitoba,  the  Chief  Justice 
and  three  puisne  judges. 

In  British  Columbia,  the  Chief 
Justice  and  four  puisne  judges. 

In  Prince  Edward  Island,  the 
Chief  Justice  and  two  assistant 
judges. 

In  the  North-West  Territories 
there  are  five  puisne  judges  of  the 

s.  c. 

It  may  be  important  to  glance  at 
the  history  of  the  jurisdiction  of 
the  various  courts,  and  how  and  by 
what  Acts  they  were  created.  It 
will  be  only  a  glance,  and  rather 
with  the  view  of  putting  the 
searcher  on  the  track  than  to  give 
every  item  of  knowledge  in  respect 
of  the  constitution  of  these  courts. 

Previous  to  the  division  of  the 
province  of  Quebec  into  two  pro- 
vinces, Upper  and  Lower,  by  an 
ordinance  27  Feb.  1787,  27  Geo.  3. 
c.  1.,  it  was  stated  that  His  Ma- 
jesty has  been  pleased  to  signify 
his  pleasure  that  appeals  be  admit- 
ted to  himself  in  his  Privy  Council, 
in  all  "cases  of  fines  imposed  for 
misdemeanours,  provided  the  fines 
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so  imposed  amount  to  or  exceed  the 
sum  of  £100,  the  appellant  first 
giving  good  security  that  he  will 
effectually  prosecute  the  appeal. 

31  Geo.  3.  (Imperial),  1791, 
c.  31.,  considered  the  constitutional 
charter  of  the  Canadas.  This  Act 
divided  the  province  of  Quebec  into 
two  provinces,  Upper  and  Lower 
Canada.  Sec.  2  provided  that  in 
each  province  there  should  be  a 
Legislative  Council  and  Assembly, 
and  that  all  laws  passed  by  the 
legislatures  of  the  provinces  respec- 
tively, and  assented  to  by  His 
Majesty,  should  be  "  valid  and 
binding  within  the  province  in 
which  the  same  shall  have  been  so 
passed."  Sec.  34  provided  the 
Governor  or  person  administering 
the  government  of  each  of  the 
said  provinces  respectively,  to- 
gether with  such  executive  council 
as  shall  be  appointed  by  His 
Majesty,  shall  be  a  court  of  civil 
jurisdiction  within  each  of  the  said 
provinces  for  hearing  and  deter- 
mining appeals  within  the  same, 
.  subject  to  further  pro- 
visions as  may  be  made  by  any 
Act  of  the  Legislative  Council  and 
Assembly  of  either  of  the  said 
provinces,  assented  to  by  His 
Majesty,  &c. 

The  Legislative  Council  and  As- 
sembly of  Lower  Canada  passed 
the  34  Geo.  3.,  1793,  c.  6.,  an  Act 
for  the  division  of  the  province  of 
Lower  Canada,  for  amending  the 
judicature  thereof,  and  for  repeal- 
ing certain  laws  therein  men- 
tioned. 

Sec.  30  limited  appeals  to  His 
Majesty  in  Council  from  the  judg- 
ment of  the  provincial  courts  of 
appeal  to  certain  cases.  \_See 
below,  C.  of  C.  P.] 

"  And  be  it  further  enacted  by 
the  authority  aforesaid,  that  the 
judgment  of  the  said  Court  of  Ap- 
peals of  this  province  shall  be 
final  in  all  cases  where  the  matter 
in  dispute  shall  not  exceed  the  sum 
or  value  of  £500  sterling;  but  in 
cases  exceeding  that  sum  or  value, 
as  well  as  in  all  cases  where  the 


matter  in  question  shall  relate  to  Appeal  from 
any  fee  of  office,  duty,  rent,  revenue,  Quetec- 
or  any  sum  or  sums  payable  to  His 
Majesty,  titles  to  lands  or  tene- 
ments, annual  rents,  or  such  like 
matters  or  things  where  the  rights 
in  future  may  be  bound,  an  appeal 
shall  lie  to  His  Majesty  in  His 
Privy  Council,  though  the  imme- 
diate sum  or  value  appealed  for  be 
less  than  £500  sterling,  provided 
security  bs  first  duly  given  by  the 
appellant  that  be  will  effectually 
prosecute  his  appeal  and  answer 
the  condemnation,  and  also  pay 
such  costs  and  damages  as  shall  be 
awarded  by  His  Majesty  in  His 
Privy  Council,  in  case  the  judg- 
ment of  the  said  Court  of  Appeals 
of  this  province  be  affirmed,"  &c. 

The  section  then  provides  that 
in  case  of  reversal  the  respondent 
shall  not  be  called  upon  to  return 
more  than  the  net  proceeds  of  the 
execution,  &c. 

Sec.  43.  "Provided  always,  and 
it  is  declared  and  enacted  by  the 
authority  aforesaid,  that  nothing 
herein  contained  shall  be  construed 
in  any  manner  to  derogate  from 
the  rights  of  the  Crown  to  erect, 
constitute,  and  appoint  courts  of 
civil  or  criminal  jurisdiction  within 
this  province,  and  to  appoint,  from 
time  to  time,  the  judges  and  officers 
thereof,  as  His  Majesty,  his  heirs 
and  successors,  shall  think  neces- 
sary or  proper  for  the  circumstances 
of  this  province,  or  to  derogate 
from  any  other  right  or  preroga- 
tive of  the  Crown  whatsoever." 
[See  below,  Cuvillier  v.  Aylwin, 
Nov.  24,  1832,  2  Knapp,  72.] 

The  Code  of  Civil  Procedure, 
article  1178,  provided: — An  appeal 
lies  to  Her  Majesty  in  her  Privy 
Council  from  final  judgments  ren- 
dered in  appeal  or  error  by  the 
Court  of  Queen's  Bench  : 

(1)  In  all  cases  where  the  matter 
in  dispute  relates  to  any  fee  of 
office,  duty,  rents,  revenue,  or  any 
sum  of  money  payable  to  Her 
Majesty ; 

(2)  In  cases  concerning  titles  to 
lands  or  tenements,  annual  rents, 
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and  other  matters  by  which  the 
rights  in  future  of  parties  may  be 
affected ; 

(3)  In  all  cases  wherein  the 
matter  in  dispute  exceeds  the  sum 
or  value  of  five  hundred  pounds 
sterling  [C.  S.  L.  C.  1861,  c.  77.' 
s.  52]. 

Art.  6009  of  E.  S.  Q.,  1888. 
"The  following  article  is  added 
after  art.  1178  :— 1178a.  Causes 
adjudicated  upon  in  review,  which 
are  susceptible  of  appeal  to  Her 
Majesty  in  Her  Privy  Council,  but 
the  appeal  whereof  to  the  Court  of 
Queen's  Bench  is  taken  away  by 
arts.  1115a  and  1142a,  may  never- 
theless be  appealed  to  Her  Majesty 
by  observing  the  same  formalities 
and  provisions,  and  subject  to  the 
same  conditions,  as  in  the  case  of 
judgments  rendered  by  the  Court 
of  Queen's  Bench  (appeal  side), 
and  with  the  same  effect,  as  if 
every  provision  of  law,  in  relation 
to  appeals  to  Her  Majesty  from 
judgments  of  the  Court  of  Queen's 
Bench,  was  enacted  in  this  article 
with  respect  to  the  Superior  Court 
sitting  in  review,  its  judges,  its 
officers,  or  their  office. 

Arts.  1114,  1115,  1115a,  as 
amended  by  54  Vict.  (Q.)  c.  48., 
run  as  follows : — Error  may  be 
brought  against  any  judgment  of 
the  Superior  Court  founded  upon 
a  general  verdict  given  by  a  special 
jury.  It  must  be  brought  before 
the  Ct.  of  Queen's  Bench  sitting 
in  appeal.  Questions  of  law  only 
can  be  argued  in  error. 

Art.  1115.  Unless  otherwise 
provided  by  statute,  an  appeal  lies 
to  the  same  court  [Ct.  of  Q.  B., 
appeal  side]  upon  any  other  final 
judgment  rendered  by  the  Superior 
Court,  except  in  cases  of  certiorari, 
and  in  matters  concerning  munici- 
pal corporations  or  offices,  as  pro- 
vided in  art.  1033. 

Then  follows  the  Art.  1115a, 
referred  to  above  as  altered. 
Nevertheless,  an  appeal  does  not 
lie  in  cases  in  which  the  sum 
claimed  is  under  §200,  and  in 
which    judgment    has    been    ren- 


dered by  the  Superior  Court  sitting 
in  review ;  nor  shall  a  person  who 
has  inscribed  in  review  before 
three  judges  in  the  Superior  Court 
any  cause  of  the  Superior  Court, 
and  on  such  inscription  proceeded 
to  judgment,  be  entitled  to  appeal 
to  the  Ct.  of  Queen's  Bench  from  the 
judgment  of  the  Superior  Court 
sitting  in  review,  if  such  judgment 
confirms  that  rendered  in  the  first 
instance. 

Art.  1142  was  substantially  to 
the  same  effect  as  the  latter  part  of 
art.  1115a,  "Circuit  Court"  being 
substituted  for  "  Superior  Court." 
1179.  Nevertheless,  the  execu- 
tion of  a  judgment  of  the  Court  of 
Queen's  Bench  cannot  be  prevented 
or  stayed,  unless  the  party  aggriev- 
ed gives  good  and  sufficient  sure- 
ties, within  the  delay  fixed  by  the 
court,  that  he  will  effectually  prose- 
cute the  appeal,  satisfy  the  con- 
demnation, and  pay  such  costs  and 
damages  as  may  be  awarded  by 
Her  Majesty,  in  the  event  of  the 
judgment  being  confirmed.  The 
security  may  be  received  before 
one  of  the  judges  of  the  Court  of 
Queen's  Bench. 

The  sureties  justify  their  sol- 
vency upon  the  real  estate  which 
is  described  in  the  bail  bond.  One 
surety  suffices  if  the  real  estate 
which  he  describes  is  equal  to  the 
amount  of  the  security  over  and 
above  all  charges  and  hypothecs. 

The  judge  who  receives  such 
security  may  order,  either  on  de- 
mand or  otherwise,  the  production 
of  the  registrar's  certificate,  the 
valuations  rolls,  and  any  other 
documents  for  the  purpose  of  the 
security,  and  is  bound  to  put  such 
questions  as  he  deems  advisable  to 
the  sureties,  and  such  questions 
and  answers  thereto  may  be  taken 
down  in  writing. 

The  party  appellant  may,  how- 
ever, exempt  himself  from  furnish- 
ing such  security  by  depositing  an 
amount  equal  to  that  required  for 
the  security,  either  in  money,  in 
bonds  of  the  Dominion  or  of  this 
province,  or  in   municipal  deben- 
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tnres ;  and  such  moneys,  bonds,  or 
debentures  are  deposited  either 
with  the  clerk  of  the  Court  of: 
Queen's  Bench,  or  with  the  sheriff, 
as  the  judge  may  direct.  R.  S.  Q., 
1888,  art.  6010. 

Ontario  Jurisprudence.  —  After 
the  passing  of  3L  Geo.  3.  c.  31., 
dividing  Upper  and  Lower 
Canada,  the  Legislature  of  Upper. 
Canada,  or,  as  it  is  now,  Ontario, 
passed  the  32  Geo.  3.  c.  1.,  15 
Oct.  1792,  which  repealed  14  Geo. 
3.  c.  83.,  in  so  far  as  that  Act 
constituted  the  laws  of  Canada  a 
rule  of  decision  in  matters  of  con- 
troversy relating  to  property  and 
civil  rights ;  and  by  sec.  3  enac- 
ted that  in  all  matters  of  contro- 
versy relative  to  property  and  civil 
rights  resort  should  be  had  to  the 
laws  of  England  as  the  rule  for  the 
decision  of  the  same.  By  sec.  4,  no- 
thing in  the  Act  was  to  be  con- 
strued to  vary  any  of  the  ordinances 
passed  by  the  Governor  and 
Legislative  Council  of  Quebec  pre- 
vious to'  the  division  of  the  pro- 
vinces otherwise  than  as  they  are 
necessarily  varied  by  the  Act.  Sec.  5 . 
All  matters  relating  to  testimony 
and  legal  proof  in  the  investigation 
of  fact  and  the  forms  thereof  in  the 
several  courts  of  law  and  equity 
within  the  province  shall  be  regu- 
lated by  the  rules  of  evidence  estab- 
lished in  England.  Sec.  6  provided 
that  no  alteration  was  to  be  made  in 
the  subsisting  provisions  respecting 
ecclesiastical  rights  or  dues  within 
the  provinces,  or  with  the  forms 
of  proceeding  in  civil  actions,  or  to 
the  jurisdiction  of  the  court  already 
established,  or  to  introduce  any  of 
the  laws  of  England  respecting  the 
maintenance  of  the  poor  or  respect- 
ing bankrupts.  By  32  Geo.  3. 
c.  2.,  all  and  every  issue  and  issues 
of  fact  should  be  tried  and  deter- 
mined by  the  unanimous  verdict 
of  12  jurors.  33  Geo.  3.  c.  5. 
dealt  with  solemnization  of  mar- 
riage. 33  Geo.  3.  c.  8.  estab- 
lished the  Court  of  Probate.  34 
Geo.  3.  c.  2.,  1794,  established  a 
superior  court  of  civil  and  criminal 


jurisdiction,  called  the  Court  of  Appeals  from 
King's  Bench  for  Upper  Canada,  Ontario. 
and  that  it  should  possess  all  such 
powers  and  authorities  as  by  the 
law  of  England  are  incident  to  a 
superior  court  of  civil  and  criminal 
jurisdiction,  and  do  all  things  in 
as  full  and  ample  a  manner  as 
done  by  the  King's  Bench,  Com- 
mon Bench,  or  Court  of  Exchequer 
in  England. 

By  sees.  31  and  32,  all  records  of 
the  late  Courts  of  Common  Pleas 
in  that  province  were  to  be  trans- 
mitted into,  and  deposited  in,  the 
Court  of  King's  Bench. 

A  Court  of  Appeal,  by  sec.  33, 
was  to  consist  of  the  Lieutenant- 
Governor,  or  person  administering 
the  government,  or  the  Chief  Jus- 
tice of  the  province,  together  with 
two  or  more  members  of  the  Ex- 
ecutive Council  of  the  province. 

Sec.  35  provided  that  an  appeal 
should  lie  to  the  Court  of  the 
Governor  and  Executive  Council 
from  all  judgments  given  in  the 
King's  Bench  where  the  matter  of 
controversy  exceeded  the  sum  of 
£100,  or  related  to  the  taking 
of  any  annual  or  other  rent,  cus- 
tomary, or  other  duty,  fee,  or 
any  other  such  like  demand  of  a 
general  and  public  nature  affecting 
future  rights,  of  what  value  or 
amount  soever  the  same  may  be, 
upon  proper  security  being  given 
by  the  appellant  that  he  will 
effectually  prosecute  his  appeal, 
answer  the  condemnation,  and 
pay  costs,  in  case  the  sentence  ap- 
pealed from  be  confirmed. 

Sec.  36  dealt  with  appeals  to 
the  Privy  Council,  and  was  some- 
what similar  to  the  words  of  34 
Geo.  3.  c.  6.  s.  30.  of  Lower 
Canada.     [.See  above.'] 

It  provided  that  the  judgment 
of  the  said  Court  of  Appeal  shall 
be  final  in  all  cases  where  the  mat- 
ter in  controversy  shall  not  exceed 
the  sum  or  value  of  £500  sterling, 
but  in  cases  exceeding  that  amount, 
as  well  as  in  all  cases  where  the 
matter  in  question  shall  relate  to 
the  taking  of  any  annual,  or  other 
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rent,  customary,  or  other  duty,  or 
fee,  or  any  other  such  like  demand 
of  a  general  and  public  nature 
affecting  future  rights,  of  what 
value  or  amount  soever  the  same 
may  be,  an  appeal  may  lie  to 
His  Majesty  in  his  Privy  Coun- 
cil, upon  proper  security  being 
given  by  the  appellant,"  &c,  to 
abide  the  result.  This  Act  con- 
tained no  proviso  as  to  His 
Majesty's  prerogative.  District 
Courts,  having  jurisdiction  in 
all  actions  of  contract  for  sums 
above  40*.  and  under  £15,  were 
established  by  34  Geo.  3.  c.  3. 
Jurisdiction  extended  to  £40  by 
37  Geo.  3.  c.  6.  in  action  to  recover 
a  liquidated  debt.  40  Geo.  3. 
(1800)  c.  1.  declared  the  criminal 
law  of  England  as  it  stood  on 
17  Sept.  1792  to  be  the  criminal 
law  of  the  province. 

The  Court  of  Error  and  Appeal 
was  constituted  in  Upper  Canada 
by  12  Vict.  c.  63.  s.  38.  See 
C.  S.  U.  C.  1859,  c.  13. 

By  sec.  9,  C.  S.  U.  C.  c.  13., 
the  Court  shall  have  an  appel- 
late civil  and  criminal  jurisdiction 
throughout  Upper  Canada,  and 
an  appeal  shall  lie  thereto  from 
all  judgments  of  the  Court  of 
Queen's  Bench  and  Common 
Pleas,  and  from  all  judgments, 
orders,  and  decrees  of  the  Court 
of  Chancery.    12  Vict.  c.  63.  s.  40. 

By  sec.  57,  C.  S.  U.  C.  c.  13., 
appeals  to  Her  Majesty  in  Her 
Privy  Council.  The  judgment  of 
the  Court  of  Error  and  Appeal 
shall  be  final  where  the  matter  in 
controversy  does  not  exceed  the 
sum  or  value  of  $4,000. 

Sec.  58.  In  a  case  exceeding 
that  amount,  as  well  as  in  a  case 
where  the  matter  in  question  relates 
to  the  taking  of  any  annual  or 
other  rent,  customary  or  other 
duty,  or  fee,  or  any  like  demand 
of  a  general  and  public  nature 
affecting  future  rights,  of  what 
value  or  amount  soever  the  same 
may  be,  an  appeal  shall  lie  to  Her 
Majesty  in  Her  Privy  Council. 
12  Vict.  c.  63.  s.  46. 


Then  by  sec.  59  the  security  for 
costs  to  be  provided  is  $2,000. 

Sec.  61  provided  that  sec.  16 
shall  apply  to  appeals,  that  is,  that 
execution  should  not  be  stayed  in 
such  cases  without  compliance 
with  the  provisions  set  out  in  that 
section. 

E.  S.  O.  1877,  c.  37.  s.  1,  pro- 
vided that  the  Supreme  Court  and 
Exchequer  Court  of  Canada,  or  the 
Supreme  Court  of  Canada  alone, 
according  to  the  provisions  of  the 
Act  of  the  Parliament  of  Canada 
known  as  the  Supreme  and  Ex- 
chequer Court  Act,  38  Vict.  c.  11., 
shall  have  jurisdiction  in  the  follow- 
ing cases  : — 

(1 .)  Of  controversies  between  the 
Dominion  of  Canada  and  this  pro- 
vince. 

(2.)  Of  controversies  between 
any  other  province  of  the  Dominion 
which  may  have  passed  an  Act 
similar  to  this  present  Act  and  this 
province. 

(3.)  Of  suits,  actions,  or  pro- 
ceedings in  which  the  parties 
thereto  by  their  pleadings  have 
raised  the  question  of  the  validity 
of  an  Act  of  the  Parliament  of 
Canada,  or  of  an  Act  of  the  legis- 
lature of  this  province,  when,  in  the 
opinion  of  a  judge  of  the  court 
in  which  the  same  are  pending, 
such  question  is  material;  and  in 
such  case  the  said  judge  shall,  at 
the  request  of  the  parties,  and  may 
without  such  request,  if  he  thinks 
fit,  order  the  case  to  be  removed  to 
the  Supreme  Court  in  order  to  the 
decision  of  such  question.  [>See 
E.  S.  O.  1887,  c.  42.] 

The  Ontario  Illicit  Liquor  Sell- 
ing Act,  1881,  44  Vict.  c.  27.  s.  17, 
gave  a  right  of  appeal  from  a  judg- 
ment or  decision  of  any  of  the 
superior  courts,  or  any  judge 
thereof,  upon  any  application  to 
quash  a  conviction  made  under 
c.  181.  of  E.  S.  O.  1877,  or  under 
this  Act,  or  to  discharge  a  prisoner 
who  is  held  in  custody  under  any 
such  conviction.  But  no  such 
appeal  lay  from  a  single  judge,  or 
if   the  court  was  unanimous,  un- 
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less  the  Att.-Gen.  for  Ontario  shall 
certify  the  point  in  dispute  is  of 
sufficient  importance  to  justify  the 
case  being  appealed. 

By  E.  S.  O.,  1887,  c.  44.  s.  52, 
s.-s.  2,  "The  High  Court  shall  have 
jurisdiction  to  entertain  an  action, 
at  the  instance  of  either  the  Attor- 
ney-General for  the  Dominion  or 
the  Attorney-General  of  this  pro- 
vince, for  a  declaration  as  to  the 
validity  of  any  statute  or  any  pro- 
vision in  any  statute  of  this  legis- 
lature, though  no  further  relief 
should  be  prayed  or  sought;  and 
the  action  shall  be  deemed  suffici- 
ently constituted  if  the  two  officers 
aforesaid  are  parties  thereto.  A 
judgment  in  the  action  shall  be 
appealable  like  other  judgments  of 
the  Court." 

Thus  the  question  as  to  the 
power  conferred  on  the  Ontario 
Lieutenant-Governor  of  pardoning, 
raised  in  the  Att.-Gen.  for  the 
Dominion  v.  Att.-Gen.  of  Ontario, 
23  S.  C.  E.  458  ;  19  O.  E.  31 ;  20 
O.  E  222,  was  heard.  And  under 
the  following  Act  the  question  of 
the  Local  Option  Law  was  placed 
before  the  judges  for  their  opinion, 
18  O.  A.  E.  572,  ante  p.  205. 

Reference  to  Court  Authorized. 
The  Ontario  Act,  1890  (assen- 
ted to  7  April),  53  Vict.  c.  13., 
intituled  "  An  Act  for  expediting 
the  decisions  of  constitutional  and 
other  provincial  questions."  By 
sec.  1  the  Lieutenant-Governor  in 
Council  may  refer  to  the  High 
Court,  or  a  Divisional  Court  there- 
of, or  to  the  Court  of  Appeal,  for 
hearing  or  considering  any  matter 
which  he  thinks  fit  to  refer,  and 
the  Court  shall  thereupon  hear  or 
consider  the  same. 

Court  to  Certify  Opinion. 
Sec.  2.  The  Court  is  to  certify 
to  the  Lieutenant-Governor  in 
Council  its  opinion  on  the  question 
referred,  with  the  reasons  therefor, 
which  are  to  be  given  in  like 
manner  as  in  the  case  of  a  judg- 
ment in  an  ordinary  action ;  and 
any  judge  who  differs  from  the 
opinion    of   the    majority  may  in 
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like   manner    certify  his  opinion,  In  Constitu- 

with   his  reasons  therefor,  to   the  tional  ques- 
T .  „,  ~. '        .,         tions,  notmca- 

Lieutenant-Governor  in  Council.       tjon  of 

Notice  to  Att.-Gen.  of  Canada.    Att.-Gen. 

Sec.  3.  In  case  the  matter  re- 
lates to  the  constitutional  validity 
of  any  Act  which  has  heretofore 
been  or  shall  hereafter  be  passed 
by  the  legislature  of  this  province, 
or  of  some  provision  in  any  such 
Act,  the  Attorney-General  of 
Canada  shall  be  notified  of  the 
hearing  in  order  to  be  heard  if 
he  sees  fit. 

Notice  to  Persons  Interested. 

Sec.  4.  The  Court  shall  have 
power  to  direct  that  any  person 
interested,  or  where  there  is  a 
class  of  persons  interested,  any 
one  or  more  persons  as  repre- 
sentatives of  such  class,  shall  be 
notified  of  the  hearing,  and  such 
persons  shall  be  entitled  to  be 
heard. 

Appointment  of  Counsel  to  Argue 
the  Case. 

Sec.  5.  Where  any  interest 
affected  is  not  represented  by 
counsel,  the  Court  may,  in  its 
discretion,  request  some  counsel 
to  argue  the  case  in  such  interest, 
and  the  reasonable  expense  there- 
of shall  be  paid  out  of  the  Suitors' 
Pee  Fund  or  otherwise. 

Sec.  6.  The  opinion  of  the 
Court  shall  be  deemed  a  judgment 
of  the  Court,  and  an  appeal  shall 
lie  therefrom  as  in  the  case  of  a 
judgment  in  an  action. 

Enactments  applicable  to 
Appeals. 
Sec.  7.  In  case  of  the  matter 
being  appealed  from  the  High 
Court,  or  a  Divisional  Court  there- 
of, to  the  Court  of  Appeal,  sees. 
2,  3,  4,  5,  6,  shall  apply  in  like 
manner  as  if  the  original  reference 
had  been  to  the  Court  of  Appeal. 
An  appeal  to  Her  Majesty  in  Her 
Privy  Council  from  a  judgment  of 
any  court  on  a  reference  under 
this  Act  shall  not  be  subject  to 
the  restrictions  contained  in  the 
E.  S.  of  this  province  respecting 
appeals  to  Her  Majesty  in  Council. 
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[These  restrictions  were  :  R.  S.  O. 
1887,c.41.  In  a  case  where  the  mat- 
ter in  controversy  exceeds  the  sum 
or  value  of  $4,000,  as  well  as  in  the 
case  where  the  matter  in  question 
relates  to  the  taking  of  any  annual 
or  other  rent,  customary,  or  other 
duty  or  fee,  or  any  like  demand 
of  a  general  and  puhlic  nature 
affecting  future  rights,  of  what 
value  or  amount  soever  the  same 
may  be,  an  appeal  shall  lie  to  Her 
Majesty  in  Her  Privy  Council ; 
and  except  as  aforesaid  no  appeal 
shall  lie  to  Her  Majesty  in  Her 
Privy  Council.  [See  C.  S.  U.  C. 
1859,  c.  13.  ss.  57,  58;  34  Geo.  3. 
U.  C.  c.  2.]  By  see.  2  security 
was  to  be  given  in  $2,000  to  the 
satisfaction  of  the  court  appealed 
from.  By  sec.  3,  on  security  being 
perfected,  execution  to  be  stayed. 
Sec.  4,  practice  applicable  to  stay- 
ing execution  on  appeals  to  Court 
of  Appeal  to  be  applicable  to 
appeals  to  Her  Majesty  in  Her 
Privy  Council.  Sec.  5  dealt  with 
approval  of  security,  and  sec.  6 
recovery  of  costs  awarded.] 

New  Brunswick.  —  There  the 
S.  C.  was  established  pursuant  to 
instructions  given  to  the  first  C.  J. 
of  the  province. 

The  commission  to  the  first  C.  J. 
ran  :  Geo.  the  3rd,  &c,  to  our  .  . 
well-beloved  Geo.  Duncan  Lud- 
low, Esq.,  greeting  .  .  giving 
and  granting  unto  you  full  power 
and  authority  in  our  said  S.  C.  "to 
hear,  try,  and  determine  all  pleas 
whatsoever,  civil,  criminal,  and 
mixed,  according  to  the  laws, 
statutes,  and  customs  of  that  part 
of  our  kingdom  of  Great  Britain 
called  England,  and  the  laws  of 
our  said  province  of  New  Bruns- 
wick, not  being  repugnant  thereto, 
and  executions  of  all  judgments  of 
our  said  court,  to  award  and  to  act, 
and  do  all  things  which  any  of  our 
justices  of  either  Bench,  or  Barons 
of  the  Exchequer  in  England,  may 
or  ought  to  do  ;  and  to  make  such 
rules  and  orders  in  our  said  court 
as  shall  be  judged  useful  and  con- 
venient, and  as  near  as  may  be 
agreeable  to  the  rules  and  orders 


of  our  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer  in 
England.  To  have,  hold,  exercise, 
and  enjoy  the  said  office  and  place 
of  Chief  Justice  of  our  Supreme 
Court  of  Judicature  of  and  in  our 
said  province  of  New  Brunswick, 
with  all,"  &c,  rights  and  privileges. 
[See  Att.-Gen.  v.  Baillie,  Feb.  1st, 
1842,  3  S.  C.  N.  B.  (1  Kerr), 
p.  453]. 

Nova  Scotia  was  the  same  as 
New  Brunswick.  R.  S.  N.  S., 
1873,  4th  series,  c.  89.  s.  4  enacted 
the  Supreme  Court  shall  have  the 
same  powers  as  are  exercised  by 
the  Courts  of  Queen  Bench,  Com- 
mon Pleas,  Chancery,  and  Ex- 
chequer in  England.  Sec  5.  The 
Equity  judge  shall  have  jurisdic- 
tion in  all  cases  formerly  cognizable 
by  the  Court  of  Chancery,  and  shall 
exercise  the  like  powers,  and  apply 
the  same  principles  of  equity,  for- 
merly ,  administered  in  that  court. 
In  Uniacke  v.  Dickson,  Feb.  19, 
1848,  2  N.  S.  R.  287,  Sir  J. 
Harvey,  Ch.,  Halliburton,  C.J.,and 
Hill,  J.,  it  was  held  the  statutes  of 
33  H.  8.  c.  39.  and  13  Eliz.  c.  4., 
which  gave  the  Crown  a  lien  upon 
real  estate  of  certain  public  officials 
as  a  security  for  their  bonds  to 
faithfully  discharge  their  duty, 
were  not  in  force  in  Nova  Scotia. 

Prince  Edward  Island. — Acts 
were  passed  in  13  Geo.  3.  c.  3. ; 
26  Geo.  3.  c.  11.;  35  Geo.  3. 
c.  7. ;  59  Geo.  3.  c.  3. ;  3  Will.  4. 
c.  12. ;  and  were  repealed  by  12 
Vict.,  1849,  c.  9.,  Laws  P.  E.  I., 
Vol.  1,  p.  573.  The  Act  of  13 
Geo.  3.  c.  3.,  1773,  established  the 
times  and  places  of  the  Supreme 
Court;  see  16  Geo.  3.,  1776,  c.  4., 
Laws  P.  E.  I.,  Vol.  1,  p.  17.  That 
last  Act  narrated  that  whereas  in 
November  last  the  capital  of  the 
island  was  invaded  by  two  provin- 
cial privateers,  who  carried  off  the 
commander-in-chief,  the  surveyor- 
general,  together  with  many  records 
of  the  S.  C,  the  public  seal  of  the 
island,  and  His  Majesty's  com- 
mission, by  reason  of  which  the 
new  C.  J.  could  not  procure  his 
commission,  nor  the  S.  C,  sit  until 
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25  June,  when  it  ought  to  have  sat 
on  the  third  Tuesday  in  February, 
therefore  it  enacted  that  all  judg- 
ments delivered  by  the  said  court 
should  be.  deemed  valid.  See  p.  396. 

British  Columbia. — British  law 
declared  in  force,  19  Nov.  1858. 
See  Ordinance,  following  21  &  22 
Vict.  c.  99. 

As  to  S.  C.  in  B.  C.  see  C.  S. 
B.  O,  1877,  cc.  51.,  52.,  53.,  and 
c.   54.,  merging  the  S.  Courts  of 

B.  C.  and  Vancouver  Island,  and 
Petition  of  Right  Act,  c.  59.,  and 

C.  S.  B.  O,  1888,  p.  241,  c.  31. 
Manitoba. — A    Supreme   Court 

was  established  by  34  Vict.,  1871, 
c.  2.  By  38  Vict.,  1874,  c.  12., 
"  The  Court  of  Queen's  Bench, 
Manitoba,  shall  decide  and  deter- 
mine all  matters  of  controversy 
relative  to  property  and  civil 
rights,  according  to  the  laws  exist- 
ing or  established  and  being  in 
England,  as  such  were,  existed, 
and  stood  on  15  July  1870,  so 
far  as  the  same  can  be  made 
applicable  to  matters  relating  to 
property  and  civil  rights  in  this 
province."  And  the  practice  and 
procedure  in  the  said  court  and 
county  courts  in  Manitoba  were  to 
be  regulated  by  the.  rules  of  evi- 
dence and  procedure  as  in  England 
on  the  above  date,  except  where 
the  said  laws,  rules  of  evidence, 
and  procedure  may  have  been  or 
hereafter  shall  be  altered  by  the 
Manitoba  Legislature. 

North- West  Territories. — Ordi- 
nance No.  4  of  1878,  for  the 
purpose  of  civil  justice,  formed 
judicial  districts  in  which  courts  of 
civil  jurisdiction  were  to  be  held, 
presided  over  by  a  stipendiary 
magistrate,  who  had,  subject  to  the 
N.  W.  Territories  Acts,  1875, 1877, 
jurisdiction  over  all  matters  of 
civil  law  and  equity,  all  matters  of 
wills  and  intestacy. 

By  the  N.  W.  Territories  Act, 
38  Vict.  (D.),  1875,  c.  49.  s.  59, 
a  court  of  civil  and  criminal 
jurisdiction  shall  be  held  in  the 
said  territories.  By  the  N.  W.  Ter- 
ritories Consolidation  Act,  1880, 
43  Vict,  (D)  c.  25.  s.  76,  each  sti- 


pendiary magistrate  could  exercise  Courts  of 
all  magisterial  functions  appertain-  Manitoba. 
ing  to  a  justice  of  the  peace  or  any 
two  justices;  and  shall  also  have 
power  to  hear  and  determine  any 
charge  against  any  person  for  any 
criminal  offence  alleged  to  have 
been  committed  in  the  N.  W.  T., 
if  in  territory  eastwards  of  the 
Rocky  Mountains,  in  territory  not 
officially  ascertained  up  to  British 
Columbia.  Sub-sees.  1  to  4  deals 
with  larceny,  embezzlement,  and 
assaults,  which  are  to  be  tried  with- 
out a  jury.  Sub-sec.  5  was  :  "  In 
all  other  criminal  cases  the  stipen- 
diary magistrate  and  a  justice  of 
the  peace,  with  the  intervention  of 
a  jury  of  six,  may  try  any  charge 
against  any  person  or  persons  for 
any  crime."  By  sub-sec.  7  the 
stipendiary  magistrate  was  to  take, 
or  cause  to  be  taken,  in  writing, 
full  notes  of  the  evidence ;  which 
by  sub-sec.  8,  in  a  case  of  capital 
conviction,  are  to  be  forwarded  to 
the  Minister  of  Justice.  By  sub- 
sec.  10,  any  person  arraigned  for 
treason  or  felony  might  challenge 
six  jurors.  By  sec.  77,  a  person 
convicted  of  any  offence  punishable 
by  death  may  appeal  to  the  Q.  B. 
Manitoba,  which  court  shall  have 
jurisdiction  to  confirm  the  con- 
viction or  order  a  new  trial.  \_See 
Riel  v.  The  Queen,  10  App.  Cas. 
675.]  By  sec.  85,  every  stipendiary 
magistrate  shall  have  power  to  hear 
any  claim,  dispute,  or  demand,  as 
follows  : — Sub-sec.  1.  Where  the 
claim  or  demand  is  for  a  tort, 
wrong,  or  grievance,  in  which  the 
amount  claimed  does  not  exceed 
$500,  or  if  for  a  debt,  or  on  a  con- 
tract, in  which  the  amount  claimed 
does  not  exceed  $1,000,  in  a  sum- 
mary way,  and  without  the  inter- 
vention of  a  jury.  Sub-sec.  2  : 
In  all  other  claims,  disputes,  or 
demands  than  those  above  men- 
tioned, or  for  the  recovery  of  the 
possession  of  real  estate,  if  neither 
party  demand  a  jury,  in  a  summary 
way ;  but  if  either  party  demand  a 
jury,  then  with  a  jury  not  exceed- 
ing six.  The  section  went  on  to 
say  there  was  to  be  no  hearing  of 
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an  action  for  any  gambling  debt 
or  for  any  debt  for  intoxicating 
liquor.  By  sec.  88,  appeal  from 
the  decision  of  any  stipendiary  or 
presiding  judge  in  a  claim  under 
sub-sec.  2,  sec.  85, maybe  to  Q.  B. 
Manitoba. 

By  R.  O.  N.  W.  T.  1888,  c.  58. 
p.  406,  sec.  435 :  No  appeal 
shall  lie  from  the  judgment  or 
order  of  the  court  presided  over 
by  a  single  judge,  or  a  judge  of 
the  court  to  the  court  in  banc 
without  the  special  leave  of  the 
judge  or  court  whose  judgment  or 
order  is  in  question,  unless  the  title 
to  real  estate,  or  some  interest 
therein,  or  the  validity  of  a  patent, 
is  affected,  or  unless  the  matter  in 
controversy  on  the  appeal,  in  mat- 
ters of  contract  exceeds  the  sum  of 
$500,  and  in  matters  of  torts  ex- 
ceeds the  sum  of  $200,  exclusive 
of  costs;  or  unless  the  matter  in 
question  relates  to  the  taking  of  an 
annual  or  other  rent,  customary  or 
other  duty  or  fee,  or  a  like  demand 
of  a  general  or  public  nature 
affecting  future  rights.  [The 
words  in  italics  repealed  by  Ordin- 
ance No.  21  of  1890,  sec.  7.] 

Supreme  Court  of  Canada. — 
38  Vict.  c.  11.  established  the  Su- 
preme Court  as  a  court  of  common 
law  and  equity. 

Sec.  17.  Subject  to  the  limita- 
tion and  provisions  hereinafter 
made,  an  appeal  shall  lie  to  the 
Supreme  Court  from  all  final  judg- 
ments of  the  highest  court  of  final 
resort,  whether  such  court  be 
a  court  of  appeal  or  of  original 
jurisdiction,  now  or  hereafter  es- 
tablished in  any  province  of  Can- 
ada, in  cases  in  which  the  court  of 
original  jurisdiction  is  a  superior 
court :  Provided  that  no  appeal 
shall  be  allowed  from  any  judg- 
ment rendered  in  the  province  of 
Quebec,  in  any  case  wherein  the 
sum  or  value  of  the  matter  in  dis- 
pute does  not  amount  to  $2,000; 
and  the  right  to  appeal  in  civil 
cases  given  by  this  Act  shall  be  un- 
derstood to  be  given  in  such  cases 
only  as  are  mentioned  in  this  sec- 
tion, except  Exchequer  cases,  cases 


of  mandamus,  habeas  corpus,  or 
municipal  bye-laws,  as  hereinafter 
provided.  [Amended  by  R.  S.  C, 
1886.,  c.  135.  s.  24;  51  Vict.  (D.), 
c.  37.;  54  &  55  Vict.  (Dom.)  c.  25., 
and  other  Acts.] 

By  R.  S.  (O),  1886,  c.  135. 
sec.  26.  Except  as  otherwise  pro- 
vided in  this  Act,  or  in  the  Act  pro- 
vided for  the  appeal,  no  appeal 
shall  lie  to  the  Supreme  Court  but 
from  the  highest  court  of  last  re- 
sort having  jurisdiction  in  the  pro- 
vince in  which  the  action,  suit,  or 
cause,  matter  or  other  judicial  pro- 
ceeding, was  originally  constituted, 
whether  the  judgment  or  decision 
in  such  action,  suit,  cause,  matter 
or  other  judicial  proceeding  was  or 
was  not  a  proper  subject  of  appeal 
to  such  highest  court  of  last  resort. 

(2.)  Provided  that  an  appeal 
shall  lie  directly  to  the  Supreme 
Court  from  the  judgment  of  the 
court  of  original  jurisdiction,  by 
consent  of  parties. 

(3 .)  Provided  also,  that  an  appeal 
shall  lie  to  the  Supreme  Court  by 
leave  of  such  court,  or  a  judge 
thereof,  from  any  judgment,  decree, 
or  decretal  order,  or  order  made 
and  pronounced  by  a  superior 
court  of  equity,  or  made  or  pro- 
nounced by  any  judge  in  equity, 
or  by  any  superior  court  in  any 
action,  cause,  or  matter  or  other 
judicial  proceeding  in  the  nature  of 
a  suit  or  proceeding  in  equity,  and 
from  the  final  judgment  of  any 
superior  court  of  any  province 
other  than  the  province  of  Quebec, 
in  any  action,  suit,  cause,  matter, 
or  other  judicial  proceeding  origi- 
nally commenced  in  such  superior 
court,  without  any  intermediate 
appeal  being  had  to  any  interme- 
diate court  of  appeal  in  the  pro- 
vince. [The  above  is  taken  from 
38  Vict.  c.  11.  ss.  11,  27;  t2  Vict. 
c.  39.  ss.  5,  6,  7.] 

Sec.  29.  No  appeal  shall  lie  under 
this  Act  from  any  judgment  ren- 
dered in  the  province  of  Quebec 
in  any  action,  suit,  cause,  matter, 
or  other  judicial  proceeding,  where- 
in the  matter  in  controversy  does 
not  amount  to  the  sum  or  value  of 
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$2,000,  unless  such  matter,  if  less 
than  that  amount — 

(a)  Involves  the  question  of  the 
validity  of  an  Act  of  the  Parlia- 
ment of  Canada,  or  of  the  legisla- 
ture of  any  of  the  provinces  of 
Canada,  or  of  an  ordinance  or  Act 
of  any  of  the  councils  or  legisla- 
tive bodies  of  any  of  the  territories 
or  districts  of  Canada ;  or 

(b)  Relates  to  any  fee  of  office, 
duty,  rent,  revenue,  or  any  sum  of 
money  payable  to  Her  Majesty,  or 
to  any  title  to  lands  or  tenements, 
annual  rents,  or  such  like  matters 
or  things  where  the  rights  in  future 
might  be  bound.  [38  Vict.  c.  11. 
s.  17 ;  42  Vict.  c.  39.  s.  8.] 

(2.)  Provided  that  such  appeals 
shall  lie  only  from  the  Court  of 
Queen's  Bench.  [This  sub-sec.  2, 
was  amended  by  54  &  55  Vict. 
c.  25.  s.  3 ;  see  below.] 

Sec.  71.  The  judgment  of  the 
Supreme  Court  shall,  in  all  cases, 
be  final  and  conclusive,  and  no 
appeal  shall  be  brought  from  any 
judgment  or  order  of  the  Supreme 
Court  to  any  court  of  appeal  estab- 
lished by  the  Parliament  of  Great 
Britain  and  Ireland,  by  which  ap- 
peals or  petitions  to  Her  Majesty 
in  Council  may  be  ordered  to  be 
heard ;  saving  any  right  which 
Her  Majesty  may  be  graciously 
pleased  to  exercise  by  virtue  of  her 
royal  prerogative.  [38  Vict.  c.  11. 
s.  47.] 

Lord  Cairns,  L.C.,  has  said  that 
the  first  part  of  this  section  re- 
ferred to  a  contemplated  Court  of 
Appeal  then  proposed  in  England 
[see  the  Judicature  Act  of  1873, 
s.  21]  to  hear  colonial  appeals. 
Johnson  v.  Ministers  St.  Andrews, 
18  L.  C,  J.  113;  1  S.  C.  E.  235; 
in  P.  C.  Dec.  10, 1877,  3  App.  Cas. 
159;  37  L.  J.  P.  C.  557;  26  W. 
E.  359. 

By  54  &  55  Vict.  (D.)  c.  25., 
assented  to  30  Sept.  1891,  sec.  2 
amended  sec.  24  (g.)  of  the  E.  S.  C, 
1886,  c.  135.,  which  gave  a  right  of 
appeal  in  "habeas  corpus"  cases 
"  not  arising  out  of  a  criminal 
charge  "  by  adding  after  the  words 


"habeas  corpus"  the  words  "cer-  Amendment  of 
tiorari  or  prohibition."  R-  s-  c-  1886* 

By  sec.  3  of  54  &  55  Vict.  (D.) 
c.  25.,  sub-sec.  2  of  sec.  29  of  the 
R.  S.  C,  1886.,  c.  135.  is  hereby 
repealed,  and  the  following  sub- 
sections are  substituted  therefor : — 
"(2.)  Where  the  matter  in  contro- 
versy involves  any  such  question, 
or  relates  to  any  such  fee  of  office, 
duty,  rent,  revenue,  or  sum  of 
money  payable  to  Her  Majesty,  or 
to  any  such  title  to  lands  or  tene- 
ments, annual  rents,  or  such  like 
matters  or  things  where  rights  in  the 
future  might  be  bound,  or  amounts 
to  or  exceeds  the  sum  or  value  of 
$2,000,  there  shall  be  an  appeal 
from  judgments  rendered  in  the 
said  province,  although  such  action, 
suit,  cause,  matter,  or  judicial  pro- 
ceeding may  not  have  been  origin- 
ally instituted  in  the  Superior 
Court. 

"(3.)  Provided  that  such  appeals 
shall  lie  only  from '  the  Court  of 
Queen's  Bench,  or  from  the  Supe- 
rior Court  in  review  in  cases  where, 
and  so  long  as,  no  appeal  lies  from 
the  judgment  of  that  court  when  it 
confirms  the  judgment  rendered  in 
the  court  appealed  from,  which  by 
the  law  of  the  province  of  Quebec 
are  appealable  to  the  Judicial  Com- 
mittee of  the  Privy  Council. 

"  (4.)  Whenever  the  right  to  ap- 
peal is  dependent  on  the  amount  in 
dispute,  such  amount  shall  be 
understood  tc  be  that  demanded, 
and  not  that  recovered,  if  they  are 
different." 

By  sec.  4  of  the  last-cited  Act, 
sec.  37  of  the  E.  S.  C,  1886, 
c.  135.  [38  Vict.  c.  11.  s.  52,  a 
section  that  the  Governor  in 
Council  might  refer  any  matter 
to  the  Supreme  Court  for  those 
judges  to  certify  their  opinions]  is 
repealed,  and  the  following  sub- 
stituted therefor : — 

"37  Important  questions  of  law 
or  fact  touching  provincial  legisla- 
tion, or  the  appellate  jurisdiction 
as  to  educational  matters  vested  in 
the  Governor  in  Council  by  the  B. 
N.  A.  Act,  1867,  or  by  any  other 
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Act  or  law,  or  touching  the  consti- 
tutionality of  any  legislation  of  the 
Parliament  of  Canada,  or  touching 
any  other  matter  with  reference  to 
which  he  sees  fit  to  exercise  this 
power,  may  be  referred,  by  the  Go- 
vernor in  Council,  to  the  Supreme 
Court  for  hearing  or  consideration ; 
and  the  court  shall  thereupon  hear 
and  consider  the  same. 

"  (2.)  The  Court  shall  certify  to 
the  Governor  in  Council,  for  his 
information,  its  opinion  on  ques- 
tions so  reserved,  with  the  reasons 
therefor,  which  shall  be  given  in 
like  manner  as  in  the  case  of  a 
judgment  upon  an  appeal  to  the 
said  court;  and  any  judge  who 
differs  from  the  opinion  of  the 
majority  shall  in  like  manner 
certify  his  opinion  and  his  reasons. 

"  (3.)  In  case  any  such  question 
relates  to  the  constitutional  validity 
of  any  Act  which  has  hitherto  been 
or  shall  hereafter  be  passed  by  the 
legislature  of  any  province,  or  of 
any  provision  in  any  such  Act,  or 
in  case  for  any  reason  the  Govern- 
ment of  any  province  has  any 
special  interest  in  any  such  ques- 
tion, the  Attorney-General  of  such 
province,  or,  in  the  case  of  the 
North-West  Territories  the  Lieu- 
tenant-Governor thereof,  shall  be 
notified  of  the  hearing,  in  order 
that  he  may  be  heard  if  he  thinks  fit. 

"  (4.)  The  Court  shall  have  power 
to  direct  that  any  person  interested, 
or,  where  there  is  a  class  of  persons 
interested,  any  one  or  more  persons 
as  representatives  of  such  class,  shall 
be  notified  of  the  hearing  upon  any 
reference  under  this  section,  and 
such  persons  shall  be  entitled  to 
be  heard  thereon. 

"  (5.)  The  Court  may,  in  its  dis- 
cretion, request  any  counsel  to 
argue  the  case  as  to  any  interest 
which  is  affected,  and  as  to  which 
counsel  does  not  appear  [see  On- 
tario Act,  p.  401],  and  the  reasonable 
expenses  thereby  occasioned  may 
be  paid  by  the  Minister  of  Finance 
and  Receiver-General  out  of  any 
moneys  appropriated  by  Parliament 
for  expenses  of  litigation. 


"  (6.)  The  opinion  of  the  Court 
upon  any  such  reference,  although 
advisory  only,  shall,  for  all  pur- 
poses of  appeal  to  Her  Majesty  in 
Council,  be  treated  as  a  final  judg- 
ment of  the  said  Court  between 
parties. 

"  (7.)  General  rules  and  orders, 
with  respect  to  matters  coming 
within  the  jurisdiction  of  the 
Court  under  this  section,  may  be 
made  in  the  same  manner  and  to 
the  same  extent  as  is  provided  by 
this  Act  with  respect  to  other 
matters  within  its  jurisdiction, 
and,  in  particular,  such  rules  and 
orders  as  to  the  judges  making 
them  seem  best  for  the  investiga- 
tion of  questions  of  fact  involved 
in  any  reference  thereunder." 

Owing  to  the  above-cited  Act  of 
34  Geo.  3.  c.  6.  (see  p.  397),  it  was 
doubted  whether  an  appeal  could 
be  allowed  to  the  Privy  Council  as 
an  act  of  grace.  See  Cuvillier  v. 
Aylwin,  in  P.  C.  24  Nov.  1832, 
before  the  Master  of  the  Rolls 
[Leach],  Sir  Christopher  Robinson 
[Judge  of  Adm.  Ct.],  and  Henry 
Ellis ;  2  Knapp  P.  C.  72  :  Stuart's 
R.  527.  There,  on  20  Feb.  1807, 
in  the  King's  Bench,  in  the  district 
of  Montreal,  judgment  was  re- 
covered by  J.  Jones  and  Thomas 
White  against  T.  Aylwyn,  J. 
Harkness,  and  Austin  Cuvillier 
(co-partners  and  merchants  trading 
at  Quebec),  severally  and  jointly, 
for  the  sum  of  £272  4*.  9d.,  and  a 
sum  of  £20  1*.  lOd.  for  costs. 
Execution  not  having  been  sued 
out,  Jones  and  White  assigned  to 
the  respondent,  Obadiah  Aylwyn, 
for  valuable  consideration,  the  judg- 
ment, with  interest  accrued  on  the 
debt  and  costs,  which  then  amoun- 
ted to  the  sum  of  £397  14*.  Id. 
current  coin  of  L.  C.  Judgment 
not  being  satisfied,  in  1815  the 
respondent  commenced  an  action 
against  the  appellant  Cuvillier. 
The  action  was  dismissed  19  June 
1816,  but  on  30  July  1821  judg- 
ment was  given  for  the  respondent 
in  the  Court  of  Appeal  in  Quebec,- 
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and  £397  14s.  7rf.  was  adjudged 
to  be  paid  to  him  with  costs.  The 
appellant  presented  a  petition  to 
the  King  in  Council,  May  24, 
1823,  and  on  23  June  1824  His 
Majesty  was  pleased  to  order  the 
petitioner  should  be  allowed  to 
enter  and  prosecute  an  appeal 
from  the  said  judgment  of  the 
30th  July  1821  (without  prejudice 
to  the  question  whether  the  appeal 
be  competent  or  not),  upon  security 
being  given  here  in  the  sum  of 
£100  to  prosecute  the  said  appeal 
to  effect  within  the  space  of  one 
year  and  a  day  from  the  date  of 
this  Order  in  Council.  The  appel- 
lant not  prosecuting  his  appeal, 
respondent  in  Dec.  1826  presented 
a  petition  that  the  appeal  be  dis- 
missed. On  30th  Jan.  and  2nd 
Feb.  1827  the  matter  came  on 
before  the  Board  of  the  Privy 
Council,  when  their  Lordships, 
considering  the  question  affected 
important  interests  of  a  large 
class  of  His  Majesty's  subjects, 
were  pleased  to  order  that  cases 
should  be  printed,  confined  to  the 
question,  whether  the  aforesaid 
appeal  was  or  was  not  competent. 

The  respondent  argued  the  ap- 
peal was  incompetent,  and  cited 
31  Geo.  3.  c.  31.  ss.  2,  30,  31,  34, 
and  the  Act  of  the  legislature  for 
the  division  of  the  province  of 
Lower  Canada,  commonly  called 
the  Judicature  Act,  34  Geo.  3.  c. 
6.  s.  30,  which  Act  was  transmitted 
to  England  and  received  the  Royal 
Assent. 

The  appellant  contended  that 
the  judgment  had  been  recovered 
after  the  dissolution  of  the  appel- 
lant's co-partnership,  and  that  the 
debt  had  been  satisfied. 

The  right  of  His  Majesty  an- 
terior to  the  passing  of  the  statute 
of  31  Geo.  3.  c.  31.  and  the  pro- 
vincial Act  of  the  34  Geo.  3.  c.  6. 
to  entertain  and  determine  in  His 
Privy  Council  any  case  on  appeal 
from  the  judgment  of  the  Court  of 
Appeal  in  Lower  Canada  is  unques- 
tionable. The  right  is  not  abro- 
gated by  the  last-mentioned  statute, 


and  it  is  not  within  the  competence  Cuvillier  v. 

of    the    provincial    legislature    to  -A-ylwin. 

abridge,  much  less  abrogate,  any 

prerogative  right  of    the    Crown. 

Yet,  even  if  it  were  competent  for 

the  provincial    legislature  to   pass 

an  Act  to  that  effect,  the  right  of 

His    Majesty  to  receive  and  hear 

the  appeal  in  the  case  specified  is 

not  taken  away  by  the  provincial 

Act  of  34  Geo.  3.  c.  6.,  as  there 

is  an  express  saving  of  all  rights 

and   prerogatives   of    the    Crown, 

sec.  43  [see  above]. 

His  reasons  were  :  Because  His 
Majesty's  prerogative  rights,  es- 
pecially such  as  concern  the 
administration  of  justice,  cannot, 
it  is  conceived,  be  abridged,  much 
less  abrogated,  except  by  the  most 
direct  and  express  words  of  an  Act 
of  the  general  legislature.  (2) 
Because  there  are  no  words  in 
the  statute  31  Geo.  3.  c.  31.  which 
take  away  the  right  of  appeal; 
although  the  words  of  the  pro- 
vincial statute  of  34  Geo.  3.  c.  6. 
are  more  extensive,  yet  there  is  an 
express  saving  of  all  prerogatives 
of  the  Crown ;  and  if  the  Act  is 
to  be  construed  as  intending  to 
take  away  the  right  of  His  Majesty 
to  receive  and  hear  an  appeal  in 
the  case  specified,  it  was  not 
within  the  competence  of  the 
legislature  to  pass  such  an  Act. — 
Signed  Henry  Brougham,  for  ap- 
pellant, and  for  respondent, 
Stephen  Lushington. 

The  date  of  the  judgment  ought 
to  be  24  Nov.  1832.  Present, 
Sir  John  Leach,  M.R.,  Sir  Chris- 
topher- Robinson,  and  Mr.  Henry 
Ellis. 

Sir  John  Leach,  M.R.,  is  re- 
ported to  have  said  :  "  It  is  not 
necessary  to  hear  counsel  on  the 
other  side.  The  king  has  no 
power  to  deprive  the  subject  of 
any  of  his  rights ;  but  the  king, 
acting  with  the  other  branches  of 
the  legislature,  as  one  of  the 
branches  of  the  legislature,  has  the 
power  to  deprive  any  of  his  sub- 
jects, in  any  of  the  countries  under 
his  dominion,  of  any  of  his  rights. 
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The  petition  must,  therefore,  be 
dismissed." 

The  report  of  Cuvillier  v.  Aylwin 
in  Stuart's  R.,  p.  527,  contains  a 
note  of  Lord  Brougham's  opinion, 
while  still  Mr.  Brougham. 

His  opinion  was  :  "  I  am  clearly 
of  opinion  that  no  such  limitation 
is  valid  to  bar  an  appeal  to  the 
King  in  Council.  I  should  greatly 
doubt  if  any  colonial  Act,  though 
allowed  by  the  Crown,  if  uncon- 
firmed by  Act  of  Parliament,  has 
power  to  take  from  the  subject 
this  right.  But  a  colonial  Act 
never  allowed,  can  clearly  have  no 
effect.  Even  in  cases  where  a 
limitation  has  been  validly  intro- 
duced by  law,  the  Privy  Council 
have  been  in  the  practice  of  allow- 
ing appeals  almost  as  a  matter  of 
course. 

"  Such  petitions  are  termed  pe- 
titions of  doleance,  and,  I  believe, 
never  refused,  although  the  law 
may  have  excluded  appeals  under 
a  certain  amount,  or  after  a  certain 
time."  Lincoln's  Inn,  21  June 
1823. 

The  note  in  Stuart  goes  on  to 
say :  "  It  would  seem  that  where 
the  question  arising  upon  appeal 
from  a  colonial  court  to  His 
Majesty  in  his  Council,  is  one  of 
ordinary  municipal  regulation,  re- 
lating to  the  credibility  or  com- 
petency of  particular  witnesses,  or 
to  the  weight  of  evidence,  or  to 
the  regularity  in  point  of  form  of 
the  proceedings  in  the  cause,  or 
generally  wherein  the  grievance 
complained  of  is  applicable  to  the 
party  appellant  and  confined  to 
his  cause,  then  the  limitation  of 
the  right  of  appeal  to  certain 
cases  in  amount  would  be  followed 
by  His  Majesty  in  his  Privy 
Council.  And  this  not  merely  be- 
cause the  limitation  in  question 
was  established  by  the  colonial 
legislature,  but  because  such 
limitation  is  convenient,  and  sanc- 
tioned by  long  usage,  and  the  court 
of  the  King  in  Council  itself. 
Such  a  limitation  has  at  all  times 
existed  in  relation  to  apj>eals  from 


the  French  islands  of  Guernsey, 
&c,  and  in  old  British  colonies ;  and 
as  to  the  latter,  it  would  probably  be 
found  that  the  limitation  had  been 
extended  to  them  by  analogy  from 
the  practice  which  had  long  ob- 
tained as  to  the  former,  and  to  be 
traced  to  the  power  of  entertaining 
or  rejecting  appeals  from  the 
colonies,  according  to  a  certain 
known  practice  which  the  Supreme 
Court  of  Appellate  Jurisdiction  has 
at  all  times  exercised,  and  which, 
being  the  practice  of  that  court,  is 
the  law  of  it.  It  is  difficult  to 
conceive  any  other  reason  why 
appeals  from  interlocutors  rendered 
in  the  courts  of  the  French  islands 
and  of  the  colonies  have  been  uni- 
versally disallowed  by  the  Privy 
Council,  whilst  appeals  from  inter- 
locutors rendered  in  the  Scotch 
courts  have,  in  the  cases  permitted 
by  law,  been  allowed  by  the  House 
of  Lords.  Appeals  from  Guernsey, 
Ac,  to  the  King  in  Council  have 
in  all  cases  exceeding  £300  been 
allowed,  and  a  like  rule  obtained  in 
all  the  British  Colonies.  In  this 
view  our  provincial  statute,  then,  in 
enacting  that  appeals  to  the  King 
in  Council  shall  be  only  in  cases 
above  £500,  cannot  be  said  to  have 
abridged,  or  attempted  to  abridge, 
the  appellate  jurisdiction  of  that 
court. 

"  At  the  same  time  that  such, 
it  is  apprehended,  is  the  general 
rule,  there  is  a  class  of  cases  which 
may  perhaps  not  be  comprised 
within  it : — 

"  It  seems  to  be  essential  to  the 
maintenance  of  the  imperium  of  a 
metropolitan  State  over  its  subor- 
dinate possessions,  that  the  judicial 
pre-eminence  should  reside  in  the 
metropolitan  State,  and,  therefore, 
that  the  right  of  judging  in  the  last 
resort,  as  well  in  criminal  as  in 
civil  matters  arising  in  the  colony, 
or  subordinate  State,  should  be 
held  by  the  parent  or  metropolitan 
State  :  otherwise  it  would  be  in  the 
power  of  the  subordinate  State,  by 
judicial  decisions,  to  undermine  and 
ultimately  to  absorb  the  authority 
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of  the  metropolitan  State.  It  is  in 
questions  touching  the  relations, 
however  remote,  between  the  two 
States — and  the  operation  of  the 
laws  of  the  one  within  the  limits  of 
the  other,  and  concerning  in  any 
way,  however  indirectly,  the  sove- 
reignty of  the  one  over  the  other — 
that  the  Acts  of  the  colonial  legisla- 
tures must  be  interpreted,  or,  if 
need  be,  controlled  by  the  autho- 
rity of  the  metropolitan  State. 
And  with  respect  to  this  class  of 
cases,  the  King  in  Council  could 
and  ought,  it  is  conceived,  to  enter- 
tain appeals — however  small  the 
sum  in  controversy  might  be — if  the 
cases  were  such  as  called  for  the 
interposition  of  the  judicial  autho- 
rity. Thus,  in  the  case  of  a  decision 
in  the  colonial  courts  concerning 
the  operation  of  the  English  bank- 
rupt laws  within  the  colonies  ;  or, 
the  statute  of  George  II.  enacting 
that  lands  in  the  colonies  should  be 
seized  and  taken  in  execution  as 
chattels,  and  that  examinations 
taken  before  Lord  Mayors  of  towns 
in  Great  Britain  shall  in  cases  be 
received  as  evidence  in  the  colonies 
— or  touching  the  prerogative,  the 
ecclesiastical  establishments,  or 
connected  in  any  other  way  with 
public  laws — appeals  would  prob- 
ably be  entertained  by  the  King  in 
Council  from  the  colonies.  The 
above  distinction  appears  suffi- 
ciently clear,  and  according  to  it 
the  public  convenience  is  consulted 
without  any  infringement  of  the 
right  of  the  parent  State. 

Held  in  Cushing  v.  Dupuy  [see 
ante,  p.  83]  that  Cuvillier  v. 
Ay  1  win  was  open  to  review.  See 
also  Lord  Cairns,  L.C.,  in  The- 
berge  v.  Landry,  in  Sup.  Ct.  Que- 
bec, 29  May  1876 ;  in  P.  C.  7  Nov. 
1876  ;  2  App.  Cas.  102,  46  L.  J. 
P.  C.  1 ;  35  L  T.  640,  and  ante, 
p.  45.  See  Christian  v.  Corren, 
Mich.  Term.  1716,  1  P.  Will. 
329;  2  Eq.  Cas.  Ab.  81,  where  at 
a  Council  held  at  the  Cockpit,  it 
was  held  that  the  Subject  cannot  be 
deprived  of  his  right  to  appeal  by 
any  words  in  the  king's  grant  to 


that  purpose,  much  less  if  the  Cuvillier  v. 
grant  be  silent  in  that  particular.  Aylwin- 
That  case  was  disapproved  in  The 
Queen  v.  Alloo  Paroo,  from  S.  C. 
Bombay,  23  June  1847,  5  Moo.  P. 
C.  296.  There  a  statute,  4  Geo.  4. 
c.  71.  ss.  7,  17,  gave  the  Crown 
power  to  grant  a  charter  to  a  court 
of  justice  at  Bombay,  with  the  same 
powers,  immunities,  jurisdiction, 
and  authority  as  were  vested  in  the 
court  at  Port  William  by  13  Geo. 
3.  c.  63.  and  amending  Acts. 
The  statute  13  Geo.  3.  c.  63.,  s.  18, 
contained  a  power  to  appeal  to  His 
Majesty  in  Council  in  such  manner 
and  in  such  cases  and  on  such 
security  as  to  His  Majesty  should 
seem  meet  to  prescribe  in  the 
charter.  The  charter,  granted  in 
execution  of  that  power  consti- 
tuting the  Supreme  Court  of  Fort 
William,  provided  that  in  all 
indictments,  informations,  and 
criminal  suits  and  causes  whatso- 
ever, the  Supreme  Court  shall  have 
full  power,  and  absolute  power  and 
authority,  to  allow  or  deny  the 
appeal  of  the  party,  and  also  regu- 
late the  terms  on  which  the  appeal 
shall  be  allowed.  [See  5  Moo. 
P.  C.  p.  299,  and  The  Queen  v. 
Eduljee  Byramjee,  5  Moo.  P.  C. 
p.  279.  In  Reg.  v.  Alloo  Paroo 
(cited  above),  Lord  Brougham  said, 
in  refusing  leave  to  appeal  in  a 
criminal  suit  from  India :  "  The 
Crown  may  abandon  a  prerogative, 
however  high  and  essential  to  pub- 
lic justice  and  valuable  to  the  sub- 
ject, if  it  is  authorized  by  statute 
to  abandon  it,"  and  held  the  court 
below  had  an  absolute  discretion  to 
refuse  an  appeal  in  criminal  cases. 
His  Lordship  then  referred  to 
Cuvillier  v.  Aylwin. 

In  the  case  of  The  Queen  v .  The  Qpeeh  v. 
Edulgee  Byramjee,  8  April  1846,  Byhamjee. 
5  Moo.  P.  C.  276,  289,  a  case  in 
which  leave  to  appeal  was  refused 
by  the  S.  C,  Dr.  Lushington  said: 
"  Nor  are  we  aware  that  in  any  one 
single  instance  the  Crown  has  ever, 
by  exercise  of  its  prerogative, 
granted  leave  to  appeal  in  any  such 
case "    [appeal    in   felcmies],    and 
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lie  continued  (p.  294),  "  It  must  be 
recollected  that  this  is  a  case  in 
which  the  Crown  grants  a  charter 
by  virtue  of  an  Act  of  Parliament, 
and  that  charter  must  be  con- 
sidered as  granted  in  execution  of 
the  powers  which  were  granted  by 
that  Act  of  Parliament." 

Colonial  Acts  ratified  by  the 
Queen. — In  Redpath  v.  Allen 
(the  "Hibernian,"  a  question  of 
liability  for  damage :  the  "  Hiber- 
nian ;*  had  on  board  a  compulsory 
pilot,  and  by  Canadian  statutes  the 
shipowner  was  not  to  be  liable  for 
damage  occasioned  by  the  fault  of 
such  pilot),  Dec.  3,  1872,  4  L. 
R.  P.  C.  511;  42  L„  J.  Adm. 
8;  27  L.  T.  725;  21  W.  It. 
276,  it  was  argued  that  the  rights 
of  suitors  in  the  Vice-Admiralty 
Court  of  Lower  Canada  cannot  be 
affected  or  taken  away  by  a  Cana- 
dian statute.  But  Sir  Robert 
Phillimore,  in  delivering  the  judg- 
ment of  the  P.  C,  said  :  "It  has 
been  contended  by  the  appellant 
that  the  '  Hibernian '  is  not  re- 
lieved from  her  liability.  This 
contention  is  founded  on  this  posi- 
tion, that  the  general  and  maritime 
law  is  alone  applicable  to  the  case, 
by  which  law  the  wrong-doing 
vessel  is  bound  to  make  full  com- 
pensation to  the  suffering  vessel  for 
the  damage  inflicted  upon  her.  In 
order  to  sustain  this  position,  it 
has  been  asserted — first,  that  the 
Canadian  statutes  [27  &  28  Vict. 
c.  58.  s.  10,  and  27  &  28  Vict. 
c.  13.]  on  which  the  learned  judge 
relied  are  without  authority  in  the 
Vice- Admiralty  Court.  It  has  been 
said  at  the  bar  that  this  suit  might, 
and,  so  far,  the  statement  is  correct, 
have  been  instituted  in  the  High 
Court  of  Admiralty,  which,  it  is 
also  said,  would  not  have  taken 
cognizance  of  the  statutes,  and  in 
support  of  this  startling  proposition 
the  case  of  the  '  Halley,'  decided  in 
this  tribunal,  2  L.  R.  P.  C.  193, 
was  cited.  Their  Lordships  are 
wholly  unable  to  follow  the  reason- 
ing of  counsel  upon  this  point.    In 


the  case  of  the  '  Halley,'  the  judg- 
ment turned  upon  a  question  as  to 
the  partial,  or  entire,  adoption  or 
rejection  of  the  law  of  a  foreign 
country.  In  the  present  case,  the 
law  involved  is  contained  in  an  Act 
of  the  legislature  of  a  colony 
belonging  to  the  Crown,  and  ratified 
by  the  express  sanction  of  Her 
Majesty.  Their  Lordships  have 
no  doubt  whatever  that  this  law,  in 
every  case  to  which  it  is  applicable, 
is  of  binding  authority  equally  in 
the  Queen's  High  Court  of  Admi- 
ralty and  in  the  Vice-Admiralty 
Court  of  Canada,  as  a  court  of 
appeal  from  which,  it  is  to  be  ob- 
served, their  Lordships  are  now 
sitting." 

As  to  the  Right  of  Appeal. — 
Burge  on  Colonial  Law,  vol.  1,  p. 
xlvii.,  says  that  the  Governor's  in- 
structions were  to  allow  an  appeal  to 
His  Majesty  in  his  Privy  Council, 
"  where  the  sum  appealed  for  unto 
us"  exceed  500/.,  that  the  appel- 
lant gives  good  security,  and  then, 
"  Provided,  nevertheless,  where 
the  matter  in  question  relates  to 
the  taking  or  demanding  any  duty 
to  us,  or  to  any  fee  of  office,  or 
annual  rent,  or  other  such  like 
matter  or  thing,  where  the  right  in 
future  may  be  bound  ;  in  all  such 
cases  you  are  to  admit  the  appeal 
to  us  in  our  Privy  Council,  though 
the  immediate  sum  or  value  ap- 
pealed from  be  of  less  value." 
Her  Majesty  can,  therefore,  upon  a 
petition,  allow  an  appeal  in  cases 
of  any  value.  See  Ex  parte  Jacob 
de  Pariente,  Nov.  24,  1832, 
2  Knapp,  p.  70,  quoting  an  opinion 
of  Northey  in  a  case  in  1717.  See 
Forsyth's  Const.  Law,  376. 

In  Orphan  Board  v.  Van 
Reenen,  July  17,  1829,  1  Knapp, 
853,  the  Court  of  Appeal,  Cape 
Colony,  refused  to  give  leave  to 
appeal,  9  Oct.  1823,  from  a  decree 
made  on  18  Sept.  of  the  same 
year.  Lord  Wynford  said :  "  There 
is  an  established  rule  that  if  an 
appeal  be  granted,  the  party  must 
bring    that    appeal  to  a  hearing 
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within  one  year,  unless  he  obtain 
further  time  for  the  prosecution  of 
it  from  this  board,  and  the  respon- 
dent may  call  upon  us  to  dismiss 
the    appeal    on    account    of     the 
delay  in  presenting  it.     This  rule 
has  never  yet  been   extended    to 
a  case  where  the  appeal  has  been 
refused  by  the  colonial  court.      It 
is  to   be  hoped  that  appeals  will 
rarely,  if  ever,  be  refused  to  parties 
who  have  any  pretence  of  interest. 
The  king  is  anxious  that  complete 
justice  should  be  done  to  all  the 
inhabitants  of  the  province  belong- 
ing to  his  empire,  and  has  directed 
the  governors  of  those  provinces  to 
allow  appeals  to  himself  in  council. 
Should,  however,  a  case  occur  in 
which  an  appeal  has  been  refused, 
and    the   party   has    neglected   to 
follow  up   the  appeal  (allowed  on 
petition    to  the  king)   for  an  un- 
reasonable time,  we  shall  feel  it  our 
duty  to  recommend  His  Majesty  to 
dismiss  it."     But  as  that  particular 
case  referred  to  the  rights  of  infants, 
and  the  respondent  had  only  taken 
the   objection  at  the  hearing,  the 
appeal  was  heard,  notwithstanding 
an  unreasonable  delay.      See  also 
Lord  Brougham  in  Betemeyer  v. 
Obermuller,  2  Moo.  P.  C.  p.  98. 
There  is  a  precedent  for  the  House 
of  Lords  considering  the  constitu- 
tionality of  an  Act  of  a  colonial 
legislature.     In   1840  the  question 
of  the   validity  of   an  Act  of  the 
province    of    Upper    Canada   was 
ordered  to  be  propounded  in  ques- 
tions to  the  judges  of  England,  and 
•  Lord  Mansfield,  4  May  1840,  de- 
livered the  unanimous  decision  of 
all  the  judges,  except  Lords  Den- 
man   and  Abinger,  that   the    Act 
was    ultra    vires    [see    House    of 
Lords'  Journals,  vol.  72,  pp.  224, 
254;  see  ante,  p.  346].    The  Act  in 
question  was  in  respect  to  the  sale 
of  the   clergy   lands,    and    caused 
great  excitement  in  Canada  at  the 
time.     Should  an  occasion  of  such 
popular    excitement    occur   again, 
either  from  a  provincial  legislature 
passing  a  law,  and  refusing  to  alter 
it,  which  the  Dominion  Parliament 


and  Privy  Council  hold  unreason-  Orphan  Board 
able  why  should  not  the  same  "-VanReenen. 
course  be  followed  and  the  consti- 
tutionality of  the  obnoxious  Act 
argued  before  all  the  judges  of 
England  ?  A  decision  of  such  a 
tribunal  would  have  great  weight. 
Certainly,  if  one  or  two  of  the 
eminent  judges  of  Canada  were 
asked  to  take  part  also  in  the  deci- 
sion, it  would  be  gratifying  to  the 
Canadian  people.  [See  58  &  59 
Vict.  c.  44.] 

In  important  cases  it  is  right  to 
retain  the  most  eminent  counsel. 

In  Valin  v.  Langlois,  1879  Valin  v.  Lang- 
[see  ante,  p.  18],  Lord  Selborne  L0IS' 
said  the  case  was  of  the  greatest 
importance.  "  It,  therefore,  would 
have  been  very  unsatisfactory  to 
their  Lordships  to  dispose  of  such 
an  application  without,  at  least, 
having  had  the  grounds  of  it  very 
fully  presented  to  them." 

Colonial  Cases. — In  re  Bishop  In  re  BisHor 
of  Natal,  20  March  1865,  3  Moo.  0F  Natal- 
P.  C.  N".  S.  115;  12  L.  T.  188; 
13  W.  B.  549,  Lord  Westbury, 
L.C.,  said  :  "  It  is  the  settled  pre- 
rogative of  the  Crown  to  receive 
appeals  in  all  colonial  causes." 

It  is  right  to  add  that  by  3  &  4 
Will.  4.  c.  41.,  which  constitutes 
the  Judicial  Committee  of  the 
Privy  Council,  Her  Majesty  has 
power  to  refer  to  that  tribunal  for 
hearing  or  consideration  any  such 
other  matters  whatsoever. 

Special  reference  through  a 
Secretary  of  State.  —  In  re  i»reSTRONACH. 
Steonach,  14  May  1838,  2  Moo. 
P.  C.  311.  By  an  Act  of  Grenada, 
No.  250,  the  decision  of  the 
Chief  Justice  was  final  and  con- 
clusive. The  Judicial  Committee, 
while  holding  they  had  no  power 
to  entertain  the  appeal,  suggested 
a  petition  to  the  Crown,  through 
the  Secretary  of  State,  for  a  refer- 
ence to  the  Judicial  Committee 
for  their  opinion  on  the  appeal. 
It  is  understood  this  practice  of 
special  reference  was  originated  by 
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Inmartuai.cn.  4  sec.  25  H.  8.  c.  19  (Petitions 
to  the  Court  of  Delegates  to  hear 
an  appeal.)  (See  Mathews  v. 
Warner,  4  &  5  Vesey,  pp.  193  and 
23,  respectively. 

After  the  battle  of  Waterloo,  the 
claims  of  British  subjects  for  in- 
demnity for  their  losses  during  the 
French  revolution  came  in.  These 
claims  were  directed  to  be  con- 
sidered by  His  Majesty's  Privy 
Council  [see  2  Knapp,  p.  7]. 

Where  no  right  of  appeal  by  law 
exists,  the  proper  course  is  to  lodge 
a  petition,  stating  shortly,  but 
succinctly,  all  the  facts  and  material 
circumstances,  and  praying  the 
granting  of  special  leave. 

Or  a  petition  to  the  Secretary  of 
State  for  the  Colonies,  praying  Her 
Majesty  to  refer  the  same  to  Her 
Majesty's  Judicial  Committee  for 
hearing,  under  the  provisions  of 
3  &  4  Will.  4.  c.  41.  s.  4. 

In  re  Bamsay.  jn  re  Ramsay  was  such  a  case. 
In  Q.  B.  Quebec,  9  March  1867, 
11  L.  C.  J.  158  ;  in  P.  C.  Nov.  26, 
1870,  3  L.  R.  P.  C.  427;  7  Moo. 
P.  C.  N".  S  263.  Drummond,  J., 
fined  Bamsay,  a  counsel,  for  alleged 
contempt  of  court.  Bamsay  brought 
a  writ  of  error  to  the  Ct.  of  Q.  B., 
but  the  court,  Duval,  C.  J.,  Aylwin, 
Badgley,  and  Drummond,  JJ., 
Mondelet,  J.,  dissenting,  held  that 
no  writ  of  error  lay. 

Sir  William  Erie  (late  C.J.  OP.) 
said:  "  Their  Lordships  have  con- 
sidered that,  by  the  3  &  4  Will.  4. 
c.  41  s.  4,  there  may  be  a  wide 
power  vested  in  the  Judicial  Com- 
mittee of  the  Privy  Council.  That 
section  enacts  that  it  shall  be  lawful 
for  the  Crown  to  refer  to  the  Judi- 
cial Committee  for  hearing  or  con- 
sideration any  matter  whatever 
which  Her  Majesty  may  think  fit, 
and  such  Committee  shall  thereupon 
hear  and  consider  the  same,  and 
shall  advise  Her  Majesty  thereon. 
That  section  has  been  acted  on  in 
several  cases,  and  this  Committee 
have  had  then  to  advise  Her 
Majesty  as  to  what  is  the  best  course 
to  be  pursued.     It  was  the  course 


that  was  taken  in  Eainy  v.  Justice 
of  Sierra  Leone.  I  am  directed 
by  their  Lordships  to  ask  you 
whether,  if  you  prefer  that  course, 
you  would  be  content  without 
pressing  for  a  judgment  on  the 
point  respecting  the  writ  of  error 
or  the  right  of  appeal  from  the 
order  made  thereon;  and  on  the 
understanding  that  you  assent  to 
that  course  the  judgment  of  the 
court  will  be,  that  in  the  circum- 
stances disclosed  by  your  petition, 
if  upon  your  application  to  the 
Crown  Her  Majesty's  Secretary  of 
State  thinks  fit  to  refer  the  matter 
of  the  petition  to  the  Judicial 
Committee,  we  will  hear  it  and 
advise  Her  Majesty  thereon,  in  the 
same  manner  as  was  done  in  Rainy's 
case.  This  course  will  relieve  us 
from  considering  whether  special 
leave  to  appeal  should  be  granted." 
The  course  suggested  was  adopted. 

Rainy  v.  Justice  op  Sierra 
Leone,  in  P.  C.  7  Feb.  1852,  and 
July  %  1853,  8  Moo.  P.  C.  47.  On 
the  former  date  were  present  Lord 
Cranworth,  Knight  Bruce,  L.J., 
Dr.  Lushington,  and  Sir  Edward 
Ryan.  Rainy  was  an  advocate  in 
the  courts  of  Sierra  Leone.  He 
was  fined  in  the  Recorder's  Court 
for  alleged  contempt  of  court  while 
engaged  in  conducting  a  cause.  He 
prayed  for  special  leave  to  appeal. 

Lord  Cranworth  said  that  the 
Recorder's  Court  was  a  Court  of 
Becord,  and,  therefore,  the  orders 
made  by  the  court  in  the  exercise 
of  its  discretion,  imposing  these 
fines,  were  conclusive,  "  and  we  do 
not  consider  there  is  any  remedy 
by  petition  to  the  Judicial  Com- 
mittee to  review  the  propriety  of 
such  orders."  "  But  in  the  circum- 
stances disclosed  by  this  petition,  if 
Her  Majesty's  Secretary  of  State 
think  fit  to  refer  the  matter  to  us, 
we  will  hear  it,  and  advise  Her 
Majesty  on  the  case."  Consequent- 
ly Eainy  presented  a  petition  to 
Her  Majesty  through  the  Colonial 
Office,  setting  forth  the  above  facts, 
and    praying    that    such   petition 
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might  be  referred  to  the  Judicial 
Committee,  and  that  the  orders  ob- 
jected to,  and  the  conduct  of  the 
Chief  Justice  in  the  trial,  might  be 
inquired  into  The  matter  was 
specially  referred  by  the  Colonial 
Office  for  the  consideration  of  the 
Judicial  Committee  to  advise  the 
Crown.  No  formal  opinion  was 
delivered  by  the  Committee,  Dr. 
Lushington  stating  it  was  not 
customary  until  their  report  had 
been  approved  by  Her  Majesty 
[but  see  Smith  v.  Justice  of  Sierra 
Leone].  The  report  of  the  Com- 
mittee recommended  that  the  fines 
be  reduced. 

In  re  McDermott,  in  P.  C. 
Nov.  3, 1866, 1  L.  E.  P.  C.  260,  was 
a  petition  for  leave  to  appeal  from  an 
order  of  the  S.  C,  British  Guiana, 
committing  the  publisher  of  a 
local  journal  to  prison  for  six 
months  for  alleged  contempt  in 
comments  made  on  the  administra- 
tion of  justice.  Lord  Westbury  : 
"  Their  Lordships  regard  this  case 
of  great  importance,  and  one  that 
may  lead  to  important  consequences. 
On  the  one  hand,  it  is  essential  to 
preserve  a  court  from  all  obstruction 
to  the  course  of  justice  ;  on  the 
other  hand,  it  is  very  desirable  that 
there  should  be  a  check  upon  any 
arbitrary  exercise  of  the  powers  of 
the  court.  But  at  present,  having 
regard  to  the  distinction  between 
things  done  by  practitioners  of 
colonial  courts,  and  things  done  in 
curia  ;  things  done  directly  leading 
to  interference  with  the  administra- 
tion of  justice,  and  things  which  do 
not  come  within  either  of  these 
categories,  their  Lordships  are  dis- 
posed to  give  leave  to  appeal,  but 
without  prejudice  to  the  question 
whether  there  is  a  right  of  appeal 
or  not."  And  by  an  order  the  pe- 
titioner was  allowed  to  put  in  his 
appeal,  subject  to  its  competency 
being  questioned,  and  notice  of  the 
appeal  was  to  be  given  to  the  j  udges 
of  the  S.  C.  of  British  Guiana. 
The  question  of  the  competency  of 
the  appeal  was  heard  Dec.  1,  1868, 


before    Lord   Chelmsford,     Wood,  In  re  McDeb- 

L.J.,  Sir   James  Colvile,  and  Sir  M0TT- 

E.   Vaughan   Williams,   2   L.    R, 

P.  C.  341 ;  38  L.  J.  P.  C.  1 ;  20 

L.  T.  47;   17  W.  R.  352.     Held 

leave  to  appeal  ought  not  to  have 

been  granted,  their  Lordships  not 

entering   into    the    merits.      Lord 

Chelmsford  said :  — 

"  Not  a  single  case  is  to  be  found 
where  there  has  been  a  committal 
by  one  of  the  colonial  courts  for 
contempt,  where  it  appeared  clearly 
upon  the  face  of  the  order  that  the 
party  had  committed  a  contempt, 
that  he  had  been  duly  summoned, 
and  that  the  punishment  awarded 
for  the  contempt  was  an  appro- 
priate one,  in  which  this  Committee 
has  ever  entertained  an  appeal 
against  an  order  of  this  description. 
The  cases  to  which  we  have  been 
referred  are  all  cases  very  special 
in  their  circumstances,  and  in  which 
leave  was  given  owing  to  some 
peculiar  objection  to  the  committals 
for  contempt.  In  the  case  of  Mag- 
nus Smith  v.  The  Justices  Sierra 
Leone,  8  Jan.  1841,  3  Moo.  P.  C. 
361,  there  was  an  order  of  the  Re- 
corder's Court  of  Sierra  Leone, 
disbarring  and  striking  off  from  the 
rolls  a  practitioner  of  that  court  for 
alleged  contumelious  conduct.  But, 
in  addition  to  this  order,  there  was 
a  distinct  and  separate  one,  ordering 
Mr.  Smith  to  be  fined  and  impri- 
soned for  the  same  alleged  con- 
tempt. Now,  the  mode  in  which 
the  Committee  dealt  with  these 
orders  brings  out  the  distinction  as 
to  the  right  to  appeal  in  these  cases 
in  the  clearest  manner.  Mr.  Smith's 
petition  was  presented  through  the 
Secretary  of  State,  and,  after  con- 
siderable delay,  it  was,  by  an  Order 
in  Council,  referred  to  the  Judicial 
Committee.  Their  Lordships,  in 
that  case,  entertained  the  petition 
against  an  order  for  disbarring 
Mr.  Smith  and  striking  him  off  the 
Roll,  because  they  held  that  that 
was  not  an  appropriate  punishment 
for  contempt  of  court.  They  took 
no  notice  of  the  order  for  imprison- 
ment, which  they  seemed  to  consider 
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to  be  in  the  same  category  with  the 
fine;  but  with  regard  to  the  fine 
imposed  by  the  court  for  contempt, 
they  held  they  had  no  jurisdiction 
over  it,  and  that  they  could  not 
entertain  the  appeal.  In  the  case 
of  Downie  and  Arrindell,  2 1  June 
1841,  3  Moo.  P.  C.  414,  there  was 
an  application,  first  of  all,  and 
special  leave  granted  to  appeal 
from  two  orders  of  the  Supreme 
Court  of  British  Guiana  suspend- 
ing the  petitioners  from  practice 
for  six  months.  The  orders  in 
this  case  were  reversed  upon  the 
same  ground  as  in  the  previous 
case  to  which  we  have  referred. 
In  Rainy's  case,  8  Moo.  P.  C. 
47,  both  the  cases  previously  re- 
ferred to  were  cited,  and,  therefore, 
their  Lordships  had  before  them 
the  consideration  of  the  whole 
question  as  to  the  propriety  of 
entertaining  appeals  of  this  descrip- 
tion. Under  these  circumstances, 
their  Lordships  entertain  no  doubt 
whatever  as  to  the  propriety  of  de- 
ciding that  in  this  case  the  right  to 
appeal  ought  not  to  have  been 
granted." 

See  De  Souza's  case,  where 
leave  was  granted  in  a  contempt 
case,  post,  p.  420. 

The  facts  in  Smith  v.  Justices 
Sierra  Leone  are  given  in  the  pre- 
vious case,  but  it  may  be  observed 
that  was  a  petition  presented 
through  the  Secretary  of  State. 
There  were  presentLord  Brougham, 
Erskine,  J.,  Sir  Jas.  Wigham, 
V.C.,  and  Dr.  Lushington.  Lord 
Brougham,  8  Jan.  1841,  3  Moo. 
P.  C.  p.  367,  delivered  an  opinion, 
in  which  he  said :  Their  Lord- 
ships "  are  clearly  of  opinion  that 
the  order  for  striking  off  the  rolls 
was  without  any  foundation  what- 
ever, ought  not  to  have  been  made, 
and  must  be  rescinded.  They  are, 
however,  of*  opinion  that  they  can 
make  no  order  respecting  the  fine 
imposed  by  the  court  below  upon 
Mr.  Smith,  but  their  Lordships  are 
In  re  Pollard,  clearly  of  opinion,  on  the  whole  of 
the  evidence  in  this  cause,  that 
there  is  nothing  whatever  to  affect, 


in   any  respect,   the   character  of 
Mr.  Smith." 

In  re  Downie  and  Arrindell. 
That  was  acase  of  two  appeals  from 
two  orders  of  the  S.  C.  of  British 
Guiana,  suspending  from  practice  for 
six  months  two  counsel.  Leave  to 
appeal  was  granted.  Lord  Brougham 
delivered  the  judgment  of  the  Com- 
mittee, holding  the  order  of  suspen- 
sion ought  not  to  have  been  made ; 
that  it  was  not  such  a  contempt  as 
to  warrant  the  orders  made  upon 
them,  and  Her  Majesty  would  be 
advised  to  reverse  them. 

And  see  Mathews  v.  Warner, 
1798,  4  &  5  Vesey,  186  and  23 
respectively. 

Appeal  where  the  Wrong  Punish- 
ment is  Inflicted. 

In  re  Wallace,  Nov.  2,  1866, 
1  L.R.  P.O.  283;  36L.J.  P.  C.  9 
[present,  Lord  Westbury,  Sir  J. 
Colvile,  and  Sir  E.  V.  Williams], 
decided  that  where  an  attorney  and 
barrister  acting  not  in  his  profes- 
sional character,  but  as  a  private 
suitor,  commits  contempt  of  court, 
the  court  [in  this  case  the  S.  C.  of 
Nova  Scotia,  consisting  of  five 
judges]  ought  not  to  inflict  a  pro- 
fessional punishment  of  indefinite 
suspension  for  an  act  which,  per  se, 
did  not  render  him  for  that  act,  per 
se,  unfit  to  remain  a  practitioner. 
The  Nova  Scotia  judges  followed 
Lechmere  Charlton's  case,  2  My. 
&  Cr.  316;  but  instead  of  inflict- 
ing the  ordinary  and  long-practised 
[King  v.  Clement,  4  B.  &  Aid. 
218]  kind  of  punishment,  namely, 
fineand  imprisonment, for  Wallace's 
contempt,  committed  in  his  capacity 
as  a  suitor,  they  substituted  a  differ- 
ent kind  of  punishment  from  the 
ordinary,  namely,  suspended  him 
from  practice  for  an  act  which,  per 
se,  did  not  render  him  improper  to 
remain  as  a  practitioner  of  the 
court. 

In  re  Pollard  (a  barrister  and 
Queen's  counsel  at  Hong  Kong) 
June  16, 1868  [present,  Sir  W.  Erie, 
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Wood,  Selwyn,  L.  JJ.,  Sir  J .  Colvile, 
and  Sir  E.  Vaughan  Williams], 
2  L.  E.  P.  C.  106;  5  Moo. 
P.  C.  N".  S.  111.  Pollard's  peti- 
tion was  forwarded  by  the  Governor 
to  Her  Majesty,  who,  under  3  &  4 
Will.  4.  c.  41.  s.  4,  referred  the 
matter  to  the  Judicial  Committee 
for  their  opinion.  The  petition 
asked  the  setting  aside  of  an  order 
fining,  or  in  the  alternative  suspen- 
sion for  14  days,  the  petitioner  for 
alleged  contempt.  The  petitioner 
had  received  no  notice  of  the  spe- 
cific offence  charged,  nor  had  any 
opportunity  of  protesting  been 
given  to  him.  The  alleged  con- 
tempt was  in  disrespectfully  ad- 
dressing the  Chief  Justice  (Smale) 
while  conducting  a  cause.  Their 
Lordships  in  their  report  to  Her 
Majesty,  19  June  1866,  advised 
the  remission  of  the  fine  of  $200 
on  the  ground  (1)  that  in  their 
judgment  no  person  should  be 
punished  for  contempt  of  court, 
which  is  a  criminal  offence,  unless 
the  specific  offence  charged  against 
him  be  distinctly  stated,  and  an 
opportunity  of  answering  it  be 
given  to  him,  and  that  in  the  present 
case  their  Lordships  were  not  satis- 
fled  that  a  distinct  charge  of  the 
offence  was  stated,  with  an  offer 
to  hear  the  answer  thereto,  before 
sentence  was  passed ;  (2)  that  it  ap- 
peared that  Mr.  Pollard  has  received 
one  sentence  for  six  several  offen- 
ces, and  that,  in  the  statement  of 
those  alleged  offences,  their  Lord- 
ships were  not  satisfied  that  each  of 
the  six  amounted  to  a  contempt  of 
court,  or  was  legally  an  offence. 

In  Kops  v .  The  Queen,  June  9, 
[1894]  A.  C.  650;  70  L.  T.  890. 
An  appeal  for  special  leave  to 
appeal  in  forma  pauperis  from 
S.  C.  N.  S.  W.  from  a  conviction, 
on  the  ground  that  the  chairman 
at  Quarter  Sessions  commented  to 
the  jury  on  the  fact  that  the  peti- 
tioner did  not,  being  an  admissible 
witness,  deny  on  oath  certain  alle- 
gations. Eefused.  Lord  Herschell, 
L.C.,  in  delivering  judgment,  said 


[there  being  also  present  Lord  Kops  v.  The 
Hobhouse,  Lord  Macnaghten,  ^nEEN- 
Lord  Morris,  and  Sir  E.  Couch]  : 
"  In  the  case  of  ex  parte  Deem- 
ing, the  then  Lord  Chancellor 
[Lord  Halsbury],  delivering  the 
opinion  of  the  Board,  quoted 
from  the  judgment  in  Dillet's  case, 
12  App.  Cas.  p.  467  [a  judg- 
ment delivered  by  Lord  Watson], 
the  following  passage,  of  which 
their  Lordships  entirely  approve. 
'  The  rule  has  been  repeatedly  laid 
down,  and  has  been  invariably  fol- 
lowed, that  Her  Majesty  will  not 
review  or  interfere  with  the  course 
of  criminal  proceedings,  unless  it  is 
shown  that,  by  a  disregard  of  the 
forms  of  legal  process,  or  by  some 
violation  of  the  principles  of  natural 
justice,  or  otherwise,  substantial 
and  grave  injustice  has  been  done.' " 

In  re  Dillet's  Case,  March  19,  In  re  Diliet's 
1887,  Wheeler's  P.  C.  Law,  312,  Case- 
367;  12  App.  Cas.  459  ;  56  L.  T. 
615,  leave  was  allowed,  20  March 
1886,  by  Lord  Blackburn,  Lord 
Monkswell,  Lord  Hobhouse,  and  Sir 
E.  Couch.  Dillet  was  a  barrister 
practising  in  British  Honduras.  He 
appealed  against  a  verdict  of  a  jury 
finding  him  guilty  of  perjury,  and 
also  against  an  order  of  the  Chief 
Justice  directing  the  appellant  to 
be  struck  off  the  roll. 

By  Order  in  Council,   12  Aug. 

1885,  Dillet's  petition  and  extracts 
were  referred  to  the  Chief  Justice 
to  make  such  observations  he 
thought  fit,  and  to  be  at  liberty  to 
appear.  The  Chief  Justice  for- 
warded his  observations  to  the 
Eegistrar,  but  did  not  appear. 
These  observations  were  submitted 
to  the  Board,  and,  upon  their  report, 
by  Order  in  Council,  dated  3  April 

1886,  the  appellant  was  allowed  to 
prosecute  his  appeal.  In  allowing 
the  appeal,  Lord  Blackburn  said  : 
"  In  Falkland  Islands  Co.  v.  The 
Queen,  24  June  1863,  1  Moo.  P. 
C.  N".  S.  p.  312,  it  is  said  by  Lord 
Kingsdown  [there  also  being  pre- 
sent Knight  Bruce  and  Turner, 
L.JJ.,  and  Sir  E.  Eyan],  'It  may 
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el's  DlLLETS  b.e  assumed  the  Queen  has  autho- 
rity, by  virtue  of  her  prerogative, 
to  review  the  decisions  of  all 
colonial  courts,  whether  the  pro- 
ceedings be  of  a  civil  or  criminal 
character,  unless  Her  Majesty  has 
parted  with  such  authority.  But 
the  inconvenience  of  entertaining 
such  appeals  in  cases  of  a  strictly 
criminal  nature  is  so  great,  the  ob- 
struction it  would  offer  to  the  ad- 
ministration of  justice  in  the  colonies 
is  so  obvious,  that  it  is  very  rarely 
that  applications  to  this  Board, 
similar  to  the  present,  have  been 
attended  with  success.'  In  this 
statement  of  the  general  practice 
their  Lordships  agree  ....  But 
they  think,  after  considering  the 
observations  of  the  Chief  Justice, 
Mr.  Dillet  ought  to  be  permitted 
on  appeal  to  show,  if  he  can,  that 
on  the  grounds  stated  in  his  thir- 
teenth reason  the  conviction  was 
obtained  in  a  manner  so  unsatisfac- 
tory that  the  conviction  alone  ought 
not  to  be  conclusive  as  a  ground  for 
striking  him  off  the  rolls."  It  ap- 
peared the  issue  the  jury  had  to  try 
was  whether  the  accused  was  under 
the  influence  of  liquor  on  the  occa- 
sion libelled,  and  whether  he  knew 
and  believed  that  he  was  so  at  the 
time  when  he  made  the  affidavit  to 
the  contrary.  Their  Lordships 
found  that  the  remarks  made  by 
the  Chief  Justice  to  the  jury 
grossly  misrepresented  the  real 
issue,  and  was  most  unfair  to  the 
accused — [the  Chief  Justice  told  the 
jury  if  they  acquitted  Dillet  they 
would  brand  the  Attorney-General 
of  the  colony,  a  magistrate,  and 
others,  as  perjurors,  and,  without 
being  supported,  made  state- 
ments of  a  visit  of  the  accused 
to  his,  the  Chief  Justice's,  private 
house] — and  that  a  conviction  ob- 
tained by  such  unworthy  means 
could  not  be  permitted  to  stand. 
And  their  Lordships  directed  a  copy 
of  their  judgment  to  be  forwarded 
to  one  of  Her  Majesty's  Secretaries 
of  State.  On  the  hearing  of  the  ap- 
peal, Lord  Watson  gave  utterance  to 
the  passage  given  in  Kop's  case,  that 


"  Where  substantial  and  grave  in- 
justice has  been  done,  there  is  a 
reason  for  interfering  with  the 
course  of  criminal  procedure." 

In  Deeming's  Case,  [1892]  A.C. 
422,  leave  was  refused.  Present, 
Lord  Halsbury,  L.C.,  Lord  Her- 
schell,  Lord  Watson,  Lord  Mac- 
naghten,  Lord  Morris,  Lord 
Hannen,  Lord  Shand,  and  Sir 
Bichard  Couch.  The  petitioner  had 
been  sentenced  to  death  in  Mel- 
bourne for  the  murder  of  Emily 
Mather,  at  Windsor,  Victoria.  It 
was  alleged  the  prisoner  was  insane, 
that  no  time  had  been  given  for  a 
fair  trial,  and  that  medical  evidence 
of  insanity  had  been  received  since 
the  trial.     Leave  refused. 

Lord  Halsbury,  L.C., said:  "There 
is  nothing  suggested  or  surmised,  and 
certainly  nothing  actually  verified, 
by  affidavit  of  any  person  familiar 
with  the  facts  themselves — because 
the  distance  from  the  colony  would, 
no  doubt,  render  that  difficult  to 
obtain — 'which  brings  it  near  any 
of  the  cases  in  which  this  Board 
has  thought  it  right  to  interfere 
with  the  administration  of  criminal 
justice,"  and  it  was  impossible 
that  the  application  could  be  suc- 
cessful. If  it  were,  it  would  be 
easy  for  anyone  in  a  distant  colony 
to  stay  execution  by  simply  send- 
ing over  such  material  as  supplied 
in  this  case.  In  Biel's  case  [10  App. 
Cas.  675,  and  post]  there  was  a  re- 
spite and  postponement  until  the 
papers  arrived. 

Leave  to  Appeal  in  a  Divorce 
Action. — Allowed  in  Le  Meunier  v. 
Le  Meunier,  17  March,  [1894]  A. 
C.  283  [present,  Lord  Watson,  Lord 
Macnaghten,  and  Sir  B.  Couch]. 
The  case  was  from  S.  C.  Ceylon. 
The  appealable  amount  fixed  by  the 
Charter  of  Justice  is  Bs.  5,000,  but 
by  the  Code  Civil  Procedure,  1889, 
a  certificate  of  fitness  of  appeal,  it 
would  appear,  might  be  granted 
irrespective  of  the  money  value. 
The  S.  C.  had  refused  leave  to 
appeal  from  its  decision  reversing 
the  district  court  of  Matara,  and 
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dismissing  the  petitioner's  action, 
which  was  for  a  divorce  by  reason 
of  his  wife's  alleged  adultery.  He 
argued  that  freedom  from  liability 
to  support  a  wife  must  be  of  more 
value  than  the  appealable  amount. 
Special  leave  granted. 

In  Ex  parte  Macbea,  May  13, 
[1893]  A.  C.  346;  69  L.  T.  734, 
the  petitioner  was  convicted  by  a 
jury,  under  the  Indian  Penal  Code, 
of  an  attempt  to  cheat.  Held  no 
case  for  special  leave.  Lord  Her- 
schell,  L.C.  [there  being  also  present 
Lord  Watson,  Lord  Morris,  Sir  B. 
Couch,  and  the  Hon.  Geo.  Denman] 
said :  "  There  are,  no  doubt,  very 
special  and  exceptional  circum- 
stances in  which  leave  to  appeal  is 
granted  in  criminal  cases;  but  it 
would  be  contrary  to  the  practice  of 
this  Board,  and  very  mischievous, 
if  any  countenance  were  given  to 
the  view  that  an  appeal  would  be 
allowed  in  every  case  in  which  it 
could  be  shown  that  the  learned 
judge  had  misdirected  the  jury." 

Where  there  is  no  jurisdiction 
to  try  the  petitioner  for  the  alleged 
offence,  special  leave  will  be  granted. 
Macleod  v.  Att.-Gen.  of  New 
South  Wales,  July  23,  [1891]  A. 
C.  455;  60  L.  J.  P.  C.  55;  65 
L.  T.  321  [present,  Lord  Halsbury, 
L.C,  Lord  Watson,  Lord  Hob-- 
house,  Lord  Macnaghten,  and  Sir 
K.  Couch]. 

In  that  case  Macleod  married, 
in  the  colony  of  New  South 
Wales,  one  M.  M.,  and  in  her 
lifetime  he  was  married  at  St. 
Louis,  in  the  United  States,  to 
M.  E.  C.  He  was  afterwards  tried 
and  convicted  in  the  colony  of  New 
South  Wales  for  bigamy,  under  the 
54th  section  of  the  Criminal  Law 
Amendment  Act,  1883,  46  Vict. 
(N.  S.  W.)  No.  17:— "Whosoever 
being  married  marries  another 
person  during  the  life  of  the 
former  husband  or  wife,  where- 
soever such  second  marriage 
takes  place,  shall  be  liable  to 
penal  servitude  for  seven  years." 
There   was  an  allegation  that  the 
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first  marriage  had  been  dissolved  Ex  parte 
in  the  United  States.  Lord  Macbea. 
Halsbury,  L.C,  said :  "'Whereso- 
ever '  may  be  read,  '  wheresoever 
in  this  colony  the  offence  is  com- 
mitted. .  .  Upon  the  face  of  this 
record  the  offence  is  charged  to  have 
been  committed  in  Missouri,  in  the 
United  States,  and  it  therefore  ap- 
pears to  their  Lordships  that  it  is 
manifestly  shown,  beyond  all  possi- 
bility of  doubt,  that  the  offence 
charged  was  an  offence  which,  if 
committed  at  all,  was  committed  in 
another  country  beyond  the  juris- 
diction of  the  colony  of  New  South 
Wales.  The  result  must  be  that 
there  is  no  jurisdiction  to  try  the 
alleged  offender  for  this  offence,  and 
that  this  conviction  should  be  set 
aside."  His  Lordship  then  said  : 
"  If  the  legislature  had  intended  the 
wider  construction  to  be  applied  to 
the  statute,  it  would  have  been  be- 
yond the  jurisdiction  of  the  colony 
to  enact  such  a  law.  Their  juris- 
diction is  confined  within  their 
own  territories.  '  Extra  territorium 
jus  dicenti  impune  non  paretur' 
would  be  applicable  to  such  a  case. 
The  jurisdiction  over  the  crime  be- 
longs to  the  country  where  the 
crime  is  committed,  and,  except  over 
her  own  subjects,  Her  Majesty  and 
the  Imperial  Legislature  have  no 
power  whatever." 

In  Levienv.  Beg.,  July  8, 1867,  Levien  v.  Reg. 
1  L.  B.  P.  C  536;  36  L.  J.  P.  C 
62;  16  W.  E.  159,  there  was  a 
petition  for  special  leave  to  appeal 
from  a  conviction  of  a  Jamaica 
court,  whereby  the  appellant  was 
sentenced  to  imprisonment  for 
publishing  a  seditious  libel.  Leave 
was  granted,  without  prejudice  to 
any  objection  which  might  be  taken 
thereafter  on  the  part  of  the  Crown 
to  the  jurisdiction  of  Her  Majesty 
in  Council  in  the  matter.  At  the 
time  of  the  petition,  which  was 
granted  by  Lord  Wensleydale,  Sir 
J.  T.  Coleridge,  and  Sir  E.  Vaughan 
Williams,  6  July  1866,  the 
prisoner  was  in  prison  under  the 
sentence  of  which  he  complained. 

D  D 
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Levien  v.  Beg.  Since  then  he  had  been  released 
upon  his  own  memorial,  and  had 
received  all  the  substantial  benefits 
of  a  free  pardon.  Stopping  the 
case,  Lord  Cairns  said :  "  Now, 
having  regard  to  the  principles  upon 
which  they  have  always  acted  when 
leave  to  appeal  in  a  crimimal  case 
has  been  prayed  for,  principles 
which  were  fully  recognised  in  the 
case  of  the  Falkland  Islands  Co.  v. 
The  Queen,  1  Moo.  P.  C.  N.  S. 
299,  their  Lordships  have  no 
hesitation  in  saying  that  if  at 
the  time  when  the  petition  of  the 
appellant  for  leave  to  appeal  was 
heard  the  facts  which  now  appear 
could  have  been  made  known  to 
their  Lordships,  the  leave  to  appeal, 
which  was  given,  would  not  have 
been  granted."  Appeal  dismissed ; 
no  good  purpose  could  be  answered 
by  entertaining  it  further. 

Where  the  question  was  one  as 
to  the  right  of  challenge  of  the  jury, 
special  leave  to  appeal  was  granted. 
Levinger  v.  Keg.  (from  S.  C. 
Victoria),  July  25,  1870 ;  3L.R. 
P.  C.  282;  39  L.  J.  P.  C.  49; 
23  L.  T.  362  [present,  Lord 
Cairns,  Sir  J.  Colvile,  Sir  Joseph 
Napier].  Or  imprisonment  of  a 
person  on  the  ground  of  alleged  in- 
sanity, Sinclair  v.  Broughton, 
June  23,  1882;  Wheeler's  P.  C. 
Law,  181. 

In  Reg.  v.  Murphy,  Peb.  6, 
1868,2  L.  R.  P.  C.  35;  38  L.  J. 
P.  C.  53 ;  21  L.  T.  598.  In  New 
South  Wales  a  verdict  of  guilty  for 
murder  had  been  set  aside  by  the 
S.  C.  N.  S.  W.,  and  a  venire  de 
novo  for  a  new  trial  granted. 
Special  leave  to  appeal  was  granted 
by  Lord  Westbury,  Sir  J.  Colvile, 
and  Sir  R.  Kindersley,  upon  the 
same  conditions  as  in  Reg.  v. 
Bertrand,  June  28, 1867,  1  L.  R.  P. 
C.520;  36L.J.  P.C.  51;  16L.T. 
752,  which  were  that  the  prisoner  re- 
main in  prison  until  he  be  delivered 
by  due  course  of  law.  That  was  a 
case  in  which,  in  the  first  trial  of 
the  respondent  Bertrand  in  New 
South  Wales  for  alleged  murder, 


Ee(i.  v. 
Muepiiy. 


the  jury  disagreed.  On  the  second 
trial  the  Chief  Justice,  instead  of 
having  each  witness  examined  again 
at  length,  reaa  over  to  each  one  his 
evidence  in  the  former  trial,  and 
asked  him  if  it  were  true.  The 
Chief  Justice  also  allowed  the  claim 
of  the  Crown  to  reply.  The  re- 
spondent was  found  guilty.  On 
appeal  to  the  S.  C.  N.  S.  W.  the 
court  ordered  a  new  trial.  The 
Att.-Gen.  of  New  South  Wales 
applied  for  leave  to  appeal,  which 
was  heard  by  Lord  Wensleydale, 
Sir.  J.  T.  Coleridge,  and  Sir  E. 
Vaughan  Williams,  and  allowed. 
At  the  hearing,  the  above  Board 
was  joined  by  Sir  W.  Erie,  Kelly, 
C.B.,  and  Sir  R.  T.  Kindersley, 
(the  present  Lord  Chancellor,  Lord 
Halsbury,  and  Sir  E.  Clarke  being 
counsel  for  the  respondent). 

Sir  J.  T.  Coleridge,  having  stated 
the  above  facts,  said :  "  Upon  this 
statement  it  was  contended,  first,  on 
behalf  of  the  respondent,  that  their 
Lordships  ought  not  to  entertain 
the  appeal ;  but  they  do  not  accede 
to  this .  Upon  principle,  and  on  refer- 
ence to  the  decisions  of  this  Com- 
mittee, it  seems  undeniable  that  in 
all  cases,  criminal  as  well  as  civil, 
arising  in  places  from  which  an 
appeal  would  lie,  and  where,  either 
by  the  terms  of  a  charter  or  statute, 
the  authority  has  not  been  parted 
with,  it  is  the  inherent  prerogative 
right,  and,  on  all  proper  occasions, 
the  duty,  of  the  Queen  in  Council  to 
exercise  an  appellate  jurisdiction, 
with  a  view  not  only  to  ensure  so 
far  as  may  be  the  due  administration 
of  justice  in  the  individual  case,  but 
also  to  preserve  the  due  course  of 
procedure  generally.  The  interest 
of  the  Crown,  duly  considered,  is  at 
least  as  great  in  these  respects  in 
criminal  as  in  civil  cases ;  but  the 
exercise  of  this  prerogative  is  to  be 
regulated  by  a  consideration  of  cir- 
cumstances and  consequences ;  and 
interference  by  Her  Majesty  iD 
criminal  cases  is  likely  in  so  many 
instances  to  lead  to  mischief  and 
inconvenience,  that  in  them  the 
Crown  will  be  very  slow  to  enter- 
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tain  an  appeal  by  its  officers  on  be- 
half of  itself  or  by  individuals. 
The  instances  of  such  appeals  being 
entertained  are  therefore  very  rare. 
The  opinions  stated  by  this  Com- 
mittee in  the .  case  of  In  re  Ames, 
14  May  1841,  3  Moo.  P.  C.  409; 
Reg.  v.  Joykissen  Mookerjee, 
16  July  1862,  1  Moo.  P.  C.  N.  S. 
272  ;  and  the  Falkland  Islands  Co. 
v.  The  Queen,  13  June  1863,  1 
Moo.  P.  C.  N.  S.  299,  establish 
these  propositions.  The  result 
is  that  any  application  to  be  al- 
lowed to  appeal  in  a  criminal  case 
comes  to  this  Committee  labouring 
under  a  great  preliminary  difficulty 
— a  difficulty  not  always  overcome 
by  the  mere  suggestion  of  hardship 
in  the  circumstances  of  the  case, 
yet  the  difficulty  is  not  invincible 
...  it  may  be  safely  said,  that 
when  the  suggestions,  if  true,  raise 
questions  of  great  and  general  im- 
portance, and  likely  to  occur  often, 
and  also  where,  if  true,  they  show 
the  due  and  orderly  administration 
of  the  law  interrupted,  or  diverted 
into  a  new  course,  which  might 
create  a  precedent  for  the  future ; 
and  also  where  there'is  no  other 
means  of  preventing  these  conse- 
quences, then  it  will  be  proper  for 
this  Committee  to  entertain  an  ap- 
peal, if  referred  to  it  for  its  decision. 
The  present  case  appears  to  fall 
within  this  category,  on  the  allega- 
tions of  both  parties;  on  the  one 
hand,  it  is  clear  that  the  court  be- 
low has  directed  a  new  trial  in  a 
case  of  felony ;  it  is  alleged  no  such 
trial  can  be  had  according  to  the 
uniform  practice  in  our  criminal 
law ;  if  this  allegation  be  correct,  it 
is  obvious  that  an  innovation  has 
been  made  without  authority,  one 
of  great  importance,  and  establish- 
ing a  precedent  which  may  be  ex- 
pected to  be  frequently  acted  on." 

The  cases  cited  above  were  In  re 
Ames,  14  May  1841,  3  Moo.  P.  C. 
409.  There  Ames  and  others  were 
fined  for  illegally  taking  oysters. 
They  petitioned  ex  parte  for  special 
leave  to  appeal  from  the  Royal  Courts 


of  Jersey  affirming  the  fine.  Special  ^n  re  Ames. 
leave  was  granted  by  Queen's 
Order,  18  July  1838.  In  1841  the 
Att.-Gen.  of  Jersey  petitioned  that 
the  Queen's  Order  allowing  the 
appeal  should  be  rescinded,  as  ob- 
tained by  surprise  and  against  the 
law  of  Jersey,  which  allowed  no 
appeal  from  the  Royal  Court  of 
Jersey  in  criminal  cases.  Appli- 
cation to  dismiss  the  appeal  allowed, 
Baron  Parke  saying  :  "  We  are  dis- 
posed to  say  that  we  ought  not  to 
have  recommended  Her  Majesty  to 
have  allowed  the  appeal,  but  we 
are  not  disposed  to  say  that  we 
have  not  the  power  so  to  have  done, 
as  Her  Majesty  is  the  head  of 
justice,  and  we  are  sitting  here,  not 
merely  as  a  judicial  body,  but  as 
Privy  Councillors." 

Reg.  v.  Joykissen  Mookerjee,  Keg.  v.  Joy- 
16  July  1862,  1  Moo.  P.  C.  JST.  S.  KISSEN  Mo0" 

„,.„  „  ...»  KEEJEE. 

272,  was  a  case  of  conviction  tor  for- 
gery by  one  of  the  native  criminal 
courts  of  India.  Dr.  Lushington, 
in  refusing  leave,  said  it  ap- 
peared injustice  may  have  been 
done,  but  the  consequences  of  ad- 
mitting an  appeal  in  such  a  case 
were  so  entirely  destructive  of  the 
administration  of  all  criminal  juris- 
prudence, that  they  formed  their 
judgment  to  disallow  the  appeal; 
but  they  did  not  doubt  justice 
would  be  done,  as  they  suggested 
that  an  application  should  be  made 
to  the  constituted  authorities  who 
have  the  power  to  afford  a  remedy. 

In  The  Falkland  Islands  Co.  Falkland  Is- 
v.  The  Queen,  13  June  1863,  tTque°en' 
1  Moo.  P.  C.  N.  S.  299,  leave 
was .  granted  because  the  questions 
raised,  although  in  form  criminal, 
were  in  substance  rather  of  a  civil 
nature,  namely,  the  right  to  kill 
wild  animals,  a  question  of  property 
involving  the  rights  of  the  Crown 
and  its  grantees  throughout  the 
Falkland  Islands.  Lord  Kings- 
down,  after  stating  the  sentence 
given  above,  page  416,  that  Her 
Majesty  has  authority  by  virtue 
of   her  prerogative  to   review  the 
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Falkland  Is-  decision  of  all  colonial  courts, 
lands  Co.  v.  wnether  the  proceedings  be  of  a 
The  Queen.  ^.j  ^  criminal  character,  unless 
Her  Majesty  has  parted  with  such 
authority,  said  :  "  It  is  obvious  that 
this  question  is  of  too  great  import- 
ance to  make  it  fit  that  it  should  be 
finally  concluded  by  a  summary 
conviction  in  a  police  court. 

See  also  Esnouf  v.  Att.-Gen.  of 
Jersey,  3  March  1883,  8  App.  Cas. 
304;  52  L.  J.  P.  C.  26;  and 
Wheeler's  P.  C.  Law,  201. 

Keg.  v.  Coote.  In  Reg.  v.  Coote,  from  a  judg- 
ment of  the  Q.  B.,  Quebec,  on  a 
case  reserved  under  C.  S.  L.  C. 
c.  77.  ss.  57,  58,  on  a  trial  of 
Coote  for  arson.  Coote  was  found 
guilty  of  arson.  The  case  was  re- 
served on  the  admissibility  of  evi- 
dence. The  Q.  B.  Quebec,  15  March 
1872,  held  the  evidence  did  not 
justify  the  verdict,  quashed  the 
conviction,  ordered  a  new  trial,  and 
refused  leave  to  appeal.  The 
Privy  Council  granted  leave  10 
May  1872;  and  18  March  1873, 
4  L.  R.  P.  C.  599 ;  42  L.  J.  P.  C. 
45;  29  L.  T.  Ill;  9  Moo.  P.  C. 
N.  S.  463,  reversed  the  decision  of 
the  Q.  B.,  and  directed  the  proper 
sentence  to  be  passed. 

Louis  de  In  the  case  of  Louis  De  Souza, 

Souza.  Dec     1;    ]888)   Wheeler's    P.    C. 

Law,  529,  special  leave  to  appeal 
was  allowed  from  an  order  of  the 
British  Guiana  Court,  imprisoning 
the  petitioner,  a  barrister,  fining 
him,  and  depriving  him  from  prac- 
Macpaelane  u.  tising  for  a  year  for  alleged  con- 
Leclaire.  tempt  in  certain  letters  to  a  news- 

paper.    But  before   it   was   heard 
De  Souza  died. 

De  Souza,  au  English  barrister, 
4  July  1885,  was  refused  leave  to 
appeal  from  a  decision  14  Feb. 
1885,  of  Cameron,  C.J.,  Gait,  & 
Rose,  J.J.,  9  X.,  39  L.,  Ontario 
Judges,  O.  R.,  who  refused  to  allow 
him  to  practise  as  an  English 
barrister  in  Ontario,  on  the  ground 
that  he  was  not  a  member  of  the 
Law  Society  of  Upper  Canada, 
which    had    been    given    the   sole 


power  to  admit  to  practice  R.  S  0 
(1877),  c.  138.  s.  37. 

[But  see  the  case  of  an  English 
doctor  practising  in  Canada,  Reg. 
v.  College  of  Physicians,  44  U.  C.  Q. 
B.  564;  and  note,  sec.  93.]  Seealso 
Downie  v.  Arrindell,  ante,  p.  414 
and  In  re  Justices  of  C.  P.  at  An- 
tigua, 6  April  1829,  1  Knapp,  267. 
In  the  latter  case  the  petitioner,  both 
an  attorney  and  advocate,  had  been 
disbarred  for  various  acts  of  pro- 
fessional and  general  misconduct  in 
Antigua,  and  he  prayed  the  Privy 
Council  to  restore  him  to  the  bar. 
Lord  Wynford,  after  saying  the 
English  courts  were  relieved  of  this 
unpleasant  duty,  said :  "  Now  advo- 
cates and  attorneys  have  always 
been  admitted  in  the  colonial  courts 
by  the  judges,  and  the  judges 
only.  The  power  of  suspending 
from  practice  must,  we  think,  be 
incidental  to  that  of  admitting  to 
practice,  as  is  the  case  in  England 
with  regard  to  attorneys.  .  .  In 
a  case  [in  which  the  Recorder's 
Court  had  suspended  the  whole  bar 
for  six  months  from  practice]  which 
came  before  us  a  short  time  ago 
from  Bombay,  none  of  the  members 
of  this  Board  doubted  that  the 
Supreme  Court  there  had  autho- 
rity to  prevent  English  barris- 
ters practising  before  them.  The 
question  was  whether  their  autho- 
rity had  been  properly  exercised. 
"Whilst  advocates  in  the  colonies 
have  an  appeal  to  his  Majesty, 
the  power  to  remove  them  from 
practice  can  never  be  abused."] 

Appealable  Value.  —  In   Mac- 

FAELANE     V.     LeCLAIEE,    in    P.    C. 

8  Feb.  1862, 15  Moo.  P.  C.  181,187; 
10  W.  R.  324,  the  question  arose 
as  to  how  the  appealable  value  is 
to  be  determined.  L.  brought  an 
action  against  D.  in  the  Superior 
Court,  Montreal,  to  recover  the 
amount  of  certain  promissory 
notes,  with  interest,  amounting 
in  the  whole  to  less  than  £500 
[the  appealable  amount  under 
34  Geo.  3.  c.  6.]  L.  issued  his 
writ    called   saisie    arret,  attach- 
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ment  before  judgment,  on  the  goods 
of  D.  in  the  hands  of  M.,  and 
obtained  judgment  thereon  against 
the  goods  of  M.,  which  were 
of  the  value  of  £1,642.  M. 
said  the  goods  were  his,  through 
an  assignment  from  one  Provost. 
Leave  to  appeal  was  granted  to  M. 
by  the  Q.  B.  Quebec.  On  petition 
to  rescind  the  leave  to  appeal  Lord 
Chelmsford  said :  "  In  determining 
the  question  of  the  value  of  the 
matter  in  dispute,  upon  which  the 
right  to  appeal  depends,  their  Lord- 
ships consider  the  correct  course 
to  adopt  is  to  look  at  the  judg- 
ment as  it  affects  the  interests  of 
the  parties  who  are  prejudiced 
by  it,  and  who  seek  to  relieve 
themselves  of  it  by  an  appeal.  If 
their  liability  upon  the  judgment 
is  of  an  amount  sufficient  to  entitle 
them  to  appeal,  they  cannot  be  de- 
prived of  their  right  because  the 
matter  in  dispute  happens  not  to 
be  of  equal  value  to  both  parties ; 
and  therefore,  if  the  judgment  had 
been  in  their  favour,  their  adver- 
sary might  possibly  have  had  no 
power  to  question  it  by  an  appeal. 
In  this  case  the  effect  of  the  judg- 
ment was  to  place  in  jeopardy  the 
whole  of  the  goods  contained  in  the 
assignment  from  Provost,  for  which 
a  sum  of  £1,642  currency  had  been 
paid"  [see  p.  432]. 

That  case  also  decided  that  where 
the  judgment  appealed  from  is 
interlocutory  in  form  merely,  but 
final  in  its  effect  as  regards  the 
appellant,  it  must  be  treated  as  a 
final  judgment.  The  goods  which 
the  appellants  claimed  as  then- 
own  were  "finally  and  conclu- 
sively fixed  by  the  judgment  to  be 
the  property  of  the  original  debtor, 
and  must  be  applied  in  satisfaction 
of  his  debts,  and  there  was  no  mode 
by  which  the  appellant  could  be 
relieved  from  that  judgment  except 
by  an  appeal." 

Sauvageau  v.  Gauthier,  Q.  B. 
Quebec,  18  March  1871,  in  P.  C. 
May  5,1874,  5  L.  E.  P.  C.  494; 
30  L.  T.  510 ;  22  W.  E.  667.    The 


debt  in  question  was  payable  by  Sauvageac  «. 
instalments,  and  it  was  argued  Gauthier. 
that  it  was  a  "  matter  in  which  the 
rights  in  future  of "  the  parties 
might  be  affected,  and,  therefore, 
under  art.  1178  of  the  Code  of  Pro- 
cedure [see  above,  p.  397],  there  was 
a  right  of  appeal  to  Her  Majesty 
in  her  Privy  Council.  The  Q.  B. 
Quebec  had  granted,  19  June  1871, 
leave  to  appeal  to  the  Judicial 
Committee. 

On  the  appeal  coming  on  to  be 
heard  the  respondent  raised  the  pre- 
liminary point  that  the  matter  in  dis- 
pute was  below  the  appealable  value 
of  £500,  and  neither  did  the  question 
come  within  the  exceptions  which 
allowed  an  appeal  for  less  value. 

Sir  J.  Colvile  [there  being  also 
present  Sir  B.  Peacock,  Sir  M. 
Smith,  and  Sir  E.  Collier]  stated 
the  facts  as  follows :  It  appears 
that  one  Martel  was  indebted  to 
the  insolvent  Senecal  in  a  certain 
sum  of  money  [considerable  arrears 
of  a  quit  rent  of  $11.28]  for  which 
a  rent  charge  [of  $456]  had  been 
commuted.  That  sum  of  money 
[namely,  the  $456]  was  payable 
by  instalments,  and  it  was  also 
secured  by  hypothecation  upon  the 
land  upon  which  the  rent  had 
originally  been  charged.  The  in- 
solvent Senecal,  a  considerable  time 
before  his  insolvency,  assigned  this, 
with  other  choses  in  action,  to 
Gauthier,  the  respondent,  for  value, 
but  notice  oi  the  assignment  was 
not  given  to  Martel  until  Senecal 
was  in  insolvent  circumstances  [in 
fact,  notice  was  not  given  within 
30  days  of  the  date  of  the  assign- 
ment to  the  official  receiver,  Sau- 
vageau]. Gauthier  sued  Martel, 
the  original  debtor,  for  certain 
instalments  of  that  sum  ;  the  whole 
value  of  the  particular  debt  so 
assigned  being  considerably  below 
the  appealable  amount  of  £500. 
In  that  state  of  things  the  appel- 
lant, who  was  the  general  assignee 
of  the  insolvent  estate  of  Senecal, 
intervened,  and  there  remained  no 
question  as  to  the  liability  of  the 
original    debtor ;    but    the   simple 
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question  tried  in  the  suit,  and 
which  is  now  brought  before  their 
Lordships  on  appeal,  was  whether 
the  particular  assignee  could  claim 
the  sum  sued  for,  or  whether  it  had 
passed  by  the  general  assignment 
of  the  insolvent's  effects  to  his 
general  assignee.  The  solution  of 
that  question,  of  course,  depends  on 
the  further  question  whether  '  sig- 
nification' or  notice  was  necessary 
to  complete  the  title  of  the  particu- 
lar assignee,  and  whether  that 
notice  had  been  given  in  proper 
time.  His  Lordship,  continuing, 
said :  "  It  has  been  argued  that  in- 
asmuch as  the  particular  debt  which 
was  in  question  in  this  suit  was 
payable  by  instalments,  the  title  to 
it  was  a  matter  in  which  the  rights 
in  future  of  the  parties  might  be 
affected.  But  their  Lordships 
do  not  think  that  that  is  the 
true  construction  of  the  clause. 
The  matter  in  question  was  the 
whole  debt,"  and  the  "  mere  cir- 
cumstances of  this  debt  being  pay- 
able by  instalments  would  not 
make  the  case  appealable  to  Her 
Majesty  in  Council  if  it  were  not 
otherwise  appealable.  It  was 
further  suggested  the  same  ques- 
tion might  arise  in  respect  of  the 
other  assets  comprised  in  the  as- 
signments to  Gauthier,  and  that 
the  decision  in  this  case  would 
govern  the  rights  of  the  parties  as 
to  all  those  assets.  But  their  Lord- 
ships have  not  the  means  of  know- 
ing whether  the  title  to  those  other 
choses  in  action  would  stand  upon 
precisely  the  same  ground  as  the 
title  to  that  in  question  in  this 
suit ;  some  of  them  may  have  been 
realised,  and  as  to  some  of  them 
notice  may  have  been  given  long 
before  the  insolvency.  Their 
Lordships  cannot  assume  that  the 
facts  touching  these  other  debts 
were  before  the  judges  in  Canada; 
and,  even  if  they  were,  their  Lord- 
ships, considering  the  mode  in 
which  this  litigation  arose,  namely, 
by  the  intervention  of  the  general 
assignee  in  a  suit  brought  by  the 
particular    assignee    to    realise    a 


small  sum  as  against  one  of  those 
debtors,  and  not  in  a  suit  brought 
by  the  general  assignee  to  impeach 
the  whole  transaction,  are  not 
satisfied  that  it  was  a  case  in  which 
the  Court  of  Queen's  Bench  would 
have  jurisdiction  to  allow  the 
appeal.  The  power  of  the  Court 
of  Queen's  Bench  to  allow  an 
appeal  is  clearly  limited  by  the 
Code ;  it  has  no  power,  upon 
special  grounds  not  provided  for 
by  the  Code,  to  grant  special  leave 
to  appeal.  The  question,  there- 
fore, is,  what  ought  now  to  be 
done.  Now,  their  Lordships  are  of 
opinion  this  case  very  much  resem- 
bles the  case  of  Retemeyer  v, 
Obermuller,  Feb.  8,  1838,  2  Moo. 
P.  C.  93,  in  which  it  appeared 
that  the  appeal  had  been  irregu- 
larly allowed  in  the  colony,  the 
security  not  having  been  completed 
within  the  proper  time.  In  that 
case  Lord  Brougham,  having  stated 
that  the  irregularity  was  fatal  to 
the  appeal  as  it  stood,  said  this : 
'  The  respondent  has,  however, 
appeared  to  the  appeal  here,  and 
lodged  his  case.  It  is  clear,  there- 
fore, that  the  appellant  must  have 
been  led  to  suppose  that  any  objec- 
tion on  the  score  of  irregularity 
was  waived ;  and  though  their 
Lordships  are  of  opinion  that  the 
order  made  by  the  court  below,  al- 
lowing the  appeal,  was,  for  want  of 
the  security  being  completed,  irre- 
gular, and  could  not  be  cured  by  any 
waiver  or  implied  consent  on  the  part 
of  the  respondent,  yet  they  think  it 
would  be  a  fit  case  to  recommend 
the  allowance  of  the  appeal  upon  a 
petition  presented  for  that  purpose. 
The  result  will  be  that  the  case 
must  stand  over  for  such  applica- 
tion.' In  that  case  it  was  held 
that  the  irregularity  was  fatal  to 
the  appeal  as  it  stood ;  and  the 
Committee  though  it  thought  that 
there  might  be  ground  for  allow- 
ing a  special  appeal,  directed  the 
case  to  stand  over  in  order  that 
there  should  be  an  application  for 
special  leave  to  appeal.  It  also 
pointed  out  that  the  respondent,  in 
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allowing  the  case  to  be  lodged,  might 
have  induced  the  appellant  to  sup- 
pose that  the  objection  on  the  score 
of  irregularity  was  waived.  And 
upon  this  last  point  their  Lord- 
ships cannot  but  observe  that  the 
proper  course,  when  such  a  ques- 
tion as  this  arises,  is  to  come  here 
by  petition  as  early  as  possible, 
and  before  the  cases  are  lodged, 
and  the  expense  of  preparing  those 
cases  is  incurred,  in  order  to  bring 
the  point  before  their  Lordships, 
and  to  get  the  appeal  dismissed. 
It  is  then  open  to  their  Lordships 
to  recommend  Her  Majesty  either 
to  dismiss  the  appeal,  in  which 
case  the  parties  are  not  put  to  the 
expense  of  preparing  for  the  hear- 
ing; or  to  grant  special  leave  to 
appeal.  Their  Lordships,  if  they 
were  to  dismiss  this  appeal  upon 
the  objection  now  taken  for  the 
first  time,  would  be  disposed  to 
dismiss  it  without  subjecting  tho 
appellant  to  the  costs,  which  have 
been  so  unnecessarily  incurred. 
On  the  other  hand,  they  are  not 
prepared  to  say  that  if  a  petition 
had  been  presented  to  them  for 
special  leave  to  appeal,  there  may 
not  be  circumstances  in  this  case 
which  would  have  induced  them  to 
recommend  Her  Majesty  to  grant 
such  leave  to  appeal.  They  by  no 
means  invite  such  an  application, 
but  leave  it  for  the  consideration  of 
the  appellant  whether  he  would 
prefer  to  have  the  appeal  now  dis- 
missed without  costs,  or  whether 
he  would  wish  the  case  to  stand 
over,  in  order  that  he  may  present 
a  petition  for  special  leave  to  appeal 
upon  such  grounds  as  he  thinks 
might  induce  their  Lordships  to 
recommend  Her  Majesty  to  give 
that  leave. 

"  It  is  also  to  be  considered  that 
in  those  cases  in  which  an  appeal 
having  been  irregularly  allowed  in 
the  colony,  special  leave  to  appeal 
has  been  granted  here,  their  Lord- 
ships have  always  required  fresh 
security  for  costs  to  be  given." 

Time  was  given  until  the  15th 
June  to  lodge  a  petition  for  special 


leave;  if  the  petition  was  not  lodged  Sauvageau  v. 
by  that  date,  the  appeal  to  stand  Gauthiee- 
dismissed,  without  costs. 

In  Lambkin  v.  South  East  Lambkin  v. 
Railway  Co.,  in  an  application  Sorra  East 
made  12  Dec.  1877  to  the  Privy  Bailway  Lo' 
Council  [subsequent  proceedings 
reported  Feb.  3,  1880,  5  App. 
Cas.  352;  28  W.  R.  837]  for 
special  leave  to  appeal,  it  appeared 
that  Lambkin  obtained,  13  Sept. 
1875,  a  verdict  [from  Mondeley, 
J.,  and  a  special  jury]  for  $7,000 
against  the  South  Eastern  Rail- 
way Co.  of  Canada.  The  ground 
of  the  decision  was  pure  negligence 
on  the  part  of  the  defendants'  ser- 
vants in  not  taking  instant  pre- 
cautions when  there  was  warning 
of  a  storm. 

The  Court  of  Review  [Monde- 
ley,  Torrancp,  and  Beaudry,  J  J.] 
entered  judgment  for  the  plaintiff, 
and  rejected  the  motion  for  a  new 
trial.  16  March  1877,  Q.  B.  Que- 
bec [Monk,  Ramsay,  Sanborn,  and 
Tessier,  JJ.]  set  aside  the  verdict 
and  allowed  a  new  trial,  on  the 
sole  ground  of  excessive  damages. 

On  15  June  1877,  the  Q.  B. 
Quebec  [present  the  last-named 
judges  and  Dorion,  C.J.]  refused 
leave  to  appeal  to  the  Privy  Council 
on  the  ground  that  it  was  an  inter- 
locutory judgment.  10  Dec.  1877, 
the  Judicial  Committee  reported 
as  their  opinion  that  the  appel- 
lant ought  to  have  special  leave 
to  enter  and  prosecute  his  ap- 
peal against  the  order  granting 
the  new  trial,  upon  depositing  £300 
as  security  for  costs.  The  record 
of  the  case  does  not  contain  the 
reasons  for  allowing  the  appeal; 
but  Doutre,  Q.C.,  who  was  in  the 
case,  says  [Doutre's  Constitution, 
p.  344]  :    It  was   on  the   ground 

(1)  That  a  judgment  setting  aside 
a  verdict  is  not  interlocutory  and 

(2)  If  the  verdict  of  the  jury 
had  been  sustained,  the  defendant 
had  a  right  to  appeal,  and  there- 
fore if  the  verdict  should  be  set 
aside  the  plaintiff  must  have  the 
same  right.     In  the  sequel  to  the 
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case  their  Lordships  [Sir  James 
Colvile,  Sir  Barnes  Peacock,  Sir 
Montague  E.  Smith,  and  Sir 
Robert  Collier]  reversed  the  deci- 
sion of  the  Q.  B.  Quebec. 

In  Cossettb  v.  Dun,  Dec.  9, 
1890,  18  S.  C.  E.  222,  it  was  held 
that  the  first  court's  award  was  the 
test  of  appealable  amount.  There 
the  plaintiff  claimed  $10,000  against 
a  mercantile  agency  for  slander.  The 
Superior  Court,  Montreal,  gave 
judgment  for  $2,000 ;  an  appeal  to 
the  Q.  B.  reduced  the  damages  to 
$500.  Held  there  was  a.  right 
of  appeal  to  the  Superior  Court. 
Sir  W.  Ritchie,  C.J.,  said : 
"  The  question  before  us  is  not 
as  to  the  $1,500,  but  simply 
whether  the  plaintiff  has  a  right  to 
have  the  judgment  obtained  by  him 
in  the  Superior  Court  for  $2,000 
restored.  Therefore  the  question 
we  have  to  determine  is :  Did  the 
Court  of  Q.  B.  do  right  in  inter- 
fering with  the  judgment  of  the 
Superior  Court,  which  awarded 
$2,000.  And  therefore  the  right  of 
the  plaintiff  to  hold  his  judgment 
in  the  Superior  Court  for  $2,000 
was  the  question  before  the  Court 
of  Q.  B.,  and  is  the  matter  now 
in  controversy  before  us  in  this 
court.  Under  these  circumstances 
the  case  is  clearly  appealable."  See 
also  Prannath  Roy  Chowdry  v. 
Ranee  Surnomoyee,  7  Dec.  1859, 
7  Moo.  Ind.  App.  553. 

Interest  on  damages  was  allow- 
ed to  be  added  to  the  damages,  thus 
raising  the  appealable  value. 

Thus  in  New  South  Wales  in- 
terest on  damages  is  given  by  the 
Act  24  Vict.  No.  8.,  therefore  ap- 
peal allowed.  Bank  of  New  South 
Wales  v.  Owston,  18  Feb.  1879, 
4  App.  Cas.  270;  48  L.  J.  P. 
C.  25.  See  that  case  also,  that 
costs  cannot  be  added  in  estimating 
the  appealable  value. 

In  Ko  Khine  v.  Snadden, 
an  Indian  appeal,  Feb.  6,  1868, 
2  L.  R.  P.  C.  50,  special  leave  was 
granted  on  the  ground  that  al- 
though the  amount  involved  in  this 


one  case  was  below  the  requisite 
amount,  there  were  other  ac- 
tions, involving  the  same  evidence, 
and  concluded  by  the  same  judg- 
ment, which,  all  added  together, 
raised  the  amount  far  above  the 
appealable  value.  See  also  Baboo 
Gopal  Lall  Thakoor  v.  Teluk 
Chunder  Rai,  7  Moo.  Ind.  App. 
548.  But  where  there  are  two 
distinct  causes  and  two  separate 
judgments  they  cannot  be  consoli- 
dated for  the  purpose  of  raising 
the  appealable  amount.  Moofti 
Mohummud  Ubdoollah  v.  Baboo 
Mootechund,  10  Feb.  1837,  1  Moo. 
Ind.  App.  363. 

In  Brown  v.  McLaughan, 
Dec.  12,  1870,  3  L.  R.  P.  C.  458 ; 
7  Moo.  P.  C.  N.  S.  306,  the 
amount  was  below  the  appealable 
value,  but  leave  was  given.  Sir 
J.  Colvile  said :  "  Their  Lordships 
are  disposed  to  grant  leave  to  ap- 
peal, on  the  ground  that  it  is  a 
question  on  the  construction  of  an 
Act,  and  one  of  general  interest  in 
South  Australia.  It  being  under- 
stood that  the  appeal  is  to  be  con- 
fined to  the  merits  of  the  decision, 
namely,  whether  the  South  Aus- 
tralian Fencing  Act  applies  to 
fences  erected  by  holders  of  leases 
under  the  Crown  for  pastoral  pur- 
poses." 

Also  where  the  question  is  of 
general  importance  to  insurance 
companies,  leave  has  been  allowed. 
Sun  Fire  Office  v.  Hart,  Feb.  16, 
1889,  14  App.  Cas.  98,  p.  105; 
58  L.  J.  P.  C.  69. 

In  Santacan  a  v.  Ardevol,  May 
8,  1830,  1  Knapp,  269,  an  ap- 
peal from  Gibraltar,  Leach,  M.R., 
said:  "This  Board  never  heard  of 
an  appeal  being  instituted  on  the 
ground  that  the  witnesses  had  been 
discredited.  The  court  below  were 
aware  of  the  character  of  these 
witnesses;  and  besides  the  know- 
ledge of  their  character,  had  the 
advantage  of  seeing  their  de- 
meanour and  behaviour,  of  which 
we  on   written  evidence  have  no 
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power  of  judging.  We  feel  it  our 
duty,  therefore,  to  decide  this  case 
on  the  general  principle,  that  no 
appeal  will  lie  from  the  judgment 
of  a  court  below  on  the  ground 
that  the  court  discredited  the  wit- 
nesses produced  to  them  by  either 
party."  But  in  Canepa  v.  Larios, 
Feb.  17,  1834,  2  Knapp,  276, 
Lord  Wynford  said  the  rule  in 
Santacana  v.  Ardevol  "  should  be 
somewhat  qualified,  or  it  would 
prevent  us  from  protecting  colo- 
nists against  the  effect  of  local 
prejudices."     .  .     .     "  In    all 

cases  in  which  the  court  sees 
no  cogent  reason  for  saying  that 
the  court  in  whose  presence  the 
evidence  was  given  have  taken  a 
wrong  view  of  it,  the  safest  course 
is  to  adhere  to  its  determination. 
But  a  case  may  be  so  unsatisfactory 
as  to  require  further  explanation ; 
or  so  improbable  as  to  be  manifestly 
unworthy  of  credit;  or  may  ex- 
hibit circumstances  which  should 
convince  any  impartial  or  judicious 
mind  of  its  truth.  In  such  cases 
the  Court  of  Appeal  should  not  be 
concluded  by  the  judgment  of  the 
court  below,  but  exercise  its  power 
of  sending  a  case  back  for  further 
inquiry,  with  such  directions  as  it 
may  think  proper  to  give." 

This  would  be  the  course 
followed  in  the  House  of  Lords. 
Or  it  might  be  sent  back  to 
take  an  account.  Even  if  a  new 
point  of  law  was  raised  in  the 
Judicial  Committee,  say  depend- 
ing on  French  law  and  from 
Quebec,  their  Lordships  would  most 
probably  not  allow  the  point  to  be 
argued,  or,  if  important,  would  remit 
the  case  to  Quebec  for  disposal  of 
the  point.  In  the  House  of  Lords, 
if  a  point  of  Scotch  or  Irish  law 
was  not  raised  or  argued  in  a  case 
on  appeal  from  Ireland  or  Scotland, 
the  House  would  not  send  the 
case  back,  as  their  Lordships  sit  as 
an  English,  Scotch,  and  Irish  Ap- 
pellate Court,  and  are  supposed  to 
be  acquainted  with  these  laws." 
Cooper  v.  Cooper,  13  App.  Cas.  88. 

In  a  matter  of  fact,  unless  there 


is  some  distinct  point  on  which  the  Santacana  v. 
judgment  complained  of  is  wrong,  ^I!DEVOr'- 
even  though  doubts  may  be  enter- 
tained by  their  Lordships  of  its 
correctness,  the  Judicial  Committee, 
under  its  standing  custom,  will 
probably  not  entertain  the  appeal. 
See  post,  p.  429. 

In  Richer  v.  Voyer,  13  L.  C.  J.  Richer  v. 
213;  15  L.  C.  J.  122;  in  P.  C.  VoYBK- 
May  2,  1874,  5  L.  R.  P.  C.  461 ; 
30  L.  T.  506 ;  22  W.  R  849,  the 
Judicial  Committee  allowed  leave 
to  appeal  where  the  action  was  to 
recover  a  sum  of  $2,000,  one  ques- 
tion there  being  the  true  nature 
of  the  receipt  given  by  the  bank, 
in  fact,  whether  it  was  a  negotiable 
instrument  or  not.  That  case  also 
decided  that  the  notes  of  a  judge 
who  simply  concurs,  and  which  are 
not  communicated  to  both  sides, 
will  not  be  looked  at  by  their 
Lordships  of  the  Privy  Council. 

In  Abbotts  v.  Macdoxald,  Abbotts  v. 
24  Oct.  1877,  21  L.  C.  J.  311,  Ma">onald. 
Johnson,  Belanger,  and  Rain- 
ville,  JJ.,  held  that  where  the 
judgment  of  the  Superior  Court 
had  been  confirmed  in  review 
against  the  defendant,  the  party 
inscribing,  the  defendant,  al- 
though precluded  by  the  local 
Act  from  appealing  direct  to  the 
Court  of  Queen's  Bench,  could, 
under  the  Dominion  Act  38  Vict, 
c.  ll.s.  17,  appeal  to  the  Supreme 
Court  of  the  Dominion.  &ee 
54  &  55  Vict.  CDom.)  c.  25.  s.  3, 
s.-s.  3,  ante,  p.  405. 

The  court  below  granting  or  refus- 
ing leave  to  appeal  cannot  bind  the 
Privy  Council,  and  therefore  where 
the  court  below  refuses  leave, 
thinking  it  has  no  power  to  grant 
leave,  the  Judicial  Committee  will 
grant  leave,  if  the  amount  involved 
is  large  or  the  question  is  one  of 
importance.  Ong  Cheng  Neo  v. 
Yeap  Cheah  Eeo,  Jan.  31,  1874, 
5  L.  R.  P.  C.  89. 

In   Boston   v.    Lelievre,    the  Boston  v. 
appellant  sought  to  obtain  a  decision  Lelievke. 
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that  the  Q.  B.,  Quebec,  were  bound 
to  entertain  an  appeal  in  a  case  of 
certiorari  from  the  order  made  by 
the  Superior  Court,  dated  27  June 
1862.  Cap.  77.  s.  23 ;  c.  88.  s.  17, 
and  c.  89.  s.  6,  C.  S.  L.  C.  1861, 
providing  for  general  appeals,  ex- 
cepted cases  of  certiorari.  Lord 
Westbury,  Jan.  25,  1870,  3  L. 
R.  P.  C.  157;  18  W.  R.  408 
[Sir  W.  Colvile  and  Sir  Joseph 
Napier  being  also  present],  said: 
"  Their  Lordships  are  not  insensible 
to  the  importance  of  this  case.  At 
the  same  time  they  feel  they  would 
not  act  rightly  if  they  were  to  over- 
rule the  unanimous  judgment  of 
the  court  below,  upon  a  question  of 
this  nature,  unless  they  were  perfect- 
ly satisfied  that  the  judges  had  com- 
mitted an  error  in  refusing  the  ex- 
ercise of  their  appellate  jurisdiction. 

"  The  question  is  governed  en- 
tirely by  the  language  of  the  co- 
lonial statutes.  The  Court  of  Ap- 
peal in  Lower  Canada  is  the  creation 
of  statute,  and  the  subjects  upon 
which  appeal  lies  to  that  court  are 
defined  with  reasonable  clearness." 

Argument  where  Special  Leave. 
— Argument  on  a  case  allowed  by 
special  leave  because  of  a  special 
point  of  law  ought,  if  possible,  to 
be  confined  to  the  question  of 
general  importance,  and  ought  not 
to  delve  into  the  question  of  fact. 
See  Corporation  of  St.  John  v. 
Central  Vermont  Kail,  14  S.  C.  R. 
288;  in  P.  C.  25  July  1889,  14 
App.  Cas.  590;  59  L.  J.  P.  C.  15; 
and  post. 

Appeal  on  Conditions. 

Shenton  v.  Smith,  Feb.  2, 1894, 
[1895]  A.  C.  229.  In  this  case 
the  amount  was  £200,  and  therefore 
under  the  appealable  value,  being 
from  the  S.  C.  Western  Australia. 
On  account  of  the  special  nature  of 
the  question  special  leave  was 
granted ;  but  as  the  Judicial  Com- 
mittee considered  it  hard  on  the 
individual  suitor  to  bear  the  costs 
of  an  appeal  admitted  on  such 
ground,     the    appellant    was    put 


under  the    obligation  to  pay  the 
costs  in  any  event.     The  question 
was  whether   Dr.  Smith  could  be 
dismissed  by  the  Governor  of  Wes- 
tern Australia,  whom  the  appellant 
represented    at    the    trial.       Dr. 
Smith  took  the   duty  as   medical 
officer  of  health  of  another  doctor, 
Dr.  Rogers,  'on  leave  of  absence, 
and  was  gazetted  as  such.     Later 
the  Governor  declined  to  make  the 
appointment    permanent.      Blame 
was  attached  to  the  respondent  at 
an  inquest,  and  an  order  was  passed 
by  the  Governor  that  the  respon- 
dent should   be  informed  that  his 
tenure  of  office  would  cease  at  the 
close  of  the  year.     AH  the  papers 
were  sent  to  the  Secretary  of  State, 
who  declined  to  interfere.     In  1889 
Dr.  Smith  presented  a  petition  of 
right.     After  an  abortive  trial,  be- 
fore Stone,  J.,  and  a  jury,  in  which 
Stone,  J.,  thought  the  respondent 
ought    to    have    been    nonsuited, 
another  trial  was  held  before  On- 
slow, C.  J.,  and  a  jury.     The  latter 
answered  the  question,  whether  the 
repondent  was  led  to  believe  he 
would  hold  the  office  during  good 
behaviour  so  long  as  it  existed, in  the 
affirmative.     They  went  on  to  find 
that  the  Government  had  not  given 
reasonable,  notice  and  had  no  reason- 
able cause  to  dismiss  him,  and  they 
assessed  the  damage  at  £200.    The 
appellant  moved  for  a  new  trial  or 
to  have  judgment  entered  up  in 
his    favour.      That    motion    was 
refused,  subject  to  the  reservation 
of  a  question  to  the   full    court: 
Whether  the   respondent,  though 
appointed    temporarily,    was    still 
entitled  to  be  treated  in  accordance 
with  the  procedure  laid  down  in 
the     Council    Office    Regulations 
with   regard   to   the  dismissal  of 
public   servants?     It  was  agreed 
that  such  procedure  was  not  fol- 
lowed. 

Before  the  full  court,  Onslow, 
C.J.,  took  a  view  adverse  to  the 
appellant  and  Stone,  J.,  the  only 
other  judge  in  his  favour,  so  the 
judgment  stood. 

Lord    Hobhouse    delivered  the 
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judgment  of  the  Board  [there 
being  also  present  Lord  Herschell, 
L.O.,  Lord  Watson,  Lord  Mae- 
naghten,  and  Lord  Shand.] 

After  stating  that  in  the  opinion 
of  their  Lordships  the  respondent 
did  not  occupy  so  strong  a  posi- 
tion as  Dr.  Rogers,  but  that  they 
did  not  dwell  upon  that,  be- 
cause they  preferred  to  rest  their 
judgment  on  a  broader  ground, 
he  said :  "  It  has  been  argued 
at  the  bar  that  a  colonial  Govern- 
ment stands  on  a  different  footing 
from  the  Crown  in  England,  with 
respect  to  obligations  towards  per- 
sons with  whom  it  has  dealings. 
Their  Lordships  do  not  go  into  the 
cases  cited  for  proof  of  that  pro- 
position, for  they  are  quite  different 
from  this  case,  and  neither  principle 
nor  authority  has  been  adduced  to 
show  that  in  the  employment  and 
dismissal  of  public  servants  a  co- 
lonial Government  stands  on  any 
different  footing  than  the  home 
Government.  It  appears  to  their 
Lordships  that  the  proper  grounds 
of  decision  in  this  case  have  been 
expressed  by  Stone,  J.,  in  the  full 
court.  They  consider  that,  unless 
in  special  cases  where  it  is  other- 
wise provided,  servants  of  the 
Crown  hold  their  offices  during 
the  pleasure  of  the  Crown ;  not  by 
virtue  of  any  special  prerogative  of 
the  Crown,  but  because  such  are 
the  terms  of  their  engagements,  as 
is  well  understood  throughout  the 
public  service.  If  any  public  ser- 
vant consider  that  he  has  been 
dismissed  unjustly,  his  remedy  is 
not  by  a  lawsuit,  but  by  an  ap- 
peal of  an  official  or  political  kind. 
Dr.  Smith  did,  in  fact,  make  such 
an  official  appeal  to  the  Secretary 
of  State,  and  the  colonial  Govern- 
ment recognised  his  right  to  do  so, 
and  prolonged  his  tenure  so  as  to 
allow  time  for  the  decision  of  that 
appeal,  and  to  save  him  from  injury 
if  it  should  go  in  his  favour. 
Where  there  is  representative  go- 
vernment the  other  estates  may,  if 
they  think  fit,  make  themselves  the 
mouthpiece  of  that  sort  of  grievance 


against  the  Crown  as  of  any  other.  Shenton  v. 
In  a   Crown   colony,   as  Western  Smith. 
Australia  then  was,  this  appeal  to 
the  Secretary   of   State   exhausted 
the  plaintiff's  remedies  within  the 
colony." 

Another  case  where  the  Judicial 
Committee  put  upon  the  appellant 
the  obligation,  as  a  condition  of  al- 
lowing leave  to  appeal,  that  he  should 
pay  all  costs,  charges,  and  expenses 
which  might  be  incurred  on  behalf 
of  the  respondent  in  defending  the 
appeal,  was  Spooner  v.  Juddow,  14 
Feb.  1850,  6  Moo.  P.  C.  p.  264. 

In  re  Sibnarain  Ghose,  8  Feb.  In  tcSibnabais 
1853,  8  Moo.  P.  C.  276,  Sir  GuoSK" 
John  Jervis  said  :  If  the  petitioner 
came  here  for  an  indulgence,  asking 
"  the  rule  prescribing  the  appeal- 
able amount  to  be  relaxed,  it  ought 
not  to  be  granted  but  upon  terms. 
The  party  respondent  will  have  to 
come  here  to  support  the  order  of 
the  S.  C.  upon  a  point  which  you 
omitted  to  argue  in  the  court  below  ; 
you  must  undertake  to  indemnify 
him  from  any  loss  you  may  put  him 
to,  as  well  also  for  compensation," 
[it  was  a  partition  suit,  and  pe- 
titioner had  offered  to  compensate 
the  defendant  if  the  commissioners' 
report  was  varied]  "  if  it  is  neces- 
sary to  make  any  variation  of  the 
order  confirming  the  report  of  the 
commissioners  upon  that  point." 
The  order  confirmed  by  Her 
Majesty,  after  stating  the  petitioner 
ought  to  be  at  liberty  to  enter  and 
prosecute  his  appeal  against,  &c., 
ran,  "  upon  lodging  in  the  Council 
Office,"  within  four  months,  a 
certificate  of  recognizance  to  Her 
Majesty  in  a  penalty  of  £1,500, 
to  be  entered  into  by  some  proper 
person  (to  be  approved  of  by  the 
Clerk  of  the  Council)  before  one  of 
the  Barons  of  Exchequer,  con- 
ditioned to  stand  and  abide  such 
determination  whatsoever  as  may 
be  come  to  by  the  Committee  on 
this  appeal,  and  to  pay  such  com- 
pensation as  their  Lordships  may 
think  fit  to  award,  and  likewise 
to    pay    such    costs    as    may    be 
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awarded  in  case  the  appeal  be  dis- 
missed. 

See  also  Moniram  Kolita  v. 
Kerry  Kolitany,  13  March  1875, 
Wheeler's  P.  C.  Law  111.  Special 
leave  to  appeal  was  allowed,  on  con- 
dition of  appallant  paying  respon- 
dent costs  in  any  event.  And 
Main  and  others  v.  Stark,  15  May 
1890,  Wheeler's  P.  C.  Law,  p.  721 ; 
15  App.  Cas.  p.  390 ;  59  L.  J.  P.  C. 
68. 

The  Queen's  Order,  17  Nov. 
1888,  allowed  the  appeal  "upon 
condition  that  they  (the  petitioners) 
undertake  to  pay  all  the  costs  of 
the  respondents  incurred  in  the  said 
appeal  in  any  event,  both  in  the 
colony  of  Victoria  and  in  England, 
to  be  taxed  as  between  solicitor 
and  client." 

In  Forget  v.  Ostigny,  1 8  Nov. 
1893,  the  Judicial  Committee 
directed  that  the  petitioner  for 
leave  to  appeal  should  undertake 
"  to  pay  the  costs  of  such  appeal 
on  both  sides  in  any  event,  if  it 
shall  appear  advisable  to  the  Lords 
of  the  Committee  so  to  order  when 
the  said  appeal  comes  on  for 
hearing." 

G-oldeing  v.  La  Banque 
D'Hochelaga,  Feb.  7,  1880, 
5  App.  Cas.,  371 ;  49  L.  J.  P.  C- 
82,  was  an  application  by  the 
bank  to  rescind  an  order  of  the  Q.  B. 
Quebec,  24  June  1879,  giving  leave, 
under  art.  1178  of  the  Code  of 
Civil  Procedure,  to  the  appellant  to 
appeal  to  the  Judicial  Committee 
against  a  writ  of  capias  ad  respon- 
dendum issued  against  him,  under 
arts.  798  and  801.  Sir  J.  Colvile,  Sir 
B.  Peacock,  Sir  M.  E.  Smith,  and 
Sir  R.  Collier,  held  it  was  not  com- 
petent to  the  Court  of  Q.  B.  Quebec 
to  grant  leave  to  appeal  to  Her 
Majesty,  the  writ  capias  ad  respon- 
dendum not  being  a  final  judgment. 
Leave  refused.     But  see  next  case. 

The  following  case  illustrates  re 
fusal  of  leave  on  a  question  of  fact 
in  a  question  of  the  validity  of  a 
writ  of  capias  ;  and  the  granting  of 
special   leave    where    there  is    no 


appeal  of  right  under  the  Code  of 
Civil  Procedure,  art.  1178,  and 
where  the  question  is  a  difficult 
point  of  law  or  creates  a  conflict 
between  the  two  codes. 

Molson  v.  Cabtee  was  an  ap- 
peal from  an  order  of  Q.  B.,  Quebec, 
22  June  1880,  25  L.  C.  J.  65 
[Dorion,  C.J.,  Ramsay,  Tessier, 
JJ.,  Cross  and  Monk,  JJ.,  dis- 
senting], which  affirmed  an  order  of 
Papineau,  J.,  in  the  Sup.  Ct.  It 
appears  that  on  17  April  1877, 
Carter  obtained  a  judgment  against 
Molson,  by  which  the  latter  was 
ordered  to  pay  costs,  and  about 
$32,000.  On  2  June  1877,  Carter 
prayed  the  Sup.  Ct.  for  a  writ  of 
capias  ad  respondendum  against 
Molson.  Molson  was  arrested,  and 
on  bail  released  from  custody.  Mol- 
son commenced  proceedings  under 
articles  819,  823,  of  the  Code  of 
Procedure  to  set  aside  the  writ  of 
capias,  and  the  above  judgment 
was  given.  Molson  then  petitioned 
the  Judicial  Committee  to  grant 
special  leave  to  appeal.  On  27  Nov. 
1880,  the  Judicial  Committee,  Sir 
J.  Colvile,  Sir  B.  Peacock,  Sir 
M.  E.  Smith,  and  Sir  R.  Collier, 
refused  leave  to  appeal.  Sir  R. 
Colvile,  delivering  judgment,  said 
(25  L.  C.  J.  p.  99)  :  "  It  is 
obvious  their  Lordships  would 
not,  according  to  their  usual 
practice,  nor  could  they  with  pro- 
priety, grant  special  leave  to  appeal 
upon  a  question  ul  this  kind,  un- 
less they  saw  clearly  that  there  had 
been  some  miscarriage  in  point  of 
law  or  very  gross  miscarriage  in 
the  two  courts,  whose  concurrent 
judgments  are  under  appeal,  on 
the  matters  of  fact.  Now,  with- 
out going  into  the  complicated 
proceedings  that  have  been  com- 
mented on  in  this  case,  it  is  suffi- 
cient to  state  that  the  judgments 
of  the  court  below  may  be  taken 
to  have  proceeded  almost  exclu- 
sively upon  the  act  of  the  petitioner, 
in  altering  the  deposit  account  of  a 
certain  sum  of  money  in  the  Me- 
chanics' Bank,  and  the  facts  which 
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led  to  that  were  simply  these :  the  de- 
fendant borrowed  from  the  plaintiff 
a  sum  of  about  $32,000  ostensibly 
on  the  security  of  certain  property. 
He  paid  that  sum  into  this  bank 
in  his  own  name,  with  a  sort  of 
special  mark.     As  found  in   July 
1874,  he  altered  the  heading   of 
that  deposit  account  so  as  to  make 
it  appear  that  the  money  was  his 
wife's.     The   bank   became  insol- 
vent a  month  or  two  later,  but  just 
when   it  was  on  the  eve  of  insol- 
vency he   drew  out  the   $32,000 
upon  a  receipt  signed  by  him  for 
and  as  agent  of  his  wife;  and  it 
is   upon  that  transaction  that  the 
courts  below  have  principally  pro- 
ceeded."    .     .     "  There  was  abun- 
dant  evidence   from    which   Papi- 
neau,  J.,  and  the  majority  of  the 
judges    of     the    Appellate    Court 
might  come  to  the  conclusion  that 
the  transaction  was  really  one  of 
the  nature  described  by  Monk,  J., 
and  that  it  was  a  case  of   actual 
secretion  or  the  making  away  of 
property  of  the  debtor  within  the 
meaning  of  the  Code  of  Procedure." 
Molson    v.    Carter    came   again 
to  the  Privy  Council.     On  8  July 
1880,  Torrance,  J.,  Sup.  Ct.,  de- 
clared the  capias  taken  out  against 
Molson  good,  and  ordered  him  to 
pay  the  judgment  debt  of  17  July 
1877,  with  costs  and  interest.     On 
the  3rd  Sept.  1880,  Carter  filed  a 
petition   in   the   Sup.   Ct.  reciting 
the  above  judgment,  and  alleging 
it  was  wholly  unsatisfied,  and  al- 
leging that  Molson  had  neglected  to 
file   a   statement   within   30   days. 
C.  C.  P.  art.  766  ;  c.  87.  C.  S.  L.  C. 
s.  12,  sub-sec.  2.    On  17  Sept.  1880, 
Torrance,  J.,  ordered  that  Molson 
be  imprisoned  in  the  common  gaol 
of  the  district  for  the  space  of  one 
year.    From  this  judgment  Molson 
appealed  to  the  Q.  B.  Quebec.     On 
6  March  1882,  26  L.  C.  J.  159 
[Dorion,  C.J.,  Monk  and  Tessier, 
JJ.,  Ramsay  and  Baby,  J  J.  dissent- 
ing], reversing  Sup.  Ct.,  held  that 
inasmuch  as  the  Code  of  Civil  Pro- 
cedure failed  to  attach  any  penalty 
whatever  for  not    filling   up   the 


statement  required  by  art.  766,  the  Molson  v. 
penalty  provided  by  art.  2,274  of  Cartel 
the  Civil  Code  [a  year's  imprison- 
ment], and  by  c.  87.  of  C.   S.  of 
L  C.  s.   12,  sub-sec.  2,  could  not 
be  enforced. 

In  the  Privy  Council,  10  March 
1883,  8  App.  Cas.  530,  on  it  being 
urged  no  appeal  was  given  to  the 
Privy  Council  by  art.  1,178  of  the 
Code  for  Lower  Canada  [see  Gold- 
ring  v.  La  Banque  d'Hochelaga, 
Feb.  7,  1880,  5  App.  Cas.  371; 
49  L.  J.  P.  C.  82,  which  decided 
that  it  was  not  competent  for  the 
Q.  B.,  Quebec,  to  grant  leave  to 
appeal  to  Her  Majesty  in  Coun- 
cil], their  Lordships — -Lord  Black- 
burn, Sir  Barnes  Peacock,  Sir  B. 
Couch,  and  Sir  A.  Hobhouse — while 
of  opinion  no  appeal  lay  of  right  un- 
der art.  1,178  of  the  Code  of  Civil 
Procedure,  said  their  Lordships 
were  prepared,  as  the  question 
was  of  importance,  to  advise  Her 
Majesty  to  grant  special  leave  of 
appeal,  the  appellant  undertaking 
to  present  a  petition  and  forthwith 
depositing  in  the  Privy  Council 
Office  the  sum  of  £250  as  security 
for  costs  in  case  the  petition  was  dis- 
missed, the  argument  being  allowed 
to  proceed  provisionally.  On  17 
Jul)  1883,  a  Queen's  Order  was 
papi-ed  giving  the  leave;  and  on 
18  April  1883,  Lord  Blackburn, 
delirering  the  judgment  affirming 
the  decision  of  the  court  below, 
said  (p.  535)  : — 

"  The  question,  which  their  Lord- 
ships have  found  to  be  one  of  con- 
siderable difficulty,  depends  on  the 
true  construction  of  the  two  codes 
of  Lower  Canada,  the  Civil  Code, 
more  particularly  art.  2,274  and 
arts.  2,613  and  2,614,  and  the  Code 
of  Civil  Procedure,  more  parti- 
cularly art.  766  and  those  follow- 
ing it,  and  art.  1,360.  There  were 
careful  and  elaborate  provisions  for 
framing  the  two  codes  in  question; 
but,  notwithstanding  all  the  pre- 
cautions taken,  there  may  be,  and 
in  fact  in  the  present  case  there 
are,  doubts  as  to  the  meaning  of 
the  language  employed.     And  the 
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Civil  Code  of  Lower  Canada,  art. 
12,  is  :  '  That  when  a  law  is  doubt- 
ful or  ambiguous  it  is  to  be  inter- 
preted so  as  to  fulfil  the  intention 
of  the  legislature,  and  to  obtain 
the  object  for  which  it  was  passed.' 
It  is,  therefore,  material  to  enquire 
how  and  why  the  two  codes  were 
enacted,  so  as  to  ascertain  what  was 
the  intention  of  the  legislature  and 
what  the  object  for  which  they 
were  enacted."  Carter  v.  Molson 
came  a  third  time  on  another  point 
to  the  P.  C,  July  4,  1885, 10  App. 
Cas.  664. 

Misstatements  or  concealments  of 
facts,  and  objections  thereto. 
In  Mussoorie  Bank  v.  Raynor, 
an  appeal  from  India,  March 
21,  1882,  7  App.  Cas.  321;  51 
L.  J.  P.  C.  72  ;  46  L.  T.  633, 
the  petition  for  special  leave  con- 
tained misstatements  of  fact  affect- 
ing the  third  ground  relied  on  by 
the  petitioner.  Sir  Arthur  Hob- 
house,  delivering  judgment,  said : — 
"  Their  Lordships  desire  it  to  be 
distinctly  understood  that  an  Order 
in  Council  granting  leave  to  appeal 
is  liable  at  any  time  to  be  rescinded 
with  costs,  if  it  appear  that  the  peti- 
tion upon  which  the  order  was  grant- 
ed contains  any  misstatement,  or  any 
concealment  of  facts  which  ought 
to  be  disclosed."  Then  his  Lord- 
ship considered  (1)  that  there  was 
no  intention  to  mislead;  and  (2) 
he  said  the  question  then  was,  fol- 
lowing Lord  Kingsdown  in  Mohun 
Lall  Sookul  v.  Beebee  Doss,  1861, 
8  Moo.  Ind.  App.  p.  195,  "  whether 
the  order  in  question  was  one  which 
they  might  not  have  been  induced 
to  make  if  the  facts  had  been  fully 
and  truly  stated,"  and  he  came  to 
the  opinion  that  no  different  con- 
clusion would  or  could  have  been 
arrived  at  if  the  strictest  accuracy 
had  been  observed.  But  in  re- 
versing the  court  below  their  Lord- 
ships, because  of  the  misstatement, 
gave  no  costs  of  the  appeal,  fol- 
lowing Bam  Sabuk  Bose  v.  Mon- 
moliini  Possee,  1874,  2  L.  B.  Ind. 
App.  71. 


In  the  last  case  objection  was 
only  taken  during  the  argument 
to  the  misstatement.  Sir  M.  E. 
Smith  said:  "In  their  Lordships' 
opinion  an  objection  of  this  kind 
ought  to  be  taken  by  the  respon- 
dents as  early  as  the  matter  is 
brought  to  their  notice,  for  the 
plain  reason  that  if  the  leave  to 
appeal  is  on  that  ground  rescinded, 
no  further  costs  are  incurred,  and 
it  is  wrong  to  leave  the  objection 
until  the  hearing  of  the  appeal, 
when  the  record  has  been  sent 
from  India,  and  when  all  the  costs 
attending  the  hearing  have  been  in- 
curred." There  their  Lordships 
punished  both  parties,  for  Sir  M.  E. 
Smith  said  :  "  If  the  objection  had 
been  made  by  a  preliminary  motion 
their  Lordships  have  little  doubt 
that  the  motion  would  have  been 
successful,"  but  as  it  had  not,  and 
the  arguments  had  been  heard  for 
the  appellant,  their  Lordships  went 
on  with  the  appeal,  reversed  it,  but 
gave  the  appellant  no  costs  of  the 
appeal. 

Sibnarian  Chose  v.  Htjllod- 
hur  Doss,  30  Nov.  1854,  9  Moo. 
P.  C.  Cas.  354. 

There  the  petition  had  stated 
that  certain  exceptions  taken  in 
the  court  below  to  the  return  made 
by  the  Partition  Commissioners 
had  been  overruled,  as,  of  course, 
in  consequence  of  the  absence  of 
the  petititioner's  counsel,  whereas 
the  fact  was  the  counsel  of  both 
sides  were  present,  and  the  judges 
in  India  certified  the  petitioner's 
counsel  was  present  and  declined 
to  argue  the  exceptions.  Turner, 
L.J.,  in  dismissing  the  appeal  with 
costs,  said  :  "We  consider  it  a 
matter  of  the  utmost  importance 
that  parties  who  come  here  for  an 
indulgence  upon  an  ex  parte  appli- 
cation should  take  care  and  speak 
the  truth." 

Wilson  v.  Caixender,  20  July 
1855,  9  Moo.  P.  C.  100,  was 
a  similar  case.  There  the  pe- 
titioner  stated   that  the   accounts 
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and  securities  in  question  were  of 
the  value  of  £300,  the  sum  limited 
by  the  royal  instructions  regulating 
appeals  from  the  Island  of  Barba- 
does.  On  this  allegation  special 
leave  had  been  granted.  But  when 
the  appeal  came  on  it  appeared  that 
the  securities,  &c,  had  been  proved 
at  the  trial  to  be  not  of  the  value 
of  a  single  shilling.  Case  stopped 
and  dismissed  with  costs. 

In  Bulkeley  v.  Scutz,  Feb. 
28,  1870,  3  L.  K.  P  C.  196,  it 
appeared  that  special  leave  to 
appeal  had  been  given  on  a  mis- 
statement of  fact.  The  petitions, 
slated  the  petitioner,  had  inadvert- 
ently omitted  to  apply  to  the  S.  C. 
for  leave  to  appeal,  whereas  it  ap- 
peared that  he  had  applied  and  had 
obtained  leave,  but  the  appeal  had 
not  been  duly  prosecuted.  Their 
Lordships  refused  to  hear  the 
appeal. 

On  the  other  hand,  the  respon- 
dent ought  to  petition  the  Privy 
Council  as  soon  as  he  has  know- 
ledge that  a  petition  for  special 
leave  has  been  improperly  granted. 
He  ought  not  to  wait  until  the 
hearing.  See  above  and  ante 
p.  421,  Sauvageau  v.  Gauthier, 
5  May  1874,  5  L.  E.  P.  C.  494. 

Also  the  leave  will  be  rescinded 
where  shown  that  the  rules  of 
the  court  below  as  to  notice  of 
appeal  have  not  been  complied 
with.  The  Brenhilda  v.  British 
India  Navigation  Co.,  March  15, 
1881 ;  Wheeler's  P.  C.  Law,  135  ; 
8  L.  E.  Ind.  App.  159. 

In  Lyaix  v.  Jardine,  from 
S.  C.  Hong  Kong,  July  8,  1870, 
3  L.  E.  P.  C.  318;  39  L.  J.  P. 
C.  43 ;  22  L.  T.  882,  the  special 
leave  to  appeal  having  been  ob- 
tained ex  parte  on  the  suppression 
and  misrepresentation  in  the  pe- 
tition, the  appeal  was  dismissed 
with  costs,  (1)  on  the  ground  of 
not  giving  full  information;  and  (2) 
their  Lordships,  as  an  Appellate 
Court,  declining  to  hear  an  appeal 
barely  on  the  ground  that  csrtain 
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facts,  which,  if  they  had  been  sub-  Lyall  v.  Jau- 
mitted  to  the  court  below,  would  DINB- 
have  led  to  a  different  order  being 
made.     Lord   Cairns   said :   "  No- 
thing   can     be    more    important 
than  that  it  should  be  understood 
that   those  who   come  before  this 
Committee  upon  an  ex  parte  appli- 
cation for  leave  to  appeal  should 
consider  it  their  absolute  duty  to 
state,  in    the   fullest  and  frankest 
way,  every  circumstance  connected  Bulkeley  !'. 
with  the  history  of  the  case  which  Scutz. 
possibly  can  have  any  bearing  on 
the  leave  for  which  they  ask." 

Cambernon  v.  Egroignard, 
20  Feb.  1830,  1  Knapp,  251,  de- 
cided that  all  questions  relative  to 
the  value,  or  sufficiency  of  securities 
tendered  for  the  due  prosecution 
of  the  appeal  are  to  be  decided 
by  the  court  below,  and  if  that 
court  declares  they  are  insufficient, 
the  Judicial  Committee — on  an 
appeal  from  the  Mauritius — decided 
that  they  had  no  j  urisdiction .  In  this 
case  a  subsequent  petition  was  filed 
to  be  allowed  to  appeal  on  giving 
such  security  as  the  Council  should 
think  fit,  but  after  hearing  counsel 
their  Lordships  dismissed  it  with 
costs. 

Allowed  for  Special  Reasons. 

An  appeal  has  been  allowed  from 
a  decision  of  a  Guernsey  court  con- 
firming a  rate  for  the  relief  of  the 
poor,  though  below  the  appealable 
amount.  Re  Tupper,  Jan.  1st, 
1834,  2  Knapp,  201. 

In  Mayor  of  Montreal  and  Mayou  op 
SpriNGLE     v.    BROWN,    16    L.   C.   Montreal  and 
J.    1;   in   P.  C.  Nov.    11,    1876,  TZZ. 
2    App.    Cas.    168;     35    L.    T. 
870,   the   Privy    Council   decided 
that    the     Q.     B.    Quebec    could 
hear  an  appeal  from  the  Superior 
Court,    notwithstanding    the    fact 
that  the  Province  of  Canada  Act 
27    &   28  Vict.    c.    60.  said  that 
the    decision    of     the    court,    on 
report    of    certain    commissioners 
in  expropriation    should   be   final. 
The  Act   27  &  28  Vict.  c.  60., 
after  stating  that  in  consequence  of 
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the  rapid  extension  of  the  city  of  * 
Montreal  it  became  necessary  to " 
lay  out  streets  and  make  other 
arrangements  for  the  public  con- 
venience, goes  on  to  give  various 
ways  of  making  the  improvements, 
and  directs  that  they  are  to  be  paid 
out  of  the  funds  of  the  city.  If  the 
city  cannot  agree  with  the  owner 
as  to  price,  application  is  to  be 
made  to  the  Superior  Court,  or  a 
judge  of  that  court  in  chamber,  to 
select  three  persons  to  act  as  com- 
missioners to  fix  the  price.  These 
commissioners  could  examine  wit- 
nesses, call  for  deeds,  &c.  Then 
in  sub-sec.  D,,  if  one  or  more  of  the 
commissioners  shall  fail  in  his 
duties  and  shall  not  fulfil  them  in  a 
faithful,  diligent,  and  impartial 
manner,  it  shall  be  lawful  to  apply 
to  the  Superior  Court  to  stay  pro- 
ceedings, &c.  Then  it  goes  on, 
that  as  soon  as  the  commissioners 
shall  have  completed  their  valu- 
ation, the  corporation  are  to  give 
notice  for  any  parties  to  come  in 
and  object  to  the  valuation.  Then 
the  corporation  were  to  submit  to 
the  court  their  report,  containing 
the  appraisement  of  the  commis- 
sioners, for  the  purpose  of  being 
confirmed. 

Allan  v.  Pratt,  in  Sup.  Ct., 
Torrance,  J.,  Dec.  30,  1884,  main- 
taining Pratt's  action  for  damages 
for  persona]  injuries,  in  which  he 
was  awarded  $1,100  against  Allan, 
in  whose  employ  he  was.  Pratt 
claimed  $5,000  damages.  Allan 
appealed.  TJorion,  C.J.,  Tessier 
Cross,  and  Baby,  JJ.,  18  March 
1887,  3  Mon.  Q.  B.  7,  held  they 
would  not  modify  the  amount 
measured  by  the  discretion  of  a 
competent  tribunal.  Cross,  J.,  gave 
these  facts.  Two  squads  of  men 
were  employed  in  discharging  the 
steamer  "  Canadian,"  of  the  Allan 
Line.  The  squad  Pratt  was  in  had 
been  dismissed  for  lunch,  the  other 
was  removing  a  heavy  iron  girder 
mounted  on  a  low  truck.  The 
girder  was  long  and  about  1^  tons, 
and    it    was    difficult    to   mo\e    it 


owing  to  the  soft  ground.  The 
foreman  of  this  squad  called  for 
volunteers  from  the  dispersing 
gang;  the  respondent  answered, 
and  placed  himself  to  balance 
the  girder.  The  truck  struck 
the  rails  of  the  G.  T.  Railway 
and  the  girder  rolled  on  Pratt, 
permanently  crippling  him.  The 
Q.  B.  gave  leave  to  appeal  29 
March  1887,  3  Mon.  Q  B.  322;  in 
P.  C.  July  26,  1888,  13  App.  Cas. 
780;  57  L.  LP.  C.  104;  59  L.  T. 
674;  15  Q.  L.  R.  18.  Earl  Sel- 
borne  delivered  judgment,  at  which 
were  also  present  Lords  "Watson 
and  Hobhouse  and  Sir  Barnes 
Peacock : — 

"  Their  Lordships  are  of  opinion 
that  the  appeal  is  incompetent. 
The  proper  measure  of  value  for 
determining  the  question  of  the 
right  of  appeal  is,  in  their  judg- 
ment, the  amount  which  has  been 
recovered  by  the  plaintiff  in  the 
action  and  against  which  the  appeal 
could  be  brought.  Their  Lord- 
ships, even  if  they  were  not  bound 
by  it,  would  agree  in  principle  with 
the  rule  laid  down  in  the  judg- 
ment of  this  tribunal  delivered  by 
Lord  Chelmsford  in  the  case  of  Mac- 
farlane  v.  Leclaire  (15  Moo.  P.  C. 
181  ;  10  W.  R.  324';  8  Jur.  N.  S. 
267,  ante,  p.  420),  that  is,  that  the 
judgment  is  to  be  looked  at  as  it 
affects  the  interests  of  the  party  who 
is  prejudiced  by  it,  and  who  seeks 
to  relieve  himself  from  it  by  appeal. 
If  there  is  to  be  a  limit  of  value  at 
all,  that  seems  evidently  the  right 
principle  on  which  to  measure  it. 
The  person  against  whom  the 
judgment  is  passed  has  either  lost 
what  he  demanded  as  plaintiff  or 
has  been  adjudged  to  pay  some- 
thing or  to  do  something  as  de- 
fendant. It  may  be  that  the  value 
to  the  defendant  of  an  adverse 
judgment  is  greater  than  the  value 
laid  by  the  plaintiff  in  his  claim. 
If  so,  which  was  the  case  in 
Macfarlane  v.  Leclaire,  it  would  be 
very  unjust  that  he  should  be 
bound,  not  by  the  value  to  himself, 
but  by  the  value  originally  assigned 
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to  the  subject-matter  of  the  action 
by  his  opponent.  The  present  is 
the  converse  case.  A  man  makes 
a  claim  for  much  larger  damages 
than  he  is  likely  to  recover.  The 
injury  to  the  defendant,  if  he  is 
wrongly  adjudged  to  pay  damages, 
is  measured  by  the  amount  of  dam- 
ages which  he  is  adjudged  to  pay. 
That  is  not  in  the  least  enhanced 
to  him  by  the  fact  that  some  greater 
sum  had  been  claimed  on  the  other 
side. 

"  Therefore  in  principle  their 
Lordships  think  the  case  is  governed 
by  Macfarlane  v.  Leclaire  upon  the 
question  of  value,  and  they  do  not 
think  it  is  at  all  affected  by  the  cir- 
cumstance that  the  court  below  did 
not  give  effect  to  that  objection, 
but  gave  leave  to  appeal.  It  has 
been  decided  in  former  cases  that 
leave  so  given  does  not  make  the 
thing  right,  if  it  ought  not  to  have 
been  done. 

"Then  it  is  submitted  by  the 
learned  counsel  that  their  Lordships 
ought  to  give  an  opportunity  for 
an  application  to  be  made  for 
special  leave  to  appeal  on  the 
ground  that  not  only  questions  of 
fact,  but  also,  as  bearing  on  those 
facts,  questions  of  law,  and  par- 
ticularly a  question  of  law  which 
may  be  important,  upon  article 
1054  "  [master's  liability  for  fault  of 
fellow  servant]  "  of  the  Civil  Code, 
are  involved  in  the  case.  Of  course 
their  Lordships  will  not  at  present 
go  into  the  merits  of  the  case  at  all, 
and  they  will  assume  that  there 
may  be  such  a  question  and  that 
it  may  be  important;  but  the 
present  question  is,  whether,  this 
appeal  being  incompetent,  they 
ought  to  give,  under  the  circum- 
stances of  the  case,  an  opportunity 
of  asking  for  special  leave  to  ap- 
peal. No  doubt  there  may  be 
cases  in  which  the  importance  of 
the  general  question  of  law  in- 
volved may  induce  their  Lordships 
to  give  leave  to  appeal,  though  the 
value  of  the  matter  in  dispute  is 
not  sufficient ;  but  their  Lordships 
must  be  governed  in  the  exercise 

S  2340. 


of  that  discretion  by  a  consider-  Allan  v. 
ation  of  all  the  circumstances  of  fEATT- 
each  particular  case.  In  this  case 
they  see  from  the  manner  in  which 
it  comes  before  them  that  this 
general  question  of  la*v,  if  allowed 
to  be  argued  on  appeal,  would  be 
argued  at  the  expense,  if  he  did 
appear  and  go  to  any  expense,  of 
a  man  evidently  too  poor  to  under- 
take it.  And,  secondly,  they  see 
that  there  would  be  no  probability 
whatever,  if  they  permitted  such 
an  appeal,  of  their  Lordships  having 
the  assistance  which  they  must 
necessarily  desire,  whenever  an  im- 
portant question  as  to  the  con- 
struction of  an  article  of  the  Civil 
Code,  having  so  large  a  bearing  as 
this  is  suggested  to  have,  may  re- 
quire to  be  considered  and  de- 
termined by  them.  If  in  any 
future  case  a  similar  question  should 
arise,  and  should  be  competently 
brought  before  their  Lordships,  no 
doubt  it  will  be  decided  upon  its 
merits  and  not  held  to  be  finally 
concluded  by  the  judgment  given 
in  this  particular  action.  Their 
Lordships  do  not  think  it  would  be 
at  all  a  satisfactory  thing  to  allow 
an  appeal  not  otherwise  competent 
for  the  sake  of  raising  in  those 
circumstances  and  in  that  manner 
a  question  of  the  importance  which 
this  question  is  said  to  have. 
Therefore  the  appeal  will  be  dis- 
missed, but,  as  nobody  has  ap- 
peared to  oppose  it,  there  will  be 
no  costs.     [Pratt  did  not  appear] . 

In  Boswell  v.  Kilborn  in  P.  C.  Boswell  v. 
1  Feb.  1859,  12  Moo.  P.  C.  467,  Kilbobn. 
an  action  had  been  brought  against 
Boswell  for  £600  currency  for  an 
alleged  breach  of  contract.  The 
Sup.  Ct.  Quebec  dismissed  the 
action,  but  the  Q.  B.  Quebec  re^ 
versed  that  judgment  and  awarded 
the  sum  claimed.  Boswell  asked  for 
leave  to  appeal,  but  the,  Q.  B.  Que  • 
bee  refused  it,  the  £600  currency 
being  below  the  appealable  amount, 
£500.  The  Judicial  Committee 
granted  leave  to  appeal  because,  by 
the  law  of  Canada  (22  Vict.  c.  85.), 
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interest  ran  with  the  judgment, 
which  would  bring  the  subject-mat- 
ter within  the  appealable  amount ; 
and,  secondly,  because  impor- 
tant questions  of  mercantile  law 
appeared  to  be  involved,  and  an- 
other action  was  about  to  be  raised 
on  the  same  question.  But  their 
Lordships  granted  the  application 
pn  the  terms  that  £100  was  lodged 
in  the  Privy  Council  as  security 
for  costs.  See  Queen's  Order, 
2  Feb.  1859.  The  result  was, 
p  March  1862,  that  a  new  trial 
was  ordered  to  take  place  in  Can- 
ada, the  respondent  to  pay  the 
costs  of  the  appeal,  the  costs  of 
the  rules  in  the  courts  below  to 
abide  the  event  of  the  new  trial. 
See  above,  arts.  1142  and  1178  of 
the  Code  of  Civil  Procedure ;  the 
E.  S.  C.  (1S86)  c.  135.  s.  29  ;  C.  S. 
L.  C.  (1861)  c.  77.  s.  52. 

In  Joyce  v.  Hart,  an  ap- 
peal from  Q.  B.  Quebec,  .January 
1877,  the  S.  C.  (1  S.  C.  E.  321) 
held  in  a  claim  for  £500  damages 
for  altering  the  gable  of  a  house, 
where  the  jury  only  gave  $100 
damages,  that  the  appealable  sum 
was  the  amount  sued  for  and  not 
the  amount  of  the  judgment. 
This  was  followed  by  Dorion,  C.J., 
and  the  majority  of  the  court  in 
Grand  Trunk  Eailway  v.  Godbout, 
8  Sept.  1877,  3  Q.  L.  E.  346,  in 
allowing  an  appeal  to  the  Privy 
Council,  where  the  action  was  for 
$10,000  and  the  judgment  given 
for  $2,000.  His  Lordship  said: 
"  This  court  has  already  decided 
that  the  right  of  appeal  from  the 
Circuit  Court  is  to  be  determined 
by  the  amount  demanded  and  not 
by  the  amount  of  the  judgment. 
Art.  1 142  says,  '  An  appeal  lies  to 
the  court  of  Q.  B.  from  any 
judgment  rendered  by  the  Circuit 
Court  in  the  following  cases  : — 
(1)  When  the  sum  or  value  of  the 
thing  demanded  amounts  or  ex- 
ceeds $100,  &c.';  while  art.  1178 
merely  says  that  an  appeal  lies  to 
Her  Majesty  '  (3)  In  all  other  cases 
wherein  the  matter  in  dispute  ex- 


ceeds the  sum  or  value  of  £500.' 
According  to  the  French  juris- 
prudence, it  is  always  the  amount 
demanded,  and  not  the  amount  of 
the  judgment  appealed  from,  which 
determines  the  right  of  appeal. 
Sirey,  Code  de  Proc.  Annote,  art. 
453,  s.  1,  No.  6,  cites  a  great 
many  decisions  in  that  sense. 
This  rule  was  adopted  by  12  Vict. 
c.  38.  s.  82,  reproduced  in  s.  25  of 
c.  77.  C.  S.  L.  C.  (1861),which  says 
that  '  whenever  the  jurisdiction  of 
the  court,  or  the  right  to  appeal 
from  any  judgment  of  any  court, 
is  dependent  upon  the  amount  in 
dispute,  such  amountshall  be  under- 
stood to  be  that  demanded  and 
not  that  recovered,  if  they  are 
different.'  This  section  of  the 
statute  has  not  been  repealed  by 
the  code,  either  expressly  or  by 
implication,  and  is  therefore  still 
in  force.  It  is  contended  that  it 
merely  refers  to  appeals  to  the 
Superior  Court,  but  the  terms  are 
so  general  .  .  that  they  do  not 
admit  of  such  a  restriction,  espe- 
cially when  the  rule  laid  down  is 
according  to  the  rules  of  French 
procedure  which  prevails  here." 
See  ante,  54  &  55  Vict.  (Dom.) 
c.  25.  sec.  3,  sub-sec.  4. 

Special  Leave,  where  Court  of 
Justice  silent :  Divorce. 

D'Orliac  v.  D'Oki.iac,  9  May 
1844,  4  Moo.  P.  C.  374,  from  the 
Island  of  Mauritius.  This  was  an 
appeal  from  the  Cour  D'Appel  af- 
firming a  decree  of  divorce  of  the 
Court  of  First  Instance  dissolving 
the  marriage  between  the  appellant 
and  respondent  for  the  former's 
adultery  and  cruelty.  The  respon- 
dent, the  wife,  lodged  a  petition 
that  there  was  no  right  of  appeal 
under  the  Charter  of  Justice  of 
1 3  April  1831.  [The  reports  set  oi.  t 
the  material  parts  of  the  charter.] 

Lord  Brougham,  dealing  with  the 
wife's  petition,  said  [there  being 
also  present  "Wigram,  V.C.,  Dr. 
Lushingtou,  and  Pemberton  Leigh]: 
"  The  words  of  the  charter  are—. 
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'  Where  the  sentence  shall  involve 
directly  or  indirectly  any  claim, 
demand,  or  question  to,  or  re- 
specting, property  or  any  civil  ri^ht 
amounting  to,  or  of,  the  value  of 
£1,000  sterling.'  Surely  the  valid- 
ity of  the  marriage,  title  to  dower,  or 
a  question  of  legitimacy,  are  all  civil 
rights.  And  were  there  no  other 
remedy  it  would  be  quite  monstrous 
to  say,  that  you  might  appeal  for 
£1,000,  and  not  for  a  case  where 
legitimacy  is  involved.  But  the 
charter,  we  think,  has  omitted  cases 
of  divorce,  and  the  Cour  D'Appel 
was,  therefore,  wrong  in  granting  the 
appeal.  There  should  have  been  a 
special  application  here  for  leave  to 
appeal,  under  the  general  powers 
reserved  by  the  charter  to  the 
Crown,  which  may,  if  it  think  fit, 
grant  leave  to  appeal.  Their  Lord- 
ships will  exercise  their  discretion 
in  so  advising  Her  Majesty  if  a 
proper  case  is  brought  before  them, 
but  this  petition  must  be  granted, 
and  the  appeal  granted  by  the 
Cour  D'Appel  dismissed." 

On  a  subsequent  date,  13  June, 
the  appellant  presented  a  petition 
for  special  leave  to  appeal,  which 
was  allowed,  but  on  terms  of  his 
lodging  his  case  on  or  before  the 
27th  June  and  paying  the  costs  of 
the  day,  the  appeal  to  stand  dis- 
missed if  the  case  was  not  lodged 
within  the  time  limited  without 
further  application  to  the  court. 
It  appeared  that  the  decree  of  the 
Cour  D'Appel  had  been  pronounced 
on  16  Sept.  1841,  and  the  appellant 
had  delayed  in  his  appeal.  Even- 
tually the  appeal  became  dismissed. 
So  also  in  an  appeal  from  the 
Island  of  Mauritius,  Shire  v.  Shire 
[present,  the  Lord  President,  Lord 
Brougham,  Dr.  Lushington,  and 
Pemberton  Leigh],  12  Feb.  1845, 
5  Moo.  P.  C.  81.  The  question 
arose  in  an  appeal  by  the  husband 
from  a  judgment  of  the  Court  of 
Appeal  for  the  Island  of  Mauritius, 
which  granted  the  wife  a  decree  of 
restitution  of  conjugal  rights  with 
alimony.  -  When    the   appeal   wp.s 


about   to  be   heard,  the  objection  Shire  u.  Shire. 

was  made  that  the  Charter  of  Justice 

of   the  island  did  not  provide  for 

appeals  in  matrimonial  cases.  Lord 

Brougham  said :   "  Every  marriage 

involves  the  liabilities  insisted  on 

by  the  appellant,  the  status  of  the 

issue  of  the  marriage ;  and  that  is 

a  right  which  may  be  said  to  be 

beyond     pecuniary     value.       The 

point  was  very  carefully  considered 

in    D'Orliac   v.    D'Orliac,  9    May 

1844,  4  Moo.  P.  C.  374,  and 
though  there  was  no  charter 
right  of  appeal  in  matrimonial 
causes,  we  recommended  the  Crown 
to  grant  leave  to  appeal,  on  a 
special  application  for  that  pur- 
pose. .  Their  Lordships  will  re- 
commend the  allowance  of  an 
appeal,  the  case  to  stand  over  for 
the  appellant  to  present  a  petition 
for  such  purpose." 

Leave  where  Children  are 
concerned. 
In  Camilleri  v.  Fleri,  20  June  Camilleei  v. 

1845,  5   Moo.  P.  C.    161,   special  Fleei. 
leave  to  appeal  was  allowed  from  a 
decision    of   the    Court  of  Second 
Instance    of    Malta,    from    which 
court,    by    order    in     council     of 

18  Dec.  1834,  an  appeal  is  allowed 
where  the  matter  of  issue  involves 
any  civil  right  amounting  to  the 
value  of  £1,000.  "  In  any  judg- 
ment, decree,  order,  or  sentence 
for  or  in  respect  of  any  sum  or 
matter  at  issue,  above  the  amount 
or  value  of  £1,000  sterling,  or  in 
case  such  judgment,  decree,  order, 
or  sentence  shall  involve,  directly 
or  indirectly,  any  claim,  demand, 
or  question  to  or  respecting  pro- 
perty, or  any  civil  rights  amount- 
ing to  or  of  the  value  of  £1,U00 
sterling."  The  Court  of  Second 
Instance  had  affirmed  the  decision 
of  the  Court  of  First  Instance, 
ordering  the  petitioner,  the  mother 
of  two  children  by  her  first  mar- 
riaLe,  to  deliver  them  up  to  the 
custody  of  their  grandmother.  It 
appeared  that  the  children's  father 
and  the  mother,  the  petitioner,  had 
been   Roman  Catholics,  and  .that 
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the  mohter,  after  the  father's 
death,  had  become  a  Protestant 
and  had  married  a  Roman  Catholic 
priest  who  had  joined  the  com- 
munion of  the  Protestant  Church. 

Fending  the  hearing  of  an  Appeal, 
the  Judicial  Committee  may 
make  an  interim  order. 
In  re  Victoria  Skinneb,  Dec.  5, 
1870,  3  L.  E.  P.  C.  451  [present, 
Sir  It.  Phillimore,  James,  and 
Mellish,  L.JJ.],  the  Judicial  Com- 
mittee, having  given  special  leave 
to  appeal,  gave  also  liberty,  pending 
the  hearing,  for  the  mother  of  an 
infant,  the  custody  of  which  was 
the  question  in  issue,  to  apply  to 
the  High  Court  to  have  access  at 
suitable  times  to  her  daughter.  In 
fact,  the  Board  repeatedly  make  in- 
terim orders  of  revivor,  &c. ;  and 
see  Maharani  Indar  Kunwar  v. 
Maharani  Jaipal  Kunwar,  post, 
p.  426,  L.  E.  15,  Ind.  App.  Cas. 
127. 

In  Chutbaput  Singh  Doobga 
v.  Dwarkanath  Ghose,  July  28, 
1874,  21   L.  E.  Ind.  App.  170; 
I,  L.  E.  22  Calc.  1,  a  stay  of  exe- 
cution had   been   refused  by  the 
High  Court,  Bengal,  the  two  judges 
differing  in  opinion.    The  Board  of 
the  Judicial  Committee  [Lord  Wat- 
son, Lord  Macnaghten,  Lord  Mor- 
ris, and  Sir  E.  Couch]  held  that 
as   the  two  judges  in  the   High 
Court  had  differed  in  opinion,  the 
discretion  of  the  Court  under  sec. 
608,  sub-sec.  (c.)  of  the  C.  of  C.  P. 
(Act  xiv.  of  1882)  had  not  been  ex- 
ercised, and  granted  a  stay  of  execu- 
tion.   And  it  seems  their  Lordships 
were  also  of  opinion  that  in  such  a 
case  there  need  not  be  an  appli- 
cation for  special  leave  to  appeal 
from  the  order  complained  of   as 
well  as  for  stay  of  execution ;  that 
is,  that  if  there  is  a  right  of  appeal, 
or   leave    to  appeal,   the    petition 
need   only  ask  for  stay  of  execu- 
tion.    The  facts  were  these  :  The 
action  was   for  a  certain  chur  of 
land.     The  whole  of  the  land  was 
awarded  to  the  plaintiff,    On  5  July 


1892  the  High  Court  allowed  an 
appeal  under  sec.  603,  C.  of  C.  P. 
An  order  was  then  made  in  the 
Court  of  First  Instance  for  execu- 
tion, whereon  the  defendant  ap- 
plied to  the  High  Court  under 
sec.  608,  C.  of  C.  P.  for  an  order 
staying  execution  on  the  ground 
that  the  land  might  deteriorate, 
landmarks  might  be  removed,  and 
mesne  profits  be  difficult  to  get 
back.  This  was  refused,  27  April 
1894,  the  judges  differing.  Hence 
the  application.  This  latter  case 
appears  rather  to  alter  the  practice. 
See  Wheeler's  P.  C.  Law,  p.  446. 

Where  property  is  transferred  to 
one  claimant  pending  the  hearing 
of  the  appeal  to  the  Judicial  Com- 
mittee, and  the  property  may  be 
wasted  or  become  dilapidated,  and 
security  has  not  been  taken,  the 
Judicial  Committee  will  order  the 
court  below  to  take  proper  secu- 
rity. In  re  Rajah  Vassareddy 
Lutchmeputty  Naidoo,  July  5, 
1852,  5  Moo.  Ind.  App.  Cas.  300. 

In  Stace  v.  Griffith,  Peb.  8, 
1869,  6  Moo.  P.  C.  N".  S.  18,  from 
S.  C.  St.  Helena,  the  judge  di- 
rected the  jury  in  a  case  of  alleged 
libel  that  they  had  to  find  whether 
a  certain  letter  was  a  privileged 
communication.  On  the  petition 
for  special  leave,  the  appealable 
value  being  under  £500,  Lord 
Cairns  said  [there  being  also  pre- 
sent Sir  James  Colvile,  Sir  E. 
Vaughan  Williams,  and  Sir  R.  T. 
Kindersley]  :  "  A  question  of  con- 
siderable importance  arises  on  this 
application,  namely,  whethera  letter 
written  by  the  petitioner  to  the 
Colonial  Secretary  was  a  privileged 
document.  That  point  seems  to 
have  been  utterly  overlooked  by  the 
judge,  who  left  the  whole  case  to 
the  jury.  Their  Lordships  are  of 
opinion  that  leave  to  appeal  ought 
to  be  granted  that  this  question 
may  be  properly  determined.  Leave 
will,  however,  be  granted  upon 
special  terms,  namely,  that  the  pe- 
titioner give  the  usual  security  for 
the  respondent's   costs  of  appeal, 
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and  also  deposit  with  the  registrar 
the  amount  of  the  damages  awarded ; 
the  plaintiff  (respondent)  to  enter 
into  an  undertaking  to  suspend  the 
execution  of  the  judgment." 

See  also  the  libel  case  of 
Jenoure  v.  Delmege,Dec.  19, 1890, 
[1891]  App.  Cas.  73  ;  60  L.  J.  P. 
C.  11;  Wheeler's  P.  C.  Law, 
783. 

In  Mussumat  Jariutool  Bu- 
tool  v.  Mussumat  Hoseinbe  Be- 
gum, 19  June  1865,  10  Moo.  Ind. 
App.  p.  202,  a  case  where  estates  had 
been  transferred  without  security, 
Turner,  L.J.,  delivering  judgment 
[at  which  were  also  present  Knight 
Bruce,  L.J. ,  and  Sir  John  T.  Cole- 
ridge] :  "  Their  Lordships  have 
felt  some  difficulty  in  dealing  with 
this  case,  which  in  the  circum- 
stances is  new.  But,  on  examining 
the  regulations  and  considering  the 
nature  of  the  case,  they  are  of 
opinion  that  an  order  may  be 
made  upon  this  application.  At 
the  same  time  they  think  the 
proper  order  to  be  made  should  be 
one  which  Should  leave  it  as  far  as 
possible  in  the  discretion  of  the 
Sudder  Dewanny  Adawlut  as  to 
what  proceedings  or  what  steps 
should  be  taken;  and  their  Lord- 
ships propose,  therefore,  to  make 
the  order  in  this  form :  Their 
Lordships,  being  of  opinion  that  it 
is  expedient  that  sufficient  security 
should  be  taken  from  the  respon- 
dent for  the  due  performance  of 
such  Order  and  decree  as  Her  Ma- 
jesty may  make  on  this  appeal,  and 
that  it  was  competent  to  the  Sudder 
Dewanny  Adawlut  to  require  such 
security  to  be  given;  or  otherwise 
to  provide  for  the  protection  and 
security  of  the  property  in  question 
pending  this  appeal,  notwithstand- 
ing that  execution  had  issued  be- 
fore this  appeal  was  allowed^  agree 
to  recommend  Her  Majesty  to 
order  that  the  appellant  be  at 
liberty  to  apply  to  the  Sudder 
Dewanny  Adawlut  for  such  se- 
curity to  be  given,  or  such  pro- 
vision to  be  made,  as  she  may  be 


advised."  Subsequently  the  P.  C. 
refused  to  redecide  the  facts  and 
dismissed  the  appeal,  25  Feb. 
J  867. 

In  Maharani  Indab  Kunwar 
v.  Mahaeani  Jaipal  Kunwab, 
Senior  and  Junior,  wives  of  the 
Maharajah  of  Bulrampur,  26  Nov. 
1886,  the  petitioner  asked  for 
special  leave  to  appeal  from  an 
order  of  the  Judicial  Commissioner 
of  Oudh,  and  that  pending  the 
hearing  execution  should  be  stayed. 
The  first  court  awarded  the  junior 
widow,  the  respondent,  an  annuity 
of  25,000  rupees  out  of  the  Maha- 
rajah's estates,  the  senior  widow  to 
have  the  management  of  the  estates. 
The  Commissioner  of  Oudh  re*- 
voked  the  first  court's  decision,  and 
ordered  the  petitiorier  to  pay  the 
respondent  half  the  net  profits  of 
the  estate ;  her  costs  of  62,125 
rupees,  and  to  lodge  5  lacs  of 
rupees  out  of  the  mesne  profits 
by  25th  of  August,  and  decree  of 
execution  stayed  until  decree  under 
appeal  be  determined.  By  a  sub- 
sequent order  on  25  August  1886, 
she  was  Ordered  to  pay  in  What  she 
showed  she  had  received  but  of  the 
estate — 284,525  rupees— by  1st 
September,  and  the  rest  of  the 
5  lacs  by  1st  October.  The  costs 
and  the  sum  of  284j.i2o  rupees 
she  paid  into  Court.  The  284,625 
rupees  was  immediately  taken  out 
of  court  by  the  respondent. 

1886,  13  Nov.  Lord  Hobhouse, 
Sir  Barnes  Peacock,  and  Sir  B. 
Couch  granted  special  leave  to  ap- 
peal, but  felt  a  difficulty  about 
ordering  a  stay  of  execution.  Their 
Lordships  thought  the  intimation 
of  their  opinion  that  it  was  not 
reasonable  that  the  respondent 
should  be  put  into  possession  of  so 
large  a  sum  of  money  as  5  lacs — 
it  being  probable  that  she  would 
not  receive  more  than  the  annuity 
of  25,000  rupees — would  be  suffi- 
cient. And  with  that  intimation, 
the  petitioner  was  at  liberty  to 
apply  to  the  proper  quarter  in 
India  for  the  due  security  for  all 
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moneys  paid  in.  The  Order  in 
Council  giving  leave  to  appeal, 
dated  26  Nov.  1886,  was :"  That 
leave  ought  to  be  granted  to  the 
petitioner  to  enter  and  prosecute 
her  said  appeal  from  the  order  of 
the  Judicial  Commissioner  of  Oudh 
of  the  22  June  last,  and  their 
Lordships  do  further  report  to 
Her  Majesty  that  it  appears  to  be 
the  reasonable  course  that  the 
plaintiff  (respondent)  should  not, 
pending  the  principal  appeal,  be 
put  into  the  possession  of  the  large 
sums  in  dispute,  and  that  she 
should  not  receive  more  than  the 
annuity  of  25,000  rupees  which 
was  decreed  tc  her  by  the  first 
court ;  and  with  this  intimation  of 
advice  their  Lordships  recommend 
that  the  petitioner  be  at  liberty  to 
apply  to  the  proper  court  in  India 
for  the  due  security  of  all  money 
paid  into  the  Treasury  in  obedience 
to  the  decree  of  the  Judicial  Com- 
missioner of  Oudh."  [  Times  news- 
paper, 1886,  Nov.  15,  36.]  Sub- 
sequently decided,  10  March  1888, 
L.  E.  15  Ind.  App.  127,  that  the. 
junior  widow  was  only  entitled 
to  an  annuity  of  25,000  rupees, 
payable  out  of  the  entirety  of  the 
testator's  estate. 

Montaignac  v.  Shitta,  on 
appeal  from  the  S.  d  Lagos  and 
C.  of  App.  for  the  colony  of  Lagos. 
The  latter  court  ordered  the  peti- 
tioners to  pay  in  £4,928  19*.  Qd. 
within  a  week,  and  refused  leave  to 
appeal  to  the  Judicial  Committee, 
although  the  petitioner  offered  to 
find  responsible  persons  to  become 
security  for  this  £4,928  19s.  Gd. 

1889,  29  June.  The  petitioner 
asked  for  special  leave  to  appeal, 
and  deposited  in  the  Registry  of 
the  Privy  Council,  to  the  satisfac- 
tion of  the  Registrar,  Treasury 
bills  to  the  amount  of  £5,000. 
Lord  Watson,  Sir  Barnes  Peacock, 
and  Sir  R.  Couch  granted  leave  to 
appeal.  The  Order  in  Council, 
dated  5  July  1889,  contained  the 
following  : — The  petitioner  to  pay 
iu  £300  as  to  costs,.  &C.     "  Fur- 


ther, that  execution  ought  to  be 
stayed  pending  the  hearing  of  the 
appeal,  and  that  the  Treasury  bills 
to  the  amount  of  £5,000  so  deposited 
as  aforesaid  in  the  Treasury  of  the 
Privy  Council,  ought  to  be  held  as 
having  been  deposited  with  the 
said  appeal."  For  subsequent 
affirmance  of  the  judgment  in  this 
case,  see  July  17,  1890,  15  App. 
Cas.  357. 

Where  the  Law  is  Correctly  De- 
cided, Judicial  Committee  will 
not  redecide  the  facts  if  the 
Courts  have  been  unanimous  or 
even  divided  in  opinion. 

In  Naeaguntt  Lutchmeeda- 

VAMAH      V.      VENGAMA       NaIDOO, 

Dec.  4,  1861,  9  Moo.  Ind.  App. 
Cas.  p.  87,  a  case  from  Madras  in- 
volving the  right  of  succession 
to  a  Hindoo  ancestral  estate, 
Lord  Kingsdown  said  [there 
being  also  present  Sir  L.  Peel  and 
Sir  J.  Colvile] :  "  Both  parties 
went  into  evidence  as  to  the  facts, 
and  the  Zillah  Court  first,  and  the 
Sudder  Court  afterwards  on  appeal, 
were  of  opinion  that  the  plaintiffs 
had  sufficiently  proved  their  case, 
and  no  difference  of  opinion  ex- 
isted amongst  the  judges  below. 
It  is  not  the  habit  of  their  Lord- 
ships, unless  in  very  extraordinary 
cases,  to  advise  the  reversal  of  a 
decision  of  the  courts  of  India 
merely  on  the  effect  of  evidence  or 
the  credit  due  to  witnesses.  The 
judges  there  have  usually  better 
means  of  determining  questions  ,of 
this  description  than  we  can  have, 
and,  when  they  have  all  concurred 
in  opinion,  it  must  be  shown  very 
clearly  that  they  were  in  error  to 
indace  us  to  alter  their  judgment ; 
but  in  this  case  we  think  that  the 
courts  could  have  come  properly  to 
no  other  conclusion  than  that  at 
which  they  arrived." 

In  Takeent  Churn  BonnerJeb! 
v.  MaitlanC,  12  July  1867, 1 1  Moo. 
Ind.  App.  Cas.  p.  338,  the  sub- 
stantial question  being,  the.  va 
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of  a  deed,  Lord  Cairns  said  [there 
being  also  present  Sir  James 
Colvile;  Sir  E.  Vaughan  Williams, 
Sir  R.  T.  Kindersley,  and  Sir  L. 
Peel]  :  "  Now  the  learned  judges  in 
the  courts  below — the  two  judges 
in  the  primary  court  and  the  three 
judges  in  the  Court  of  Appeal — 
have  all  arrived  without  hesitation 
at  the  conclusion  that  the  debt  of 
Rs.  43,  674  was  not  a  bond  fide 
debt  due  from  Obhoychurn,  and  it 
would  be  far  from  consistent  with 
the  rules  which  their  Lordships 
have  always  laid  down  in  dealing 
with  cases  of  this  kind  for  them  to 
reverse  a  decision  upon  a  question 
of  fact  thus  unanimously  arrived  at 
by  five  judges,  unless  the  very 
clearest  proof  were  adduced  to  their 
Lordships  that  that  decision  was 
erroneous.  It  is  true  that  only 
the  two  primary  judges  had  before 
them  the  witnesses,  or  the  witness, 
who  were  or  was  examined;  but 
the  three  judges  of  the  Court  of 
Appeal,  conversant  with  testimony 
of  the  kind  which  has  to  be 
dealt  with  in  this  case,  were  of 
opinion  that  the  two  judges  of  the 
court  below  had  arrived  at  a  just 
conclusion  upon  the  evidence  that 
was  ever  adduced." 

Allen  v.  Quebec  Warehouse 
Co.,  from  Q.  B.  Quebec,  8  Oct. 
1884,  affirming  Sup.  Ct.  In 
P.  C.  18  Nov.  1886,  12  App.  Cas. 
101  ;  56  L.  J.  P.  C.  6.  The  appel- 
lant brought  the  action  against  the 
respondent  for  damages  for  breach 
of  warranty  as  public  wharfingers. 
They  stated  they  were  the  owners 
of  the  "Bridgewater^'of  1,556  tons, 
that  on  21  Nov.  1880  she  was 
moored  by  her  bow  to  a  post  and 
mooring  bldck  on  the  wharf  of  the 
respondents ;  that  owing  to  the 
post  being  decayed  the  ship  broke 
away.  Lord  Herschell  said  [there 
Iteing  also  present  Lord  Fitzgerald 
and  Sir  Barnes  Peacock]  :  "  Their 
Lordships  having  arrived  at  the 
conclusion  that  there  has  been  no 
error  in-  point- of  -law,-  the  sole 


question  that  remains  for  deter-  Allen  u.  Que- 
mination  is,  whether  the  judgment  ^°SE  ^' 
of  the  court  below  ought  to  be 
reversed  on  the  ground  that  the 
judges  have  taken  an  erroneous 
view  of  the  facls.  Now,  it  has 
always  been  the  view  taken  by  this 
Committee  in  advising  Her  Ma- 
jesty, when  the  question  for  de- 
termination has  been  whether  the 
concurrent  judgment  of  the  judges 
who  have  been  unanimous  below 
should  be  supported  or  reversed, 
that  unless  it  be  shown  with  abso- 
lute clearness  that  some  blunder  or 
error  is  apparent  in  the  way  in 
which  the  learned  judges  below 
have  dealt  with  the  facts,  this 
Committee  would  not  advise  Her 
Majesty  that  the  judgment  should 
be  reversed.  That  principle  has 
been  laid  down  in  many  cases." 
[His  Lordship  then  read  the  pas- 
sages given  above  from  the  judg- 
ments of  Lord  Kingsdown  and 
Lord  Cairns  in  Naragunty  Lutch- 
meedavamah  v.  Vengama  Naidoo, 
and  Tareeny  Churn  Bonnerjee  v. 
Maitland  respectively,  and  con- 
tinued] :  "  Their  Lordships  entirely 
adhere  to  the  views  thus  expressed, 
and  therefore  they  do  not  consider 
that  the  question  they  have  to 
determine  is,  what  conclusion 
they  would  have  arrived  at  if  the 
matter  had  for  the  first  time  come 
before  them,  but  whether  it  had 
been  established  the  judgments  of 
the  courts  below  were'  clearly 
wrong."  His  Lordship  then  con- 
sidered the  evidence  as  to  con- 
tinuing to  moor  to  dne  post  (which 
post  the  judges  below  had  exa- 
mined) when  a  gale  arose  and  the 
tide  was  forcing  the.  ship  away  from 
the  post,  and  found  that  it  could  not 
be  said  that  the  judgments  were 
wrong,  and  therefore  they  ought 
not  to  be  disturbed. 

A  preliminary  application  was 
made  in  the  above  case  that  the 
rotten  post  in  question  should  be 
ordered  to  be  sent  from  Quebec 
for  the  inspection  of  the  Judicial 
Committee,-  but  the  application  was 
refused.-  --    -  -    v     -  -  -  - 
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Fixing  the  Quantum  of  Damage. 

< — The  Judicial  Committee  may 
themselves  fix  the  quantum  of 
damage  -where  it  will  avoid  further 
litigation.  The  Windsor  and 
Annapolis  Railway  Co.  v.  The 
Queen,  in  P.  C.  24  June  1886, 
55  L.  J.  P.  C.  41 ;  55  L.  T.  271 
[see  post,  sec.  108],  reversing  on 
the  point  of  damages  the  judgment 
of  the  S.  C.  of  16  Feb.  1885, 
10  S.  C.  R.  335. 

It  appears  from  the  City  of  Win- 
nipeg v.  Logan,  19  March  1892, 
where  special  leave  was  asked  to 
appeal  from  the  decision  of  the  Q.  B. 
Manitoba, — the  school  case — that 
where  no  order  has  been  made  for 
receiving  appeals  from  a  new  dis- 
trict or  country,  special  leave  must 
always  be  obtained. 

In  Thbbeege  v.  Landby,  Nov. 
7, 1876, 2  App.  Cas.  102  ;  46  L.  J. 
P.  C.  1 ;  35  L.  T.  640,  a  case 
dealing  with  a  controverted  election 
petition  under  Quebec  Act  of  1875, 
Lord  Cairns,  L.C.,  delivering  the 
judgment,  said  :  "  Their  Lordships 
wish  to  state  distinctly,  that  they 
do  not  desire  to  imply  any  doubt 
whatever  as  to  the  general  principle 
that  the  prerogative  of  the  Crown 
cannot  be  taken  away  except  by 
express  words  ;  and  they  would  be 
prepared  to  hold,  as  often  as  has 
been  held  before,  that  in  any  case 
where  the  prerogative  of  the  Crown 
has  existed,  precise  words  must  be 
shown  to  take  away  that  preroga- 
tive."    [See  ante^  p.  308.] 

One  of  the  first  cases  on  appeal 
from  the  S.  C.  in  which  special 
leave  to  appeal  was  refused,  was 
Johnston  v.  The  Minister  and 
Trustees  of  St.  Andrew's  Church, 
a  petition  on  the  part  of  the 
minister,  <fec,  to  appeal.  The 
cause  of  action  was  a  disturbance 
in  the  occupation  of  a  pew,  and 
the  action  was  raised  by  Johnston 
to  obtain  damages  for  that.  The 
Sup.  Ct.  Montreal  dismissed  the 
action  with  costs.  On  3  Feb.  1876 
the   Q.   B.    Quebec    affirmed   that 


decision  [Monk,  Sanborn,  and 
Tessier,  JJ.,  Dorion,  C.J.,  and 
Ramsay,  J,,  dissenting],  18  L.  C.  J 
113;  1  S.  C.  R.  235.  TheS.  C.', 
28  June  1877  [Ritchie,  Taschereau, 
Kournier,and  Henry,  J  J.,  Richards, 
C.J.,  and  Strong,  J.,  dissenting], 
allowed  the  appeal,  and  ordered  the 
minister,  &c,  to  pay  Johnston  $300 
and  costs  in  all  the  courts. 

In  P.  C.  Dec.  10,  1877,  3  App. 
Cas.  159;  37L.T.556;  26W.E. 
359,  Lord  Cairns,  L.C.  [there  be- 
ing present  also  Sir  J.  Colvile,  Sir 
Barnes  Peacock,  Sir  M.  E.  Smith, 
and  Sir  R.  Collier],  delivered  the 
judgment  refusing  special  leave. 
His  Lordship,  after  reading  the  4?th 
sec.  of  the  Supreme  Court  Act, 
38  Vict.  c.  11.  [see  ante,  p.  405], 
said.:  "  That  section  consists  of 
three  parts;  the  second  or  inter- 
mediate part  of  the  section  contains 
the  negative  words,  'No  appeal 
shall  be"  brought,'  &c.  Those  words 
their  Lordships  may  leave  out  of 
consideration,  because  they  refer  to 
what  may  be  called  the  hypothetical 
establishment  of  a  court  by  the 
Parliament  of  Great  Britain  and 
Ireland  [Judicature  Act,  1873],  by 
which  court  appeals  from  the 
colonies  are  supposed  to  be  ordered 
to  be  heard,  and,  inasmuch  as  no 
court  of  that  kind  has  been  estab- 
lished, that  part  of  the  section  may 
be  omitted  from  our  consideration. 
I  will  read  it,  therefore,  as  if  the 
section  ran  thus:  'The  judgment 
of  the  Supreme  Court  shall  in  all 
cases  be  final  and  conclusive,  sav- 
ing any  right  which  Her  Majesty 
may  be  graciously  pleased  to  ex- 
ercise by  virtue  of  her  royal  pre- 
rogative.' 

"  Now,  their  Lordships  have  no 
doubt  whatever,  that  assuming,  as 
the  petitioners  do  assume,  that  their 
power  of  appeal  as  a  matter  of  right 
is  not  continued,  still  that  Her  Ma- 
jesty's prerogative  to  allow  an  ap- 
peal, if  so  advised,  is  left  entirely 
untouched  and  preserved  by  this 
section.  Therefore  their  Lordships 
would  have  no  hesitation  in  a  proper 
case  in  advising  Her  Majesty  to 
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allow  an  appeal  upon  a  judgment 
of  this  court. 

"But  the  question  remains,  as- 
suming that  there  is  the  power  to 
allow  an  appeal,  is  this  a  case  in 
which  the  special  prerogative  of 
Her  Majesty  should  be  exercised  ? 
"  Upon  that  ground  their  Lord- 
ships have  been  unable  to  discover 
any  adequate  grounds  for  the  special 
exercise  of  the  prerogative."  .  .  . 
"  If  the  particular  value  alone 
is  looked  to  ($300),  there  is  not 
that  amount  of  injury  which  would 
justify  any  special  interposition  of 
the  prerogative. 

.  .  "  But  whether  right  or 
wrong,  it  is  not  a  decision  which 
can  have  any  bearing,  or  which  can 
occasion  any  inconvenience,  with 
respect  to  a  large  number  of  other 
cases.     .     .     . 

"  It  would  be  a  departure  from 
the  principles  which  should  guide  " 
their  Lordships,  "  when  advising 
Her  Majesty  as  to  when  an  appeal 
should  be  allowed,  to  advise  that 
an  appeal  should  be  allowed  merely 
for  the  purpose  of  testing  the  ac- 
curacy of  the  construction  put 
upon  a  particular  document,  which 
document,  if  it  affects  any  number 
of  other  cases,  can  be  altered  at  the 
will  of  the  party  who  asks  for  the 
exercise  of  the  prerogative." 

During  the  argument,  Lord 
Cairns  L.C.,  asked  why  should  not 
the  difficulty  be  solved  by  altering 
the  form  of  the  contract,  and  Dr. 
Deane,  for  the  petitioner,  admitted 
that  might  be  done.  Times,  1 1  Dec. 
1877,  11a. 

Then  in  Valin  v.  Langlois,  1879 
[see  ante,  p.  18],  Lord  Selborne 
said  that  it  was  necessary  to  show 
both  that  the  matter  was  one  of 
importance  and  also  that  there  was 
really  a  substantial  question  to  be 
determined. 

Therefore  these  cases  decided  : — 
(1)  Is  the  case  one  in  which  the 
prerogative  should  be  exercised — 
namely,  is  it  one  of  gravity  in- 
volving matter  of  public  interest  or 
law?  (2)  The  value  or  stake  ought 
to  be  considered;  that  is,  is  it  of 


considerable  amount,  or  affecting  Thebekge  l<, 
property  of  large  amount  ?  (3)  Has  Landry. 
the  decision  any  bearing  on  a  large 
number  of  other  cases  ?  (4)  Is 
there  a  substantial  question  to  be 
decided  ?  (5)  There  may  be  added 
the  case  of  Taxation.  Thus  in  Law- 
less v.  Sullivan,  in  S.  C.  15  April 
1879,  3  S.  C.  R.  117,  affirming 
S.  C.  N.  B.  .Tune  30, 1877  ;  in  P.  C. 
22  Feb.  1881,  6  App.  Cas*  373; 
50  L.  J.  P.  C.  33;  44  L.  T.  897 
[where  the  decision  of  the  courts 
below  was  reversed],  an  appeal  was 
allowed,  the  question  being  whether 
the  Bank  of  British  North  America, 
a  corporation  established  in  London 
and  out  of  the  limits  of  the  pro- 
vince, was  liable  to  be  assessed 
under  the  local  Acts  of  New  Bruns- 
wick on  its  gross  income  within 
the  city  of  St.  John,  without  taking 
into  account  its  losses  [this  had 
been  held  to  be  the  construction  of 
the  Acts  by  Ritchie,  C.J.,  Strong 
and  Taschereau,  Jj.,  Henry,  J., 
dissenting].  Leave  to  appeal 
allowed.  Order  in  Council,  29  Nov. 
1879. 

In  Prince  v.  Gagnon,  an  appeal  Prthce  v. 
from  a  judgment  of  the  Supreme  Gagnos' 
Court,  22  June  1882,  7  S.  C.  R.  386 
[Sir  W.  Ritchie,  C.J.,  Strong, 
Fournier,  Henry,  Taschereau,  and 
Gwynne,  J  J.],  which  reversed  a 
decision  Q.  B.  Quebec  of  Sept.  18, 
1881, 2  Dor.  Q.  B.  74,  which  had  re- 
versed the  Sup.  Ct.  of  Athabaska;  in 
P.C.Nov.  25, 1882, 8  App,  Cas.103. 
Lord  Fitzgerald,  in  delivering  judg- 
ment [at  which  were  present  also 
Sir  Barnes  Peacock,  Sir  R.  Couch, 
and  Sir  A.  Hobhouse],  said  : — 

"  The  suit  involved  a  question  of 
a  sum  of  about  £1,000.  On  one 
side  it  was  alleged  that  this  sum 
ought  to  be  taken  into  account,  as 
it  represented  goods  which  were 
given  upon  a  contract  of  sale  by 
the  father  to  the  sun  on  the  occa- 
sion of  the  father  relinquishing 
business  in  favour  of  the  son  at  the 
time  of  the  son's  marriage.  On 
the  other  hand,  it  was  alleged  that 
the  transaction  in  question  was  not 
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a  sale,  and  that  it  was  a  gift  from 
the  father  to  the  son,  executed  by 
delivery  of  the  goods  in  question  to 
the  son.  There  was  no  doubt  the 
goods  were  manually  delivered  to 
the  son,  and  if  it  was  intended 
to  be  a  gift,  the  fact  of  that  exe- 
cuted delivery;  though  without  any 
writing,  would  be  quite  sufficient  id 
vest  the  property  in  the  son."  [This 
was  the  same  result  as  had  been 
come  to  by  the'  S.  O] 

His  Lordship  continued  : — 
"  Their  Lordships  having  looked 
into  the  case,  see  that  it  involves  no 
thing  whatever beyondthis £1,000. 
There  is  no  grave  question  of  law 
or  of  public  interest  involved  in  its 
decision  that  carries  with  it  any 
after  consequences,  nor  is  it  clear 
that  beyond  the  litigants  there  are 
any  parties  interested  in  it.  The 
question  for  their  Lordships  to  de- 
termine is  whether  under  such  cir- 
cumstances they  will  recommend 
Her  Majesty  to  grant  to  the  peti- 
tioners special  leave  to  appeal. 
Before  the  constitution  of  the  Su- 
preme Court  of  the  Dominion  of 
Canada  there  was  a  right  to  appeal 
from  the  courts  then  in  existence 
where  the  value  of  the  matter  in 
controversy  was  beyond  £500,  but 
that  does  not  apply  to  the  Su- 
preme Court.  The  language  of  the 
legislature  of  the  Dominion  is : — 
'  The  judgment  of  the  Supreme 
Court  shall,  in  all  cases,  be  final 
and  conclusive,  saving  any  right 
which  Her  Majesty  may  be  gra- 
ciously pleased  to  exercise  by  virtue 
of  her  royal  prerogative " ;  and 
their  Lordships  are  not  prepared  to 
advise  Her  Majesty  to  exercise  her 
prerogative  by  admitting  an  appeal 
to  Her  Majesty  in  Council  from 
the  Supreme  Court  of  the  Dominion, 
save  where  the  case  is  of  gravity 
involving  matter  of  public  interest 
or  some  important  question  of  law, 
or  affecting  property  of  considerable 
amount,  or  where  the  case  is  other- 
wise of  some  public  importance  or 
or  a  very  substantial  character." 

And  applying  the  principles  laid 
down  in    Johnston  v.  Minister  of 


St.  Andrew's  and  Valin  v.  LangioiS; 
refused  the  petition. 

City    of    Montreal    v.    Les 

EcCXESIASTIQUES  DE  Si.  SuLPICE. 

In  Q.  B.  Quebec,  27  Jan.  1888; 
4  Mon.  Q.  B.  1 ;  32  L.  C.  J.  13  ; 
which  was  reversed  by  S.  C; 
19  March  1889,  16  S.  C.  E.  399  ; 
33  L.  C;  J.  197;  in  P;  C;  July  27, 
1889,  14  App.  Cas.  660;  59. 
L.  J.  P.  C;20;  61  L.  T.  653. 

This  was  a  petition  for  special 
leave  to  appeal.  The  action  was 
to  recover  1361.90,  the  amount  of 
a  special  assessment  for  a  drain 
made  along  the  property  of  the  de- 
fendants, who  contended  that  their 
property,  being  an  educational  in- 
stitution; was  exempt  from  taxation 
under  41  Vict.  c.  6.  s.  26.  The 
defendants  maintained  before  the 
Supreme  Court  that  they  had  a 
right  to  appeal  to  that  court,  the 
matter  coming  under  the  words, 
"  Where  the  rights  in  future  may 
be  bound,"  Supreme  and  Exchequer 
Court  Act,  s.  29.  The  appeal  of  the 
defendants  to  the  S.  C.  being  suc- 
cessful, the  City  of  Montreal  applied 
to  the  Judicial  Committee  for  spe- 
cial leave  to  appeal.  Lord  "Watson 
said  [there  being  also  present  Lord 
Hobhouse,  Sir  Barnes  Peacock,  and 
Sir  E.  Couch]  : — 

"  In  considering  applications  of 
this  kind,  it  is  necessary  to  keep  in 
view  that  the  statute  of  Canada 
38  Vict.  c.  11.,  which  established 
the  Supreme  Courtof  the  Dominion, 
does  not  give  to  unsuccessful  liti- 
gants a  direct  right,  either  absolute 
or  conditional,  to  appeal  from  the 
decisions  of  that  tribunal.  Sec.  47 
expressly  declares  that  no  appeal 
shall  be  brought  from  any  judg- 
ment or  order  of  the  Supreme  Court 
to  any  court  established  by  the 
Parliament  of  Great  Britain  and 
Ireland  by  which  appeals  or  peti- 
tions to  Her  Majesty  in  Council 
may  be  ordered  to  be  heard ;  but 
saves  any  right  which  Her  Majesty 
may  be  graciously  pleased  to  exer- 
cise by  virtue  of  her  royal  preroga- 
tive:    It  is  the  duty- of  their  Lord- 
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ships  to  advise  Her  Majesty  in  the 
exercise  of  her  prerogative,  and  in 
the  discharge  of  that  duty  they  are 
bound  to  apply  their  judicial  dis- 
cretion to  the  particular  facts  and 
circumstances  of  each  case  as  pre- 
sented to  them.  In  forming  an 
opinion  as  to  the  propriety  of  allow- 
ing an  appeal,  they  must  necessarily 
rely  to  a  very  great  extent  upon  the 
statements  contained  in  the  petition 
with  regard  to  the  import  and  effect 
of  the  judgment  complained  of,  and 
the  reasons  therein  alleged  for  treat- 
ing it  as  an  exceptional  one  and 
permitting  it  to  brought  under  re- 
view. Experience  has  shown  that 
great  caution  is  required  in  accept- 
ing these  reasons  when  they  are 
not  full}'  substantiated,  or  do  not 
appear  to  be  prima  facie  estab- 
lished by  reference  to  the  peti- 
tioner's statement  of  the  main  facts 
of  the  case,  and  the  questions  of 
law  to  which  these  give  rise.  Cases 
vary  so  widely  in  their  circum- 
stances that  the  principles  upon 
which  an  appeal  ought  to  be  al- 
lowed do  not  admit  of  anything 
approaching  to  exhaustive  defini- 
tion. ]STo  rule  can  be  laid  down 
which  would  not  necessarily  be 
subject  to  future  qualification,  and 
an  attempt  to  formulate  any  such 
rule  might  therefore  prove  mis= 
leading.  In  some  cases,  as  in 
Prince  v.  Gagnon,  8  App.  Cas.  103; 
their  Lordships  have  had  occasion 
to  indicate  certain  particulars,  the 
absence  of  which  will  have  a  strong 
influence  in  inducing  them  to  ad- 
vise that  leave  should  not  be  given, 
but  it  by  no  means  follows  that  leave 
will  be  recommended  in  all  cases 
in  which  these  features  occur.  A 
case  may  be  of  a  substantial  cha- 
racter, may  involve  matter  of  great 
public  interest,  and  may  raise  an 
important  question  of  law,  and  yet 
the  judgment  from  which  leave  to 
appeal  is  sought  may  appear  to  be 
plainly  right,  or  at  least  to  be  un- 
attended with  sufficient  doubt  to 
justify  their  Lordships  in  advising 
Her  Majesty  to  grant  leave  to 
appeal. 


"  The  exemption  which  the  Su-  City  of  Mon- 
preme  Court  has  sustained  in  the  '™EAh  "■  Les 
present  instance  is  a  statutory  one.  „,„„,  °  „  Cm 

f  ■    •  .  --   ,       TIQUI*S  DE  CT; 

I  he  petitioners  narrate  the  77th  Sulpich; 
section  of  the  Consolidated  Statutes 
of  Lower  Canada,  cap.  15,  and  then 
proceed  to  allege  that  the  effect  of 
the  judgment  will  be  '  to  determine 
the  future  liability  (meaning,  appa- 
rently, non-liability)  of  buildings 
set  apart  for  purposes  of  education^ 
or  of  religious  worship,  parsonage- 
houses,  and  charitable  and  educa- 
tional institutions  and  hospitals,  to1 
contribute  to  local  improvements 
carried  out  in  their  interests  and  for 
the  benefit  of  their  properties.'  Had 
that  statement  been  well  founded, 
it  might  have  been  an  important 
element  in  considering  whether 
leave  ought  to  be  given.  But  it  is 
plainly  erroneous.  The  statute  in 
question,  which  relates  to  '  public 
education,'  exempts  the  properties 
above  enumerated  from  educational 
rates  levied  for  the  purposes  of  the 
Act,  and  from  no  other  rates. 

"  The  clause  upon  which  the 
judgment  of  the  Supreme  Court 
proceeded  is  sec.  26  of  the  Statute 
of  the  Province  of  Quebec,  41  Vict. 
c.  6.,  which  is  an  Act  to  amend  the 
laws  respecting  public  instruction. 
It  enacts  that  '  every  educational 
institution  receiving  no  grant  from 
the  corporation  or  municipality  in 
which  they  are  situated,  and  the 
land  on  which  they  are  erected,  and 
its  dependencies,  shall  be  exempt 
from  municipal  and  school  taxes, 
whatever  may  be  the  Act  or  charter 
under  which  such  taxes  are  imposed, 
notwithstanding  all  provisions  to 
the  contrary.'  The  seminary  of 
St.  Sulpice  admittedly  does  not  re- 
ceive any  grant  from  the  corpora- 
tion of  the  city  of  Montreal,  and  is 
therefore  within  the  benefit  of  the 
exemption  created  by  sec.  6,  and 
the  only  issue  raised  between  the 
parties  is,  "Whether  a  district  rate 
for  drainage  improvements,  levied 
from  that  portion  of  the  municipal 
area  which  directly  benefits  by  its 
expenditure,  is  or  is  not  a  municipal 
tax    within    the   meaning    of  the 
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clause  ?  The  petition  does  not  set 
forth  the  source  from  which  the 
petitioners  derive  their  authority  to 
execute  such  improvements  as  drain- 
age, and  to  assess  for  their  cost. 
Powers  of  that  descriptioa  are  en- 
trusted to  municipal  bodies,  pre- 
sumably in  the  interest  of  the  pub- 
lic, and  riot  for  the  interest  of  private 
owners,  although  the  latter  may  be 
benefited  by  their  exercise.  Prima 
facie,  their  Lordships  see  no  reason 
to  suppose  that  rates  levied  for'  im- 
provements of  that  kind  are  not 
municipal  taxes,  and  at  the  hearing 
of  the  petition  their  impression  was 
confirmed  by  a  reference  to  the 
general  municipal  Acts  for  Lower 
Canada.  The  counsel  who  appeared 
for  the  petitioners  stated,  however, 
that  their  powers  are  derived,  not 
from  the  general  Acts,  but  from  a 
charter,  the  terms  Of  which  were 
neither  referred  to  nor  explained. 
If  the  terms  of  the  charter  materi- 
ally differ  from  those  of  the  general 
Acts,  that  deprives  the  case  of  any 
general  importance.  But  it  is  quite 
possible  that  the  concluding  words 
of  sec.  6  may  have  been  purpbsely 
introduced  by  the  legislature  in 
order  to  secure  uniformity  of  ex- 
emption, whatever  might  be  the 
terms  in  which  the  power  to  assess 
was  conferred;  and  that  conse^ 
quently,  in  construing  the  clause, 
the  expression  '  municipal  taxes  ' 
ought  to  be  interpreted  according 
to  its  general  acceptation  and  not 
according  to  the  meaning  which  it 
might  be  held  to  beaf  in  some 
charter  or  statutes  applicable  to 
particular  municipalities.  In  these 
circumstances,  their  Lordships  are 
not  prepared  to  advise  Her  Ma- 
jesty that  the  petitioners  ought  to 
have  leave  to  appeal.  If  such 
questions  are,  as  they  say,  of  fre- 
quent occurrence  in  the  city  of 
Montreal,  they  may  have  the  oppor- 
tunity of  obtaining  the  decision  of 
this  Board  in  another  case,  upon 
appeal  from  the  Court  of  Queen's 
Bench  for  the  province.  The 
petition,  therefore,  must  be  dis- 
missed." 


St.  Lawrence  and  ■  Ottawa 
Railway  Co.  v.  Lett,  11  S.  C.  R. 
422,  and  n.  p.  449 ;  in  P.  C.  20 
March  1886  [present  Lord  Black- 
burn, Lord  Monkswell,  and  Sir  R. 
Couch].  An  application  for  special 
leave  to  appeal  from  the  decision  of 
the  S.  C.  was  made.  The  action 
was  raised  by  the  husband  and 
children  for  damages  for  the  loss 
of  his  wife  and  their  mother  at  a 
level  crossing.  The  jury  awarded 
$5,800,  which  were  divided  between 
the  husband  and  five  of  the  chil- 
dren. The  eldest  child  being  30, 
and  second  child  over  21,  got  no- 
thing. The  petitioners,  the  railway 
company,  contended  that  the  plain- 
tiff must  show  pecuniary  damage 
resulting  from  the  death  of  the  pei^ 
son  killed,  or  loss  of  reasonable 
expectation  of  benefit^  and  this  not 
having  been  shown  no  damages 
ought  to  have  been  given.  That 
actions  of  this  kind  were  of  con- 
stant occurrence,  and  it  was  of 
great  importance  to  obtain  a  de- 
cision from  the  highest  tribunal. 

Lord  Blackburn  said :  Their 
Lordships  did  not  grant  leave  simply 
because  there  was  a  difference  of 
opinion  among  the  judges.  The 
majority  of  the  judges  of  the  Court 
below  had  decided  there  was  suffi- 
cient evidence  of  loss  to  sustain  the 
action.  The  question  now  was 
whether  the  present  case  was  of 
such  gravity  or  importance  as  to 
justify  the  Court  breaking  through 
the  ordinary  rules.  Their  Lord- 
ships did  not  think  so.  Applica- 
tion refused.     6  Can.  Gaz.  583. 

Grand  Trunk  Railway  Co.  v. 
Beckett,  8  O.  R.  601 ;  13  O.  A.  R. 
174;  16  S.  C.  R.  713;  in  P.  C. 
22  July  1887  [present  Lord  Hob- 
house,  Sir  Barnes  Peacock,  Sir  J. 
Hannen,  and  Sir  R.  Crouch].  In 
this  case  Beckett's  executor  brought 
an  action  for  the  death  of  Beckett 
while  driving  a  wagon  over  the 
Grand  Trunk  Railway  track.  The 
Railway  Act  of  the  Dominion  pro- 
vides that   a   bell   shall  be  rung 
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and  a  whistle  sounded  on  approach- 
ing a  level  track.  Some  of  the 
judges  held  these  were  statutory 
obligations  and  ought  to  have  been 
complied  with.  Beckett's  life  was 
insured,  and  the  judge  directed  the 
jury  to  take  that  into  consideration, 
and  they  deducted  the  amount  of 
the  policy,  $2,500,  from  their  award. 
This  direction  was  overruled  by 
the  Court  of  Appeal  and  the  S.  C. 
See  Lord  Watson's  opinion  in  the 
next  case,  where  his  Lordship  gives 
the  facts. 

Application  was  made  by  the 
Grand  Trunk  Railway  to  the  Judi- 
cial Committee  for  special  leave  to 
appeal,  stating  the  above  facts,  and 
that  four  other  actions  depended 
on  this  case.  Lord  Hobhouse,  in 
delivering  the  judgment  of  the 
Board  refusing  leave,  said  the  case 
was  not  of  sufficient  public  im- 
portance to  warrant  leave.  /See 
9  Can.  Gaz.  394. 

Grand  Trunk  Railway  Co.  v. 
Jennings,  an  appeal  from  Ct.  of 
Ontario,  6  Sept.  1887,  15  O.  A.  R. 
477,  affirming  a  decision  of  the 
Q.  B.  Ont. ;  in  P.  C.  Aug.  4,  1888, 
13  App.  Cas.  800;  58  L.  J.  P.  C. 
1 ;  59  L.  T.  679  [present,  Earl  of 
Selborne,  Lord  Watson,  Lord  Hob- 
house,  and  Sir  Barnes  Peacock]. 
In  this  case  the  C.  J.  and  a  jury 
in  Q.  B.  Ontario  had  awarded 
$6,000  for  the  man's  death,  not- 
withstanding he  had  insured  for 
$2,000,  of  which  the  widow  got  the 
benefit.  That  decision  had  been 
affirmed  by  the  Ontario  Court  of 
Appeal. 

Lord  Watson  said  (13  App.  Cas. 
802)  :  "  The  learned  judges  of  the 
Courts  of  Ontario  considered  them- 
selves bound  by  the  authority  of 
Beckett  v.  The  Grand  Trunk  Rail- 
way Co.  [see  above],  which  was 
finally  decided,  on  appeal  from 
Ontario,  by  the  Supreme  Court  of 
Canada.  In  that  case,  which  was 
very  similar  in  its  circumstances  to 
the  present,  the  judge  presiding  at 
the  trial  directed  the  jury  to  deduct 
$2,500,  the  amount  of  an  insurance 


policy  on  the  life  of  the  deceased, 
from  the  sum  at  which  they  esti- 
mated the  pecuniary  loss  sustained 
by  his  wife  and  children  through 
his  death,  and  the  jury,  follow- 
ing the  direction,  assessed  damages 
at  $3,250.  An  order  obtained  by 
the  plaintiffs  to  show  cause  why 
the  verdict  should  not  be  increased 
by  the  sum  of  $2,500  so  deducted 
was  made  absolute  by  a  Divisional 
Court  of  the  Queen  s  Bench,  and 
judgment  entered  for  the  plaintiffs 
for  the  sum  of  $5,750  with  costs. 
In  the  Court  of  Appeal  for  Ontario, 
and  also  in  the  Oourt  of  Appeal 
for  Canada,  the  case  gave  rise  to 
much  difference  of  judicial  opinion ; 
but,  in  both,  the  decision  of  the 
Divisional  Court  was  upheld. 

"  In  this  appeal  the  appellants 
have  raised  precisely  the  same  point 
which  they  unsuccessfully  pressed 
in  Beckett's  case.  They  have  never 
in  the  courts  below  suggested  that 
the  receipt  of  the  insurance  money 
by  the  widow  was  merely  one  of  the 
circumstances  which  ought  to  be 
taken  into  account  by  the  jury  in 
estimating  her  pecuniary  loss ;  their 
contention  has  all  along  been,  that 
the  primary  duty  of  the  jury  is  to 
assess  damages,  irrespective  of  any 
such  consideration,  and  that  the 
court  or  the  jury  are  then  bound, 
as  matter  of  law,  to  deduct  from 
the.  damages  assessed  on  that  footing 
the  full  amount  paid  to  the  widow 
under  the  policy.  It  is  true  that, 
in  the  reasons  of  appeal  appended 
to  their  case,  the  appellants  plead 
alternatively  that  the  jury  ought 
at  least,  in  awarding  such  damages, 
to  take  the  receipt  of  the  said 
insurance  money  by  the  respondent 
into  their  consideration;  but  liti- 
gants who  have  accepted  the  pre- 
siding judge's  refusal  to  give  a 
direction  in  law,  which,  if  given, 
would  practically  have  withdrawn 
the  insurance  money  from  the  con- 
sideration of  the  jury,  cannot  be 
permitted  to  impeach  their  verdict 
for  the  first  time  in  a  court  of 
review,  on  the  ground  that  the 
judge  ought  to  have  given  a  direc- 
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Grand  Trunk  tion  the  very  reverse  of  that  for 
Railway  Co.  v.  wnich  th  insisted,  at  the  trial. 
Unless,  therefore,  it  can  be  shown 
that  every  cent  of  the  $2,000  paid 
to  the  respondent  on  account  of 
the  policy  upon  her  husband's  life 
must,  as  matter  of  law,  be  de- 
ducted from  the  $6,000  found  by 
the  verdict  of  the  jury,  the  present 
appeal  must  fail."  The  above 
would  be  sufficient  for  the  purposes 
of  this  section,  but  as  these  two 
cases  of  Beckett  and  Jennings  gave 
rise  to  much  difference  of  judicial 
opinion  in  Canada,  the  following 
part  of  the  judgment,  as  to  the 
correct  mode  of  calculating  the 
wife  and  children's  pecuniary  loss, 
is  given : — 

Lord  Watson  continued :  "In 
Beckett's  case,  as  well  as  in  the 
present,  all  the  courts  below  have 
justly  held  that  the  right  conferred 
by  statute  to  recover  damages  in 
respect  of  death  occasioned  by 
wrongful  act,  neglect,  or  default,  is 
restricted  to  the  actual  pecuniary 
loss  sustained  by  each  individual 
entitled  to  sue.  In  some  circum- 
stances, that  principle  admits  of 
easy  application ;  but  in  others,  the 
extent  of  the  loss  depends  upon 
data  which  cannot  be  ascertained 
with  certainty,  and  must  necessarily 
be  matter  of  estimate,  and,  it  ma}' 
be,  partly  of  conjecture.  When  a 
man  has  no  means  of  his  own  and 
earns  nothing,  it  is  obvious  that  his 
wife  or  children  cannot  be  pecu- 
niary losers  by  his  decease.  In 
like  manner,  when  by  his  death  the 
whole  estate  from  which  he  derived 
his  income  passes  to  his  widow  or 
to  his  child  (as  was  the  case  in 
l'ym  v.  Great  Northern  Railway, 
June  15,  1863,  2  B.  &  S.  759; 
4  B.  &  S.  396),  no  statutory  claim 
will  lie  at  their  instance.  A  very 
different  case  arises  when  the  means 
of  the  deceased  have  been  exclu- 
sively derived  from  his  own  exer- 
tions, whether  physical  or  intel- 
lectual. It  then  becomes  necessary 
to  consider  what,  but  for  the  acci- 
dent which  terminated  his  existence, 
would   have   been    his    reasonable 


prospects  in  life,  work,  and  re-" 
muneration ;  and  also  how  far  thes*, 
if  realised,  would  have  conduced  to 
the  benefit  of  the  individual  claim- 
ing compensation.  Their  Lord- 
ships are  of  opinion  that  all  cir- 
cumstances which,  though  insuffi- 
cient to  exclude  a  statutory  claim, 
may  be  legitimately  pleaded  in 
diminution  of  it,  ought  to  be  sub- 
mitted to  the  jury,  whose  special 
function  it  is  to  assess  damage, 
with  such  observations  from  the 
presiding  judge  as  may  be  suggested 
by  the  facts  in  evidence.  It  appears 
to  their  Lordships  that  money  pro- 
visions made  by  a  husband  for  the 
maintenance  of  his  widow,  in  what- 
ever form,  are  matters  proper  to  be 
considered  by  the  jury  in  estimating 
her  loss ;  but  the  extent,  if  any,  to 
which  these  ought  to  be  imputed 
in  reduction  of  damages,  must  de- 
pend on  the  nature  of  the  provision 
and  the  position  and  means  of  the 
deceased.  When  the  deceased  did 
not  earn  his  own  living,  but  had  an 
annual  income  from  property,  one 
half  of  which  has  been  settled 
upon  his  widow,  a  jury  might 
reasonably  come  to  the  conclusion 
that,  to  the  extent  of  that  half, 
the  widow  was  not  a  loser  by  his 
death,  and  might  confine  their  es- 
timate of  her  loss  to  the  interest 
which  she  might  probably  have  had 
in  the  other  half.  Very  different 
considerations  occur  when  the 
widow's  provision  takes  the  shape 
of  a  policy  on  his  own  life,  effected 
and  kept  up  by  a  man  in  the  posi- 
tion of  the  deceased  William  Jen- 
nings. The  pecuniary  benefit 
which  accrued  to  the  respondent 
from  his  premature  death,  consisted 
in  the  accelerated  receipt  of  a  sum 
of  money,  the  consideration  for 
which  had  already  been  paid  by 
him  out  of  his  earnings.  In  such 
a  case  the  extent  of  benefit  may 
fairly  be  taken  to  be  represented 
by  the  use  or  interest  of  the  money 
during  the  period  of  acceleration, 
and  it  was  upon  that  footing  that 
L  ord  Cam pbell,  in  Hicks  v .  Newport 
Railway  Co.,17  Feb.  1857,4B.&S., 
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note,  p.  403,  suggested  to  the  jury 
that,  in  estimating  the  widow's 
loss,  the  benefit  which  she  derived 
from  acceleration  might  be  com- 
pensated by  deducting  from  their 
estimate  of  the  future  earnings  of 
the  deceased  the  amount  of  the 
premiums  which,  if  he  had  lived, 
he  would  have  had  to  pay  out  of 
his  earnings  for  the  maintenance  of 
the  policy.  For  these  reasons  their 
Lordships  are  unable  to  affirm  that 
the  exception  taken  by  the  appel- 
lants to  the  ruling  of  the  presiding 
judge  is  well  founded.  They  are 
not  disposed  to  regret  the  result, 
because  it  appears  that  the  learned 
judge  excluded  from  the  consider- 
ation of  the  jury  all  chances  of  the 
deceased  having  obtained  a  rise  of 
wages,  or  of  his  having  been  able 
to  make  some  further  provision  for 
his  widow."     Appeal  dismissed. 

The  above  two  cases  show  the 
extremely  favourable  position  Cana- 
dian litigants  are  in.  Tor  if  an 
appeal  on  a  vexed  question  coming 
from  the  Supreme  Court  of  Canada 
is  not  entertained  by  the  Judicial 
Committee,  the  same  question,  if 
of  the  appealable  value,  can  be 
heard  by  the  Judicial  Committee  if 
it  comes  from  the  minor  courts 
direct. 

McDougall  v.  McG-REBVY,  see 
14  Q.  L.  K.  30.  In  P.  C.  21  July 
1888,  present  Lord  Hobhouse,  Lord 
Macnaghten,  Sir  B.  Couch,  and  Sir 
Barries  Peacock. 

This  was  an  application  to  the 
Judicial  Committee  to  rescind  an 
order  of  the  Q.  B.  Quebec  giving 
leave  to  appeal  in  an  action  brought 
by  the  plaintiff  to  recover  damages 
for  the  profit  made  on  the  sale  of 
1,000  shares  in  the  North  Shore 
Bailway. 

Judgment  in  the  Sup.  Ct.  was 
given  in  favour  of  the  plaintiff 
McGreevy. 

The  Q.  B.  affirmed  the  liability 
of  the  defendant,  but  varied  the 
Sup.  Ct.  judgment,  and  directed  a 
reference  to  experts  to  ascertain 
and  certify  to  the  Sup.  ty-  &s  to 


certain  transactions  alleged  to  have  McDougall  vt 
taken  place  in  respect  to  the  shares,  McGbsevv. 
On  McDougall  lodging  his  appeal, 
McGreevy  petitioned  for  its  dis- 
missal. He  contended  there  was  no 
right  of  appeal,  the  matter  being 
an  appeal  from  an  interlocutory 
judgment.  Lord  Hobhouse,  in  re-i 
fusing  to  rescind  the  order,  said  the 
objection  could  be  raised  on  the 
hearing  of  the  appeal,  though  their 
Lordships  at  the  present  stage  must 
assume  the  judges  were  right  in 
giving  leave  to  appeal.  Petition 
dismissed  with  costs,  Queen's  Order, 
10  Aug.  1888.    11   Can.  Gaz.  394. 

Subsequently,  20  July  1889,  see 
15  Q.  L.  B.  198,  and  Queen's 
Order,  23  July  1889,  the  Judicial 
Committee  [Lord  Watson,  Lord 
Hobhouse,  and  Sir  B.  Couch]  re- 
versed the  judgments  of  both 
courts  below,  and  dismissed  the 
plaintiff's  action,  McGreevy  to  pay 
the  costs  of  the  appeal  to  the  P.  C. 

In  Magtjra  v.  Maguea,  Dec.  Maguka  v. 
12, 1885,  6  Can.  Gaz.  248 ;  Queen's  Magcra- 
Order,  29  Dec.  1885,  the  husband 
had  secured  a  divorce  in  America 
for  desertion,  and  the  wife  had 
obtained  against  the  husband  ali- 
mony in  the  Canad'an  court.  The 
husband  asked  leave  to  appeal. 
The  amount  in  question  was  above 
the  amount  given  in  the  Ontario 
Act.  The  action  was  brought  in  the 
Chancery  Court,  Ontario,  by  Mrs! 
Magura,  and  the  defence  set  up 
was  that  the  husband  had  been 
divorced  in  America  and  had  mar- 
ried again.  The  domicile  of  the 
husband  was  Canadian,  but  the 
American  court  of  St.  Louis  had 
found  an  equivalent  to  domicile  and 
had  dissolved  the  marriage.  The 
respondent  maintained  leave  ought 
not  to  be  granted,  as  the  question 
in  the  Canadian  courts  had  pro- 
ceeded on  a  question  of  fact.  The 
«Krt  in  Ontario  held  that,  inas- 
much as  there  was  no  bond  fide 
residence  by  thehusbandin  America, 
the  decision  of  the  American  court 
had  been  obtained  by  fraud. 

The  husband's  counsel  said  theie 
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might  be  a  residence  in  America 
■which,  would  give  the  American 
courts  jurisdiction,  although  the 
parties  still  retained  their  Canadian 
domicile.  The  American  judg- 
ment was  a  judgment  within  its 
jurisdiction,  and  to  these  parties  not 
a  foreign  judgment,  therefore  it 
cannot  be  examined  on  the  ground 
of  fraud,  and  could  not  be  inquired 
into. 

Lord  Monks.well  said  their  Lord- 
ships felt  so  much  doubt  and  diffi- 
culty about  the  case  that  they  were 
not  prepared  to  differ  from  the 
court  below.  It  had  been  sug- 
gested that  an  important  and  diffi- 
cult question  arose,  namely,  that 
there  might  be  a  residence  of 
parties  sufficient  to  support  the 
jurisdiction  in  a  case  of  this  kind 
which  would  not  amount  to  domi- 
cile. But  this  question  did  not 
arise,  inasmuch  as  both  courts  had 
found,  on  the  preliminary  question 
of  fraud  that  the  decree  was  invalid. 
Under  these  circumstances,  it  ap- 
peared to  their  Lordships  that  there 
was  not  sufficient  ground  to  grant 
leave  to  appeal. 

To  obtain  leave  to  appeal  in  a 
question  of  fact  it  is  very  important 
that  their  Lordships  should  have 
all  the  materials  before  them.     See 
Canada  Central  Eailway  v.  Murray, 
in  S.  C.  May  1,  1882;  8  S.  C.  E. 
313;  in  P.  C.June  30, 1883, 8  App. 
Cas.    574,   an    action    on  account 
brought  by  the  respondent  against 
the    railway    company    to    recover 
money  due  for  fencing  along  the 
line.     In  the  S.  C.  it  was  held  by 
Fournier,    Henry,    and    Gwynne, 
JJ.,  affirming  the  Ont.  Ct.,  where 
the  judges  being  equally  divided 
the  verdict  in  favour  of  the  plaintiffs 
stood,  that  a  new  trial  ought  not 
to  be  granted,  the  decision  not  being 
against  the    weight    of    evidence. 
Ritchie,  C.J.,  and  Taschereau,  J. 
were  of  a   different  opinion,  and 
that  there  was   no   evidence  that 
Foster  (a  person  appearing  to  act 
as  manager)  had  authority  to  bind 
the  railway  company  in  the  con- 
tract he  made. 


Lord  "Watson  [there  being  also 
present  Sir  Barnes  Peacock,   Sir 
Bobert    P.    Collier,   Sir    Richard 
Couch,  and  Sir  Arthur  Hobhouse] 
said :  Their  Lordships  are  of  opinion 
that  this  application  ought  to  be 
refused.      The  case  made  by  the 
petitioners,  the  railway  company, 
is  that  they  were  not  liable  to  the 
plaintiff,  Murray,  as  having  em- 
ployed him  to  make  certain  fencing 
along  the  line.     They  allege  that 
that    contract  was    made  with  a 
gentleman  of  the  name  of  Foster, 
who  was  not  only  a  servant  of  the 
company,   but  a   contractor  with 
the  company,  dealing  with  them  as 
an  independent   contractor.      The 
judge  put  the  question  to  the  jury, 
Whether  they  were  satisfied  that 
the  plaintiff  contracted  in  the  be- 
lief that  he  was  dealing  with  the 
company ;  and  further  put  the  ques- 
tion to  them,  Whether  the  company 
had  fostered  that  belief,  and  dealt 
with  the  plaintiff  on  the  footing 
that  they  had  contracted  with  him ; 
and  in  the  event  of  the  jury  com- 
ing in  point  of  fact  to  the  con- 
clusion that  both  those  questions 
should  be  answered  in  the  affirma- 
tive, he  directed  them  that  a  ver- 
dict should  follow  for  the  plaintiff. 
The  jury  found   for  the  plaintiff. 
The  questions  that  seem  to  have 
been  discussed  in  the  courts  below 
may   be    said    to    be    two:   first, 
whether  there  was  evidence  to  go 
to  the  jury  at  all,  making  the  peti- 
tioners parties  to  the  contract  by 
adoption   or  recognition;    and,  in 
the  second  place,  whether  the  evi- 
dence was  sufficient  to  establish  the 
fact  that   they  had   recognised  or 
adopted   the  contract,   which  was 
admittedly  made  by  Foster  with 
the  plaintiff.      There  has  been  a 
difference  of  opinion  in  the  court 
below.    The  majority  of  the  judges 
were  of   opinion  that  the  verdict 
was  warranted  by  the  evidence  be- 
fore the  jury,  and  the  course  taken 
by  the  judge  was  consequently  not 
only  justifiable,   but  right.     The 
view  taken  by  the  minority  of  the 
court  was  that  there  was  no  evi- 
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dence  to  go  to  the  jury  upon  that 
point — at  least,  no   evidence  of  a 
satisfactory  description — and  that, 
therefore,  the  verdict  of  the  jury 
ought  to  be  set  aside  and  judgment 
entered  for  the  defendants.     Now 
the  question  before  the  Court  was 
whether  there  was  evidence  in  point 
of  fact,  and  what  was  the  effect  of 
that  evidence.    That  the  judges  be- 
low have  differed  upon  a  question  of 
fact  in  regard  to  an  ordinary  con- 
tract of  employment  does  not  seem 
to  be  any  reason  for  permitting  an 
appeal,  having  regard  to  the  terms 
of  the  statute  which  now  regulates 
these  appeals.     Their  Lordships  are 
also  desirous  in  this  case  to  lay 
down  the  rule   that   they  will   in 
future  expect  parties  who  are  peti- 
tioning for  leave  to  bring  an  appeal 
before  this  Board  to  state  succinctly, 
but    fully,   in    their   petition,   the 
grounds  upon  which  they  make  that 
demand.     They    certainly    expect 
that  parties  will  confine  themselves 
in  future  to  the  petition,  and  will 
not  wander  into  extraneous  matter, 
such  as   the   record    and  proceed- 
ings, over  which  this  Board,  until 
an  appeal    is  permitted   and    the 
papers  are  sent  to  England  by  the 
proper  authorities,  have  no  control, 
and  which  they  cannot  accept  on 
an  ex  parte  statement,  which  an 
application  of  this  kind  is."     Peti- 
tion refused. 

The  following  are  samples  of 
cases  in  which  special  leave 
has  been  granted. 
Att.-Gen.  of  Ontaeio  v.  Mer- 
cer, Nov.  14, 1881,  5  S.  C.  R.  538, 
reversing,  27  March  1880,  6  O.  A. 
E.  576,  and  Proudfoot,  V.C.,  Jan. 
1879,  26  Gr.  126.  The  question 
was  whether  on  the  failure  of  heirs 
of  one  Andrew  Mercer,  of  Toronto, 
who  died  in  1871,  the  province  of 
Ontario  became  entitled  to  his 
estate  as  legislative  assignee  of  the 
Crown.  The  respondent  claimed 
the  Dominion  was  entitled.  Proud- 
foot,  V.C.,  decided  an  escheat 
accrued  for  the  benefit  of  the  pro- 
vince and  not  for  the  Dominion. 

S  2340. 


The  Appeal  Court  of  Ontario  affirm-  Ati\-Gen,  of 
ed  this,   but  the   S.   C.  reversed,  ^™™  v- 
giving  judgment  for  the  Dominion 
as  against  the  province.      The  ap- 
pellant contended  that    lands    in 
Ontario  were  granted  and  are  held 
in   fee  and   common   socage,   and 
that  an  escheat  was  an  incident  of 
tenure    in    socage,   as    it   was    of 
tenure  by  knight  service  before  the 
1 2  Chas.  II.  c.  24.    That  before  con- 
federation, property  of  this  nature 
did   not   belong   to    Her   Majesty 
personally  and  for  her  private  use, 
nor  to  the  empire  at  large,   but, 
like  ungranted  and  unappropriated 
wild  lands,  belonged  to  the  province, 
which  still  had  all  rights  not  ex- 
pressly taken  from  them.     The  B. 
N.  A.  Act  did  not  repeal  the  old 
constitutional  Acts,  or  declare  that 
all  enumerated  rights  possessed  by 
the  province  were  to  cease.     The 
right  to  lands  escheated  for  want 
of  heirs  was  intended  to  be  left  to 
the  provinces.    See  sees.  109,  117, 
post.       Lands,    mines,     minerals, 
royalties,  and  other   property   be- 
longing   to     each    province     was 
declared  to  be  continued  to  belong 
to   them.      All   lands   in    Ontario 
were  held  of  the  Crown,  and  not  of 
a  mesne  lord,  and  the  Crown  re- 
tained in  them  the  right  of  escheat. 
If  such  escheats  were  prerogatives 
of  the   Crown,  then  they  belonged 
to  the  province  as  royalties.     The 
respondent    maintained     that    the 
onus  was  on  the  province  to  show 
escheats  belonged  to  it,  and  that 
they  had  failed  to  do.     Real  pro- 
perty  of    subjects   dying   without 
heirs  escheated  to  the  Crown  jure 
coronse.      Since  the  passing  of  the 
B.   1ST.   A.   Act,   the  right  of  the 
province  could  only  be  determined 
by  reference  to  the   provisions  of 
that  Act,   and  either  the  right  to 
escheats  was  given  expressly  to  the 
Dominion,  or,  not  being  given  ex- 
pressly to  the  province,  belonged 
for  that  reason  to  the  Dominion. 
If  lands  in  Ontario   escheated  to 
Her  Majesty  in  right  of  her  royal 
prerogative,   the  Att.-Gen.  of  the 
Dominion,  and  not  the  Att.-Gen. 
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of  the  province,  was  the  proper 
person  to  represent  Her  Majesty. 
The  lands  and  minerals  assigned  to 
the  several  provinces  were  such  as 
then  belonged  to  the  several  pro- 
vinces. Escheated  lands  could  not 
be  regarded  as  "royalties,"  and 
Her  Majesty  formed  no  part  in  the 
provincial  legislature,  as  she  did  in 
the  Dominion. 

1883,  28  Jan.  Lord  Blackburn, 
Lord  Watson,  Sir  Barnes  Peacock, 
Sir  R.  Collier,  and  Sir  R.  Couch, 
granted  leave  to  appeal.  18  July 
1883,  additional  documents  were 
allowed  to  be  lodged.  July  18, 
1883,  8  App.  Cas.  767,  Earl  of 
Selborne,  L.C.,  gave  the  judg- 
ment, reversing  the  S.  O,  and  said 
it  was  some  satisfaction  the  courts 
of  Ontario  and  Quebec  agreed  on 
this  question.  His  Lordship  re- 
ferred to  Att.-Gen.  of  Quebec  v. 
Att.-Gen.  of  the  Dominion,  8  Sept. 
1876,  Q.  B.  Quebec,  2  Q.  L.  E. 
236,  where  Dorion,  C.J.,  Monk, 
Ramsay,  Sanborn,and Tessier,  JJ., 
were  unanimous  in  holding  that 
the  Dominion  Government  had  no 
claim  to  the  escheats  there  in  ques- 
tion, and  reversed  Sup.  Ct.  29  Jan. 
1876,  1  Q.  L.  R.  177  (Taschereau, 
J.).     See  sec.  109, post. 

In  Nasmith  v.  Manning,  Feb. 
12,  1881,  5  S.  C.  R.  417,  affirming 
5  O.  A.  R.  126,  reversing  29  U. 
C.  C.  P.  34,  the  appellant  was 
a  judgment  creditor  of  a  railway  in 
Canada,  and  he  sued  the  respon- 
dent as  a  shareholder  therein  for 
calls.  The  S.  C.  held  that  the 
document  relied  upon  and  signed 
by  the  respondent  was  only  an 
application  for  shares,  and  that  it 
was  necessary  for  the  appellant  to 
have  shown  notice  of  allotment  of 
the  shares  to  the  respondent,  which 
he  had  not  done. 

1881,  July  2.  Allowed— but  the 
case  was  subsequently  settled.  See 
Cassel's  Digest,  1893,  890. 

In  Caldwell  v.  McLaren, 
N"ov.  28,  1882,  8  S.  C.  R.  435, 
reversing  5  O.  A.  R.  363,  and  re- 


storing the  judgment  of  the  Court 
of  Chancery,  Ontario.  In  this 
case  the  respondent  claimed  to  pre- 
vent the  floating  of  timber  down  a 
stream,  the  stream  not  being  such 
a  stream  as  would  float  timber 
without  the  artificial  improvements 
which  the  respondent  had  erected, 
and  that  such  a  stream  did  not 
come  within  the  Canadian  Act  12 
Vict.  c.  87.  s.  5 ;  C.  S.  U.  C.  c.  48. 
s.  15;  R.  S.  O.  c.  115.  s.  1;  and, 
secondly,  thatBoale  v.  Dickson  was 
in  point. 

1883,  March  6.  [Present  Sir 
Barnes  Peacock,  Sir  R.  Collier,  Sir 
R.  Couch,  and  Sir  A.  Hobhouse.] 
It  was  stated  the  question  affected 
the  navigation  of  nearlyallthe  rivers 
and  streams  of  Canada,  besides 
various  matters  of  revenue.  Their 
Lordships,  considering  the  great 
public  interest  the  case  involved, 
granted  leave.   Times,  7  March,  4a. 

The  judgment  allowing  special 
leave  was  as  follows : — "  In  the 
case  of  Prince  v.  Gagnon,  from  the 
S.  C.  of  the  Dominion  of  Canada, 
their  Lordships  said  they  were  not 
prepared  to  advise  Her  Majesty  to 
exercise  her  prerogative  or  admit 
an  appeal  to  Her  Majesty  in  Coun- 
cil from  the  S.  C.  of  the  Domin- 
ion, save  where  the  case  was  of 
gravity  involving  matters  of  public 
interest  or  some  important  question 
of  law,  or  affecting  property  of  con- 
siderable amount,  or  where  the 
case  was  otherwise  of  some  public 
importance  or  of  a  very  substantial 
character.  Their  Lordships  think 
this  case  falls  entirely  within  the 
rule  there  laid  down.  The  ques- 
tion for  their  Lordships  to  consider 
is :  Is  there  a  prima  facie  case 
made  to  induce  their  Lordships  to 
grant  leave  to  appeal  from  the  de- 
cision of  the  S.  C.  in  this  case? 
The  judges  of  the  S.  C.  [Sir  W. 
Ritchie,  C.J.,  and  Strong,  Henry, 
Taschereau,  and  Gwynne,  JJ.] 
were  unanimous;  but  they  over- 
ruled the  decision  of  the  Appellate 
Court  of  the  province,  in  which 
the  judges  were  almost  unanimous 
[Spragge,    C.J.A.,   and  Patterson 
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and  Morrison,  JJ. A.,  Burton,  J.A., 
dissenting],  there  being  only  one 
who  dissented.  Looking  at  all  the 
circumstances  of  the  case,  their 
Lordships  think  this  is  a  case 
which  may  be  said  to  be  arguable, 
without  expressing  the  slightest 
opinion  as  to  what  may  be  the  re- 
sult of  this  decision.  Their  Lord- 
ships have  also  taken  into  con- 
sideration the  fact  that  in  this  case 
the  rights  of  parties  will  not  be 
delayed.  The  plaintiff  has  got  his 
injunction,  and  the  only  difficulty 
is  with  reference  to  the  expenses  of 
this  appeal.  The  appellants  are 
willing  to  bear  that  expense,  and 
they  come  to  ask  Her  Majesty  to 
exercise  her  prerogative.  Their 
Lordships  think  that,  under  all  the 
circumstances,  it  would  be  right  «to 
advise  Her  Majesty  to  admit  this 
aj)peal ;  but  that  is  upon  condition 
of  a  sufficient  sum  being  deposited 
to  bear  the  expenses.  Looking  to 
the  immense  mass  of  paper  here, 
their  Lordships  think  that  the  or- 
dinary sum  of  £300  is  hardly  suffi- 
cient to  cover  the  expense;  they 
therefore  think  that  it  ought  to  be 
upon  the  deposit  of  the  sum  of 
£500.  There  is  one  other  point 
to  which  their  Lordships  wish  to 
allude ;  that  is,  the  objection  which 
has  been  made  to  the  jurisdiction 
of  the  Dominion  Parliament  to 
pass  the  law  with  reference  to  the 
S.  C.  of  Canada,  and  also  the  power 
of  the  Supreme  Court  of  Canada 
to  entertain  such  an  appeal  as 
this,  which  involves  a  question  of 
the  construction  of  the  Acts  of 
the  provincial  Parliament.  Their 
Lordships  do  not  think  there  is 
any  ground  for  allowing  that  ques- 
tion to  be  raised  on  the  hearing  of 
the  appeal." 

Subsequently  in  P.  C,  April  7, 
1884,  9  App.  Cas.  392;  53  L.  J. 
P.  C.  33,  reversing  S.  C,  held 
that  the  right  to  float  timber  down 
streams  extended  to  all  streams, 
even  when  such  streams  would 
not  be  floatable  without  artificial 
improvement.  Boale  v.  Dickson 
1863,  13  U.  C.  C.  P.  337  [where 


moodyville 
Saw  Mill  Co. 
axd  British 
Columbia 
Towing  Co. 
v.  Sewell. 


a    person    was    held    entitled    to  Caldwell  v. 
charge   a  toll  for   use    of   a  slide  McLaren. 
in    running    timber    where    there 
was  not   sufficient  water  to    pass 
timber  without  his  dam  and  slide], 
overruled. 

Moodyville  Saw  Mill  Co. 
and  British  Columbia  Towing 
Co.  v.  Sewell,  9  S.  C.  R.  527. 
This  was  a  suit  brought  by  Sewell, 
the  owner  of  the  sailing  boat  the 
"  Thrasher,"  against  the  above  ap- 
pellants, who  are  the  owners  of  the 
tugs  "Etta  White"  and  "Beaver" 
respectively,  which  were  employ- 
ed in  towing  the  "  Thrasher  "  with 
a  cargo  of  coal.  The  suit  was 
brought  by  Sewell  for  $80,000 
damages  for  negligence  in  running 
the  "  Thrasher  "  on  to  a  rock  in  the 
Gulf  of  Georgia.  The  ship  arrived 
in  ballast  at  Royal  Roads,  British 
Columbia,  22  May  1880.  The  mas- 
ter thereupon  entered  into  a  con- 
tract with  the  agents  of  the  "  Bea- 
ver "  to  tow  the  vessel  to  Nanainio, 
and  from  thence  to  Cape  Flattery 
with  coal,  for  1600.  Arriving  at 
Nanaimo  and  loaded  with  coal  14 
July  1880,  the  master  of  the 
"  Beaver  "  engaged  the  "  Etta 
White  "  to  assist  in  the  towing.  On 
the  14th  July  they  started,  the  two 
tugs  towing.  The  same  night  the 
"Thrasher"  struck  on  an  unmark- 
ed rock  1,200  yards  outside  rocks 
marked  on  the  chart  as  Gabriola 
reef. 

The  several  owners  of  the  tugs, 
though  pleading  separately,  both  . 
contended  that,  in  accordance  with 
the  Canadian  Act,  31  Vict.  c.  58. 
s.  12  (see  also  57  &  58  Vict.  (Imp.) 
c.  60.  s.  503),  they  were  not  liable 
for  an  aggregate  exceeding  838.92 
per  ton  of  their  tug's  tonnage  where 
the  loss  has  occurred  without  their 
actual  fault  or  privity. 

Begbie,  C.  J.,  discharged  the  jury 
before  they  had  given  any  verdict 
for  either  party,  but  they  answered 
several  questions  put  by  the  judge. 
On  a  motion  for  judgment,  the 
judge  found  for  the  defendants. 
S.  C.  B.  C.  affirmed  the  decision. 

ri  2 
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Lewin  v. 
Wilson. 


On  16th  Jan.  1884,  S.  C.  set 
aside  the  decision  of  S.  C.  B.  C.  and 
gave  judgment  for  $80,000. 

Defendants  appealed,  and  alleged 
that  the  decision  was  contrary  to 
Smith  v.  St.  Lawrence  Tow  Boat 
Co.,  March  24,  1873,  5  L.  R.  P. 
O.  308. 

1884,  14  June.     Leave  granted. 

coeporation  of  the  clty 
of  Quebec  v.  Quebec  Central 
Railway,  June  23,  1884,  10  S.  C. 
R.  563,  reversing  Q.  B.,  Quebec. 
This  was  a  claim  on  the  part  of 
the  Corporation  of  Quebec  to  rank 
pari  passu  with  the  Quebec  Cen- 
tral Railway  on  the  proceeds  of  the 
judicial  sale  of  the  Levis  and  Ken- 
nebec Railway,  of  which  43^  miles 
were  completed.  The  respondents 
contended  that  they  were  not  enti- 
tled to  this  as  45  miles  of  the  rail- 
way had  not  been  completed,  a  con- 
dition precedent  specified  in  the 
Quebec  Act  37  Vict.  c.  23.,  and 
necessary  to  legalise  the  issue  of 
the  bonds  of  which  the  corporation 
were  the  holders.  A  subsequent 
statute,  39  Vict.  c.  57.,  the  S.  C. 
held,  had  rendered  these,  the  bonds 
in  question,  valid,  although  the 
conditions  in  37  Vict.  c.  23.  might 
not  have  been  fulfilled.  This 
agreed  with  the  corporation  con- 
tention that  the  legislature,  which 
in  1874  had  authorized  the  issue  of 
the  bonds  only  after  45  miles  were 
completed,  had  the  right  to  declare 
in  1875  that  those  bonds  were  valid, 
though  issued  before  the  comple- 
tion of  45  miles. 

1884.  Leave  granted  to  the 
Central  Railway  Co.  of  Quebec  to 
appeal. 

In  Lewin  v.  Wilson,  9  S.  C.  R. 
637,  affirming  the  judge  in  Equity, 
S.  C.  N.  B.,  in  a  suit  for  the  fore- 
closure of  a  mortgage,  the  ques- 
tion related  to  the  construction  and 
application  of  sec.  40  of  the  Imperial 
Statute  of  Limitations,  3  &  4  Will. 
4.  c.  27.,  and  7  Will.  4.  &  1  Vict, 
c.  28.,  which  had  been  adopted  and 
re-enacted  in  New  Brunswick,  and 


are  respectively  sees.  29  &  30,  c. 
84.  of  the  C.  S.  of  N.  B.,  intituled 
"  An  Act  relating  to  the  limitations 
of  real  actions." 

1885,  13  June.  Special  leave 
allowed.  Subsequently,  June  25, 
1886,  11  App.  Cas.  639;  55  L.  J. 
P.  C.  75 ;  55  L.  T.  410,  reversed. 

In  Windsor  and  Annapolis 
Railway  v.  The  Queen  and 
Western  Counties  Railway, 
Feb.  16,  1885,  10  S.  C  R.  335, 
reversing  Gwynne,  J.,  in  Ex- 
chequer, the  appellants  claimed,  by 
means  of  a  petition  of  right,  dam- 
ages against  the  Dominion  for  de- 
priving them  of  the  possession  of  a 
railway.  One  of  the  questions  was 
whether  an  action  for  damages  for 
a  tortious  act  did  lie  by  petition  of 
right  against  the  Crown.  The  S.  C. 
held  the  Crown  liable. 

1885,  4  July.  Special  leave  to 
appeal  was  granted  to  the  appel- 
lants, on  the  ground  that  there  was 
involved  the  question  whether 
effectual  relief  by  way  of  specific 
performance  was  not  awarded  to 
them ;  inasmuch  as  the  amount 
awarded  to  them  by  the  Supreme 
Court,  namely,  $9589-7,  was  wholly 
inadequate  for  the  damage  caused 
to  them  by  being  put  out  of  pos- 
session of  the  railway  in  question ; 
secondly,  that  it  was  awarded  on 
an  erroneous  principle,  namely, 
that  the  appellants  might  recover 
damages  against  the  respondents, 
the  Western  Counties  Railway 
Company,  in  respect  of  the  period 
that  that  railway  company  were 
in  possession  of  the  line. 

14  Nov.,  cross  appeal  allowed  to 
be  presented.  In  the  cross  appeal 
[present  Lord  Monkswell,  Lord 
Hobhouse,  Sir  B.  Peacock,  and 
Sir  R.  Couch],  the  Attorney- 
General  for  the  Dominion  set  out 
in  his  petition  that  the  Windsor 
and  Annapolis  Railway  Company 
raised  this  action  against  the 
Canadian  Government,  citing 
also  the  Western  Counties  Rail- 
way Company,  by  petition  of 
right ;    that  in  the  S.  C.  Ritchie, 
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C.J.,  Fournier,  Henry,  and 
Taschereau,  JJ.  [Gwynne  and 
Strong,  JJ.,  dissenting],  held  that 
a  petition  of  right  lay  against  the 
Crown,  but  the  judges  disagreed 
as  to  the  measure  of  damages — 
Ritchie,  C.J.,  and  Taschereau,  J., 
holding  that  the  Windsor  and  An- 
napolis Railway  Company  were 
only  entitled  to  damages  for  the 
period  they  were  out  of  possession 
prior  to  the  Western  Counties 
Railway  being  put  into  possession, 
Henry  and  Fournier,  JJ.,  holding 
that  the  Crown  was  liable  for  the 
whole  period  of  the  exclusion  of 
the  Windsor  and  Annapolis  Rail- 
way Company  out'  of  possession  ; 
that  the  damages  of  19589.7  were 
assessed  on  the  footing  of  the  find- 
ing of  Ritchie,  C.J.,  and  Tasche- 
reau, J. ;  that  as  leave  to  appeal 
had  been  granted  to  the  Windsor 
and  Annapolis  Railway  Company, 
it  would  be  of  importance  to 
have  also  decided  the  question 
raised  by  the  Crown,  namely,  the 
validity  of  the  petition  of  right. 

Subsequently  the  Judicial  Com- 
mittee, June  25, 1886, 11  App.  Cas. 
607 ;  55  L.  J.  P.  C.  41 ;  55  L.  T. 
271,  reversed  the  S.  C.  in  so  far  as 
it  assessed  the  damages  at  $9,589.7, 
and  fouud  the  suppliants,  the  appel- 
lants, entitled  to  receive  $1 15,000 
from  Her  Majesty  as  damages  by 
reason  of  their  having  been  de- 
prived of  possession  of  the  railway 
from  1  Aug.  1877  to  1  Dec.  1879. 

Special  leave  was  also  allowed 
in  Moore  v.  Connecticut  and 
Montreal  Life  Assurance  Co. 
The  S.  C,  13  Dec.  1879,  6  S.  O.  R. 
634,  reversed  Ct.  Appeal  Ont.,  3  O. 
A.  R.  230,  which  had  affirmed  a 
decision  (the  judges  being  equal) 
of  the  Q.  B.  Ont.,  30  June  1877, 
41  U.  C.  Q.  B.  497,  making  ab- 
solute a  rule  nisi  to  set  aside  the 
verdict  found  for  the  plaintiff  in  an 
action  on  a  life  policy.  The  question 
in  the  case  was  whether  the  insured, 
who  died  from  the  effects  of  a  bolt 
falling  on  his  head,  had  not  truly  an- 
swered the   questions  propounded 


to  him  on  entering  into  the  insur-  Moobb  v, 
ance,  and  this  involved  the  question  Connecticut 

i     li  t.       j.    ia  1-    ?  xl-       A1*15  MONTREAL 

whether  about  12  years  before  the  LlFB  ^gstm- 
insurance  he  had  had  a  piece  of  his  Ance  Co. 
skull  extracted.  The  jury  found 
that  the  deceased  had  only  been 
attended  at  the  time  in  question  for 
some  trifling  ailment.  The  judge 
entered  up  judgment  for  plaintiff. 
Defendants  applied  for  a  new  trial. 
The  Q.  B.  Ontario  set  aside  that 
decision  and  entered  judgment  for 
the  defendants.  On  appeal  to  the 
Court  of  Appeal,  Ontario,  that 
court  was  equally  divided,  and  the 
judgment  for  defendants  stood. 
The  S.  C.  reversed  this  result, 
and  directed  the  original  verdict 
for  the  plaintiff  to  stand.  This 
was  affirmed  in  the  Privy  Council, 
7  July  1881,  6  App.  Cas.  644. 
Their  Lordships  said  that  the  Board 
could  order  a  new  trial  to  take 
place  if  it  thought  it  necessary  [see 
below'],  but,  secondly,  that  in 
"  order  to  justify  the  granting  of  a 
new  trial  they  must  be  satisfied  the 
evidence  so  strongly  preponderates 
in  favour  of  one  party  as  to  lead 
to  the  conclusion  that  the  jury,  in 
finding  for  the  other  party,  have 
either  wilfully  disregarded  the  evi- 
dence or  failed  to  understand  and 
appreciate  it."  As  to  the  power  of 
the  S.  C.  to  order  a  new  trial,  Sir  R. 
Collier  [there  being  also  present 
Sir  Barnes  Peacock,  Sir  M.  E. 
Smith,  Sir  R.  Couch,  and  Sir  A. 
Hobhouse]  said :  "The  first  question 
is  whether  or  not  the  Court  of  Q.  B. 
(Ontario)  were  right  in  setting 
aside  the  verdict  for  the  plaintiff 
and  directing  a  verdict  for  the 
defendants.  Their  Lordships  have 
no  doubt  that  the  Court  of  Q.  B. 
were  wrong.  In  the  Law  Reform 
Act  of  Canada  (37  Vict.  (Ont.)  c.  7. 
ss.  32,  33)  there  is  a  provision  that  a 
judge  may  direct  the  jury  to  make 
certain  specific  findings,  and  himself 
enter  the  verdict;  and  sec.  33  directs 
that  'every  verdict  shall  be  con- 
sidered by  the  court  in  all  motions 
affecting  the  same,  as  if  leave  had 
been  reserved  at  the  trial  to  move  in 
any  manner  respecting  the  verdict, 
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and  in  like  manner  as  if  the  assent 
of  parties  bad  been  expressly  given 
for  that  purpose.'  It  was  under 
tbat  power  that  the  Court  of  Q.  B. 
acted.  Undoubtedly  that  court 
had  power  to  enter  the  verdict  in 
accordance  with  what  they  deemed 
to  be  the  true  construction  of  the 
findings,  coupled,  it  may  be,  with 
other  facts  which  were  taken  as 
admitted  or  were  so  clearly  proved 
that  no  controversy  could  arise 
about  them.  But  it  is  not  in  the 
power  of  a  court  to  enter  a  ver- 
dict in  direct  opposition  to  the 
finding  of  the  jury  upon  a  material 
issue,  and  that  is  what  the  Court 
of  Q.  B.  have  done.  Putting  aside 
for  the  moment  the  other  questions, 
their  Lordships  referred  to  one 
question  only  : — '  Had  he  any 
serious  or  severe  personal  injury 
which,  through  forgetfulness  or  in- 
advertence, he  did  not  communicate 
to  the  company  ?  '  The  jury 
answer  that  question  '  No,'  that  is 
to  say,  they  find  that  the  assured 
had  no  serious  or  severe  personal 
injury.  The  Court  of  Q.  B.,  in 
direct  contradiction  to  the  finding  of 
the  j  ury ,  in  effect  find  that  he  had  had 
a  serious  or  severe  personal  injury. 
So  again  with  respect  to  the  other 
issue,  the  jury  find  that  he  had  not 
been  attended  by  any  physician 
other  than  Dr.  Sampson,  the  person 
mentioned,  for  any  disease,  but 
only  for  trifling  ailments  as  dis- 
tinguished from  diseases ;  and  they 
further  state  that  he  answered  the 
question  relative  to  his  attendance 
by  medical  men  truly.  The  Court 
of  Q.  B.  in  effect  say  that  he  had  been 
attended  for  disease,  and  that  he  did 
not  answer  the  questions  truly. 
Again  a  finding  in  opposition  to  the 
finding  of  the  jury.  Their  Lord- 
ships are  clearly  of  opinion  that  the 
S.  0.  of  Canada  was  right  in  re- 
versing the  judgment.  The  ques- 
tion of  a  new  trial  remains,  and  a 
new  trial  has  been  contended  for 
upon  two  grounds  —  misdirection, 
and  the  verdict  being  against  the 
weight  of  evidence.  With  respect  to 
misdirection,  it  has  been  already  ob- 


served that  the  counsel  for  the  de- 
fendants, although  he  did  insist  that 
the  learned  judge  ought  to  have 
taken  the  case  upon  himself  out  of 
the  hands  of  the  jury,  did  not  make 
any  objection  to  the  direction  to 
the  jury,  assuming  it  to  be  a  case 
for  them ;  and  it  has  been  further 
observed  that  the  rule  does  not 
point  to  any  misdirection,  except 
the  not  withdrawing  the  case  from 
the  jury.  It  seems  to  their  Lord- 
ships, therefore,  somewhat  late  for 
this  objection  to  be  taken;  but 
assuming  it  to  be  open  to  the  de- 
fendants, their  Lordships,  after  care- 
fully considering  the  summing  up 
of  the  learned  judge  and  the  ques- 
tions which  he  put  to  the  jury, 
although  no  doubt  those  questions 
may  be  open  to  some  criticism,  and 
some  form  of  words  may  be  sug- 
gested which  might  on  the  whole 
be  more  apt,  are  unable  to  see  that 
the  jury  were  in  any  way  mis- 
directed or  misled.  They  are, 
therefore,  of  opinion  that  a  new 
trial  on  that  ground  should  not  be 
granted. 

"  The  last  question  is,  whether  a 
new  trial  should  be  granted  on  the 
ground  of  the  verdict  being  against 
the  weight  of  evidence,  and  this  is 
one  of  more  difficulty.  The  S.  0. 
of  Canada  were  of  opinion  that 
they  had  no  power  to  direct  a  new 
trial  upon  this  ground,  that  power 
being  taken  away  from  them  by 
sec.  22  of  38  Vict.  c.  11.,  being '  An 
Act  to  establish  a  Supreme  Court 
and  a  Court  of  Exchequer  in  the 
Dominion  of  Canada.'  That  sec- 
tion is  in  these  terms  :  '  When  the 
application  for  a  new  trial  is  upon 
matter  of  discretion  only,  as  on 
the  ground  that  the  verdict  is 
against  the  weight  of  evidence,  or 
otherwise,  no  appeal  to  the  Supreme 
Court  shall  be  allowed.'  It  is 
necessary  to  refer  to  two  other  sec- 
tions. Sec.  17  :  'An  appeal  shall 
lie  to  the  Supreme  Court  from  all 
final  judgments  of  the  highest 
court  of  final  resort,  whether  such 
court  be  a  court  of  appeal  or  of 
original    jurisdiction.'     Sec.    38 : 
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'  The  Supreme  Court  shall  have 
power  to  dismiss  an  appeal  or  to 
give  the  judgment,  and  to  award 
the  process  or  other  proceedings 
which  the  court  whose  decision  is 
appealed  against  ought  to  have 
awarded.'  If  the  last  two  sections 
had  stood  alone,  the  Supreme  Court 
of  Appeal  in  Canada  undoubtedly 
would  have  been  entitled  to  make 
any  order  or  to  give  any  judgment 
which  the  court  below  might  or 
ought  to  have  given,  and,  among 
other  things,  to  order  a  new  trial 
on  the  ground  either  of  misdirec- 
tion or  the  verdict  being  against 
the  weight  of  evidence.  Their 
Lordships  have  to  consider  whether 
this  power,  conferred  by  these  two 
sections,  is  taken  away  by  the 
22nd  section,  or,  in  other  words, 
whether  the  22nd  section  applies  to 
a  case  of  this  kind.  It  is  true  that 
an  application  was  made  to  the 
court  below  for  a  new  trial,  but 
not  only  for  a  new  trial;  it  was 
also  an  application,  and  this 
was  the  main  point  of  the  appli- 
cation, to  enter  a  verdict  for 
the  defendants.  The  Court  of 
Q.  B.  were  of  opinion  that  the 
defendants  were  entitled  in  point 
of  law  to  have  a  verdict  entered  for 
them,  and  did  not  apply  their 
minds  to  the  question  of  the  grant- 
ing or  withholding  of  a  new  trial, 
nor  did  they  exercise  their  discre- 
tion upon  that  subject.  No  appeal 
is  brought  in  this  case  against  the 
exercise  or  non-exercise  of  the  dis- 
cretion of  the  inferior  court.  It 
seems  to  their  Lordships  that  sec.  22 
applies  only  where  an  appeal  is 
brought  from  a  judgment  of  the 
court  below  in  which  they  have 
exercised  a  discretion,  and  that  as 
no  such  judgment  was  given,  and 
no  appeal  on  that  subject  has  been 
brought  in  the  present  case,  the 
power  of  the  court  was  the  same  as 
if  no  application  had  originally 
been  made  for  a  new  trial,  and  that 
the  S.  0.  could  have  ordered  a  new 
trial  on  the  ground  .of  the  verdict 
being  against  evidence  if  the  Court 
of  Q.  B.  ought  to  have  done  so. 


However,  this  question  ceases  to  Moora  v. 
be  of  any  general  importance,  an  J^™™AL 
Act  recently  passed  enabling  the  Life  Assuit- 
court  to  exercise  this  very  power  ahcb  Co. 
[see  43  Vict.  c.  34.  s.  4. ;  E.  S.  C. 
c.  135.  s.  61.]  Their  Lordships 
may  observe  that  there  is  a  section 
in  the  local  Act  [sub-sec.  3,  s.  18, 
E.  S.  O.  c.  38. ;  see  E.  S.  O.  1887 
c.  44.]  not  precisely  in  the  same 
terms  but  to  the  same  effect,  limit- 
ing the  jurisdiction  of  the  Appellate 
Court  of  Ontario,  with  respect  to 
which  they  take  the  same  view,  in 
accordance,  as  they  understand, 
with  the  view  of  the  Appellate 
Court  of  Ontario.  Be  this  as  it 
may,  it  has  not  been  disputed  that 
their  Lordships  have  the  right,  if 
they  think  fit,  to  order  a  new  trial 
on  any  ground."  His  Lordship 
then  said  it  had  been  a  question 
requiring  serious  consideration 
whether  or  not  that  power  should 
be  exercised  in  this  case :  that  the 
evidence  on  the  side  of  the  defend- 
ants rather  preponderated,  but  that 
was  not  enough  to  justify  their 
Lordships  in  granting  a  new  trial. 
His  Lordship  then  continued : 
"Their  Lordships  are  unable  to 
say  in  this  case  that  the  evidence 
was  not  so  clear  or  so  strong  in 
favour  of  the  defendants  as  to  lead 
them  to"  the  conclusion  the  jury 
had  wilfully  disregarded  or  mis- 
understood the  evidence.  "  Taking 
into  consideration,  moreover,  that 
the  company  have  all  along  con- 
tended, not  for  a  new  trial,  for 
which  they  seem  to  have  insisted 
almost  for  the  first  time  here,  but 
that  they  were  entitled  in  point  of 
law  to  have  a  verdict  entered  in 
their  favour,  their  Lordships  do  not 
deem  it  their  duty  to  send  the  case 
to  a  new  jury,  and  thus  probably  re- 
commence a  long  litigation."  De- 
cision of  the  court  below  affirmed, 
and  appeal  dismissed  with  costs. 

Sun  Fire  Office  v.  Hart,  from  Sun  Fire 
the   Windward   Islands.      Special  jj^E "' 
leave    was    granted,    and    a  new 
trial  granted   Feb.    16,   1889,   14 
App.  Cas.  98;  58  L.  J.  P.  C.  69; 
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60  L.  T.  337.  This  was  an  ap- 
peal from  a  judgment  given  at 
Barbadoes,  17  June  1887.  It  was 
under  the  appealable  value,  but 
special  leave  was  allowed  on  the 
ground  that  its  decision  was  of 
general  importance  to  fire  in- 
surance companies.  One  condition 
of  the  policy  was  that  if  anything 
was  done  on  the  premises,  &c, 
insured  to  increase  the  risk.  "  If 
by  reason  of  such  change  or  form, 
or  any  other  cause  whatsoever," 
the  company  should  desire  to  ter- 
minate the  insurance  it  should  be 
lawful  for  it  to  do  so.  Fires  oc- 
curred on  the  insured  plantation,  and 
on  an  anonymous  letter  threatening 
further  incendiarism  being  shown 
to  the  company's  agent,  the  com- 
pany gave  notice  to  terminate  the 
policy.  They  paid  all  the  losses 
up  to  that  date.  Afterwards  another 
fire  occurred.  The  plaintiff  claimed 
the  policy  was  still  in  existence. 
On  March  7,  1887,  Eeece  J.,  held 
the  question  was  one  of  law  and 
gave  judgment  for  the  plaintiff. 
Defendants  obtained  a  rule  to  show 
cause  why  the  verdict  should  not 
be  set  aside,  and  instead  thereof  a 
new  trial  granted.  The  same 
judge  discharged  this  rule,  and  his 
decision  was  affirmed  by  the  Court 
of  Appeal  for  the  Windward 
Islands,  consisting  of  three  judges. 
Lord  "Watson  said  [there  being  also 
present  Lord  Fitzgerald,  Lord 
Hobhouse,  Lord  Macnaghten,  and 
Sir  W.  Grove] ;  "  The  necessary 
legal  result  of  their  Lordships' 
opinion  is  that  the  judgment  ought 
to  have  been  entered  for  the  de- 
fendants, who  are  appellants  here, 
of  the  trial  of  the  cause.  But  the 
appellants,  in  the  court  below,  only 
moved  for  a  new  trial,  and  the 
judgment  appealed  from  was  given 
with  reference  to  that  motion.  The 
case  must  therefore  go  back  to  the 
Court  of  Common  Pleas  for  Bar- 
badoes, in  order  that  the  proper- 
order  may  be  pronounced.  Accord- 
ingly their  Lordships  will  humbly 
advise  Her  Majesty  to  reverse  the 
judgment  appealed  from,  to  make 


the  rule  nisi  obtained  by  the  appel- 
lants absolute,  and  to  order  the 
plaintiffs  (respondents)  to  pay  to  the 
defendants  (appellants)  the  costs  in 
the  courts  below."  "Seeing  that 
this  appeal  was  brought  by  special 
leave,  being  below  appealable  value, 
on  the  ground  that  its  decision  was 
of  general  importance  to  insurance 
offices,  their  Lordships  think  that 
there  ought  to  be  no  order  as  to 
costs  here." 

A  new  trial  also  ordered  in 
Campbell  v.  Commercial  Banking 
Co.  of  Sydney,  Feb.  15,  1879. 
New  trial  also  in  The  Trustees  and 
Executors  Corporation  v.  Short, 
1  Aug.  1888,  13  App.  Cas.  793; 
and  in  Jenoure  v.  Delmege,  19 
Dec.  1890,  [1891]  A.  C.  73 ;  60 
L.  J.  P.  C.  11,  an  action  for  libel. 
The  Judicial  Committee  [Lord 
Macnaghten,  who  delivered  judg- 
ment, Sir  Barnes  Peacock,  Sir 
E.  Couch,  and  Lord  Shand]  granted 
a  new  trial  on  the  ground  of  mis- 
direction on  a  material  point, 
namely,  that  the  defendant  claim- 
ing the  communication  was  privi- 
leged, that  it  lay  on  defendant 
to  prove  affirmatively  that  he  hon- 
estly believed  the  statements  con- 
tained in  the  alleged  libel  to  be 
true,  and  that  unless  and  until  that 
was  made  out  by  him  to  their 
satisfaction,  it  was  not  incumbent 
on  the  respondent  to  prove  express 
malice.  Lord  Macnaghten  said: 
"Their  Lordships  are  of  opinion 
that  no  distinction  can  be  drawn 
between  one  class  of  privileged 
communications  and  another,  and 
that  precisely  the  same  considera- 
tions apply  to  all  cases  of  qualified 
privilege.  'The  proper  meaning 
of  a  privileged  communication,'  as 
Parke,  B.,  observes,  Wright  v. 
Woodgate,  2  C.  M.  &  E.  597,  'is 
only  this:  that  the  occasion  on 
which  the  communication  was  made 
rebuts  the  inference  prima  facie 
arising  from  a  statement  prejudical 
to  the  character  of  the  plaintiff,  and 
puts  it  upon  him  to  prove  that 
there  was  malice,  in  fact — that  the 
defendant  was  actuated  by  motives 
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of  personal  spite  or  ill  will,  inde- 
pendent of  the  occasion  on  which 
the     communication    was     made.' 
There  is  no  reason  why  any  greater 
protection    should   be   given    to  a 
communication    made    in    answer 
to  an  inquiry  with  reference  to  a 
servant's    character    than   to   any 
other    communication   made    from 
a  sense  of  duty,  legal,  moral,  or 
social.     The    privilege    would    be 
worth  very  little  if  a  person  making 
a   communication  on    a  privileged 
occasion  were  to  be  required  in  the 
first  place,  and  as  a  condition  of 
immunity,    to   prove    affirmatively 
that  he  honestly  believed  the  state- 
ment to  be  true.     In  such  a  case 
bona  fides  is   always   to   be   pre- 
sumed."    His  Lordship  then  cited 
the  following  passage  from  Cotton, 
L.J.,  in  Clark  v.  Molyneux,  3  Q. 
B.  D.  237  (a  case  not  of  master  and 
servant,  but  of  a  communication  vo- 
lunteered from  a  sense  of  duty)  : — ■ 
"  The  burden  of  proof  lay  upon  the 
plaintiff   to  show   that  the  defen- 
dant was  actuated  by  malice,  but 
the  learned  judge  told  the  jury  that 
the  defendant  might  defend  himself 
by  the  fact  that  these  communica- 
tions were  privileged,  but  that  the 
defendant  must  satisfy  the  jury  that 
what  he  did  he  did  bond  fide,  and 
in  the   honest  belief  that  he   was 
making  statements  which  were  true. 
It  is  clear  that  it  was  not  for  the 
defendant   to   prove   that   he   was 
acting  from  a  sense  of  duty,  but 
for  the  plaintiff  to  satisfy  the  jury 
that  the  defendant  was  acting  from 
some  other  motive  than  a  sense  of 
duty."      Lord    Macnaghten    then 
continued:  "Their   Lordships   are 
therefore  of  opinion  that  there  was 
a  misdirection  on  a  material  point, 
which    may    have    led    to  a   mis- 
carriage.    Indeed,  it  is  difficult  to 
see  how  the  jury  could  have  done 
anything  but  find  for  the  plaintiff, 
having  regard  to  the  way  in  which 
the  question  was  presented  to  them. 
The  jury  were  told  that  it  was  for 
-  the    defendant  to   prove   that  he 
honestly   believed    the    statements 
in  his  letter  to  be  true,  whereas  the 


letter  itself  put  those  statements  for-  Jenoube  v. 
ward,  not  as  matters  of  the  truth  Delmege. 
of  which  the  writer  had  satisfied 
himself,  but  as  matters  calling  for 
inquiry  and  consideration  by  the 
proper  authorities."  New  trial  or- 
dered, but  on  the  terms  that  plea 
of  justification  should  not  be  raised 
again. 

"Where  two  contradictory  judg- 
ments arising  out  of  the  same 
collision,  their  Lordships  will  ex- 
amine the  evidence  as  to  which 
decision  the  weight  of  evidence 
tends,  and  may  not  send  the  case 
back  for  a  new  trial.  Thus  in 
Australian  Steam  Navigation  Co. 
(the  "Birksgate")  v.  Smith  & 
Sons  (the  "  Barrabool "),  from  S.  C. 
N.  S.  W.,  in  P.  C.  May  21,  1889, 
14  App.  Cas.  321;  58  L.  J.  P. 
C.  101,  a  collision  occurred  between 
the  above  two  ships.  The  evidence 
available  was  the  same  in  each;  yet 
there  were  separate  trials.  In  one 
trial  the  jury  found  one  ship  wholly 
to  blame,  and  in  a  counter-action 
the  jury  found  the  other  ship  wholly 
to  blame.  Lord  Watson  said  [there 
being  also  present  Earl  of  Selborne, » 
Sir  Barnes  Peacock,  and  Sir  R. 
Couch] :  "  In  cases  like  the  present 
it  appears  to  their  Lordships  that 
the  fact  of  opposite  verdicts  having 
been  found  by  two  different  juries 
does  not  devolve  upon  the  court 
the  duty  of  exercising  the  func- 
tions of  a  jury,  and  of  deciding 
the  actions  upon  their  merits.  It 
also  appears  to  them  that  the  decli- 
nature of  the  parties  to  submit  the 
decision  of  their  counter-claim  to 
the  same  jury  ought  not  to  im- 
pose upon  the  court  the  necessity 
of  issuing  two  decrees,  which  are 
absolutely  self -contradictory,  where 
that  course  can  be  avoided.  The 
parties  may,  no  doubt,  acquiesce  in 
both  verdicts,  and  in  that  case  ju- 
dicial effect  must  be  given  to  them. 
But  where,  as  here,  new  trials  are 
moved  for  in  both  actions,  the 
court  has  the  opportunity  of  doing 
complete  justice  between  the 
parties.  When  the  evidence  led 
in  each  is  so   fairly  balanced  that 
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a  jury  might  reasonably  find  either 
way,  their  Lordships  are  of  opinion 
that  both  cases  ought  to  be  tried 
again,  not  separately,  but  together. 
If,  on  the  other  hand,  the  verdict 
in  one  action  is  warranted  by  the 
evidence,  and  in  the  other  is  'against 
evidence '  in  the  ordinary  sense  of 
the  term,  their  Lordships  see  no 
reason  why  the  one  should  not 
be  allowed  to  stand  and  the  other 
be  set  aside."  His  Lordship  then 
considered  whether  the  verdict  re- 
turned at  the  first  trial  could  stand, 
and,  finding  it  could  not,  said  it 
must  be  set  aside.  Judgments 
affirmed  and  appeal  dismissed. 

Bank  of  Montreal  v.  Sweeny. 
Allowed  because  there  was  a  ques- 
tion of  whether  English  or  French 
law  should  prevail.  One  Sweeny 
allowed  certain  shares  to  be  placed 
in  the  name  of  Rose  in  the  books  of 
a  joint  stock  company.  They  had 
the  words  "  in  trust "  attached  to 
them,  and  a  certificate  was  given 
for  these  shares  to  "  James  Rose 
in  trust."  Rose  pledged  the  shares 
without  Sweeny's  knowledge.  The 
Q.  B.  Quebec  held  that  under 
French  law  Sweeny  was  not  en- 
titled to  recover.  Majority  of  the 
S.  0.  held  Sweeny  was  entitled  to 
recover. 

1885,  12  Dec.  [Lord  Monks- 
well,  Lord  Hobhouse,  and  Sir  R. 
Couch.]  Leave  granted ;  and  ulti- 
mately, June  25, 1887,  the  decision 
of  S.  C.  was  affirmed.  The  law 
being  the  same  as  in  England, 
namely,  that  a  transferee  from  a 
holder  "in  trust"  is  bound  to  make 
inquiry.  12  App.  Cas.  617;  56  L. 
J.  P.  C.  79 ;  56  L.  T.  897. 

North-West  In  Noeth-West  TEANSPORTA- 

IZcoT  "ON  Co.  v.  Henet  Beatty, 
Henry  Beatty.  April  9,  1885,  12  S.  C.  R.  598, 
reversing  11  O.  A.  R.  205,  and 
restoring  6  O.  R.  300.  The  claim 
in  the  action  was  to  set  aside  a 
sale  made  to  the  company  by  James 
Hughes  Beatty,  one  of  the  directors 
of  the  company,  of  a  steamer  called 


Great  Wes- 
tern Insurance 
Co.  v.  Jordan. 


the  "  United  Empire,"  of  which 
previously  to  such  sale  he  was  sole 
owner.  The  company  had  lost  a 
steamer  and  required  another.  At 
a  meeting  at  which  all  the  directors 
except  Beatty  were  present,  a  bye- 
law  was  passed. for  the  purchase  of 
the  "  United  Empire  "  ;  and  at-  a 
subsequent  meeting  of  the  share- 
holders the  bye-law  was  read  and 
passed.  At  this  meeting  J.  H. 
Beatty  held  an  actual  majority  of 
all  the  shares  in  the  company,  so 
J.  H.  Beatty's  own  votes  procured 
the  passing  of  the  bye-law.  The 
S.  C.  held  the  purchase  was  illegal. 
On  the  company  appealing,  10 
July  1886,  special  leave  to  appeal 
allowed. 

Subsequently  the  decision  of 
S.  C.  reversed,  July  21,  1887, 
12  App.  Cas.  589;  56  L.  J.  P.  C. 
102;  57  L.  T.  426,  on  the  ground 
that  it  was  within  the  competency 
of  the  shareholders  to  accept  the 
contract  of  purchase,  and  the  ma- 
jority of  votes  must  prevail  unless 
brought  about  by  unfair  or  im- 
proper means,  but  there  was  no- 
thing unfair  in  J.  H.  Beatty 
exercising  the  voting  power  the 
very  constitution  of  the  company 
enabled  him  to  acquire. 

The  Great  Western  Insur- 
ance Co.  v.  Jordan,  22  S.  C.  N. 
B.  421,  22  June  1886,  14  S.  0. 
R.  734,  reversing  [Henry,  J.,  dis- 
senting] the  court  below.  A  ves- 
sel, on  her  way  to  Miramichi,  was 
chartered  for  a  voyage  from  Nor- 
folk, Virginia,  to  Liverpool.  She 
arrived  at  Miramichi  on  Nov.  25th 
and  sailed  on  the  29th.  She  could 
not  get  out  of  the  river  owing  to 
the  ice,  and  remained  frozen  in  all 
the  winter,  and  she  and  her  cargo 
of  cotton  had  to  be  abandoned. 
The  S.  C.  held  that  the  loss  was 
not  a  loss  by  "  perils  of  the  sea," 
covered  by  an  ordinary  marine 
policy. 

1886,  Feb.  12.  Special  leave 
given  by  the  Judicial  Committee. 
See  8  Can.  Gaz.  464. 
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In  The  Corporation  op  Park- 
dale  v.  West,  June  8,  1886,  12 
S.  C.  E.  250,  reversing  12  O.  A.  E. 
393,  and  restoring  8  O.  B.  59,  the 
question  in  issue  was  whether  the 
appellants  were  liable  to  the  re- 
spondent for  damage  to  the  pre- 
mises of  which  he  was  owner,  by 
reason  of  the  construction  of  a 
subway  in  Queen  Street,  a  street 
partly  in  Toronto  and  partly  in 
Parkdale.  The  Ontario  Act  46 
Vict.  c.  45.  authorized  the  munici- 
palities of  Toronto  and  Parkdale 
to  agree  with  the  railway  companies 
whose  railway  ran  into  the  city  for 
the  construction  of  railway  sub- 
ways, paying  compensation  for  in- 
jury done.  The  appellants  alleged 
that  the  acts  had  been  legally  done, 
pursuant  to  the  requirements  of  the 
Eailway  Committee  of  the  Privy 
Council  of  Canada,  acting  under  the 
Dom.  Act  46  Vict.  c.  24.,  and 
denied  that  they  had  acted  under 
the  Ontario  Act,  and  that  they  were 
agents  of  the  railway  companies, 
to  whom  the  respondent  must  look 
for  compensation.  The  respondent 
contended  the  appellants  had  not 
complied  with  sees.  8  and  9  of  the 
Con.  Bail  Act  (Dom.)  of  1879, 
and  thus  they  had  no  authority  for 
executing  the  work  except  under 
the  Ontario  Act,  and  upon  the 
terms  of  paying  compensation. 

1886,  July  10.  Leave  given  to 
appeal. 

Subsequently  the  appeal  was  dis- 
missed, July  27,  1887,  12  App. 
Gas.  602 ;  56  L.  J.  P.  C.  66 ;  57 
L.  T.  602. 

Leave  was  also  granted  in  : — 
Citizens'  Insurance  Co.  v.  Par- 
sons, a  case  affecting  insurance 
companies'  conditions  in  policies  of 
insurances,  and  the  result  was  a 
reversal  of  the  decision  arrived  at 
by  the  S.  C.  judges.  There  was  a 
Dominion  Act  and  an  Ontario  Act 
(39  Vict.  (Ont.)  c.  24.),  and  it  was 
held  the  Ontario  Actwasvalid.  [See 
ante,  sub-sec.  13,  sec.  92,  p.  258.] 


In  Att. -General  op  British 
Columbia  v.  Att. -General  op 
Canada,  there  the  question  was 
as  to  the  property  in  mines  and 
minerals  situate  in  the  province 
— whether  they  belonged  to  the 
Crown  as  represented  by  the  Do- 
minion, or  to  the  Crown  as  repre- 
sented by  the  provinces.  April  3, 
1889,  14  App.  Cas.  295 ;  58  L.  J. 
P.  C.88.  [See~Note,post,  sec.109.] 

The  Judicial  Committee  may 
suggest  the  intervention  of  the 
Dominion  or  provincial  Attorney- 
General,  as  in  old  cases  it  suggested 
the  citing  of  the  East  India  Co. 

In  St.  Catherine's  Milling 
Co.  v.  The  Queen  and  the 
Att. -Gen.  of  Ontario,  Dec.  12, 
1888,  14  App.  Cas.  46;  58  L.  J. 
P.  C.  54 ;  60  L.  T.  197  [see  ante], 
the  question  there  concerning  the 
ownership  of  the  Indian  Eeserve 
Lands  in  the  province  of  Ontario. 

1887,  July  22.  [Present,  Lord 
Hobhouse,  Sir  Barnes  Peacock, 
Sir  James  Hannen,  and  Sir  E. 
Couch.]  Mr.  Haldane,  who  re- 
presented the  Att. -General  of  On- 
tario, suggested  that  the  Dominion 
Government  ought  to  be  repre- 
sented, as  it  was  doubtful  if  the 
important  and  constitutional  ques- 
tion at  issue  could  be  dealt  with  in  the 
most  practical  manner  by  an  action 
in  which  a  private  company  and  the 
province  were  alone  represented. 
Lord  Hobhouse,  in  expressing  their 
Lordships'  sanction  to  the  appeal, 
said :  "  This  case  affects  a  territory 
so  large  that  there  would  in  all 
probability  be  other  cases,  therefore 
it  would  be  convenient  to  advise  an 
appeal,  and  their  Lordships  would 
be  glad  if  the  suggestion  of  Mr. 
Haldane  was  carried  out,  that 
the  Dominion  become  a  party  to 
the  case."  The  Dominion  did  be- 
come a  party.  See  Times,  23  July, 
1887,  56,  and  9  Can.  Gaz.  394. 

La  Banque  D'Hochelaga  v. 
Murray,  from  Q.  B.  Quebec,  19 
May  1888.    The  bank  claimed  that 
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the  defendants,  by  signing  the 
memorandum  of  association, — no 
matter  how  the  letters  patent  had 
been  obtained,  bond  fide  or  fraudu- 
lently— were  liable.  One  L.  had 
presented  a  petition  for  incorpora- 
tion of  a  company,  falsely  stating 
that  certain  persons  had  promised 
to  come  into  the  company  if  the 
Government  gave  a  subsidy,  and 
that  they  had  come  in  and  sub- 
scribed. This  was  entirely  false. 
On  the  contrary,  they  had  with- 
drawn on  the  Government  refusing 
to  grant  a  subsidy.  The  bank  had 
advanced  money  to  the  company, 
and  now  sought  to  put  the  de- 
fendants on  the  list  of  contribu- 
tories. 

1890,  April  25.  Lord  Halsbury, 
L.C.  [there  bfiing  also  present 
Lord  Bramwell,  Sir  Barnes  Pea- 
cock, and  Sir  E.  Couch],  said  : 
If  the  Crown  was  deceived,  the 
whole  letters  patent  must  be  de- 
clared void.  They  could  not  be  de- 
clared void  in  part.  [Lord  Bram- 
well :  The  Attorney- General  of 
Quebec  should  help  the  court  out 
of  the  difficulty.]  Bompas,  Q.C., 
who  appeared  for  the  alleged  share- 
holders, said :  If  the  case  was  ad- 
journed he  would  communicate 
with  the  Attorney-General,  but 
he  suggested  that  the  Committee 
might  absolve  the  respondents  from 
liability,  and  abstain  from  dealing 
with  the  other  points  raised  in  the 
judgment.  [Lord  Halsbury,  L.C. : 
No ;  that  would  be  very  irregular. 
It  would,  in  fact,  lay  down  a  pre- 
cedent for  revoking  letters  patent 
in  part.]  [See  14  &  15  Can.  Gaz. 
251,  270 :  322  respectively.] 

On  June  25,  1890,  15  App.  Cas. 
414;  59  L.  J.  P.  C.  102;  63  L. 
T.  63,  Sir  Barnes  Peacock,  deliver- 
ing judgment,  said :  The  Court  of 
Q.  B.  annulled  the  letters  patent 
only  so  far  as  the  respondents  were 
concerned,  but  their  Lordships  are 
of  opinion  that  the  code  does  not, 
in  such  a  case  as  the  present, 
authorize  a  partial  annulment  of 
letters  patent.  The  facts  were  quite 
sufficient  to  warrant  a  total  annul- 


ment of  the  letters  patent.  "It 
would  be  a  great  miscarriage  of 
justice  if  the  respondents  should 
be  held  conclusively  bound  by  a 
false  recital  in  the  name  of  Her 
Majesty  in  letters  patent  obtained 
by  means  of  a  false  and  fraudulent 
suggestion,  verified  by  a  false  affi- 
davit, and  should  be  compelled  to 
pay  the  unpaid  amount  of  shares 
for  which  they  were  never  sub- 
scribers, and  of  which  they  were 
never  the  holders.  Her  Majesty 
has  the  right  under  the  Code  of 
Civil  Procedure  (arts.  1034  and 
1035)  to  demand,  by  her  Attorney- 
General,  the  annulment  and  repeal 
of  letters  patent  obtained  by  means 
of  any  fraudulent  suggestions,  and 
this  demand  the  Attorney-General 
of  Quebec  had,  in  the  opinion  of 
their  Lordships,  made  in  Her  Ma- 
jesty's name.  Their  Lordships, 
having  decided  that  the  letters 
patent  cannot  be  partially  annulled, 
are  bound  to  advise  Her  Majesty 
to  order  that  they  be  entirely  an- 
nulled, and  to  amend  the  judgment 
of  the  Q.  B.  on  the  information  for 
the  writ  of  scire  facias,  in  accord- 
ance with  that  view.  The  letters 
patent  being  annulled,  there  is  an 
end  of  the  action  at  the  suit  of  the 
bank  and  of  the  interveners  (the 
liquidators)  against  the  defendants 
(respondents),  as  shareholders  in 
the  incorporated  company."  Judg- 
ment amended  accordingly. 

In  Clarkson  v.  Kyan,  June  12, 
1890,  17  S.  C.  E.  251,  it  was  held 
that  the  S.  C.  was  not  bound  by 
the  Ontario  Legislature  (Ont.  Jud, 
Act,  1881,  s.  43)  requiring  that 
leave  should  be  obtained  from  the 
Ontario  Ct.  to  appeal  to  the  S.  C. 
when  the  amount  in  controversy 
was  under  $1,000.  Sir  W.  Ritchie, 
C  J.,  said  :  "  The  matter  has  been 
before  this  court  more  than  once, 
appeals  from  Ontario  being  ob- 
jected to  on  the  ground  that  leave 
has  not  been  granted  under  the 
Ontario  Act,  and  it  has  been  stated 
most  unequivocally  that  this  court 
is  not  bound  by  the  Act.    If  it  is, 
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then  each  province  could  legislate 
so  as  to  take  away  the  jurisdiction 
of  this  court  altogether." 

North  Shore  Railway  v. 
Pion,  June  20,  1887,  14  S.  C.  R. 
677,  reversing  Q.  B.  Quebec,  12 
Q.  L.  R.  205.  The  North  Shore 
Railway  being  allowed  by  Cana- 
dian law  to  run  their  line  along  the 
shore  between  high  and  low  water 
mark,  were  sued  by  Pion,  a  tanner, 
for  obstructing  his  access  from  his 
lands  to  the  river  St.  Charles,  a 
tidal  navigable  river  within  the 
limits  of  the  harbour  of  Quebec. 
The  S.  C.  held  the  railway  com- 
pany liable  in  damages,  reversing 
the  Q.  B.  Quebec,  which  had  in  its 
turn  reversed  the  Superior  Court. 

1887,  22  July.  [Present,  Lord 
Hobhouse,  Sir  James  Hannen,  Sir 
R.  Couch,  and  Sir  Barnes  Peacock.] 
Leave  granted.  If  the  order  in 
Canada  is  not  drawn  up,  and  it  is 
necessary  to  obtain  special  leave  to 
appeal  on  the  ground  that  such 
special  leave  will  stay  execution  in 
a  similar  case  in  Canada,  their 
Lordships  may,  in  refusing  leave 
until  the  formal  order  is  drawn  up 
(as  in  this  case  they  did),  make  a 
minute  to  the  effect  that  the  peti- 
tion should  stand  over,  with  leave 
to  amend  after  the  formalities  had 
been  gone  through  in  Canada,  a 
copy  being  supplied  to  the  peti- 
tioners, which  they  could  show 
those  concerned  in  Canada  that 
such  appeal  had  been  presented. 
9  Can.  Gaz.  394. 

Ultimately  the  Judicial  Com- 
mittee, 1  Aug.  1889,  14  App.  Cas. 
612;  59  L.J.  P.  C.  25;  61  L.  T. 
525,  affirmed  the  S.  C. 

In  Corporation  op  St.  John's 
v.  Central  Vermont  Railway 
Co.,  June  20, 1887, 14  S.  C.  R.  288, 
Ritchie,  C.J.,  Strong,  Henry,  and 
G-wynne,  J  J.,  against  Fournier  and 
Taschereau,  JJ.,  reversing  Q.  B. 
Quebec,  27  March,  1886,  and  Sup. 
Ct.,  10  March  1885.  The  S.  C. 
found  the  assessment  void.  The 
question  concerned  an  assessment 


made  by  the  Corporation  of  St. 
John  on  the  railway  property  of 
the  Central  Vermont  Railway,  es- 
pecially as  to  the  assessment  on 
the  railway  tracks  and  part  of  a 
railway  bridge  within  the  limits  of 
St.  John's.  This  bridge  crossed 
the  navigable  river  Richelieu  and 
connected  the  town  of  St.  John's 
and  the  town  of  Iberville.  The 
railway  company  submitted  that  as 
the  bridge  crossed  a  navigable  river 
under  the  sole  control  of  the  Do- 
minion under  the  B.  N.  A.  Act,  it 
was  not  subject  to  taxation  by  the 
municipality,  the  real  point  being 
whether  or  not  anything  more  of 
the  land  on  which  the  superstruc- 
ture of  the  railway  is  placed  can  be 
assessed  in  addition  to  the  land  it- 
self. Ritchie,  C.J.,  held  that  the 
legislature  had  carefully  protected 
railways  from  any  local  assessment 
beyond  the  mere  value  of  the  land 
apart  from,  and  independent  of,  the 
roadway  with  its  superstructure. 
The  question  thus  involved  the 
construction  of  the  98th  section  of 
44  Vict.  (Quebec)  c.  62.,  which  con- 
solidates the  Acts  incorporating  the 
town  of  St.  John's,  and  which  im- 
ported certain  sections  of  the  "  Town 
Corporation  General  Clauses  Act, 
1876,"  40  Vict.  c.  60.  ss.  326, 
327,  370. 

1887,  Dec.  17.  [Present,  Lord 
Fitzgerald,  Lord  Hobhouse,  Sir 
Barnes  Peacock,  and  Sir  R.  Couch.] 
According  to  the  order  giving 
special  leave  to  appeal,  the  peti- 
tioners, the  Corporation  of  St. 
John's,  stated  that  "  If  the  judg- 
ment of  the  S.  C,  contrary  to  the 
view  of  both  courts  in  the  province, 
and  to  that  of  the  two  French 
judges  in  the  S.  C.  (Fournier  and 
Taschereau ,  J  J .)  is  correct,  the  power 
of  taxation  of  the  municipalities  in 
the  province  of  Quebec  is  greatly 
limited,  and  that  whether  it  is  by 
law  so  limited  is  a  question  of 
great  and  general  importance." 

July  25,  1889,  14  App.  Cas. 
590;  59  L.  J.  P.  C.  15;  61  L.  T. 
441,  Lord  "Watson,  delivering  a 
judgment  affirming  the  decision  of 
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the  S.  C.  [there  being  also  present 
Lord  Bramwell,  Lord  Hobhouse, 
Sir  Barnes  Peacock,  and  Sir  B. 
Couch],  after  referring  to  the  above 
extract  from  the  order,  said :  "  Their 
Lordships  would  not  have  made  any 
reference  to  these  initial  proceed- 
ings had  it  not  been  that,  at  the 
hearing  of  the  appeal,  their  time 
was  chiefly  occupied  by  an  endea- 
vour on  the  part  of  appellant  cor- 
poration to  argue  that,  as  matter 
of  fact,  they  had  not,  in  any  of  the 
yearly  rolls  upon  which  these  assess- 
ments were  made,  valued  aught  be- 
yond the  land  occupied  by  the 
railway,  and  that  they  did  not  de- 
sire to  include,  and  had  not  in- 
cluded, the  bridge  or  other  super- 
structures in  the  estimate.  Their 
Lordships  purposely  abstain  from 
laying  down  any  rule  as  to  the 
points  which  an  appellant  may  com- 
petently raise  under  an  appeal  by 
leave  from  the  Supreme  Court  of 
Canada.  That  must  depend  upon 
the  special  circumstances  of  each 
case. 

"  But  it  must  be  understood  that 
parties  who  get  such  leave,  upon 
the  distinct  representation  that  they 
desire  to  raise  a  particular  question 
of  law  of  great  and  general  im- 
portance, cannot  be  permitted,  at 
the  hearing  of  the  appeal,  to  change 
front  and  say  that  no  such  question 
arises,  and  to  argue  that  the  case 
turns  upon  a  question  of  fact  which 
the  Supreme  Court  has  wrongly 
assumed  or  decided.  If  the  apel- 
lant  corporation,  in  petitioning  for 
the  exercise  of  Her  Majesty's  pre- 
rogative, had  stated  the  same  case 
which  they  attempted  to  present  in 
argument,  it  is  almost  matter  of 
certainty  that  leave  to  appeal  would 
have  been  refused." 

In  reference  to  the  above,  in 
Sheo  Singh  Eai  v.  Mussumut 
Dakho,  April  13,  1878,  L.  R.  5 
Ind.  App.  p.  114,  Sir  M.  E.  Smith 
[there  being  also  present  Sir  James 
Colvile,  Sir  Barnes  Peacock,  and 
Sir  R.  Collier],  in  delivering  the 
judgment,   and   after    stating   the 


facts  fully,  said :  "  Under  the  cir- 
cumstances in  which  this  appeal  to 
Her  Majesty  comes  on  to  be  heard 
the  appellant  ought  to  be  precluded 
from  insisting  on  his  objection  to 
the  decree  on  the  ground  of  its 
being  declaratory  only.  In  his 
petition  to  the  High  Court  for 
leave  to  appeal  to  Her  Majesty,  the 
appellant  made  no  reference  in  the 
grounds  of  appeal  to  this  objection 
to  the  decree.  The  leave  granted 
by  the  High  Court  having  become 
abortive,  in  consequence  of  the 
deposit  for  costs  not  having  been 
made  in  due  time,  application  to 
this  Board  for  special  leave  to  ap- 
peal was  made.  In  the  petition  for 
this  leave  again  no  reference  was 
made  to  this  objection,  hut  the  ap- 
plication was  based  on  the  ground 
that  important  questions  affecting 
a  large  community  were  involved 
in  the  decision  sought  to  be  ap- 
pealed from.  This  petition,  after 
fully  stating  the  conclusions  of  the 
High  Court  upon  the  evidence  as  to 
.Tain  customs,  contains  the  follow- 
ing passage  :  '  The  petitioner  now 
humbly  submits  that  the  suit  is  one 
concerning  properties  of  large  value, 
and  involving  questions  of  great 
importance  to  the  sect  of  the  Jain 
community  to  which  the  petitioner 
belongs.'  Their  Lordships  having 
on  this  ground  advised  Her  Ma- 
jesty to  grant  special  leave  to  ap- 
peal, they  are  invited,  when  the 
appeal  comes  on  to  be  heard,  not 
to  examine  or  consider  the  im- 
portant questions  thus  indicated, 
but  to  reverse  the  judgment  on  a 
ground  which  altogether  excludes 
their  discussion.  Their  Lordships 
do  not  by  any  means  intend  to  lay 
down,  as  a  rule,  that  no  questions 
can  be  raised  at  the  hearing  which 
are  not  indicated  in  the  petition 
for  special  leave  to  appeal ;  but  in 
the  present  case,  considering  the 
whole  course  of  the  proceedings 
in  the  court  below,  to  which  they 
have  fully  adverted,  the  importance 
of  the  questions  upon  which  the 
appellant  obtained  special  leave  to 
appeal,  and  the  somewhat  technical 
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character  of  the  objections  raised 
to  the  maintenance  of  the  suit,  they 
think  the  appellant  ought  not  at 
this  stage  to  be  allowed  to  insist 
that  by  reason  of  these  objections 
the  decree  appealed  from  should  be 
reversed." 

Canada  Atlantic  Railway 
Co.  and  Daniel  C.  Linslet  v. 
The  Corporation  of  the  City 
oe  Ottawa,  May  17,  1886,  12 
S.  C.  R.  365,  affirming  12  O. 
A.  R.  234  and  8  O.  R.  201,  and 
the  same  appellants  v.  The  Cor- 
poration of  Cambridge,  June  14, 
1887,  15  S.  C.  R.  219,  affirming 
14  O.  A.  R.  299,  reversing  C.  P. 
11  O.  R.  392. 

1888,  21  July.  [Present,  Lord 
Macnaghten,  Sir  James  Hannen, 
Sir  Barnes  Peacock,  and  Sir  R. 
Couch.]  Leave  was  granted.  The 
question  in  both  cases  appeared  to 
be  the  validity  of  a  bye-law  passed 
by  the  respective  municipalities  for 
granting  a  bonus  to  the  appellant 
railway  company  in  the  form  of 
debentures.  See  11  Can.  Gaz.  394. 
The  appeals  were  ultimately  aban- 
doned. Cassels'  Digest,  1893,p.888. 

In  Clark  v.  Carson,  April  30, 
1889,  20  S.  C.  R.  634,  affirmed 
S.  C.  B.  C.  20  Aug.  1885,  reversing 
a  decision  of  the  Chief  Justice,  the 
question  referred  to  the  B.  C. 
Land  Ordinance,  1865,  with  re- 
spect to  the  diversion  of  unoccu- 
pied water. 

1889,  Dec.  14.  [Present,  Lord 
Halsbury,  L.C.,  Lord  Hobhouse, 
Sir  Barnes  Peacock,  and  Sir  M.  E. 
Smith.]  Leave  was  granted.  The 
appeal  was  abandoned  7  April  1891. 

In  M'Laren  or  Shields  v. 
Leacock,  S.  C.  30  April  1889, 
Cassels'  Digest  (1893),  p.  604,  the 
question  was  a  complicated  one  as 
to  a  partnership  of  lumber  millers 
and  saw  millers  carried  on  in  diffe- 
rent names.  There  was  a  difference 
of  opinion  in  all  the  courts. 

1890,  April  26.  Leave  to  appeal 
granted.     Case  compromised. 


Robinson  v.  Canadian  Pacific 
Railway,  July  23,  [1892]  A. 
C.  481,  reversing  in  part  the  de- 
cision of  the  Supreme  Court  of 
Canada,  14  S.  C.  R.  105. 

Lord  Watson,  in  delivering  judg- 
ment [there  being  also  present 
Lords  Macnaghten,  Morris,  Han- 
nen, Shand,  and  Sir  R.  Couch], 
said  :  "  This  action  of  damages  was 
brought  by  the  appellant  .  .  . 
the  widow  of  Patrick  Flynn,  on 
her  own  behalf,  and  as  tutrix  of 
their  minor  child,  upon  the  allega- 
tion that  the  death  of  her  husband, 
which  occurred  on  the  13th  Nov. 
1883,  was  the  result  of  bodily  in- 
juries sustained  by  him  on  27th 
Aug.  1882,  whilst  he  was  in  the 
service  of  the  respondents,  through 
the  negligence  of  their  employes. 
The  case  was  tried  in  April  1885, 
before  Mr.  Justice  Doherty  and  a 
jury,  who  found  for  the  appellant 
and  assessed  the  damages  at  $2,000 
to  herself  and  f  1,000  to  her  child. 
The  appellant  then  applied  to  the 
Superior  Court,  sitting  in  review, 
to  have  judgment  entered  in  terms 
of  the  verdict,  and  the  respondents 
moved  for  a  new  trial.  The  Court 
rejected  the  appellant's  application, 
and  allowed  the  respondents  a  new 
trial,  upon  payment  of  the  costs  of 
the  motion,  upon  the  ground  that 
the  presiding  judge  had  wrongly 
directed  the  jury  that,  in  estimating 
damages,  they  were  entitled  to  con- 
sider the  anguish  and  mental  suf- 
fering of  the  widowed  mother  and 
orphan  child.  That  decision  was, 
on  appeal,  set  aside  by  the  Q.  B. 
Quebec,  who  gave  effect  to  the  ver- 
dict with  costs  of  suit.  On  appeal 
from  the  Q.  B.  Quebec,  the  Su- 
preme Court  of  Canada  reversed 
their  decision,  restored  the  judg- 
ment of  the  Superior  Court  in  re- 
view, and  condemned  the  appellant 
in  the  costs  of  the  appeals  to  the 
Q.  B.  and  to  the  Supreme  Court  of 
Canada.  On  a  second  trial  in  Nov. 
1888,  before  Mr.  Justice  Davidson, 
the  jury  again  found  for  the  appel- 
lant with  |4,500  damages  to  her- 
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self  and  $2,000  to  her  child ;  and 
thereupon  the  appellant  moved  the 
Superior  Court  in  review  for  judg- 
ment. The  respondents  moved  in 
the  same  court  for  (1)  a  new  trial ; 
(2)  arrest  of  judgment;  and  (3) 
judgment  in  their  favour  non  ob- 
stante veredicto.  The  second  and 
third  of  these  motions  were  rested 
on  a  plea,  then  put  forward  for  the 
first  time  by  the  respondents,  to 
the  effect  that  more  than  12  months 
having  elapsed  between  the  death 
of  Patrick  Flynn  and  the  date  of 
the  injuries  which  are  said  to  have 
occasioned  it,  all  right  of  action  com- 
petent to  him  had  been  extinguish- 
ed by  prescription ;  and  that  by 
law  the  right  of  the  appellant  to 
recover  damages  for  such  bodily 
injuries  was  also  extinguished  be- 
fore his  death.  The  court,  as  its 
decree  bears,  heard  parties  upon  all 
of  these  motions,  and  by  a  majority 
of  two  to  one  dismissed  the  respon- 
dents' motions,  and  granted  that  of 
the  appellant,  with  all  costs  of  suit 
not  previously  adjudicated  upon. 
On  appeal  by  the  respondents,  the 
Court  of  Queen's  Bench,  consisting 
of  five  judges,  unanimously  affirm- 
ed the  judgment  of  the  court  below 
on  all  points  with  costs. 

"  The  case  was  then  carried  by 
appeal  to  the  Supreme  Court  of 
Canada,  who,  on  the  22nd  June 
1891,  by  a  majority  of  four  to  one, 
reversed  the  decisions  of  the  Queen's 
Bench  in  appeal  and  of  the  Superior 
Court  in  review ;  dismissed  the  ap- 
pellant's motion  for  judgment ;  also 
refused  and  dismissed  the  motions 
made  by  the  respondents  'for  a 
new  trial  and  in  arrest  of  judg- 
ment " ;  and  granted  the  respon- 
dents' motion  for  judgment  non 
obstante  veredicto,  with  costs  of 
action  in  all  three  courts. 

"  On  the  application  of  the  ap- 
pellant, their  Lordships  humbly 
advised  Her  Majesty  to  grant 
special  leave  to  appeal  against  that 
part  of  the  judgment  which  sus- 
tains the  new  plea  raised  by  the 
respondents  after  the  second  trial. 
In  making  their  recommendation, 


their  Lordships  were  influenced 
by  these  considerations  "  :  —  (1) 
"The  general  importance  to  the 
province  of  Quebec  of  the  question 
arising  upon  the  construction  of  its 
Civil  Code;"  (2)  "the  great  dif- 
ference of  judicial  opinion  which  it 
evoked ; "  (3)  "  and  the  fact  that 
the  decision  of  the  majority  in  the 
Supreme  Court  appears,  from  the 
judgment  of  Mr.  Justice  Tasche- 
reau,  to  have  been  based,  to  some 
extent,  upon  the  authority  of  Eng- 
lish decisions."  "  Their  Lordships 
intimated  that  they  could  not  hear 
a  third  appeal  upon  a  motion  for  a 
new  trial  involving  no  question  of 
law ;  but  that  if,  in  the  event  of  their 
sustaining  the  appeal  allowed,  they 
would,  if  the  matter  of  new  trial 
should  prove  to  be  still  open  to  the 
respondents,  remit  it  for  decision  to 
the  Court  below." 

His  Lordship  then  gave  the  de- 
cision of  the  Board,  to  the  effect 
that  the  appellant's  claim  was 
founded  on  sec.  1056  of  the  Civil 
Code  of  Lower  Canada,  which  be- 
came law  in  1866,  and  superseded 
the  provisions  of  c.  78.  of  the  Con- 
solidated Statutes  of  the  then  pro- 
vince of  Canada  (1859),  which  fol- 
lowed the  English  statute  of  9  &  10 
Vict.  c.  93.  (Lord  Campbell's  Act). 
Sec.  1056  enacts,  "  In  all  cases 
where  the  person  injured  by  the 
commission  of  an  offence  or  a 
quasi-offence  dies  in  consequence, 
without  having  obtained  indemnity 
or  satisfaction,- his  consort  and  his 
ascendant  and  descendant  relations 
have  a  right,  but  only  within  a 
year  after  his  death,  to  recover 
from  the  person  who  committed 
the  offence  or  quasi-offence,  or  his 
representatives,  all  damages  occa- 
sioned by  such  death."  By  sec. 
2262  of  the  Code,  actions  for 
"bodily  injuries"  are  prescribed 
by  one  year,  "  saving  the  special 
provisions  contained  in  art.  1056 
and  cases  regulated  by  special 
laws." 

The  Judicial  Committee  decided 
the  appellant's  claim  was  not  barred 
by  her  husband's  claim  having  pre- 
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scribed  by  his  outliving  the  year. 
That  her  claim  began  to  run  from 
her  husband's  death,  and  her  claim 
had  been  made  within  seven  months 
of  his  death.     That  the  terms  of 
sec.  1056  differed  substantially  from 
Lord  Campbell's  Act  and  the  pro- 
vincial statute  of  1859.     That  the 
Code  ignored  the  representative  of 
the   injured   person,   and    gave   a 
direct  right  of  action  to  his  widow 
and  relatives,  a  change  suggesting 
these  parties  are  to  have  an  inde- 
pendent and   not  a   representative 
right.     Secondly,  that  the  Code  dis- 
tinctly specifies  certain  conditions 
affecting  the  right  of  action  com- 
petent to  the  deceased,  which  are 
also  to  operate  as  a  bar  against  any 
suit  at  the  instance  of  his  widow, 
&c.     That  these  are  not  expressed 
in  either  of  the  statutes  referred  to, 
and  by  a  well-known  canon  of  con- 
struction it  is  to  be  taken  that  they 
were  inserted  in  the  Code  for  the 
purpose   of   making   it   clear   that 
no  conditions  affecting  the  personal 
claim  of  the  deceased,  other  than 
those  specified,  are  to  stand  in  the 
way    of  the   statutory   right   con- 
ferred.   The  first  is  that  the  widow, 
&c.  shall  have  a  right  if  death  was 
due  to  the  offence  or  quasi-offence ; 
(2)    that    the    deceased    did   not, 
during  his  lifetime,  obtain  indem- 
nity or  satisfaction  for  his  injuries. 
Reading  the  sees.  1056  and  2262 
together,  it  was  clear  that  the  de- 
ceased's  claim   in   respect   of    his 
bodily  injuries   and   the   claim  of 
his  widow,  &c.  were  to  run  separate 
courses   of   prescription,  and   that 
the  widow's  claim,  which  could  not 
emerge  until  her  husband's  death 
occurs,  was  not  to   be,  either  di- 
rectly or  indirectly,  affected  by  the 
provisions  of  sec.  2262;  and  that 
prescription  of  the  husband's  claim 
is  not,  within  the  meaning  of  the 
Code,  equivalent  to  indemnity  or 
satisfaction,  was  made  clear  by  a 
reference  to  sec.  1138. 

"  An  attempt  was  made  to  con- 
strue the  Code  Civil  by  the  old 
French  law  of  the  province.  The 
Judicial  Committee  did  not  doubt 
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doubtful  import,  or  uses  language 
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technical  meaning.     But  an  appeal 

to  earlier  law  and  decisions  for  the 

purpose  of  interpreting  a  statutory 

code,  can  only  be  justified  on  some 

special  ground. 

"  The  respondents  argued,  that  in 
the  event  of  judgment  being  against 
them  upon  the  question  of  the 
widow's  title  to  sue,  the  case  ought 
to  be  sent  back  to  the  S.  C.  of 
Canada  in  order  that  they  may  be 
heard  upon  their  motion  for  a  new 
trial.  Having  now  the  record  ' 
before  them,  their  Lordships  are 
of  Opinion  that  the  course  thus 
suggested  was  no  longer  open. 
The  judgment  appealed  from  bears, 
inter  alia,  '  that  the  motion  by  the 
appellants  (namely,  the  present  re- 
spondents) for  a  new  trial  and  in 
arrest  of  judgment  should  be,  and 
the  same  were,  respectively  refused 
and  dismissed.'  As  .it  stands,  that 
was  an  express  adjudication  upon 
the  very  point  which  the  respon- 
dents desired  to  have  reheard,  and 
the  S.  C.  of  Canada  can  have 
no  jurisdiction  to  review  it.  In 
order  to  meet  that  difficulty,  the 
respondents  suggested  that  the  de- 
cerniture  was  inserted  per  incu- 
riam,  and  that  the  S.  C.  might 
strike  it  out  upon  a  motion  to  correct 
their  judgment."  But  Lord  "Wat- 
son said  :  "  Without  clear  grounds 
for  doing  so,  their  Lordships  are 
not  inclined  to  protract  litigation 
already  excessive,  considering  that 
all  the  judges — seven  in  number — 
who  heard  the  motion  in  the  courts 
of  Quebec  Province  were  of  opinion 
that  the  evidence  warranted  a  ver- 
dict against  the  respondents;  that 
one  of  them  only  thought  the  ver- 
dict ought  to  be  disturbed;  and 
that,  upon  the  single  ground  that 
the  damages  awarded  were  too 
large,  their  Lordships  see  no  rea- 
son to  suppose  that  the  judgment 
of  the  S.  C.  was  incorrectly  framed, 
or  that  any  injustice  will  be  done 
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by  their  finally  disposing   of  the 
case  at  this  stage." 

"  Their  Lordships  will  therefore 
advise  Her  Majesty  to  discharge 
the  judgment  appealed  from ;  to 
restore  the  judgment  of  the  Su- 
perior Court  in  review,  dated  31st 
Jan.  1889,  and  the  judgment  of 
the  Q.  B.  in  appeal,  dated  19th 
June  1890;  and  to  order  the  re- 
spondents to  pay  to  the  appellant 
her  costs  of  the  appeal  to  the  Su- 
preme Court  in  the  second  trial. 
The  respondents  must  also  pay  to 
the  appellant  her  costs  of  this  ap- 
peal." 

In  Corporation  of  Raleigh  v. 
Williams,  June  28,  1892,  21  S. 
C  R.  103,  reversing  the  Ct.  of 
App.  Ont.  and  restoring  Fergu- 
son, J.,  Williams  sued  the  town- 
ship of  Raleigh  for  damages  for 
injury  caused  by  flooding,  caused 
by  (1)  neglect  of  the  municipality, 
in  breach  of  their  statutory  duty, 
to  repair  a  drain  known  as  Govern- 
ment No.  1  drain ;  (2)  the  negli- 
gent construction  by  the  corpora- 
tion of  another  drain,  known  as 
the  Bell  drain  No.  1. 

The  judge  of  first  instance  gave 
judgment  for  the  plaiatiff,  confirm- 
ing the  findings  of  fact  of  the  re- 
feree, and  granted  a  mandamus. 
On  30  June  1891,  the  Court  of 
Appeal  reversed  this  decision.  On 
28  June  J892,  the  Supreme  Court, 
21  Can.  S.  C.  R.  103,  restored  the 
order  of  the  judge  of  first  instance, 
except  as  to  a  mandamus. 

1892,  3  Dec.  Special  leave  was 
granted  to  appeal  to  Her  Majesty 
on  the  ground  that  the  appeal  in- 
volved serious  questions  of  public 
importance  depending  on  the  true 
construction  of  the  Ontario  statutes 
relating  to  the  powers  and  duties  of 
municipalities. 

3  Aug.,  [1893]  A.  C.  540;  63 
L.  J.  P.  C.  1 ;  69  L.  T.  506,  the 
Judicial  Committee  discharged  the 
order  of  the  Supreme  Court  and 
lower  courts  holding  that  the  case 
should  be  referred  back  to  the 
county  court    judge  to   determine 


the  damage  caused  by  the  overflow 
from  Government  drain  No.  1  on 
the  ground  that  the  Municipal  Act 
R  S.  O.  c.  184,  ss.  583,  586,  587' 
589,  imposes  upon  every  munici- 
pality the  duty  of  preserving  and 
repairing  drainage  works  within  its 
own  limits,  whether  the  drainage 
work  is  a  work  constructed  by  the 
municipality  or  a  work  constructed 
by  the  Government  before  the  muni- 
cipality was  incorporated ;  and  that 
having  regard  to  the  purview  of  the 
legislature  of  Ontario  in  the  Muni- 
cipal Act,  an  action  lies  at  the  suit 
of  any  person  who  can  show  he 
has  sustained  injury  from  the  non- 
performance of  this  statutory  duty  : 
but  that  it  was  most  reasonable  that 
no  action  should  be  brought  for  a 
mandamus  to  compel  a  municipality 
to  execute  repairs  until  after  notice 
in  writing  has  been  given  to  them. 
Yet  sub-sec.  2  of  sec.  583  did  not 
take  away  the  right  to  bring  an 
action  for  damages  if  no  notice  was 
given. 

Secondly,  as  to  the  Bell  drain,that 
the  action  must  be  dismissed  with- 
out prejudice  to  any  claim  on  the 
part  of  the  plaintiffs  to  have  the 
amount  of  damage  to  their  pro- 
perty determined  by  arbitration. 
For  any  damage  "  necessarily  re- 
sulting" from  the  exorcise  of  the 
statutory  powers  of  the  munici- 
pality (sec.  483),  and  for  any 
damage  done  to  the  plaintiff's  pro- 
perty "  in  the  construction  of  drain- 
age works  or  consequent  thereon  " 
(sec.  591),  the  -plaintiffs  must  seek 
their  remedj'  by  arbitration,  which 
was  not  done  here. 

In   HOGGAN  V.  ESQUIMALT  AND 

Nanaimo  Railway  Co.,  April  14, 
1892,  20  S.  C.  R.  235,  affirming, 
Dec.  13,  1890,  S.  C.  B.  C,  affirming 
Walkem,  J.,the  question  was  as  to  the 
construction  of  the  Agricultural  Set- 
tlers Act  of  British  Columbia,  47 
Vict.  c.  14.  The  appellant  claimed, 
as  an  actual  settler  for  agricultural 
purposes,  that  he  was  entitled  to  a 
right  of  pre-emption  over  certain 
lands   included  in   a   Government 
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grant  for  the  purpose  of  the  re- 
spondents' railway. 

1893,  .   .  Special  leave  granted. 
May  3,  [1894]  A.  C.  429;  63 

L.  J.  P.  C.  97;  70  L  T  888. 
Judgment  appealed  from  affirmed 
with  costs. 

In  Union  Bank  of  Canada  v. 
O'Gaka,  22  S.  C.  E.  404,  20  Nov. 
1893,  the  point  was  whether  evi- 
dence of  the  contract  was  admissible. 
The  action  was  brought  by  the 
Bank  against  O'Gara  as  endorser  of 
promissory  notes. 

1894,  1.5  March.  Special  leave 
allowed.    22  Can.  Gaz.  567. 

8  Dec.  1894.  Compromised,  and 
appeal  dismissed. 

In  Casgrain  v.  Atlantic  and 
North-Westekn  Railway  Co., 
appeal  from  a  decree  of  the  Q.  B. 
Quebec,  23  Dec.  1892,  which  re- 
versed a  decree  of  the  Sup.  C, 
May  16,  1891,  the  allegation 
was  that  the  railway  company  had 
violated  the  provisions  of  their  Act 
in  stopping  up  a  lane  called  Blache 
Lane,  city  of  Montreal.  A  ques- 
tion was,  whether  the  Attorney- 
General  of  Quebec  had  power 
to  discontinue  the  action :  also, 
whether  the  lane  was  a  public  lane. 

1894, 23  Can.  Gaz.  202.  Appeal 
allowed. 

Feb.  9,  [1895]  A.  C.  282,  72 
L.  T.  369.  Judgment  of  the  court 
below  varied  as  to  costs ;  otherwise 
affirmed.  Appellants  to  pay  the 
costs  of  the  appeal. 

Att.-Gen.  op  Ontario  v.  Att.- 
Grn.  of  Dominion  and  Distil- 
lers' and  Brewers'  Association, 
24  S.  C.  B.  170.  On  special  re- 
ference to  the  Supreme  Court  by 
the  Governor  in  Council  In  re  the 
validity  of  Ontario  Liquor  Prohibi- 
tion Enactment. 

1895,  16  May.  Special  leave 
granted.  See  ante,  p.  162,  and  pew  t, 
Appendix  C. 

In  Toronto  Bank  Co.  v.  The 
Qdeen,  the  question  concerned  a 
duty  on  steel  rails. 


1895,  20  July.  Special  leave 
was  granted. 

Maclean  v.  Stewart  (Smith 
mis-en-cause)  was  an  appeal  from 
S.  C.  26  June  1895,  in  which  Four- 
nier,  King,  Sedgewick,  JJ.,  Sir 
Henry  Strong,  C.J.,  and  Tasche- 
reau,  J.,  dissenting,  reversed  the 
judgment  of  the  Q.  B.  Quebec  (Sir 
A.  Lacoste  and  four  judges)  and  the 
judgment  of  the  Sup.  Court  (Jette), 
which  latter  judgments  condemned 
the  defendant  Maclean  to  pay 
Stewart  810,261  in  the  following 
circumstances : — 

The  petitioner  Stewart,  Maclean, 
and  Smith  were  partners  in  a  com- 
mercial firm  at  Montreal.  Under 
the  articles  of  partnership  each 
partner  was  entitled  to  the  interest 
on  his  capital  at  the  rate  of  7  per 
cent.  Maclean's  capital  was 
84,480,  Stewart's  $25,292,  and 
Smith's  $30,350.  There  was  a 
clause  giving  power  to  Maclean  to 
withdraw  $6,000  annually,  and 
Stewart  and  Smith  $3,000.  The 
term  of  partnership  was  five  years. 
At  the  end  of  4J  years  the  three 
partners  abandoned  the  property  to 
the  creditors  of  the  company.  To 
Stewart's  credit  there  was  $17,185, 
to  Smith's  credit  $27,329,  and 
Maclean's  account  showed  a  debit 
of  $29,079.  Maclean  made  an 
offer  to  the  creditors  to  purchase 
the  estate  and  assets  of  the  firm  by 
paying  the  privileged  creditors  and 
the  insolvency  expenses  in  full,  and 
the  ordinary  creditors  at  the  rate 
of  50  cents  in  the  dollar  (10s.  in 
the  pound),  on  the  condition  that 
the  assets  were  transferred  to  him 
personally,  and  that  a  discharge, 
should  be  given  to  him  Stewart, 
and  Smith.  The  creditors  accepted 
the  offer  and  executed  a  discharge. 
Neither  Stewart  nor  Smith  were 
parties  to  the  negotiations  or  con- 
veyance from  the  creditors'  curator 
to  Maclean,  but  they  knew  Maclean 
had  made  the  offer.  Subsequently 
the  petitioner  Stewart  sued  Maclean 
for  his  overdraft,  $29,079.  Jette, 
J.,  held  that  the  drawings  made  by 
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Maclean  and  the  other  partners 
were  advances  properly  debited  to 
each  partner's  capital  account,  and 
that,  apart  from  the  right  of  the 
creditors,  they  were  entitled  to  an 
adjustment  of  account  inter  se. 
He  also  held  that  Stewart,  by  the 
abandonment  to  creditors,  did  not 
divest  himself  of  all  rights  which 
were  personal  to  him  to  call  upon 
his  partners  to  equalise  the  loss 
between  them.  The  entire  capital 
being  lost,  Jette,  J.,  decreed 
Maclean  to  pay  one  half,  and 
Stewart  and  Smith  one  quarter, 
which  worked  out  that  Stewart 
should  be  paid  $10,261  by  Maclean. 
1895,  August  '5.  [Present, 
Lord  Watson,  Lord  Davey,  and 
Sir  R.  Couch.]  Special  leave  to  ap- 
peal was  allowed,  after  hearing  the 
petitioner  and  respondent. 

Finality  of  Decisions  of  the 
Judicial  Committee. 

When  a  decision  of  the  Judicial 
Committee  has  been  reported  to 
the  Queen,  and  embodied  in  an 
Order  of  Council,  it  becomes  a  de- 
cree or  order  of  the  final  Court 
of  Appeal;  and  it  is  the  duty 
of  every  subordinate  tribunal  to 
whom  the  order  is  addressed  to 
carry  it  into  execution.  /See  Pitts 
v.  La  Eontaine,  Nov.  20,  1880, 
6  App.  Cas.  482  ;  50  L.  J.  P.  C.  8  ; 
43  L.  T.  519.  This  was  a  case  in 
which  the  respondent  Eontaine, 
trustee  in  liquidation  of  the  affairs 
of  Morton  &  Co.,  contended  he  was 
not  liable  for  costs  beyond  the 
assets  in  his  bands.  He  was  di- 
rected to  pay  the  costs  by  an  order 
of  the  Judicial  Committee,  19  May 
1 880,  5  App.  Cas.  564.  The  order 
was,  "  That  the  respondent  should 
pay  the  appellant  Pitts  and  his 
wife  all  such  costs  as  were  incurred 
by  him  or  his  wife  in  the  consular 
courts  of  and  incidental  to  the 
orders  under  appeal,  and  the  costs 
of  opposing  the  rules  on  which 
such  orders  were  made,  &c,  and 
the  respondent  is  likewise  to  pay  the 
appellant  the  sum  of  £411  2*.  4d. 
for  the  costs  of  this  appeal." 


The  respondent  contended  he 
was  a  trustee,  and  under  20  section 
Bankruptcy  Act,  1869,  he  was  ab- 
solved from  personal  liability.  He 
further  said  he  refused  to  act  in  the 
liquidation  without  the  sanction  of 
the  court,  which  sanction  the  for- 
mer judge  of,  the  consular  court 
gave.  The  consular  judge  ordered 
the  amount  of  the  Morton  assets 
to  be  paid  towards  the  costs.  They 
were  about  half  the  costs. 

Nov.  20,  1880.  Sir  James" 
Colvile  said  [there  being  also 
present  Sir  M.  E.  Smith  and  Sir 
R.  Collier]  :— 

"  This  is  an  application  for  a 
peremptory  order  on  the  Consular 
Court  at  Constantinople  to  carry 
into  execution  the  Order  in  Council 
of  19  May  1880.  .  .  .  When 
a  decision  of  this  Board  has  been 
reported  to  Her  Majesty,  and  has 
been  sanctioned  and  embodied  in  an 
Order  of  Council,  it  becomes  the 
decree  or  order  of  the  final  Court 
of  Appeal — the  House  of  Lords, 
which  was  brought  into  the  discus- 
sion, having  no  jurisdiction  what- 
ever in  the  subject-matter  of  it — 
and  that  it  is  the  duty  of  every 
subordinate  tribunal  to  whom  the 
order  is  addressed  to  carry  it  into 
execution."  His  Lordship  then 
said :  "In  a  case  where  a  trustee 
makes  an  application,  the  success 
of  which  is  doubtful,  he  ought, 
before  making  it,  to  get  from  the 
creditors  an  indemnity  against  the 
costs,  if  he  knows  there  are  no 
assets  out  of  which  they  can  be 
paid."  Peremptory  order  that  tbis 
and  previous  order  be  strictly 
obeyed. 

In  Venkata  Narasimha  ArrA 
Bow  v.  The  Court  of  Wards, 
July  17,  1886,  11  App.  Cas.  660, 
the  petition  asked  for  the  rehearing 
of  the  judgment  of  the  Board  in 
two  appeals,  which  were  finally  ap- 
proved by  Her  Majesty  in  Council 
in  the  year  1883.  He  contended 
he  had  found  new  matter,  which 
would,  if  it  had  been  produced  in 
these    appeals,    have  affected  the 


B.JST.A.  ACT,  s.  101.— PUBLIC  MISCHIEF  OF  REVIEW. 


469 


judgment  of  the  Board.  Lord 
Watson  [there  being  also  present 
Lord  Hobhouse,  Sir  B.  Peacock, 
and  Sir  R.  Couch],  in  refusing 
leave,  said :  "  It  is  not  said  that 
there  was  any  error  in  framing  the 
judgment  of  this  Board,  or  that  it 
did  not  fully  and  accurately  express 
what  the  Board  intended  to  decide. 
Then  it  was  reported  to  Her 
Majesty,  and  was  confirmed  by 
regular  Orders  in  Council,  dated 
3  May  1882  and  19  July  1883. 
No  authority  has  been  cited  to 
their  Lordships  which  can  warrant 
them  in  granting  a  rehearing 
under  such  circumstances  as  these." 
His  Lordship  cited  Hebbert  v. 
Purchas,  26  April  1871,  3  L.  B. 
P.  C.  p.  671 ;  7  Moo.  P.  C.  N.  S. 
p.  561,  where  a  litigant  alleged, 
before  report  and  approval,  that  he 
had  been  disabled  by  want  of  means 
frpm  appearing  and  maintaining 
his  cause.  Lord  Hatherley,  L.C. 
[there  being  present  also  Lord 
Chelmsford,  Lord  Westbury,  Lord 
Cairns,  Sir  J.  Colvile,  and  the 
Archbishop  of  York  and  Bishop  of 
London], said :  "Having  carefully 
weighed  the  arguments,  and  con- 
sidering the  great  public  mischief 
which  would  arise  on  any  doubt 
being  thrown  on  the  finality  of  the 
decisions  of  the  Judicial  Commit- 
tee, their  Lordships  are  of  opinion 
that  expediency  requires  that  the 
prayer  of  the  petitions  should  not 
be  acceded  to,  and  that  they  should 
be  refused  with  costs." 

The  following  cases  bear  on  the 
exercise  of  the  prerogative  in  grant- 
ing special  leave.  [/See  also  ante, 
p.  449]:— 

Mathews  v.  Warner, Nov.  22, 
1798,  4  Vesey  186,  5  Vesey  23, 
was  a  petition  to  the  King  in  Coun- 
cil for  a  commission  of  review  of  a 
decision  of  the  Court  of  Delegates 
[Sir  F.  BuUer,  Sir  B.  Hotham, 
Heath,  J.,  Dr.  Swabey,  Dr.  Coote, 
and  Dr.  Parson]  on  the  construc- 
tion of  a  will,  and  in  usual  course, 
by  Order  in  Council,  31  Oct.  1798, 
the  petition  was  referred  to  Lord 


Loughborough,  L.C.,  to  report  his  Mathews  v. 
opinion  thereon.  The  Lord  Chan-  Warneb. 
cellor  said :  "  It  has  been  truly 
stated  in  argument  that  this  appli- 
cation is  by  no  means  a  matter  of 
course.  It  is  in  the  discretion  of 
the  Crown,  upon  grounds  of  sound 
discretion,  to  grant  a  commission  of 
review;  and,  though  I  state  it, 
as  not  being  at  all  a  matter  of 
course  to  grant  it.  I  can  by  no 
means  admit  what  was  stated  by 
the  King's  advocate,"  namely,  that 
Lord  Camden  had  said  this  prero- 
gative was  not  to  be  countenanced. 
If  the  note  was  accurate,  it  must  be 
taken  Lord  Camden  was  only  re- 
ferring to  frequent  trials  upon 
questions  of  Prize.  As  to  criminal 
appeals,  his  Lordship  said :  "  It  is 
in  the  discretion  of  the  Crown  to 
grant  it  or  not.  ...  In  criminal 
cases  the  officer  of  the  Crown  must 
interfere  to  prevent  a  writ  of  error 
being  sued  out  merely  to  evade 
execution  of  the  judgment ;  but  if 
distinct  matter  of  error  can  be 
pointed  out,  in  my  observation  and 
practice  the  Attorney-General  has 
thought  himself  not  at  liberty  to  re- 
fuse it ;  if  there  is  an  appearance  of 
right ;  if  it  is  an  arguable  case ;  he 
does  not  prevent  it,  but  permits  it 
to  be  argued." 

"  It  is  not  merely  perhaps  an 
opinion  that  the  judgment  is  erro- 
neous that  would  induce  me  to 
report  that  the  commission  ought 
to  issue,  where  a  grave  inquiry  has 
been  carried  on,  and  a  very  respect- 
able court  of  delegates  have  affirmed 
the  sentence,  though  I  must  doubt 
it.  I  agree,  there  ought  to  be  cir- 
cumstances to  make  the  question 
of  some  importance.  Here  the 
value  may  be  more  or  less.  Upon 
one  side  it  is  stated  as  high  as 
£20,000;  on  the  other  side  it  is 
represented  as  not  exceeding£5,000. 
But  the  point  to  be  argued  is  really 
a  very  material  one,  and  the  cir- 
cumstance, that  biasses  my  judg- 
ment, is  this  :  I  cannot  take  upon 
me  to  say,  whether,  according  to 
the  course  in  the  Court  of  Probate, 
there  are  not  authorities  that  would 
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very  abundantly  support  the  deci- 
sion ;  but  if  so,  I  wish  to  have 
that  point  fully  ascertained  by  a 
second  inquiry  directed  to  that 
precise  point,  because  if  such  a 
thing  as  this  is  to  be  proved  as 
a  will,  it  calls  loudly  for  the  legis- 
lature to  make  some  regulation 
as  to  the  disposition  of  personal 
property,  so  as  that  there  should 
be  something  of  solemnity,  certain- 
ty and  precision,  in  order  to  give 
away  that  property,  and  defeat  the 
natural  rights  of  the  relations." 
His  Lordship  certified  that  "  the 
points  of  law  which  arise  on  the 
proceedings  appear  "  "  to  be  so  im- 
portant to  the  public,  that  it  is  fit 
that  they  should  be  heard  and  de- 
termined in  the  most  solemn  man- 
ner." Nov.  20,  1799,  5  Vesey 
23,  a  commission  of  review  was 
held  [present,  Bishop  of  London, 
Lord  Kenyon,  Macdonald,  C.B., 
Sir  W.  Scott,  J.  of  Adm.  Ct., 
Booke  and  Lawrence,  JJ.,  Dr. 
Arnold,  and  Dr.  Bobinson],  and 
reversed. 

Goodwin  v.  Giesler,  Dec.  15, 
1794,  Bidg.  L.  and  Sch.  Ir.  Bep. 
371.  A  case  in  Ireland  which 
came  before  the  Lord  Chancellor  of 
Ireland  and  Lord  Pitzgibbon  to 
enquire  and  report  whether  there 
was  sufficient  ground  to  review  the 
sentence  of  the  Prerogative  Court. 
The  question  in  dispute  was  the 
impeachment  of  the  will  of  J.  Good- 
win. The  judge  of  the  Preroga- 
tive Court  pronounced  for  the  will. 
The  petitioner  appealed  to  a  com- 
mission issued  under  the  great  seal 
in  the  ordinary  course  to  the  j  udges 
delegates.  On  26  Jan.  1792  a  ma- 
jority of  the  judges  delegates  as- 
sembled and  refused  time,  even 
until  the  next  morning,  to  the  peti- 
tioner's advocate  to  prepare  the 
case,  whereupon  he  left  the  court. 
The  delegates  called  for  the  deposi- 
tions of  the  subscribing  witnesses 
to  the  will,  which  were  read,  and 
without  further  examination  they 
affirmed  the  sentence  of  the  Pre- 
rogative Court. 


Lord  Fitzgibbon,  L.C.  (after- 
wards Earl  of  Clare),  said :  "  So 
far  from  attending  to  the  maxim 
laid  down  in  1  Oughton  473  (tit. 
Ordo.  Judiciorum,  332),  they  (the 
judges  delegates)  seem  to  have 
pronounced  their  sentence  of  af- 
firmance de  eo  quod  non  cog- 
noverunt  et  quod  cognoscere  non 
possunt,  for  they  proceeded  to 
affirm  the  sentence,  not  only  with- 
out affording  the  aggrieved  party 
an  opportunity  of  being  heard,  but 
without  an  examination  of  the 
transmiss,  upon  which  alone  such 
a  sentence  ought  to  have  been 
founded.  There  is  no  doubt,  that 
where  a  sentence  of  the  Ecclesi- 
astical Court  has  been  solemnly 
affirmed  by  judges  delegates,  and  a 
petition  is  preferred  to  the  Crown 
for  a  commission  of  review,  the  case 
ought  to  receive  a  very  serious  and 
deliberate  consideration  to  warrant 
a  report  to  His  Majesty  that  such  a 
commission  ought  to  issue.  In  such 
a  case,  I  should  never  hold  myself 
authorized  humbly  to  advise  His 
Majesty  to  interpose,  merely  be- 
cause I  might  differ  in  opinion 
with  the  judges  delegates  upon  the 
proof  made  in  the  cause."  His 
Lordship  then  stated  the  facts, 
and  said  ;  "  The  judges  delegates 
should  have  granted  the  adjourn- 
ment. But  if  they  were  determined 
to  dispose  of  the  appeal  without 
hearing  the  appellant  in  support  of 
it,  surely  it  was  their  bounden  duty 
minutely  to  have  examined  the 
whole  transmiss,"  and,  above  all, 
the  evidence  of  a  particular  witness 
which  decided  the  cause,  before  they 
ventured  to  pronounce  a  sentence 
of  affirmance,  which  must  bind  the 
right  of  the  parties  irrevocably,  un- 
less His  Majesty  should  be  pleased 
to  interpose.  He  then  said  it  was 
his  duty  to  submit  his  opinion  to 
His  Majesty  that  there  would  be 
a  failure  of  justice  unless  a  com- 
mission to  review  should  issue. 

But  see  In  re  Ames,  14  May 
1841,  3  Moo.  P.  C.  409,  where 
the  special  leave  was  obtained 
ex  parte  in   the  absence  of    the 
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appellants.      And  the  case  where 
the  rights  of  infants  were  in  ques- 
tion, Rajundernarain  Rae  v.  Bijai 
Govind  Sing,  29  Nov.  1836, 1  Moo. 
P.  C.  117.     In  that  case,  in  the 
report  of  which  all  the  early  cases 
on  this  subject,  both  in  the  Privy 
Council  and  House  of  Lords  [see 
above,  Mathews  v.  Warner,  22  Nov. 
1798,  4  Vesey,  186  ;  5  Vesey,  23], 
are   given,    Lord    Brougham    said 
[there   being   also   present  Baron 
Parke,  Bosanquet,  J.,  T.  Erskine, 
C.J.   in   Bankruptcy,   Sir  E.   H. 
East,  and  Sir  A.  Johnson]  :  "  This 
was  a  petition  to  rehear  the  cause 
upon  which   their   Lordships  had 
given  their  judgment  on  the  16th 
April  1834,  after  an  order  of  the 
29th  July  1833,  calling  on  the  ap- 
pellants to  deliver  printed  cases  in 
a  fortnight,  otherwise  their  Lord- 
ships would   proceed  to  hear  the 
cause  ex  parte ;  no  cases  were  de- 
livered, and  the  cause  came  on  ac- 
cordingly.    The  appellant  not  ap- 
pearing, an  order  was  made  in  what 
was  understood  to  have  been  the 
usual  form  in  the  Privy  Council  in 
such  cases ;  it  was,  that  after  hear- 
ing counsel  for  the  respondent,  and 
no  one  appearing  for  the  appellant, 
the  decree  appealed  from  be  affirm- 
ed, and  the  appeal  dismissed  with 
costs.     This  order  was  confirmed  ; 
that  is  to  say,  the  report  of  their 
Lordships  was  adopted,  and  made 
an  order  of  the  King  in  Council. 

"  Theground  of  the  present  appli- 
cation is,  that  there  has  been  no 
hearing,  but  that  the  affirmance 
was  pronounced  merely  on  the  ap- 
pellant making  default.  This,  it  is 
contended,  entitles  their  Lordships 
to  amend  the  order,  and  advise  His 
Majesty  to  revoke  the  confirming 
order;  and  if  the  power  to  do  so 
exists,  the  appellant  then  contends 
that  it  ought  to  be  exerted  in  this 
instance,  inasmuch  as  he  makes  out 
a  strong  case  for  the  indulgence  of 
the  Court.  The  parties  were  in- 
fants under  the  Court  of  Wards  in 
Calcutta,  and  appeared  by  a  public 
functionary,  through  the  appoint- 
ment of  that  court,  as  their  guar- 


dian ad  litem.  This  person  neg-  Kajunder- 
lected  the  case  altogether  and  *£«*£»•* 
not  only  did  not  provide  iunds  tor  graa_ 
carrying  it  on,  but  absconded  with 
funds  in  his  hands  which  had  been 
allowed  for  the  expense  of  the 
suit,  and  he  was  not  to  be  found 
when  the  agent  here  desired  to 
communicate  with  him  ;  nor  has  he 
since  returned.  Although  some 
delay  occurred  in  prosecuting  the 
appeal  during  the  lifetime  of  the 
party — the  father  of  the  infants, 
who  had  commenced  the  appeal — 
it  is  clear  that  the  infants  had  been 
substituted  in  his  room,  and  steps 
had  been  taken  which  waived  any 
objection  on  the  ground  of  his 
laches  ;  and  whether  this  was 
waived  by  the  respondent  or  by 
the  court,  is  immaterial  for  the 
present  purpose.  The  case  for  in- 
dulgence is,  therefore,  a  strong  one, 
provided  there  is  the  power  to  grant 
this  application. 

"  It  is  unquestionably  the  strict 
rule,  and  ought  to  be  distinctly 
understood  as  such,  that  no  cause  in 
this  court  can  be  reheard,  and  that 
an  order  once  made,  that  is,  a  re- 
port submitted  to  His  Majesty  and 
adopted  by  being  made  an  Order 
in  Council,  is  final,  and  cannot  be 
altered.  The  same  is  the  case  of 
judgments  of  the  House  of  Lords 
.  .  the  only  other  supreme  tribunal 
in  this  country.  Whatever,  there- 
fore, has  been  really  determined 
in  these  courts  must  stand,  there 
being  no  power  of  rehearing  for 
the  purpose  of  changing  the  judg- 
ment pronounced.  Nevertheless, 
if  by  misprision  in  embodying  the 
judgments,  errors  have  been  intro- 
duced, these  courts  possess,  by 
common  law,  the  same  power  which 
the  Courts  of  Record  and  Statute 
have  of  rectifying  mistakes  which 
have  crept  in.  The  Courts  of  Equity 
may  correct  the  decrees  made  while 
they  are  in  minutes ;  when  they  are 
complete  they  can  only  vary  them 
by  rehearing,  and  when  they  are 
signed  and  enrolled  they  can  no 
longer  be  reheard,  but  they  must 
be  altered,  if  at  all,  by  appeal.     The 
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courts  of  law,  after  the  term  in 
which  the  judgments  are  given, 
can  only  alter  them  so  as  to  correct 
misprisions,  a  power  given  by  the 
statutes  of  amendment.  The  House 
of  Lords  exercises  a  similar  power 
of  rectifying  mistakes  made  in  draw- 
ing up  its  own  judgments,  and  this 
court  must  possess  the  same  autho- 
rity." After  citing  the  cases  in  the 
House  of  Lords,  his  Lordship  con- 
tinued :  "  It  is  impossible  to  doubt 
that  the  indulgence  extended  in 
such  cases  is  mainly  owing  to  the 
natural  desire  prevailing  to  prevent 
irremediable  injustice  being  done 
by  a  court  of  last  resort,  where  by 
some  accident,  without  any  blame, 
the  party  has  not  been  heard,  and 
an  order  has  been  inadvertently 
made  as  if  the  party  had  been 
heard."  His  Lordship  then  said 
the  appellant  not  appearing  the 
judgment  should  have  been  dis 
missal  [see  Lord  Clare,  L.O.,  in 
Goodwin  v.  Giesler,  1794,  Eidg. 
.L.  and  Sch.  Eep.  p.  381],  for 
if  in  the  courts  of  last  resort  j  uclg- 
ment  of  affirmance  be  pronounced, 
"  the  matter  is  final,  and  that  judg- 
ment stands  as  a  precedent  in  what- 
ever points  were  raised  in  the  case." 
And  although  in  this  case  the  ob- 
jectional  form  imputing  affirmance 
was  followed,  yet  in  the  circum- 
stances their  Lordships  advised  the 
appeal  being  restored,  amending 
the  order  of  the  16th  April  1834 
to  that  effect. 

In  Hebbeet  v.  Pubchas, 
26  April  1871,  3  L.  E.  P.  0.  664, 
p.  671  (see  above),  petitions  were 
specially  referred  to  the  Privy 
Council,  on  the  averment  of  the 
petitioner  that  in  a  former  hearing 
of  his  case  by  the  Privy  Council, 
the  judgment  had  been  given  ex 
parte  by  reason  of  his  want  of 
pecuniary  means,  and  the  decision 
was  at  variance  with  former  deci- 
sionsof  the  Committee.  Their  Lord- 
ships declined  to  hear  the  petition. 

See  also  ex  parte  Kisto  Nauth 
Eoy,  Feb.  2,  1869,  2  L.  E.  P.  C. 


274.  There  the  agents  of  the  re- 
spondent neglected  to  appear,  and 
the  appeal  ex  parte  was  reversed. 
On  the  respondent  petitioning  for  a 
rehearing,  the  Judicial  Committee 
refused,  after  the  Order  in  Council 
had  been  drawn  up,  to  rehear  the 
appeal. 

Refused  in  such  cases  as  the 
following : — 

Curry  v.  Curry,  in  S.  C.  13 
March  1880,  Cassels'  Digest,  778. 
The  Ct.  of  Appeal,  Ontario,  40.  A. 
E.  63,  held,  affirming  Spragge,  Ch., 
26 Grant  l8,thatmoneyreceivedfor 
sale  of  land  was  received  for  the 
joint  benefit  of  two  brothers.  The 
S.  C.  were  equally  divided. 

1880,  June  18.  Special  leave 
refused. 

Special  leave  refused  in  Dumou- 
lin  v.  Langjrey,  S.  C.  Nov.  8, 
1886,  13  S.  C.  E.  258,  appeal 
brought  per  Saltum  under  S.  C. 
A.  A.,  1879,  s.  6,  to  the  S.  C.  from 
judgment  of  Chancery  Div.,  On- 
tario, 19  Dec,  7  O.  E.  499,  644, 
1884,  which  the  S.  C.  affirmed  [Sir 
W.  Eitchie,  C.J .,  Fournier,  Henry, 
Taschereau,  and  Gwynne,  JJ.]. 

An  action  was  brought  by  Lang- 
trey  and  others  against  Dumoulin, 
the  incumbent  of  the  rectory  of 
St.  James  in  the  city  of  Toronto, 
to  have  certain  lands  declared  to 
be  held  by  him  not  only  for  him- 
self, but  for  the  benefit  of  the 
other  rectories  in  the  city  of  To- 
ronto. Ferguson,  J.  decided  in 
favour  of  the  claim,  which  decision 
was  affirmed  by  the  Chancery  Di- 
vision. An  appeal  was  taken  in  the 
name  of  the  defendant,  but  in  the 
interest  of  the  vestry,  parishioners, 
and  churchwardens  of  St.  James' 
Church,  who,  as  the  rector  de- 
clined instituting  on  his  own  be- 
half an  appeal  from  the  judgment, 
obtained  an  order  from  the  S.  C. 
enabling  them  to  appeal  in  the 
name  of  the  rector  upon  their  in- 
demnifying him  against  all  costs. 
The  claim  of  the  vestry  and  church- 
wardens was,  that  they  and  the 
parishioners  of  the  said  rectory  are 
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the  curtius  que  trustent  of  the  lands 
mentioned  in  the  plaintiff's  state- 
ment of  claim,  and  that  the  rector  of 
St.  James  holds  the  same  merely  as 
a  trustee  to  their  use,  and  that, 
therefore,  the  lands  in  respect  of 
which  the  suit  has  been  instituted 
do  not  come  within  the  operation  of 
the  statutes,  chap.  16.,  as  amended 
by  chap.  17.  of  the  statutes  of  the  late 
province  of  Canada,  passed  in  the 
session  29  &  30  Vict.,  and  the  two 
Acts  39  Vict.  (Ont.)  c.  109.  and 
■41  Vict.  (Out.)  c.  69.  The  S.  C. 
held  that  they  were  rectory  lands 
and  were  held  by  the  rector  of  the 
church  of  St.  James  as  a  corpora- 
tion sole  for  his  own  use,  and  not  in 
trust  for  the  vestry  and  churchwar- 
dens or  parishioners  of  the  rectory, 
and  such  vestry  and  churchwardens 
had  therefore  no  locus  standi  in 
curia  in  respect  of  the  said  lands. 

1887,  June  18.  Lord  Watson,  in 
refusing  leave  [there  being  also 
present  Lord  Fitzgerald,  Lord  Hob- 
house,  Sir  Barnes  Peacock,  and  Sir 
R.  Couch],  said  :  "In  disposing  of 
this  petition  their  Lordships  do  not 
think  it  necessary  to  raise  any 
question  regarding  the  interest  and 
right  of  the  petitioners  to  insist  in 
the  action.  They  will  assume  the 
petitioners  have  a  locus  standi,  and 
that  the  point  was  rightly  decided  by 
the  judges  of  the  Supreme  Court  of 
Canada.  The  questions  of  law  in- 
volved in  the  case  are,  no  doubt, 
of  considerable  importance  to  liti- 
gants who  are  represented  at  the 
bar,  and  are  calculated  to  attract 
the  attention  of  the  public.  At 
the  same  time,  their  Lordships  can- 
not regard  these  questions  as  being 
of  general  importance  in  the  strict 
and  proper  sense  of  that  term  ;  their 
determination  one  way  or  another 
will  not  affect  other  interests  than 
those  of  the  parties  to  the  action. 
It  will  not  be  decisive  of  any 
general  principle  of  law.  In  these 
circumstances  the  question  which 
their  Lordships  have  to  consider  is 
this  :  Whether  the  case  is  in  itself 
of  such  importance,  or  of  such 
nicety,    as    to    require    that    this 
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Board,  in  the  interests  of  justice,  Dumotilin  v, 
should  review  the  unanimous  deter-  Lasgtbey. 
mination  of  nine  judges  of  the  Cana- 
dian courts.  The  petitioners  them- 
selves resorted  per  Saltum  to  the  S.C. 
of  Appeal  in  Canada,  and  according- 
ly their  Lordships  must  deal  with 
the  petition  on  the  footing  that  they 
have  exhausted  the  courts  of  that 
country.  The  case  has  been  de- 
cided carefully,  after  full  hearing, 
by  nine  judges,  five  of  them  mem- 
bers of  the  S.  C.  of  Canada ;  and  in 
these  circumstances  their  Lordships 
do  not  think  they  would  be  war- 
ranted under  the  provisions  of  the 
Act  of  1875  [institution  of  Supreme 
Court  Act]  in  recognising  this  as  a 
proper  case  for  the  exercise  of  Her 
Majesty's  prerogative."  Pelition 
dismissed  with  costs.  [See  judg- 
ment in  P.  C.  Printed  Papers, 
Lincoln's  Inn  Library.] 

McLbod,  assignee  of  Jewett  &  McLeod  v. 
Co.,  v.  New  Brunswick  Eailway  New  Bj ' 
Co.,  Feb.  3,  1880,  5  S.  C.  R.  281. 
The  court  was  equally  divided,  and 
S.  C.  N.  B.  was  affirmed.    A  ques 
tion  of  construction  of  an  agree- 
ment, and  as  to   the  property  in 
timber.     Refused    18    June   1880 
[Sir  J.  Colvile,  Sir  B.  Peacock,  Sir 
M.    E.    Smith,    and    Sir    Robert 
Collier  present] . 

Chkveiekw.  The  Queen,  March 
1,  1880,  4  S.  C.  R.  1.  The  plain- 
tiff claimed  against  the  Crown  to 
be  entitled  to  works,  booms,  and 
canals  known  as  the  Gatineau 
Works,  and  claimed  $200,000  for 
rent  and  profits. 

The  Crown  pleaded  prescription. 
The  action  was  raised  by  petition 
of  right.  J.  T.  Taschereau,  J.,  dis- 
missed the  petition.  The  S.  C. 
[Ritchie,  C.J.,  H.  E.  Taschereau 
and  Gwynne,  JJ.,  Fournier  and 
Henry,  JJ.,  dissenting]  held  that 
before,  and  under,  the  Code,  art. 
2211,  the  Crown  could  invoke 
prescription.  And  had  in  this 
case  purchased  the  land,  &c, 
in  good  faith,  and  acquired  an  un- 
impeachable title  by  ten  years' 
peaceful  possession. 
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1881,  March  8.  Sir  Barnes  Pea- 
cock, Sir  M.  E.  Smith,  Sir  R. 
Collier,  and  Sir  R.  Couch  refused 
special  leave. 

Russell  v.  Lefeancois,  Jan.  11, 
1883,  8  S.  0.  R.  335.  Fournier, 
Henry,  Taschereau,  and  Gwynne, 
JJ.,  Ritchie,  C.J.,  and  Strong,  J., 
dissenting,  reversed  Q.  B.  Quebec, 
which  had  affirmed  the  Sup.  Ct. 
The  question  was  whether  the 
testator  was  insane  at  the  execution 
of  his  will ;  and  (2)  if  the  will  was 
obtained  by  undue  influence  of  a 
person  he  thought  to  be  his  lawful 
wife.  The  Sup.  Ct.,  Meredith,  »T., 
held  the  will  valid. 

1883,  March  19.  Special  leave 
refused. 

Molleue  v.  Lamoueeux,  8th 
Marchl886,Cassels'  Dig.  (1893) ,  7 1 . 
The  question  was  whether  Molleur 
was  acting  as  the  nominee  or 
locum  tenens  of  the  Bank  of  St. 
John's.  Lamoureux  compounded 
with  his  creditors  for  the  sum  of 
25  cents  in  the  dollar  or  5*.  in  the 
pound.  The  defendants,  the  Bank 
of  St.  John's,  were  placed  among 
the  unsecured  creditors  for  $23,431, 
the  composition  on  which  would  be 
$5,857.86.  The  plaintiff  entered 
into  negotiations  with  Molleur  to 
obtain  the  amount  of  the  composi- 
tion to  his  creditors,  a  sum  of 
$24,173.63,  the  result  being  a  deed, 
16  May  1876,  between  these  two 
and  the  assignee,  which  recited  the 
plaintiff  had  received  from  Molleur 
$25,251.55  for  the  purpose  of  pay- 
ing the  composition  to  his  creditors 
and  for  securing  repayment  of  this 
sum,  together  with  a  bonus  of 
$4,000,  as  one  of  the  considerations 
for  the  said  advance.  The  plaintiff 
requested  the  assignee  to  assign  to 
Molleur  all  the  plaintiff's  property. 
Molleur  dealt  with  the  property  of 
the  plaintiff  until  1879,  when  the 
plaintiff  raised  this  action,  contend- 
ing Molleur  was  the  nominee  of  the 
bank,  and  had  paid  the  bank  in  full 
instead  of  only  a  composition,  and 
had   so    improperly    managed   the 


estate  as  to  cause  plaintiff  a  con- 
siderable loss. 

29  Jan.  1883.  Sup.  Ct.,Chagnon, 
J.,  held  Molleur  was  the  lucum 
tetens  of  the  bank,  and  that  he 
should  render  a  sworn  account, 
which  he  did,  claiming  a  balance 
still  due  of  $3,814.18;  that  Mol- 
leur was  justified  in  paying  the 
bank  the  amount  of  the  notes  for 
which  they  held  the  endorsement 
of  L'Ecuyer  Cthe  cashier  of  the 
bank),  there  being  no  evidence  that 
the  hypothec  held  by  L'Ecuyer  was 
not  a  bond  fide  security,  of  which 
the  bank  had  a  right  to  the  benefit ; 
that  the  bank  was  justified  in  retain- 
ing the  bank  shares  the  property 
of  the  plaintiff  to  be  applied  on  the 
balance  of  its  claim ;  that  the  bank 
was  entitled  to  $25,251.55,  together 
with  the  bonus  of  $4,000,  and  in- 
terest on  all  the  amounts  due  ex- 
cept the  bonus,  and  ordered  an 
inquiry. 

The  Q.  B.  reversed  the  finding 
that  Molleur  was  the  locum  tenens 
of  the  bank,  and  disallowed  in- 
terest. 

The  S.  C.  of  Canada  affirmed  the 
judgment  of  Chagnon,  J.,  in  the 
Sup.  Ct.  with  variations. 

1886,  Nov.  13.  Leave  to  appeal 
refused  by  the  Judicial  Committee. 

Smith  v.  Goldie,  June  19th 
1883,  9  S.  C.  R.  46,  reversing 
7  O.  A.  R.  628.  The  question  is 
thus  described  by  Ritchie,  C.  J. : 
"  This  is  a  very  important  case. 
The  main  and  substantial  question 
raised,  and  on  which  the  case  was 
decided  in  the  court  below,  was 
whether  the  machine  was  a  patent- 
able machine ;  and  the  learned 
judges  of  the  Court  of  Appeal  held 
that  the  combination,  though  ad- 
mittedly producing  a  useful  result, 
was  nevertheless  not  patentable  in 
law.  After  a  careful  consideration 
of  the  evidence,  I  have  arrived  at 
the  conclusion  that  this  machine 
was  a  new  combination  of  old 
machinery  or  instruments,  whereby 
a  new  and  useful  result  was  ob- 
tained, by  which  a  new  effect  was 


B.rT.A.  ACT,  s.  101.— AGREEMENT  CASE. 


475 


produced,  which  is  stated  to  have 
revolutionised  the  manufacture  of  a 
certain  description  of  flour  pro- 
ducing a  materially  better  article, 
and  therefore,  I  think,  it  is  the  sub- 
ject of  a  patent.  I  think,  where  the 
patent  is  a  combination,  the  com- 
bination itself  is  the  novelty  and 
also  the  merit,  and  this  view  is,  in 
my  opinion,  abundantly  supported 
by  the  following  authorities."  [His 
Lordship  read  the  well-known  au- 
thorities on  this  head.] 

1884,  March  4.  Special  leave 
refused. 

Moffatt  v.  Merchants'  Bank 
op  Canada,  Jan.  12,  1835,  11 
S.  C.  R.  46,  affirming  [Gwynne,  J., 
dissenting]  the  Ch.  D.  Ontario  [Fer- 
guson, J.],  5  O.R.  122.  Leave  to 
appeal  direct  to  the  S.  C.  was  given 
under  sec.  6,  Sup.  Ct.  Amendment 
Act,  1879,  42  Vict.,  on  the  ground 
that  the  Ct.  of  App.  would  be  bound 
by  the  case  of  Cameron  v.  Kerr, 
3  O.  A.  R.  30.  Ferguson,  J.,  gives 
the  facts  thus :  The  bank  held  the 
commercial  paper  of  the  firm  Lewis 
Moffatt  for  advances.  The  firm 
applied  for  further  advances  for  a 
limited  period,  and  it  was  agreed 
such  additional  advances  should  be 
made  upon  the  bank  receiving 
security  for  the  indebtedness  of  the 
firm,  which  was  $153,011.  A 
mortgage  on  land  and  premises 
was  executed  by  the  firm.  On  the 
same  day  an  agreement  was  exe- 
cuted between  Lewis  Moffatt,  K.  M. 
Moffatt,  and  George  Moffatt,  the 
defender  of  the  1,  2,  and  3  parts 
respectively,  and  the  bank.  This 
recited  the  indebtedness  of  the  firm, 
and  the  threats  to  close  the  ac- 
count unless  the  bank  received 
further  security.  This  agreement 
contained  a  covenant  by  which  the 
parties  of  the  1,  2,  3  parts  declared 
themselves  jointly  and  severally  in- 
debted to  the  bank  in  the  sum  of 
110,000,  to  be  well  and  truly  paid 
within  nine  months  as  secured  by  a 
money  bond  of  even  date.  The 
firm  was  declared  insolvent  12  Aug. 
1875,  and  the  bank  declared  there 
was  a   deficiency  in  the  property 


mortgaged  to  the  extent  of  $50,00      Moffatt  v. 
and  that  they  were  bound  to   be  ^H0AFNTS 
paid  the  $10,000  by  the  defendant  Canada. 
George   Moffatt.      The  defendant 
alleged  he  was  induced  to  sign  on 
misrepresentation  made  to  him  by 
one  of  his  co-obligors,  that  it  was 
to  secure  the  bank  against  any  loss 
which  might  arise  by  reason  of  the 
bank  refraining  from  the  registra- 
tion of  the  mortgage,  or  by  reason 
of  any  over  valuation  of  the  property 
embraced  in  it.  The  S.  C.  [Gwynne, 
J.,  dissenting]  held  the  defendant 
bound  by  the  bond. 

1885,  Nov.  14.  [Lord  Monks  well, 
Lord  Robhouse,  Sir  Barnes  Pea- 
cock, and  Sir  R.  Couch.]  Special 
leave  to  appeal  refused,  on  theground 
that  the  appeal  involved  only  the 
question  of  the  construction  of 
an  agreement  between  the  parties, 
and  was  not  of  sufficient  public 
interest  or  importance  to  warrant 
leave. 

Grand     Tkunk     Railway    v.  Grand  Trunk 
Beckett.     Special  leave   refused.  Railway  v. 
[See  ante,  p.  444.]  Beckett. 

Montreal    Passenger    Rail-  Montreal 
way    Co.    v.    Parker,    22   June  E"™™™ 
1885,  S.  C.,  Cassels'  Dig.  (1893)  v^lZn°' 
731.     Claim   for   damages  for  in- 
juries  incurred   by  being    thrown 
out  of  a  waggon  crossing  a  railway 
track.     Plaintiff  alleged  faulty  con- 
struction of  the  track. 

Sup.  Ct.  [Torrance,  J.],  found 
that  the  track  was  in  bad  order, 
and  gave  $2,500  damages.  The 
Q.  B.  Quebec  reversed  that  find- 
ing. The  S.  C.  reversed  the  Q.  B. 
Quebec,  Strong,  J.,  dissenting. 

In  the  Privy  Council,  it  was 
urged  that  the  question  involved  a 
question  of  law  of  importance, 
namely,  whether  the  bye-laws  of 
the  city  of  Montreal  making  the 
railway  company  liable  for  damage, 
however  caused,  were  valid.  This 
constructionwas  upheld  by the  jud°B 
of,  first  instance.  The  intermediate 
court  and  the  S.  C.  decided  the 
matter,  not  on  the  law,  but  on  the 
question  of  negligence  in  allowing 
the  track  to  be  in  a  faulty  condition. 
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1885,  14  Nov.  [Lord  Monkswell, 
Lord   Hobhouse,  Sir  Barnes  Pea- 

''  cock,  and  Sir  R.  Couch.]  Special 
leave  to  appeal  refused  by  the  Ju- 
dicial Committee,  it  appearing  that 
the  question  had  been  decided  on 
a  pure  question  of  fact. 

Att.-Gen.  of  Nova  Scotia  v. 
Gregory,  Cassels'  Dig.,  727.  In 
this  case  Gregory  obtained  a  ver- 
dict against  the  Halifax  Company 
for   $80,000,  S.  C.  N.  S. 

1886,  April  3.  [Lord  Black- 
burn, Lord  Hobhouse,  and  Sir  R. 
Couch.]  It  was  urged  by  the 
counsel  for  the  Attorney-General 
of  Nova  Scotia  that  the  Crown  had, 
irrespective  of  leave,  a  right  of  ap- 
peal. Lord  Blackburn  said  he  did 
not  know  that  the  Crown  had  any 
prerogative  to  appeal  from  a 
judgment  against  itself  any  more 
than  anybody  else  ;  that  there  had 
been  many  instances  in  which 
parties  representing  the  Crown 
have  asked  for  and  obtained  special 
leave,  but  his  Lordship  was  not 
aware  of  any  instance  in  which  it 
has  been  asserted  that  merely  be- 
cause the  party  desiring  to  appeal 
happened  to  be  the  Crown  there 
was  a  right  to  appeal.  [See  Can. 
Gaz.] 

Lord  Hobhouse  stated  the  facts 
as  follows  (11  App.  Cas.  229; 
55  L.  J.  P.  C.  40;  55  L.  T. 
.270)  : — The  company  appealed  to 
the  S.  C.  Canada,  and  the  only 
real  question  was  whether  $40,000 
of  the  $80,000  should  be  paid  to 
one  Hill  instead  of  being  paid 
to  Gregory.  It  was  a  matter  of 
indifference  to  the  Halifax  Com- 
pany whether  they  paid  Hill  or 
Gregory,  therefore  the  company 
appealing  were  acting  on  behalf  of 
Hill,  and  it  was  agreed  Hill  really 
represented  the  Government  of 
Nova  Scotia,  who  now  appear  by 
their  Attorney-General.  Gregory 
obtained  $40,000  out  of  the  $80,000 
from  another  source ;  he  could  not 
obtain  that  over  again  under  his 
verdict  from  the  Halifax  Company, 
so  the    case   was  confined    to  the 


$40,000  left,  and  which  the  Govern- 
ment of   Nova    Scotia    was  alone 
interested    in.       When    the    case 
came    before  the    S.    C.     it   was 
thought  better  to   have    the  real 
parties  face  to  face ;  a  special  agree- 
ment  was  made  for  that  purpose 
in  the  presence  of  Strong,  J.,  and, 
with   the    sanction    of    the   court, 
upon  that  agreement  the  Attorney- 
General  for  Nova  Scotia  came  in 
and  consented  that  the  province  of 
Nova  Scotia  should  be  bound  by 
the  order  to  be  made  on  the  appeal. 
Then  the  agreement  goes  on  to  say 
what  the  court  is  to  do,  and  it  is 
the   form    common   to    arbitration 
agreements.     It  does  not  say  that 
when     the    Attorney-General     of 
Nova  Scotia  has  been  substituted 
for    the   Halifax    Company   as   a 
party  the  court  is  to  exercise  all  its 
ordinary  jurisdiction  in  appeal,  but 
it  goes  on  to  give  the  court  a  num- 
ber   of    special    powers,    and    to 
restrict  its  powers  in  some  respects. 
The   respondent's    right    (that  is 
Gregory's  right)  is  to  be  limited  to 
a   claim   for   damages    on   certain 
grounds  that  are  mentioned.     The 
court  receives  special  power  in  de- 
termining the  question  to  have  re- 
gard to  all  equitable  as  well  as  legal 
rights  of  the  parties  arising  from 
the  facts  and  documents  in  evidence, 
without  reference  to  the  pleadings 
or  the  present  state  of  the  record. 
Well,  that  obviously  points  to  a 
question  referred  to  at  considerable 
length,  namely,  the  question  of  the 
validity  of  an  agreement  between 
Gregory  and  Hill,  under  which  Hill 
claimed  the  $40,000,  and  on  which 
an  opinion  has  been  expressed  ap- 
parently by  one  of  the  judges  that 
the  agreement  was  obtained  under 
undue  pressure  and  influence.    The 
court  is  to  have  power  to  make  such 
orders  as  to  costs  as  to  it  shall  seem 
meet,  and  as  it  would  have  power 
to  do  in  a  suit  in  equity,  and  the 
agreement   winds    up    by    saying  : 
"  The  order  to  be  made  pursuant  to 
this  agreement  shall  be  considered 
a  final  disposition  of  all  contentions, 
whether  now  in  litigation  or  not," 
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arising  under  the  articles  which  are 
the  subject  of  dispute  in  the  suit. 

"  Their  Lordships  consider  that 
in  deciding  the  case  the  Supreme 
Court  was  not  acting  in  its  ordinary 
jurisdiction  as  a  Court  of  Appeal, 
but  was  acting   under  the  special 
reference   made    to    it   under  this 
agreement.  Their  Lordships  are  dis- 
posed to  think  that  even  if  it  were 
open  to  them  to  give  leave  to  appeal 
in  this  case,  the  questions  raised  are 
not  of  sufficient  magnitude  or  public 
interest  to  induce  them  to  depart 
from  the  ordinary  rule,  that  persons 
who   have    gone   to   the    Supreme 
Court  of  Canada,  and  have  there 
failed,  shall  not  proceed  to  appeal 
to  Her  Majesty  in   Council ;  but 
they  do  not  go  into  that,  because 
they  consider  that  in  this  case  an 
appeal   does  not  lie  to  the  Queen 
in    Council."      Appeal    dismissed 
with  costs. 

Kearney  v.  Creelman,  Feb. 
17,  1886,  14  S.  C.  R.  33,  affirming 
18  S.  C.  N.  S.  (6  Russ.  &  Geld.)  92. 
This  was  an  action  for  the  recovery 
of  land  in  Nova  Scotia.  The  plain- 
tiff contended  that  the  sale  of  the 
land  under  a  decree  in  a  Chancery 
suit  was  bad,  inasmuch  as  he  alleged 
the  only  way  in  which  land  of  a 
deceased  person  can  be  sold  in  Nova 
Scotia  is  by  a  petition  to  the  Gover- 
nor in  Council.  He  also  attacked 
the  validity  of  the  mortgages  and 
the  proceedings  in  the  foreclosure 
suit.  Judgment  was  given  against 
the  claim  by  a  judge  sitting  without 
a  jury.  This  was  affirmed  by  the 
S.  C.  N.  S.,  which  court  was 
affirmed  by  S.  C.  Canada,  on  the 
ground  that  even  if  the  sale  was 
not  good,  the  title  to  the  land  was 
outstanding  in  the  representatives 
of  the  mortgagee,  and  the  plaintiff 
could  not  recover  in  an  action  of 
ejectment,  but  the  majority  of  the 
Court,  Ritchie,  C.J.,  Strong,  Four- 
nier,  and  Gwynne,  JJ.,  held  the 
sale  was  valid,  Strong,  J.,  adding 
that  the  Imperial  Act  5  Geo.  2. 
c.  7.  was  valid  in  Nova  Scotia,  not 
having  been  altered  by  any  Nova 


Scotia  Act.  Henry,  J.,  doubted 
on  this  last  point.  [5  :  Geo.  2.  c. 
7.  is  repealed  by  S.  L.  R.  Act, 
1887.] 

1886,  Nov.  13.  Special  leave 
refused. 

Arpin  v.  The  Queen,  17  D^c. 
1887,  14  S.  C.  R.  736,  which 
affirmed  Q.  B.  Quebec.  A  question 
of  fact  whether  the  Government 
had  undertaken  a  contract  to 
supply  waggons  to  carry  hay.  The 
court  of  first  instance  held  the 
Government  had  so  contracted. 
The  Q.  B.  Quebec  reversed  that 
decision,  and  the  S.  C,  without 
entering  into  the  merits,  followed  the 
ruling  of  the  Q.  B.,  the  judgment 
being  wholly  founded  upon  ques- 
tions of  fact.  [See  10  Can.  Gaz. 
275.] 

1887,  Dec.  29.  [Present,  Lord 
Fitzgerald,  Lord  Hobhouse,  Sir 
Barnes  Peacock,  and  Sir  R.  Couch.] 
Special  leave  to  appeal  refused. 

Exchange  Bank  op  Canada  v. 
Basque  du  Peuple,  22  June  1887, 
S.  C;  Cassels'  Dig.,  1893,  79. 
The  Supreme  Court  was  equally 
divided  [Ritchie,  C.J.,  Fournier 
and  Henry,  JJ.,  for  affirmance, 
Strong,  Taschereau,  and  Gwynne, 
JJ.,  for  reversing]  as  to  whether 
Craig,  the  manager  and  president  of 
the  Exchange  Bank,  had  authority, 
and  was  acting  within  the  scope  of 
his  duties  in  accepting  four  cheques 
of  G.  which  were  not  to  be  paid 
until  a  subsequent  date,  and  which 
the  Banque  du  Peuple  had  dis- 
counted. The  Q.  B.  Quebec  held 
the  Exchange  Bank  liable.  The 
S.  C.  being  equally  divided,  this 
decision  stood. 

1887,  July  22.  [Present,  Lord 
Hobhouse,  Sir  Barnes  Peacock,  Sir 
James  Hannen,  and  Sir  R.  Couch.] 
Special  leave  refused. 

Lucy  Mac  Queen  v.  The 
Queen,  Dec.  13,  1887,  16  S.  C.  R, 
1.  The  judgment  of  Gwynne,  J., 
in  the  Exchequer  Court,  Ontario, 
stood;  the  S.  C,  composed  of 
Ritchie,    C.J.,    Strong,    Fournier, 
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Henry,  Taschereau,  and  Gwynne, 
JJ.,  being  equally  divided. 

1888,  July  14.  Lord  Hob- 
house,  Sir.  E.  Couch,  Sir  Barnes 
Peacock.  Eefused  special  leave 
to  appeal,  as  it  appeared  to  their 
Lordships  the  proper  person  did 
not  seem  to  be  appealing,  the 
MacQueens  having  conveyed  the 
whole  of  the  lands  to  the  officer 
appointed  to  acquire  the  lands  for 
the  Eideau  Canal,  in  fee,  for  £1,200. 

Beaddet  v.  North  Shore 
Eailway     Company,     Dec.     14, 

1887,  15  S.  C.  E.  44,  reversing 
Q.  B.  Quebec,  restoring  judg- 
ment of  the  Sup.  Ct.,  holding 
that  the  arbitration  was  quite 
regular,  and  the  award  perfectly 
good  and  binding  on  the  parties. 
The  railway  company  applied 
for  special  leave  to  appeal.  Their 
contentions  were :  (1)  That  the 
arbitrators  did  not  at  their  first 
meeting  appoint  a  time  for  a 
final  meeting;  and  (2)  That  the 
description  of  the  land  differs  from 
that  in  the  submission. 

It  was  argued  that  the  Q.  B. 
Quebec  had  found  that  there  was 
a  fatal  discrepancy  between  the 
terms  of  the  notice  and  the  award, 
the  material  thing  being  the  cor- 
rect description  of  the  land. 

1888,  11th  Feb.  The  Judicial 
Committee  [Lord  Hobhouse,  Lord 
Macnaghten,  Sir  Barnes  Peacock, 
and  Sir  E.  Couch]  were  of  opinion 
this  was  an  appropriate  case  for 
the  Supreme  Court  to  settle,  and 
their  judgment  ought  to  be  final. 
[See  10  Can.  Gaz.  463.] 

It  may  be  noted  that  if  the 
parties  had  come  straight  from  the 
Q.  B.  Quebec  to  the  Judicial 
Committee,  they  would  have  had  a 
Privy  Council  decision. 

Forsyth    v.    Bury,   June   14, 

1888,  15  S.  C.  E.  543  [Strong, 
Fournier,  and  Taschereau,  JJ., 
Eitchie,  C,  J.,  and  Gwynne,  J.,  dis- 
senting], affirming  Q.  B.  Quebec, 
which  had  reversed  the  Sup.  Ct.  The 
question  raised  was  as  to  the  sale  of 


the  Island  of  Anticosti.  Strong,  J., 
gave  the  following  as  the  facts : — 
This  action  was  instituted  by  the 
respondent  as  one  of  several  co- 
owners  of  the  Island  of  Anticosti 
for  the  licitation  of  the  property, 
and  the  appellant,  being  also  owner 
of  a  share  in  the  island,  was  a  de- 
fendant in  the  action.  The  appel- 
lant pleaded  no  plea  or  defence 
raising  any  question  as  to  the  vali- 
dity of  the  plaintiff's  title,  either  by 
challenging  the  constitutional  cha- 
racter of  the  charter  granted  (by 
the  Dominion)  to  the  Anticosti 
Company  (the  plaintiff's  immediate 
auteurs),  or  by  impeaching  the 
legality  of  the  company  under  the 
provisions  of  the  charter,  but  al- 
lowed a  judgment  ordering  the 
licitation  of  the  property  to  be  ren- 
dered sub  silentio.  Pursuant  to 
judgment  thus  rendered,  the  pro- 
perty was  sold  and  the  purchase 
money  lodged  in  court.  There- 
upon the  prothonotary  made  his 
report  of  distribution  of  the  moneys 
thus  arising  from  the  sale,  by  which 
he  collocated  the  parties  to  the 
action.  The  appellant,  Mrs.  For- 
syth, has  contested  this  collocation 
so  far  as  relates  to  the  moneys 
allowed  to  the  respondent  by  an 
opposition,  in  which  she  attacks  the 
respondent's  title  to  the  share  of 
this  property  which  he  claimed  in 
the  action,  and  has  thus  for  the 
first  time  raised  the  questions  which 
have  been  argued  in  the  appeal. 
His  Lordship  then  said  that  by 
allowing  a  judgment  for  licitation 
to  pass  without  objection  the  ap- 
pellant must  be  considered  to  have 
admitted  the  respondent's  title,  and 
between  these  parties  the  matter 
was  res  judicata,  although  his 
Lordship  was  convinced  that  the 
charter  of  the  Anticosti  Company 
was  ultra  vires  the  Dominion,  and 
also  that  the  company  had  no  autho- 
rity to  acquire  the  property  of  the 
respondent  until  the  amount  of 
share  capital  provided  for  by  the 
Act  of  incorporation  had  been  in 
good  faith  subscribed  for,  and  10 
per  cent,  thereon  bond  fide  paid  up, 
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neither  of  which  pre-requisites  had 
been  complied  with. 

1888,  July  28.  Sir  Barnes  Pea- 
cock [there  being  also  present  Lord 
Hobhouse  and  Lord  Macnaghten], 
in  refusing  special  leave  to  appeal, 
said  :  If  the  appellant  had  opposed 
the  grant  of  the  decree  on  the 
ground  that  the  sale  to  Bury  was 
not  valid,  the  constitutional  ques- 
tion might  have  been  argued,  but 
that  opportunity  not  having  been 
taken  the  question  could  not  be  re- 
opened.    11  Can.  Gaz.  418. 

McMillan  (plaintiff)  v.  The 
Grand  Trunk  Railway,  March 
18,  1889, 16  S.  C.  R.  543,  reversing 
15  0.  A.  R.  14  and  12  O.  R.  103. 
This  was  a  claim  for  damage  to 
goods  sent  from  Toronto  to  the  town 
of  McGregor  (Portage  La  Prai- 
rie being  afterwards  substituted), 
Manitoba.  The  action  was  raised 
against  the  Grand  Trunk  Railway 
Co.  and  the  Canadian  Pacific  Rail- 
way j  ointly .  The  goods  were  found 
in  possession  of  the  latter  line 
when  damaged,  and  the  plaintiff 
had  accepted  a  sum  of  money  from 
them  as  to  his  claim  against  them. 
The  Grand  Trunk  Railway  Co. 
pleaded  a  special  clause  in  their 
contract  that  they  were  not  liable 
for  any  damage  occurring  outside 
their  limits.  In  the  S.C., 'Strong  and 
Tascliereau,  JJ.,  held  that  the  loss 
having  occurred  after  the  transit 
was  over,  the  condition  reduced  the 
contract  to  one  of  mere  bailment,  and 
the  railway  was  not  liable.  Fournier 
and  Gwynne,  JJ.,  held  the  com- 
pany liable.  Ritchie,  C.J.,  was 
absent  when  judgment  was  deliver- 
ed, but  sent  a  note,  without  stating 
his  reasons,  that  the  appeal  of  the 
Grand  Trunk  should  be  allowed. 
In  that  case  it  was  queried,  Was  a 
release  of  one  of  several  tort  feasors 
a  bar  to  an  action  against  the  other  ? 
[See  the  decision  of  the  House 
of  Lords,  Palmer  v.  Wick,  and 
Pulteneytown  Steam  Shipping  Co., 
June  5,  [1894]  A.  C.  318;  71 
L.  T.  163.] 


1889,  May  17.  [Lord  Hobhouse, 
Lord  Macnaghten,  and  Sir  R. 
Couch.]  Special  leave  to  appeal 
refused. 

Alexander  (defendant)  v.  Vye, 
April  30,  1889,  16  S.  C.  R.  501, 
affirming  28  S.  C.  N.  B.  89. 
The  action  was  one  of  libel.  The 
defendant  pleaded  not  guilty,  and 
the  sole  question  was  as  to  the 
admissibility  of  evidence  by  which 
it  was  sought  to  establish  that 
the  defendant  was  the  author  of 
the  newspaper  article  containing 
the  libel.  The  evidence  in  ques- 
tion was  that  of  the  editor  of 
the  newspaper,  who  had  thrown 
the  MS.  away  after  it  had  been 
set  up  in  type,  and  could  only 
say  from  his  recollection  of  the 
writing  as  compared  with  a  subse- 
quent letter  of  the  defendant  that 
the  previous  document  was  also 
written  by  the  defendant. 

1889,  Nov.  9.  Special  leave  re- 
fused: [Present,  Lord  Hobhouse, 
Lord  Macnaghten,  Sir  B.  Peacock, 
and  Sir  R.  Couch.] 

blckford  and  the  erie  and 
Huron  Railway  Co.  v.  Corpora- 
tion of  Chatham,  Jan.  15,  1889, 
16  S.  C.  R.  235,  p.  296.  Owing 
to  the  difference  between  the  judges 
of  the  S.  O,  the  appeal  and  cross 
appeal  from  14  O.  A.  R.  32,  which 
varied  10  O.  R.  257,  were  dismissed 
without  costs. 

The  action  was  brought  by 
Bickford  and  others  to  compel  the 
delivery  by  the  defendants  of  cer- 
tain debentures  to  the  amount  of 
$30,000  under  a  bye-law  of  the 
defendants.  The  question  was 
substantially  limited  on  the  part  of 
the  plaintiffs  to  whether  they  had 
fulfilled  certain  conditions  binding 
on  them  as  to  the  erection  of  a 
station. 

1889,  9  Nov.  [Lord  Hobhouse, 
Lord  Macnaghten,  Sir  Barnes  Pea- 
cock, and  Sir  R.  Couch].  Special 
leave  refused  on  the  ground  that 
the  appeal  involved  no  question  of 
great  public  importance. 
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Railway  Co. 
v.  Cobfobation 
of  Chatham. 


480     B.N.A.  ACT,  s.  101.— PRIORITY  OF  CREDITORS. 


CORPORATION 
OF  PONTIAC  V. 

Boss. 


The  Queen  v. 
The  Maritime 
Bank. 


Grand  Trunk 
Railway  v. 
County  of 
Halten. 


Corporation 
of  Toronto  v. 
Att.-Gen.  or 
Dominion. 


CORPORATION     OF     PONTIAC      V. 

Ross,  March  10,  1890,  17  S.  C. 
R.  406,  affirming  Q.  B.  Quebec. 
The  question  was  whether  deben- 
tures were  valid,  they  having  been 
signed  by  a  warden  who  was  merely 
such  de  facto  and  had  not  a  strictly 
legal  right  to  the  office. 

1890,  Nov.  29.  Special  leave  re- 
fused. [Lord  Halsbury,  L.C.,  Lord 
Hobhouse,  Lord  Macnaghten,  Sir 
B.  Peacock,  Sir  R.  Couch,  and 
Lord  Shand.] 

The  Queen  v.  The  Maritime 
Bane,  Dec.  14,  1889,  17  S.  C.  R. 
657,  reversing  27  S.  C.  K  B.  351. 
The  Maritime  Bank  stopped  pay- 
ment, and,  being  quite  insolvent, 
questions  arose  as  to  priorities. 
The  Dominion  Safety  Fund  Life 
Association  had  by  the  Canadian 
insurance  law  to  find  $50,000  se- 
curity before  it  could  obtain  a 
licence  to  carry  on  business.  They 
obtained  this  security  by  paying  into 
the  Maritime  Bank  $45,000  and 
$5,000  to  another  bank.  For  the 
$45,000  a  deposit  receipt  was  given 
to  the  Receiver- General,  and  was 
to  the  effect  that  the  Dominion 
Safety  Fund  Life  Association  had 
deposited  the  amount  stated  in  the 
said  bank,  payable  to  the  order  of 
the  Minister  of  Finance  of  the 
Dominion  in  trust  for  the  Domi- 
nion Safety  Fund  Life  Association. 
That  was  accepted  by  the  Govern- 
ment as  security  for  the  amount  of 
$45,000.  In  the  event  of  the  in- 
solvency of  the  assurance  associa- 
tion these  two  amounts  of  $45,000 
and  $5,000  would  be  taken  as 
assets  to  discharge  their  liabilities. 
On  the  stoppage  of  the  Maritime 
Bank  the  Dominion  Safety  Fund 
Life  Association  obtained  leave  in 
Canada  to  prosecute  the  suit  in  the 
name  of  Her  Majesty,  the  question 
being,  could  the  petitioners  in  this 
case  take  priority  to  the  notes  of 
the  bank,  notwithstanding  sec.  79, 
R.  S.  C.  (1886)  c.  120.,  and,  se- 
condly, was  the  deposit  of  $45,000 
.a  Crown  debt  at  all.  The  S.  C. 
held,  reversing    S.   C.   N.  B.   [Sir 


Henry  Strong,  C.J.,  dissenting], 
that  the  §45,000  had  never  ceased 
to  be  money  belonging  to  the  asso- 
ciation. In  the  Privy  Council  the 
petitioners  contended  that  if  this 
decision  was  not  reversed  the  as- 
sociation would  have  to  find  another 
$45,000. 

1890,  July  19.  [Lord  Watson, 
Lord  Macnaghten,  Sir  Barnes  Pea- 
cock, and  Sir  R.  Couch.]  Refused 
special  leave  to  appeal.  [See  15 
Can.  Gaz.  394.] 

Hoskin,  administrator  of  Ross, 
v.  Huhteau,  Dec.  11,  1890,  18 
S.  C.  R.  713,  affirming  the  court 
below.  The  question  was  as  to  the 
property  in  timber.  The  buyer  of 
timber  on  credit  pledged  it  on  the 
security  of  the  warehouse  receipt 
with  the  plaintiffs.  The  seller 
-did  not  separate  the  quantity  sold 
from  the  larger  bulk  in  which  it 
was  intermingled,  and  insured  the 
whole  stock  of  timber  as  his  own. 
Held  by  the  S.  C.  that  the  pro- 
perty still  remained  in  the  seller. 

1891,  4  July.  Leave  to  appeal 
to  Her  Majesty  in  Council  refused. 

Grand  Trunk  Railway  v. 
County  op  Halten,  Feb.  20, 
1893,  21  S.  C.  R.  716  [Sir  H. 
Strong,  C.J.,  Fournier,  Taschereau, 
Gwvnne,  and  Patterson,  JJ.], 
affirming  19  O.  A.  R.  252. 

The  question  was  whether  the 
Corporation  of  Halten  were  en- 
titled to  recover  the  whole  amount 
of  a  bonus  paid  to  the  Hamilton 
and  1ST orth- Western  Railway  in  aid 
of  the  road ;  the  condition  of  the 
bond  being  that  if  the  railway 
ceased  to  be  an  independent  road 
within  twenty-one  years  the  bonus 
was  to  be  repaid.  The  railway  had 
become  merged  in  the  Grand  Trunk 
Railway  within  the  twenty-one 
years.  The  S.  C.  held  the  bonus 
repayable. 

1893,  25  March.  Special  leave 
refused. 

Corporation  op  Toronto  v. 
Att.-Gen.  op  Dominion,  Feb.  20, 
1893,  23  S.  C.  R.  514,  reversing  a 
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decision,  18  O.  A.  R.  022;  20  O.  R, 
19,  in  favour  of  the,  city  of  Toronto. 
The  facts  are  thus  given  by  Sir 
Henry  Strong,  C.J. :  The  question 
represented   for   decision    involves 
the   validity,    as    applied    to    the 
Crown  representing  the  Dominion 
Government,  of   a  bye-law  of  the 
city  of   Toronto,    dated    23    April 
1888.      By    the    bye-law    it  was 
enacted  that  all  half-yearly  water 
rates    paid    within    the     first  two 
months  of  the  half  year  for  which 
they  are  due  shall  be  subject  to  a 
reduction  of  50  per  cent.,  save  and 
except  in  the  cases  of  Government 
or   other     institutions    which    are 
exempt  from  city  taxes,  in  which 
cases  the  said  provisions  as  to  dis- 
count shall  not  apply.     The  Crown 
in  right  of  the  Dominion  has  vested 
in  it   certain    public    property    in 
the  city  of   Toronto — namely,  the 
Custom  House   and   the   Customs 
Warehouse,    the    Post  Office   and 
the  Inland  Revenue,  and  Receiver- 
General's    Office,    and  for  several 
years  past,  prior  to  the  institution 
of   this    action,    water    had    been 
supplied  to  these  buildings  by  the 
Waterworks    Department    of    the 
city  of  Toronto.      From  the  date 
of  the  bye-law  the  Waterworks  De- 
partment refused  to  make  any  re- 
bate  on  the  payment  by  the  Do- 
minion Government    of    its   water 
rates  within  the  time  prescribed  by 
the  bye-law,  and  the  full  amount 
of  these  rates  have  been  paid  under 
protest.     This  action  was  brought 
by  the  Dominion  to  recover  back 
the  amount  of  the  discount  or  re- 
bate, equal  to  one  half  of  the  whole 
amount  paid.     By  the  B.N.  A.  Act, 
the  property  of   the  Dominion  is 
exempt  from  taxation. 

1893,  July  29.  [Present :  Earl  of 
Selborne,  Lord  Hobhouse,  Lord 
Macnaghten,  Lord  Morris,  and  Sir 
R.  Couch.]  Their  Lordships  refused 
special  leave,  considering  the  judg- 
ment of  the  S.  C.  so  plainly  right. 
[See  21  Can.  Gaz.  414.] 

BOULTON  AND  AlGOMA  TRAD- 
ING Co.  v.  Shea,  March  13,  1894, 

S  2340. 


22  S.  C.  R.  742,  affirming  Q.  B.  f^  "" 
Ontario.  trading  Co. 

A  question  between  lessor  and  „.  Shea. 
lessee,  wherein  the  S.  C.  held  the 
lessor  was  not  entitled  to  bring  an 
action  for  arrears  of  rent,  payment 
of  use  and  occupation,  damage  for 
breach  of  covenant  in  removing 
gravel,  &c,  against  the  lessee  until 
he  was  paid  for  his  improvements. 
It  appeared  that  the  Algoma  Trading 
Co.  had  leased  certain  Crown  lands 
to  Shea.  The  lease  contained  a 
covenant  by  Shea  not  to  remove 
gravel,   &c.      Shea  ascertained  no 

Crown  patent  had  issued  to 
the  company,  and  thereupon  sold 

gravel,  and  asked  for  a  patent  for 

himself.     But  the  Crown  granted 

a  patent  to  the  company  on  con- 
dition they  paid  Shea  for  his  im- 
provements.    There  was  an  award 

as  to  these,  but  it  was  not  taken 

up.  The  company  afterwards  as- 
signed   their    patent    to    Boulton, 

who  thereupon  brought  this  action 

against  Shea  for  rent,  &c.    Held  by 

the  S.  C.  that  he  was  not  entitled 

to  do  so,  until  he.  had  paid  Shea 

for  his  improvements. 

1894,  June  23.     [Present:  Lord 

Watson,    Lord     Hobhouse,     Lord 

Morris,  and  Sir  R.  Couch.]    Special 

leave  to  appeal  refused. 

Corporation  op  Vancouver  v.  Cobpobatiok 

Canadian  Pacific  Railway,  Feb.  "c^™" 

20,  1894,  23  S.  C.  R.  1,  affirming  Pacific 

2  S.  C.  B.  C.  306,  12  Dec.  1892,  Railway. 

which  had  allowed  the  claim  of  the 

Canadian  Pacific  Railway  to  a  man- 
datory injunction  ordering  the  city 

to  remove  embankments  and  works, 

and  to  restrain  the  city  from  con- 
tinuing to  commit  any  trespass  on 

a  certain  portion  of  the  foreshore 

of  Burrard  Inlet.     The  petitioners 

stated  that  the  line  of  the  Canadian 

Pacific  Railway  ran  along    nearly 

the  whole  foreshore  of  Burrard  Inlet, 

and  formed  an  obstacle  to  the  free 

use  of  thewatersof  the  harbour;  that 

the  petitioners  therefore  constructed 

an  embankment  to  carry  a  street, 

known  as   Gore  Avenue,    to    the 

waters  of  the  inlet,  and  they  claimed 
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CoBPORATION 

of  Vancouver 
v.  Canadian 
Pacific 
Railway. 


Lemoine  v. 
City  of 
Montreal. 


Nohth-West 
Transporta- 
tion Co.  u. 
Mackenzie. 


Att.-Gen.  of 
Quebec  v. 
Murray. 


a  right  to  cross  the  railway  line 
by  a  level  crossing.  This  was 
the  embankment  the  injunction  was 
directed  against.  The  petitioners 
contended  that  the  railway  was  a 
public  nuisance,  and  that  the  point 
was  of  enormous  importance  to  the 
city,  and,if  the  contention  of  the  rail- 
way companywas  correct,  the  means 
of  communication  with  the  waters 
of  the  harbour  would  be  cut  off. 

1894,  July  14.  [Present :  Lord 
Watson,  Lord  Hobhouse,  Lord 
Macnaghten,  Lord  Morris,  and  Sir 
R.  Couch.]     Special  leave  refused. 

Lemoine  v.  City  op  Montreal, 
31  May  1894,  23  S.  0.  R.  390,  Sir 
Henry  Strong,  C.J.,  Fournier, 
Taschereau,  Sedgewick,  and  King, 
J. J.,  affirming  Q.  B.  Quebec. 

The  question  was  as  to  the 
validity  of  an  award  for  certain 
lands  taken  by  the  city  of  Mont- 
real under  sec.  7  of  35  Vict.  (Q.) 
c.  32.  Taschereau,  J.,  said :  In 
cases  of  this  nature,  the  court,  as 
in  reviewing  the  finding  of  a  jury, 
or  a  report  of  referees,  upon  ques- 
tions of  fact  cannot  reverse  un- 
less there  is  such  a  plain  and 
decided  preponderance  of  evidence 
against  the  finding  of  the  arbitra- 
tors or  commissioners  as  to  border 
strongly  on  the  conclusive ;  or  some 
wrong  principle  acted  on ;  or 
something  overlooked  which  ought 
to  have  been  considered. 

1895,  May  18.  [Present:  Lord 
Watson,  Lord  Hobhouse,  Lord 
Macnaghten,  and  Sir  R.  Couch.] 
Special  leave  refused. 

North- West  Transportation 
Co.  v.  Mackenzie.  Appeal  from 
a  judgment  of  S.  C.  of  26  June, 
1895,  affirming  Ct.  of  App.  Ont.  of 
13  Nov.  1894. 

The  question  arose  out  of  ac- 
counts in  re  the  movement  of  grain. 

1895,  July  20.  [Present :  Lord 
Watson,  Lord  Macnaghten,  and  Sir 
R.  Couch.]     Special  leave  refused. 

Appeals  from  Courts  other  than 
S.  C.  refused. 

Att.-General  op  Quebec  v. 
Murray,   25    L.   C.   J.   208,   22 


March  1880,  in  which  Dorion, 
C.J.,  Monk,  Ramsay,  Tessier,  and 
Cross,  JJ.,  held  disallowing  the 
appeal  of  the  Att.-Gen.  from  a 
judgment  dismissing  the  proceed- 
ings taken  by  him  for  cancellation 
of  letters  patent  issued  by  the 
Crown,  on  the  ground  that  no  ap- 
peal lies  by  him  after  the  expira- 
tion of  40  days  from  the  date  of 
rendering  the  judgment.  See  art. 
1,037  of  Code  of  Civil  Procedure. 
1881,  March  15.  [Present:  Sir 
B.  Peacock,  Sir  M.  E.  Smith,  Sir 
R.  Collier,  and  Sir  R.  Couch.] 
Special  leave  refused. 

If  the  statutory  time  allowed  for 
giving  notice  of  intention  of  appeal 
is  not  attended  to,  the  appeal  will 
be  struck  out  of  the  list.  British 
India  Steam  Navigation  Co.  v. 
Owners  of  the  s.s.  "Brenhilda." 
L.  R.  8  Ind.  App.  159.  The  action 
was  raised  by  the  plaintiff  in  June 
1879  in  the  Bengal  Admiralty 
Court  to  recover  compensation  for 
damage  through  a  collision  between 
the  plaintiff's  vessel  "  Ava  "  and 
the  "Brenhilda,"  in  which  the 
"  Ava  "  sunk,  and  there  was  great 
loss  of  life  and  property.  The 
Admiralty  Court  found  both  vessels 
to  blame,  and  ordered  the  owners 
of  the  "  Brenhilda  "  to  pay  £25,000, 
being  half  the  damage  occasioned 
to  the  "  Ava,"  less  a  moiety  of  the 
damage  caused  the  "  Brenhilda,"  in 
all  £3,000.  The  High  Ct.  [Sir  K. 
Garth  and  Pontifex]  affirmed  that 
decision. 

The  owners  of  the  "  Brenhilda  " 
gave  notice  of  appeal,  but  not 
within  the  statutory  time  allowed 
for  the  assertion  of  appeals,  15  days 
from  the  pronouncing  of  the  decree; 
see  Rule  35,  made  in  pursuance  of 
2  &  3  Will.  4.  c.  51. 

1881,  March  15.  The  plaintiffs 
moved  to  dismiss  the  appeal  for 
incompetency.  Sir  Barnes  Pea- 
cock, Sir  M.  E.  Smith,  Sir  R. 
Collier,  and  Sir  R.  Couch  allowed 
the  objection,  and  ordered  the 
cause  to  be  struck  out  of  the  list. 
Times,  16  March  1881,  4a. 
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The  special  reference  cases  are 
given  above,  see  Ramsay  v.  Justices, 
and  the  cases  following.  The  late 
boundary  cases  decided  on  special 
reference  were  :  Province  of  On- 


tario v.  Province   of  Quebec,   11  Botodaby 
March    1878,  Queen's   Order,   26  Cases' 
March  1878  ;  Province  of  Ontario 
v.  Province   of   Quebec,  22   July 
1884,  Queen's  Order,  11  Aug.  1884. 


VIII. — Revenues;  Debts;  Assets;  Taxation. 

102.  All  duties  and  revenues  over  which  the  re-  g^J^d 
spective  Legislatures  of  Canada,  Nova  Scotia,  and  New  Kevenue  Fund 
Brunswick  before  and  at  the  Union  had  and  have 
power  of  appropriation,  except  such  portions  thereof  as 
are  by  this  Act  reserved  to  the  respective  legislatures 
of  the  provinces,  or  are  raised  by  them  in  accordance 
with  the  special  powers  conferred  on  them  by  this  Act, 
shall  form  one  Consolidated  Revenue  Pund,  to  be  appro- 
priated for  the  public  service  of  Canada  in  the  manner 
and  subject  to  the  charges  in  this  Act  provided.1 


1  In  Att.-Gen.  of  Ontario  v. 
Mercer,  Nov.  14, 1881,  5  S.  OR. 
538,  reversing  [Sir  W.  Ritchie, 
C.J.,  and  Strong,  J.,  dissenting] 
6  O.  A.  R.  576,  which  affirmed 
Proudfoot,  V.C. ;  in  P.  C.  July  18, 
1883,  8  App.  Cas.  767;  52  L.  J. 
P.  C.  84;  49  L.  T.  312  [see post], 
it  was  decided  lands  in  Canada, 
which  escheated  for  want  of  heirs, 
belonged,  notwithstanding  the  sec- 
tion, to  the  province  in  which  they 
are  situate,  and  not  to  the  Domin- 
ion. In  that  case,  Earl  of  Selborne, 
L.C.,  in  delivering  judgment,  said : 
"  If  there  had  been  nothing  in  the 
Act  leading  to  a  contrary  conclu- 
sion, their  Lordships  might  have 
found  it  difficult  to  hold  that  the 
word  "  revenues "  in  this  section 
did  not  include  territorial  as  well 
as  other  revenues  ;  or  that  a  title 
in  the  Dominion  to  the  revenues 
arising  from  public  lands  did  not 
carry  with  it  a  right  of  disposal 
and  appropriation  over  the  lands 
themselves.  Unless,  therefore,  the 
casual  revenue  arising  from  lands 
escheated  to  the  Crown  after  the 
Union  is  excepted  and  reserved  to 


the  provincial  legislatures,  within  Att.-Gen.  of 
the  meaning  of  this  section,  it  °^^  '"• 
would  seem  to  follow  that  it  be- 
longs to  the  Consolidated  Revenue 
Fund  of  the  Dominion.  If  it  is  so 
excepted  and  reserved,  it  falls 
within  sec.  126  of  the  Act "  [which 
his  Lordship  read,  and  continued  :  ] 
"  Their  Lordships,  for  the  reasons 
above  stated,  assumed  that  the  bur- 
den of  proving  that  escheats,  subse- 
quent to  the  Union,  are  within  the 
sources  of  revenue  excepted  and 
reserved  to  the  provinces,  to  rest 
upon  the  provinces.  But  if  all  or- 
dinary territorial  revenues  arising 
within  the  provinces  are  so  excepted 
and  reserved,  it  is  not,  a  priori, 
probable  that  this  particular  kind  of 
casual  territorial  revenue  (not  being 
expressly  provided  for)  would  have 
been,  unless  by  accident  or  over- 
sight, transferred  to  the  Dominion. 
The  words  of  the  statute  must  re- 
ceive their  proper  construction, 
whatever  that  may  be ;  but  if  this  is 
doubtful,  the  more  consistent  and 
probable  construction  ought  to  be 
preferred.  And  it  is  a  circumstance 
not  without  weight  in  the  same 
direction,  that  while   '  duties  and 
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revenues '  only  are  appropriated 
to  the  Dominion,  the  public  pro- 
perty itself,  by  which  territorial  re- 
venues are  produced  [as  distinct 
from  revenues  arising  from  it],  is 
found  to  be  appropriated  to  the 
provinces."  Then  his  Lordship 
Seals  with  the  exception  in  sec. 
102. 

"  The  words  of  the  exception  in 
sec.  102  refer  to  revenues  of  two 
kinds :  (1)  Such  portions  of  the 
pre-existing  '  duties  and  revenues ' 
as  were  by  the  Act  'reserved  to 
the  respective  legislatures  of  the 
provinces ' ;  and  (2)  such  duties 
and  revenues  as  might  be  '  raised 
by  them,  in  accordance  with  the 
special  powers  conferred  on  them 
by  the  Act.'  It  is  with  the  former 
only  of  these  two  kinds  of  revenues 
that  their  Lordships  are  now  con- 
cerned; the  latter  being  the  pro- 
duce of  that  power  of  '  direct  taxa- 
tion within  the  provinces  in  order 
to  the  raising  of  a  revenue  for 
provincial  purposes,'  which  is  con- 
ferred upon  provincial  legislatures 
by  sec.  92  of  the  Act."  His  Lord- 
ship continued  [p.  776  of  8  App. 
Cas.]  :  "  Their  Lordships  are  not 
satisfied  that  sec.  102,  when  it 
speaks  of  certain  portions  of  the 
then  existing  duties  and  revenues 
as  '  reserved  to  the  respective 
legislatures  of  the  provinces,' 
ought  to  be  understood  as  referring 
to  the  powers  of  provincial  legisla- 
tion conferred  by  sec.  92.  Even, 
however,  if  this  were  so  held,  the 
fact  that  exclusive  powers  of  legis- 
lation were  given  to  the  provinces 
as  to  '  the  management  and  sale  of 
the  public  lands  belonging  to  the 
province '  would  still  leave  it 
necessary  to  resort  to  sec.  109  in 
order  to  determine  what  those 
public  lands  were.  The  extent  of 
the  provincial  power  of  legislation 
over  '  property  and  civil  rights  in 
the  province '  cannot  be  ascer- 
tained without  at  the  same  time 
ascertaining  the  powers  and  rights 
of  the  Dominion  under  sees.  91  and 
102,  and  therefore  cannot  throw 
much  light  upon  the  extent  of  the 


exceptions  and  reservations  now  in 
question." 

Then  in  a  Quebec  case  it  was 
held  that  this  section  and  sec.  117 
are  to  be  reconciled  by  deciding 
that  forfeitures,  or  escheats,  fall  to 
the  provinces.  Att.-Gen.  of  Que- 
bec v.  Att.-Gen.  of  the  Dominion, 
8  Sept.  1876,  2  Q.  L.  E.  236 
[see  post], 

Nor  does  the  section  hand  over 
Crown  lands  which  are  reserved 
for  the  use  of  the  Indians.  In 
St.  Catherine's  Milling  and  Lumber 
Co.  v.  The  Queen,  the  Att.-Gen. 
of  the  Dominion  intervening, 
June  20,  1887,  13  S.  C.  E.  577, 
affirming  13  O.  A.  E.  148,  affirm- 
ing 10  O.  E.  196  ;  in  P.  C.  Dec.  12, 
1888,  14  App.  Cas.  46 ;  58  L.  J. 
P.  C.  54;  60  L.  T.  197,  Lord 
Watson,  in  delivering  an  affirming 
judgment,  said  [14  App.  Cas. 
p.  56]  as  to  sec.  102  : — 

"  It  enacts  that  all  '  duties  and 
revenues '  over  which  the  respec- 
tive legislatures  of  the  united  pro- 
vinces had  and  have  power  of  ap- 
propriation, '  except  such  portions 
thereof  as  are  by  this  Act  reserved 
to  the  respective  legislatures  of  the 
provinces,  or  are  raised  by  them  in 
accordance  with  the  special  powers 
conferred  upon  them  by  this  Act, 
'  shall  form  one  consolidated  fund, 
to  be  appropriated  for  the  public 
service  of  Canada.'  The  extent  to 
which  duties  and  revenues  arising 
within  the  limits  of  Ontario,  and 
over  which  the  legislature  of  the 
old  province  of  Canada  possessed 
the  power  of  appropriation  before 
the  passing  of  the  Act,  have  been 
transferred  to  the  Dominion  by 
this  clause,  can  only  be  ascertained 
by  a  reference  to  the  two  excep- 
tions which  it  makes  in  favour  of 
the  new  provincial  legislatures. 

"  The  second  of  these  exceptions 
has  really  no  bearing  on  the^  pre- 
sent case,  because  it  comprises 
nothing  beyond  the  revenues  which 
provincial  legislatures  are  em- 
powered to  raise  by  means  of  direct 
taxation  for  provincial  purposes 
in  terms  of  sec.  92. 
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"  The  first  of  them,  which  appears 
to  comprehend  the  whole  sources  of 
revenue  reserved  to  the  provinces 
by  sec.  109,  is  of  material  conse- 
quence."     [His     Lordship     read 
sec.    109,   and    continued  :  ]    "In 
connection  with  this  clause,  it  may 
be  observed  that  by  sec.  117  it  is 
declared  that   the   provinces   shall 
retain  their  respective  public  pro- 
perty not  otherwise  disposed  of  in 
the  Act,  subject  to   the  right   of 
Canada  to    assume    any  lands    or 
public  property  required  for  forti- 
fication or  for  the  defence  of  the 
country.     A  different  form  of  ex- 
pression is  used  to  define  the  sub- 
ject-matter of   the  first  exception, 
and  the  property  which  is  directly 
appropriated  to  the  provinces ;  but 
it  hardly  admits  of  doubt  that  the 
interests  in  lands,  mines,  minerals, 
and  royalties,  which  by  sec.   109 
are  declared  to  belong  to  the  pro- 
vinces,  include,   if    they   are    not 
identical  with,  the  '  duties  and  reve- 
nues'  first  excepted  in  sec.  102." 


His  Lordship  then  said  sec.   109  Att.-Gen.  of 

was  sufficient  to  give  to  each  pro-  Ontario  "• 

vince  the  entire  beneficial  interest 

of  the  Crown  in  all  lands  within 

its  boundaries,  with   the  exception 

of   such   lands   as    the    Dominion 

acquired  right  to  under  sees.  108 

and  117. 

The  13th  section  of  the  Manitoba 

Act  of  1878,  c.  43.,  was  as  follows: 

"  All  fines  and  penalties  imposed 

and  levied  by  the  police  magis- 
trate appointed  under  this  Act, 
shall  be,  unless  otherwise  provided, 
paid  into  the  City  (Winnipeg)  Ex- 
chequer, and  form  a  fund  for  the 
payment  of  the  salary  of  the  police 
magistrate,"  &c;  The  Minister  of 
Justice  objected  to  this,  so  far  as  it 
attempted  to  control  or  dispose  of 
fines  and  forfeitures  imposed  by 
the  criminal  law. 

A  somewhat  similar  section  in  a 
British  Columbia  Act  was  also 
objected  to.  See  Prov.  Leg.,  1886, 
p.  647. 


103.  The   Consolidated   Revenue   Fund   of   Canada  Expenses  of 
shall  be  permanently  charged  with  the  costs,  charges,  coUectlon'  &c- 
and  expenses  incident  to  the  collection,  management, 

and  receipt  thereof,  and  the  same  shall  form  the  first 
charge  thereon,  subject  to  be  reviewed  and  audited  in 
such  manner  as  shall  be  ordered  by  the  Governor- 
General  in  Council,  until  the  Parliament  otherwise 
provides. 

104.  The  annual  interest  of  the  public  debts  of  the  interest  of 
several  provinces   of    Canada,  Nova   Scotia,  and  New  puUicTbts. 
Brunswick  at  the  Union  shall  form  the  second  charge 

on  the  Consolidated  Revenue  Fund  of  Canada. 

105.  Unless  altered  by  the  Parliament  of  Canada,  Salary  of 
the  salary  of  the  Governor-General  shall  be  ten  thou-  Ge™" 
sand  pounds  sterling  money  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  payable  out  of  the  Consoli- 
dated  Revenue   Fund  of  Canada,  and  the  same  shall 

form  the  third  charge  thereon. 
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Appropriate        106.  Subject  to  the   several  payments  by  this  Act 
time.  charged  on  the  Consolidated  Revenue  Fund  of  Canada, 

the  same   shall  be   appropriated  by  the  Parliament  of 

Canada  for  the  public  service. 


Transfer  of 
stocks,  &c. 


Transfer  of 
property  in 
Schedule. 


107.  All  stocks,  cash,  banker's  balances,  and  securi- 
ties for  money,  belonging  to  each  province  at  the  time 
of  the  Union,  except  as  in  this  Act  mentioned,  shall 
be  the  property  of  Canada,  and  shall  be  taken  in  re- 
duction of  the  amount  of  the  respective  debts  of  the 
provinces  at  the  Union. 

108.  The  public  works  and  property  of  each  pro- 
vince, enumerated  to  the  third  Schedule  to  this  Act, 
shall  be  the  property  of  Canada} 


1  See  sec.  92,  sub-sec.  10. 

This  section  enacts  that  the 
public  works  and  undertakings 
enumerated  in  Schedule  3  shall 
be  the  property  of  Canada.  As 
specified  in  the  schedule,  these 
consist  of  public  undertakings 
which  might  fairly  be  considered 
to  exist  for  the  benefit  of  all  the 
provinces  federally  united,  of  lands 
and  buildings  necessary  for  carry- 
ing on  the  Customs  or  postal  ser- 
vice of  the  Dominion,  or  required 
for  the  purpose  of  national  de- 
fence, "  and  of  land  set  apart  for 
general  public  purposes." 

See  Lord  Watson  in  St.  Cathe- 
rine's Milling  and  Lumber  Co.  v. 
The  Queen,  Dec.  12,  1888,  14 
App.  Cas.  p.  56,  that  the  enumera- 
tion cannot  be  reasonably  held  to 
include  Crown  lands  which  are 
reserved  for  Indians'  use ;  and 
that  those  lands  belong  to  the 
provinces  in  which  they  are  situ- 
ated. 

By  this  section  all  railways  be- 
longing to  the  province  of  Nova 
Scotia  passed  to  and  became  vested 
in  the  Dominion,  but  not  for  any 
longer  interest  therein  than  at  the 
date  1st  July  1867  (the  date  of 
the  proclamation  of  the  Dominion 


B.N.A.  Act)  belonged  to  this  pro- 
vince. 

The  Western  Counties  Rail- 
way Co.  v.  Windsor  and  An- 
napolis Railway  Co.,  in  S.  C 
Nova  Scotia,  April  5,  1881,  14 
S.  C.  (N.  S.)  R.  280  [Sir  W. 
Young,  C.J.,  Ritchie,  E.J.,  and 
Des  Barres  and  Smith,  JJ.,  James, 
J.,  dissenting],  affirming  12  S.  C. 
(N.  S.)  R.  376,  which  affirmed  the 
judge  in  Equity,  Russ.  &Chesley's 
Eq.  R.  288;  in  P.  C.  Feb.  22, 
1882,  7  App.  Cas.  178 ;  51  L.  J. 
P.  C.  43;  46  L.  T.  351. 

Lord  Watson  delivered  the  fol- 
lowing judgment  [there  being 
also  present  Lord  Blackburn,  Sir 
Barnes  Peacock,  Sir  Robert  P.  Col- 
lier, and  Sir  Arthur  Hobhouse]  : 
"  In  the  present  case,  each  of  the 
contending  parties  claims  the  ex- 
clusive right  to  possess  and  work 
the  Windsor  Branch  Railway,  in 
the  province  of  Nova  Scotia.  This 
line  was  originally  constructed  as 
one  of  the  public  railways  of  the 
province,  and  was  intended  to  be 
part  of  a  general  system  connect- 
ing Halifax  and  other  towns  of 
importance  with  the  frontier  of 
the  province  of  New  Brunswick. 
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After  the  passing  of  the  British 
North  America  Act,  1867,  and  in 
accordance  with  its  provisions,  all 
railways  belonging  to  the  province 
of  Nova  Scotia,  including  the 
line  in  question,  passed  to  and 
became  vested  in  the  Dominion  of 
Canada. 

"  The  Chief  Commissioner  of 
Railways  for  Nova  Scotia,  acting 
under  authority  conferred  upon 
him  by  the  provincial  Act,  28 
Vict.  c.  23.,  entered,  in  November 
1866,  into  an  agreement  with 
Messrs.  Punchard,  Barry,  and 
Clark,  of  London,  whereby  those 
gentlemen  became  bound  to  make 
a  railway,  which  was  to  be  their 
own  property,  from  Windsor,  one 
of  the  termini  of  the  branch  in 
question,  to  Annapolis.  By  that 
agreement  it  was  inter  alia  pro- 
vided that,  before  the  new  line 
from  Windsor  to  Annapolis  was 
opened  by  Messrs.  Punchard, 
Barry,  and  Clark,  a  traffic  arrange- 
ment was  to  be  made  between 
them  and  the  provincial  Govern- 
ment 'for  the  mutual  use  and 
enjoyment  of  their  respective  lines 
of  railway  between  Halifax  and 
Windsor,  and  Windsor  and  An- 
napolis, including  running  powers, 
or  for  the  joint  operation  thereof, 
on  equitable  terms  to  be  settled  by 
two  arbitrators,  to  be  chosen  by 
the  parties  in  case  of  difference.' 

"  By  an  Act  of  the  Legislature 
of  Nova  Scotia,  passed  upon  the 
7th  May  1867  (30  Vict.  c.  36.), 
Messrs.  Punchard,  Barry,  and 
Clark  were  constituted  a  body 
corporate,  by  the  name  of  the 
Windsor  and  Annapolis  Railway 
Company;  and  the  agreement  of 
November  1866  between  them  and 
the  Chief  Commissioner  of  Rail- 
ways was,  by  the  same  Act,  adop- 
ted and  confirmed. 

"  The  Windsor  Branch  Railway 
became  the  property  of  the  Do- 
minion upon  the  1st  July  1867, 
being  the  day  appointed  by  Her 
Majesty,  in  terms  of  sec.  4  of  the 
British  North  America  Act,  for 
the  provisions  of  that  Act  coming 


into  operation.     And,  on  the  22nd  The  Western 
September  1871,  the  Government  Counties 
of  Canada,  as  then  owners  of  the  fZZ^"' 
railway,  and  in  implement  or  the  Annapolis 
obligation   to   make  a  '  traffic  ar-  Railway  Co. 
rangement '  which  is  contained  in 
the  agreement  of  November  1866, 
entered    into    a    new    agreement 
with  the  respondents,   the  Wind- 
sor and  Annapolis  Railway  Com- 
pany. 

"  It  is  unnecessary  to  consider 
in  detail  the  whole  terms  of  the 
agreement  of  1871.  Its  provi- 
sions, so  far  as  bearing  upon  the 
present  case,  are  in  substance  these. 
The  exclusive  use  and  possession 
of  the  Windsor  Branch  Railway 
was  made  over  to  the  respondent 
company,  with  running  powers 
over  the  trunk  line,  also  belonging 
to  the  Dominion  Government, 
which  connects  the  Windsor 
Branch  with  Halifax.  The  Do- 
minion Government  was  to  main- 
tain the  Windsor  Branch  as  well 
as  the  trunk  line  in  workable 
condition,  whilst  the  respondent 
company  undertook  to  render  and 
adjust  regular  monthly  accounts  of 
all  traffic  carried  by  them  over  these 
lines,  and  to  pay  to  the  Govern- 
ment, not  later  than  twenty-one 
days  from  the  end  of  each  month, 
one  third  of  their  gross  earnings 
from  such  traffic.  The  company 
also  undertook  to  provide  rolling 
stock,  and  to  run  a  certain  number 
of  trains  daily,  with  stated  hours 
of  departure  and  arrival,  and  to 
conduct  their  business  and  traffic 
with  impartiality  and  fairness.  No 
right  of  re-entry  was  reserved  in 
case  of  the  company's  failure 
punctually  to  make  payment  of 
one  third  of  their  earnings,  but  it 
was  stipulated  (art.  19)  that  '  in 
the  event  of  the  company  failing 
to  operate  the  railways  between 
Halifax  and  Annapolis,  then  this 
agreement  shall  terminate,  and  the 
authorities  may  immediately  pro- 
ceed to  operate  the  railway  between 
Halifax  and  Windsor  as  they  may 
deem  proper  and  expedient.'  Last 
of   all,  it  was   provided  that   the 
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agreement  should  take  effect  upon 
the  1st  day  of  January  1872,  and 
continue  for  twenty-one  years,  and 
be  then  renewed  on  the  same  con- 
ditions, or  upon  such  other  condi- 
tions as  might  be  mutually  agreed 
on. 

"  In  accordance  with  the  fore- 
going agreement,  the  respondent 
company  in  January  1872  took 
possession  of  and  worked  the 
Windsor  Branch  line.  Shortly 
afterwards  the  monthly  payments 
due  to  Government  fell  into  arrear, 
but  these  arrears  were  paid  in  full 
in  November  1872,  in  consequence 
of  a  threat  that  Government  would 
resume  possession  of  the  railway. 
During  the  following  year  the 
company  again  failed  to  make 
payment  of  the  third  of  the  traffic 
receipts  for  which  they  were  liable 
to  the  Dominion  Government,  who 
intimated  that,  unless  all  arrears 
were  paid  up  on  or  before  the  1st 
October  1873,  they  would  resume 
possession. 

"On  the  22nd  day  of  October 
1873,  an  Order  of  the  Privy 
Council  of  Canada  was  passed, 
approving  of  a  report,  dated  the 
21st  of  the  same  month,  from  the 
Minister  of  Public  Works, '  stating 
that  the  Windsor  and  Annapolis 
Railway  Company  had  failed  to 
operate  the  railway  known  as  the 
Windsor  Branch,  mentioned  in 
Order  in  Council  of  the  22nd 
September  1871,  and  to  comply 
with  the  other  terms  and  condi- 
tions of  that  Order  in  Council,  and 
now  owe  130,000  to  the  Govern- 
ment of  Canada,  and  though  re- 
peatedly called  upon  to  pay  have 
failed  to  do  so,  and  recommending 
that,  inasmuch  as  the  said  com- 
pany have  failed  to  operate  one  of 
the  railways  between  Halifax:  and 
Annapolis,  the  Government  of 
Canada,  known  as  "  the  authori- 
ties "  by  the  said  Order  in  Council, 
do  proceed  immediately  to  operate 
the  railway  between  Halifax  and 
Windsor.' 

"  On  the  same  day  (the  22nd 
October  1873)  the  Governor-Gen- 


eral in  Council,  subject  to  the 
sanction  of  Parliament,  approved 
of  a  proposal  made  by  the  appel- 
lant company  for  a  transfer  to 
them  of  the  Windsor  Branch  Rail- 
way, upon  these  conditions : 

" '  1st.  The  said  company  will 
undertake  to  receive  the  said  rail- 
way and  appurtenances  on  the  first 
day  of  December,  Anno  Domini 
eighteen  hundred  and  seventy- 
three,  and  from  that  date  to  work 
it  efficiently  and  keep  the  same  in 
repair  at  their  own  proper  costs 
and  charges,  collecting,  receiving, 
and  appropriating  to  their  own  use 
all  the  tolls  and  earnings  of  the 
same. 

"  '  2nd.  That  on  the  completion 
of  the  Western  Counties  Railway 
from  Yarmouth  to  Annapolis  (now 
in  course  of  construction),  the  said 
railway  and  appurtenances,  from 
Windsor  to  the  trunk  line,  shall  be 
and  become  absolutely  the  property 
of  the  said  Western  Counties  Rail- 
way Company. 

"  '  3rd.  That,  in  consideration  of 
the  premises,  the  said  company 
hereby  'engage  to  prosecute  the 
work  of  building  the  railway  from 
Yarmouth  to  Annapolis,  and  com- 
plete the  same  with  all  reasonable 
despatch.' 

"On  the  30th  October  1873, 
the  Governor-General  in  Council 
approved,  subject  as  before  to  par- 
liamentary sanction,  of  a  further 
proposal  made  by  the  appellant 
company  in  these  terms  : — 

"  '  1st.  That  the  Western  Coun- 
ties Railway  Company  shall  carry, 
free  of  charge,  all  passengers  hold- 
ing Government  tickets,  on  all  their 
passenger  trains  running  between 
Halifax  and  Windsor  Junction. 

" '  2nd.  That  the  said  company, 
or  their  agents  or  assigns,  shall 
have  running  powers  over  the 
Intercolonial  Railway,  between 
Halifax  and  Windsor  Junction, 
with  such  privileges  as  have  been 
hitherto  granted  in  the  agreement 
with  the  Windsor  and  Annapolis 
Railway.' 

"On  the   26th   May   1874,  an 
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Act  was  passed  by  the  Parliament 
of  Canada  (37  Vict.  c.  16.),  entitled, 
'  An  Act  to  authorize  the  transfer 
of    the  Windsor  Branch   of    the 
Nova  Scotia  Railway  to  the  West- 
ern   Counties  Railway  Company.' 
The   proposals   of    the    appellant 
company,  which  were    provision- 
ally  agreed   to   by  the  Orders  in 
Council    of    the    22nd   and   30th 
October   1873   respectively,   were 
set  forth  at  length  in  Schedules  A 
and  B  appended  to  the  Act,  and 
are  referred  to  and  sanctioned  by 
the  enacting  clauses.     It  will  be 
necessary,   hereafter,   to    examine 
this  statute  more  closely,  because 
the    appellant's    case     is     mainly 
founded  upon  its   provisions,  and 
the  parties  are  widely  at  variance 
as  to  their  true  import  and  effect. 

"  Upon  the  22nd  June  1875,  the 
respondent  company  entered  into 
an  agreement  with  the  Minister  of 
Public  Works  of  Canada,  by  which 
the  company,  on  the  one  hand, 
undertook  to  alter  the  gauge  of  the 
Windsor  and  Annapolis  Railway 
from  five  feet  six  inches  to  the 
standard  gauge  of  four  feet  eight 
and  one  half  inches,  to  deliver  to 
the  Minister  a  certain  quantity  of 
locomotives  and  other  broad-gauge 
plant,  and  to  release  all  claims  and 
demands  against  the  Government 
of  Canada  up  to  the  1st  day  of 
July  1875.  On  the  other  hand  it 
was  agreed  that,  upon  the  change 
of  gauge  being  effected,  all  arrears 
of  traffic  receipts,  due  by  the  com- 
pany to  the  Government,  which 
had  accrued  up  to  1st  January 
1875,  should  be  discharged,  and 
that  the  Minister  of  Public  Works 
should  then  deliver  to  the  com- 
pany a  like  quantity  of  narrow- 
gauge  engines  and  rolling  stock. 
It  was  further  stipulated  that  the 
company  should,  on  or  before  the 
31st  July  1875,  make  payment  of 
the  third  of  gross  earnings  which 
had  accrued  after  the  1st  January 
1875,  and  that  the  proportion  of 
such  traffic  earnings  due  to  the 
Government,  and  thereafter  accru- 
ing, should  'be  paid  monthly,  as 


provided    in   the    said    agreement  The  Western 
under   which    the  company   hold  £°™™sCo.  „. 
and  work  the  branch  as  atoresaid,  Windsor  AND 
which     (except    as     aforesaid)     is  Annapolis 
hereby  declared  in  all  respects  in  Railway  Co. 
full  force  and  effect.'     In  pursu- 
ance   of    this   agreement  the    re- 
spondent    company     altered     the 
gauge  of  their  line,  and  regularly 
made  the  payments  therein  stipu- 
lated, and  an  exchange  of  engines 
and  rolling  stock  was  also  made  in 
terms  thereof. 

"  The  respondent  company  re- 
mained in  full  possession  of  the 
Windsor  Branch  line,  and  con- 
tinued to  work  the  same  from  the 
beginning  of  the  year  1872  until 
the  1st  day  of  August  1877.  On 
that  date  the  Dominion  Govern- 
ment took  possession  of  the  Wind- 
sor Branch  line ;  and  on  the 
24th  September  following,  trans- 
ferred the  possession  of  it  to  the 
appellant  company,  under  the 
agreement  scheduled  to  the  Cana- 
dian Act  of  the  26th  May  1874. 

"  The  respondent  company,  upon 
the  10th  October  1877,  filed  a  bill 
in  the  Supreme  Court  of  Nova 
Scotia  against  the  appellant  com- 
pany, wherein  it  was  prayed,  inter 
alia,  that  the  latter  company 
should  be  ordered  to  deliver  up 
possession  to  them  of  the  Windsor 
Branch  Railway.  The  appellant 
company  appeared  and  demurred 
to  the  bill,  but  their  demurrer 
was,  on  the  11th  March  1878, 
overruled  by  the  judge  in  Equity, 
and  an  appeal  taken  against  that 
judgment  was  dismissed  by  the 
Supreme  Court  sitting  in  Banco, 
upon  the  29th  August  1878,  James, 
J.,  alone  dissenting.  The  cause 
then  returned  to  the  judge  in 
Equity,  and  after  the  appellant 
company  had  put  in  their  answer, 
and  evidence  had  been  adduced  by 
both  parties,  Mr.  Justice  Ritchie, 
upon  the  1st  March  1880,  gave 
judgment  in  favour  of  the  re- 
spondent company  with  costs ; 
and  his  judgment  was  affirmed 
with  costs  by  the  Supreme  Court 
of  Nova  Scotia,  on  the  6th  April 
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1881,  James,  J.,  being  again  the 
only  dissentient  judge. 

"  Some  of  the  points,  unsuccess- 
fully maintained  by  the  appellant 
company  in  the  courts  of  Nova 
Scotia,  were  not  pressed  in  the 
argument  addressed  to  this  Board. 
The  two  propositions  seriously 
maintained  by  the  appellants  were 
these  : — (1)  That  the  Act  passed  by 
the  Parliament  of  Canada  upon 
the  20th  May  1874  (37  Vict, 
c.  16.)  extinguished  all  right  and 
interest  which  the  respondent 
company  had  in  the  Windsor 
Branch  Railway,  by  virtue  of  the 
agreement  of  22mi  September 
1871,  and  transferred  to  the  ap- 
pellant company  a  present  right  to 
the  exclusive  possession,  and  a 
future  right  to  the  exclusive  pro- 
perty, of  the  said  railway;  and 
(2)  that  the  Parliament  of  Canada 
had,  under  the  provisions  of  the 
British  North  America  Act, 
1867,  ample  legislative  autho- 
rity to  take  away,  without  com- 
pensation, any  right  in  or  relating 
to  the  railway  which  might  be 
vested  in  the  respondent  com- 
pany, and  to  transfer  it  to  the 
appellants.  It  is  not  disputed 
that,  if  either  of  these  propositions 
be  not  well-founded,  the  appel- 
lants' case  must  fail. 

"The  108th  section  of  the 
British  North  America  Act,  1867, 
which  must  be  read  in  connec- 
tion with  the  third  schedule  of  the 
Act,  had  the  effect  of  transfer- 
ring, upon  the  1st  day  of  July 
1867,  to  the  Dominion  of  Canada 
all  railways  which  were  the  pro- 
perty of  the  province  of  Nova 
Scotia.  Their  Lordships  are  of 
opinion  that  it  had  not  the  effect 
of  vesting  in  Canada  any  other 
or  larger  interest  in  these  railways 
than  that  which  belonged  to  the 
province  at  the  time  of  the  statu- 
tory transfer.  Accordingly,  the 
Dominion  took  the  property  of 
the  Windsor  Branch  Railway,  sub- 
ject to  the  same  obligation  by 
which  the  right  of  the  provincial 
Government  was  affected,  viz,.,  to 


enter  into  a  traffic  arrangement 
with  the  respondent  company,  in 
terms  of  the  agreement  confirmed 
by  the  provincial  statute  of  the 
7th  May  1 867  ;  and  it  was  in  pur- 
suance of  that  obligation  that  the 
Dominion  Government  entered  into 
the  agreement  of  22nd  September 
1871.  The  agreement  thus  made 
was  valid,  and  must  continue 
to  receive  effect  until  it  has 
been  terminated  by  the  default  of 
the  respondent  company,  by  the 
mutual  consent  of  parties,  or  by 
the  action  of  a  competent  legis- 
lature. 

"  As  already  stated,  the  appellant 
company  maintains  that  the  agree- 
ment in  question  has  been  put 
an  end  to  by  the  Act  of  a  com- 
petent legislature.  In  dealing 
with  that  contention,  it  will  be 
convenient  to  consider,  in  the  first 
place,  whether,  on  the  assumption 
that  the  Dominion  Parliament 
had  authority  to  enact  the  37th 
Vict.  c.  16.,  the  provisions  of  that 
Act  do  extinguish  those  rights  in 
relation  to  the  Windsor  Branch, 
which  are  conferred  upon  the  re- 
spondent company  by  the  agree- 
ment of  1871. 

"  The  proposals,  or  provisional 
agreements,  which  are  scheduled 
to  the  Act  37  Vict.  c.  16.,  contain 
two  distinct  stipulations,  the  one 
relating  to  the  possession  and  use, 
and  the  other  to  the  property,  of 
the  Windsor  Branch  Railway.  By 
the  first,  the  appellant  company 
'  undertake  to  receive  the  said  rail- 
way and  appurtenances  on  the  first 
day  of  December,  Anno  Domini 
eighteen  hundred  and  seventy- 
three,'  and  to  work  it  efficiently 
thereafter.  Although  the  com- 
pany undertake  to  receive,  there  is 
no  corresponding  obligation  laid 
upon  the  Government  to  give  them 
possession  of  the  railway,  either 
upon  the  1st  December  1873,  or  at 
any  other  specified  date.  By  the 
second  of  these  stipulations  it  is 
provided  that,  upon  the  completion 
of  the  Western  Counties  Railway, 
then   in    course   of    construction, 
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from  Yarmouth  to  Annapolis,  the 
Windsor  Branch  Railway  and  its 
appurtenances  shall  be  and  become 
the  absolute  property  of  the  appel- 
lant company.  The  Governor- 
General,  with  advice  of  his  Coun- 
cil, would  probably  have  been 
entitled,  by  virtue  of  the  adminis- 
trative powers  conferred  upon  him 
by  the  12th  section  of  the  British 
North  America  Act,  1867,  to 
make  a  valid  agreement  in  regard 
to  the  possession  and  working  of 
the  line;  but  it  is,  at  least,  very 
doubtful  whether  he  would  have 
had  the  right  to  alienate  the  pro- 
perty of  the  line,  without  the 
sanction  of  the  Dominion  Parlia- 
ment. Be  that  as  it  may,  the 
Parliament  did  interpose  upon  the 
26th  May  1874,  to  the  effect,  the 
appellants  say,  of  destroying  the 
previously  subsisting  agreement 
between  the  Government  and  the 
respondent  company. 

"Neither  in  the  Act  37  Vict, 
c.  16.,  nor  in  the  schedules  ap- 
pended to  it,  is  mention  made  of 
the  agreement  of  22nd  September 
1871,  or  indeed  of  any  right  or 
interest  of  the  respondent  company 
in  the  Windsor  Branch  Railway. 
The  canon  of  construction  applic- 
able to  such  a  statute  is  that  it 
must  not  be  deemed  to  take  away 
or  extinguish  the  right  of  the  re- 
spondent company,  unless  it  ap- 
pear, by  express  words,  or  by  plain 
implication,  that  it  was  the  inten- 
tion of  the  legislature  to  do  so. 
That  principle  was  affirmed  in 
Barrington's  case  (8  Coke,  138a) 
[4  Thomas'  Ed.  p.  417],  and  was 
recognised  in  the  recent  case  of 
The  River  Wear  Commissioners 
v.  Adamson,  2  App.  Cas.  743. 
The  enunciation  of  the  principle 
is,  no  doubt,  much  easier  than  its 
application.  Thus  far,  however, 
the  law  appears  to  be  plain — that, 
in  order  to  take  away  the  right,  it 
is  not  sufficient  to  show  that  the 
thing  sanctioned  by  the  Act,  if  done, 
will  of  sheer  physical  necessity  put 
an  end  to  the  right ;  it  must  also  be 
shown  that  the  legislature  have  au- 


thorized the  thing  to  be  done,  at  The  Webtebn 

all  events,   and   irrespective  of  its  Counties 

..  ,     .  '      e  L  ..,         .  ,.        Railway  Co.  v. 

possible  interference  with  existing  windsob  AND 

rights.  _  _       Annapolis 

"  It  appears  to  their  Lordships  Railway  Co. 
that  there  is  nothing  in  the  provi- 
sions of  the  Dominion  Act,  37  Vict, 
c.  16.,  to  warrant  the  inference  that 
the  Parliament  of  Canada  must 
have  intended  thereby  to  enact  that 
immediate  possession  of  the  Wind- 
sor Branch,  for  the  purpose  of 
working  it,  was  to  be  given  to  the 
appellant  company,  under  the  agree- 
ments scheduled,  even  though  there 
should  be  a  subsisting  arrangement 
for  the  working  of  the  line.  In- 
deed, the  contrary  appears  from  the 
2nd  section  of  the  Act,  to  which 
reference  will  be  made  hereafter. 

"  The  preamble  of  the  Act  recites 
the  proposed  transfer  of  the  rail- 
way to  the  appellant  company,  and 
also  a  resolution  of  the  Canadian 
House  of  Commons,  of  date  the 
23rd  of  May  1873,  to  the  effect 
that  the  Government  should  be 
authorized  to  enter  into  negotia- 
tions for  the  transfer  of  the  Wind- 
sor Branch  to  some  reliable  asso- 
ciation or  company,  '  upon  condi- 
tion that  such  company  extend  the 
railway  from  Annapolis  to  Yar- 
mouth '  It  makes  no  reference  to 
any  right  belonging  to  or  asserted 
by  the  respondent  company,  nor 
does  it  refer  to  that  part  of  the 
scheduled  agreement  which  relates 
to  the  willingness  of  the  appellant 
company  to  undertake  to  receive 
the  railway  and  appurtenances 
upon  the  1st  December  1873.  It 
is  impossible,  therefore,  to  gather 
from  the  terms  of  the  preamble  an 
intention  to  terminate  at  once  any 
temporary  right  of  possession  which 
might  belong  to  the  respondent 
company.  The  transfer  of  the 
railway  was  obviously  not  expected 
to  take  place  at  once.  It  was  de- 
pendent upon  a  condition  which 
might  never  be  fulfilled,  and  which 
admittedly  has  not  yet  been  ful- 
filled, viz.,  the  completion  of  the 
line  from  Yarmouth  to  Annapolis 
by  the   appellant  company.     Be- 
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sides,  the  transfer  of  the  property 
of  the  railway  is  nowise  inconsist- 
ent with  the  fact  of  working 
arrangements  affecting  the  trans- 
feror's right  continuing  to  affect 
the  right  of  the  transferee. 

"  Then  conies  the  leading  enact- 
ment of  the  statute,  as  contained  in 
sec.  1,  which  is  in  these  terms: — 
'  The  agreements  herein-before 
referred  to,  and  set  forth  in  the 
Schedules  A  and  B  to  this  Act, 
being  such  as  were  adopted  by  the 
orders  of  the  Governor  in  Council 
of  the  twenty-second  and  thirtieth 
days  of  October  eighteen  hundred 
and  seventy-three,  and  all  the 
matters  and  things  therein  con- 
tained, are  hereby  approved,  and 
declared  to  be  as  effectual  to  all 
intents  and  purposes  as  if  the  said 
agreements  had  been  entered  into 
in  pursuance  of  sufficient  authority 
in  that  behalf,  given  before  the 
adoption  of  such  agreements  by 
Act  of  the  Parliament  of  Canada.' 

"  It  was  argued  for  the  appellants 
that  the  effect  of  the  preceding 
clause  is  precisely  the  same  as  if 
the  Parliament  of  Canada  had, 
prior  to  October  1873,  passed  an 
Act  authorizing  the  Governor  in 
Council  to  make  an  agreement 
with  the  appellant  company  in 
terms  of  the  proposals  set  forth  in 
Schedules  A  and  B.  That  argu- 
ment appears  to  be  well  founded ; 
but  what  would  have  been  the 
effect  of  such  antecedent  statutory 
authority  ?  Their  Lordships  are 
unable  to  discover  any  term  in  the 
contract,  contained  in  Schedules  A 
and  B,  binding  the  Government  to 
give  the  respondent  company  im- 
mediate possession  of  the  line,  or 
to  transfer  the  property  of  the  line, 
free  of  all  contracts  or  arrange- 
ments whatsoever ;  and,  if  such  an 
obligation  cannot  be  inferred  from 
the  language  of  the  agreements 
sanctioned  by  the  legislature,  it  is 
impossible  to  derive,  from  the 
language  of  this  section,  any  in- 
tention to  defeat  the  respondent 
company's  right  of  possession. 

"  It  appears  to  their  Lordships 


that,  even  if  the  terms  of  these 
proposals  had  contemplated  the 
immediate  transfer  of  possession  to 
the  appellant  company,  that  would 
not  have  been  necessarily  conclu- 
sive against  the  respondents  in 
this  appeal.  There  is  a  great 
difference  between  giving  authority 
to  make  an  agreement  and  autho- 
rizing it  to  be  made  and  forthwith 
carried  out  so  as  to  override  and 
destroy  all  private  rights  that  may 
stand  in  its  way. 

"  The  second,  and  only  other 
section  of  the  Act,  provides  that, 
until  arrangements  are  completed 
for  giving  possession  of  the  line  to 
the  appellant  company,  for  the 
purpose  of  working  it  until  the 
completion  of  their  line  from  An- 
napolis to  Yarmouth,  the  Govern- 
ment shall  have  power  to  make 
such  other  arrangements  as  may 
be  necessary,  '  by  continuing  the 
working  of  the  same  by  the  Wind- 
sor and  Annapolis  Kailway  Com- 
pany, or  otherwise.'  These  pro- 
visions certainly  do  not  suggest 
that  it  was  in  the  contemplation  of 
Parliament  that  immediate  posses- 
sion of  the  Windsor  Branch  Eail- 
way was  to  be  given  to  the  appel- 
lant company  for  the  purpose  of 
operating  it ;  on  the  contrary,  they 
are  apparently  intended  to  meet 
the  case  of  the  Government  de- 
clining to  give  possession  of  the 
line  to  the  appellant  company  at 
the  time  when  the  latter  had  under- 
taken to  receive  it.  Nor  do  these 
provisions  necessarily  indicate  that, 
if  there  should  be  a  subsisting 
working  agreement  with  the  re- 
spondent company,  or  any  other 
company,  that  agreement  was  to 
be  set  aside,  in  order  to  admit  of 
the  Government  making  such  an 
arrangement  as  is  provided  for  in 
this  section.  In  case  of  there 
being  no  such  standing  agreement 
in  the  way,  the  powers  conferred 
upon  the  Government  are  very 
wide ;  and,  even  if  the  agreement 
of  1871  had  been  determined,  it  is 
by  no  means  clear  that  the  agree- 
ment of  22nd  April  1875  would 
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not  give  the  respondent  company 
right  to  continue  their  possession 
of  the  line. 

"  In  the  view  which  their  Lord- 
ships take  of  the  import  and  effect 
of    the    Canadian    Act,   37   Vict, 
c.  16.,  it  becomes  unnecessary  to 
decide  whether,  if  it  had  chosen  to 
do  so,  the  Parliament  of  Canada 
would  have  had  the  power  to  ex- 
tinguish the  rights  of  the  respond- 
ent company  under  the  agreement 
of  22nd  September  1871.    Whether 
that  power  is  given  by  the  provi- 
sions of  the  British  North  America 
Act  to  the  Dominion  Parliament, 
or  to  the  Legislature  of  Nova  Scotia, 
is  a  question  of  difficulty  and  im- 
portance ;  but  seeing  that  it  does 
not  arise  for  decision  in  the  pre- 
sent case,  their  Lordships  express 
no  opinion  whatever  in  regard  to  it. 
"  Their  Lordships  will,  therefore, 
humbly  advise  Her  Majesty  that 
the  judgments  of  the  courts  below 
ought  to  be  affirmed  and  the  ap- 
peal   dismised         The    appellants 
must  pay  the  costs  of  the  appeal." 

The  "Windsor  and  Annapolis 
Railway  Company  v.  Tue  Queen 
and  The  Western  Counties 
Railway,  et  e.  contra.  In  S.  C. 
Feb.  16,  1885,  10  S.  C.  R.  335 
[Sir  W.  Ritchie,  C.J.,  Fournier, 
Henry,  Taschereau,  JJ.,  Strong, 
and  Gwynne,  JJ.,  dissenting], 
which  reversed  Gwynne,  J.,  in 
Exch.  Ct.  May  18,  1883;  in  P.  C. 
June  25,  1886,  11  App.  Cas.  607; 
55  L.J.  P.  C.  41;  55  L.  T.  271. 

Lord  Watson  [there  being  also 
present  Lord  Halsbury,  L.C.,  Lord 
Hobhouse,  Sir  Barnes  Peacock,  Sir 
Montague  Smith,  and  Sir  Richard 
Couch]  said :  "  The  Government 
of  Canada,  by  an  agreement  dated 
the  22nd  September  1871,  under- 
took to  give  the  appellant  company 
the  exclusive  use  of  the  Windsor 
Branch  Railway,  and  also  running 
powers  over  the  trunk  line,  from 
Windsor  Junction  to  Halifax,  for 
the  term  of  21  years,  from  the 
1st  January  1872.  The  appellant 
company,    in    pursuance    of    that 


agreement,     entered     upon     and  The  Windsor 
worked  the  Windsor  Branch  Rail-  £>**« A'™s 
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way  until   the    1st  August  1877,  TlIB  qdeen 
when   Mr.   Brydges,  the  Govern-  AND  Western 
ment  Superintendent  of  Railways,  Counties 
took  possession  of  the  line,  and  put  Railway. 
an  end  to  the  occupation  of    the 
company.     On  the  24th   Septem- 
ber 1877,  the   same   official  gave 
possession    of     the     line     to    the 
Western  Counties   Railway    Com- 
pany, under  an  arrangement,  the 
terms  of  which  are  to  be  found  in 
Schedules  A  and  B  of  the  Act  of 
the  Dominion  Parliament,  37  Vict, 
c.  16. 

"The  appellant  company,  on 
the  10th  October  1877,  filed  a  bill, 
on  the  Equity  side  of  the  Supreme 
Court  of  Nova  Scotia,  against  the 
Western  Counties  Railway  Com- 
pany, in  which  they  sought  to 
obtain  a  declaration  of  their  rights 
under  the  agreement  of  September 
1871,  to  recover  possession  of  the 
Windsor  Branch,  and  to  have  an 
account  taken  of  the  receipts  of 
the  defendant  company,  from 
freight  and  passenger  traffic.  On 
the  19th  September  1878,  the 
appellant  company  presented  a 
petition  of  right  to  the  Exchequer 
Court  of  Canada,  under  the  pro- 
visions of  the  Dominion  Act, 
39  Vict.  c.  27.,  in  which  they 
humbly  prayed  that  the  agreement 
of  1871  should  be  specifically  per- 
formed, and  also  '  that  the  sum  of 
£150,000  sterling,  or  such  sum  as 
may  be  reasonable,  may  be  paid  to 
your  suppliants  in  compensation 
and  by  way  of  damages  for  the 
injuries  and  losses  which  have  been 
occasioned  to  them  by  the  breach 
and  failure  of  Her  Majesty's 
Government  of  Canada  to  perform 
the  said  agreement  of  the  22nd 
September  1871.' 

"  In  the  Equity  suit,  Mr.  Justice 
Ritchie,  on  the  1st  March  1880, 
decided  that  the  plaintiffs  were 
'  entitled  to  the  judgment  of  the 
Court  in  their  favour,  with  costs.' 
That  decision  was  affirmed  by  the 
Supreme  Court  of  Nova  Scotia,  on 
the  5th  April  1881 ;  and  on  appeal 
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to  this  Board,  the  judgments  of 
both  courts  below  were  affirmed, 
with  costs,  on  the  22nd  February 
1882  [see  above].  Their  Lordships 
held  that  the  agreement  of  22nd 
September  1871  was  valid  and 
subsisting ;  and  that  the  rights  of 
the  Windsor  and  Annapolis  Eail- 
way Company  under  that  agree- 
ment were  not  affected  by  the 
Canadian  Act,  37  Vict.  c.  16. 

"  During  the  dependence  of 
these  proceedings  the  Government 
of  Canada  put  an  end  to  their 
arrangement  with  the  Western 
Counties  Eailway  Company,  and, 
on  the  1st  December  1879,  they 
allowed  the  appellant  company  to 
resume  possession  of  the  Windsor 
Branch,  and  to  exercise  running 
powers  over  the  trunk  line,  but 
that  without  prejudice  to  the  rights 
or  liabilities  of  Her  Majesty,  or 
the  appellant  company,  except  in 
so  far  as  the  question  of  damages 
might  be  thereby  affected. 

"  Her  Majesty's  Attorney- 
General  for  the  Dominion  of 
Canada  appeared  in  the  petition  of 
right,  and  lodged  a  statement  in 
defence  on  behalf  of  Her  Majesty, 
on  the  18th  October  1880,  but  no 
further  proceedings  were  taken  in 
the  cause  until  the  judgment  of 
this  Board  had  been  given  in  the 
Equity  suit.  On  the  18th  May 
1883,  Mr.  Justice  Gwynne  decided 
that  damages  were  not,  in  the  cir- 
cumstances of  case,  recoverable 
from  Her  Majesty,  and  dismissed 
the  petition  with  costs,  'leaving 
the  suppliants  to  pursue  their 
remedy,  for  such  compensation 
against  the  Western  Counties  Eail- 
way Company,  under  their  judg- 
ment already  recovered  against  that 
company."  A  motion  for  a  rule 
to  show  cause  why  the  judgment 
of  Mr.  Justice  Gwynne  should  not 
be  set  aside  was  refused  by  the 
Court  of  Exchequer  on  the  26th 
June  1883.  Upon  an  appeal 
against  that  decision  to  theSupreme 
Court  of  Canada,  Sir  W.  J. 
Eitchie,  C.J.,  and  Taschereau,  J., 
held  that  a  petition  of  right   lay 


against  the  Crown,  but  that  the 
damages  recoverable  must  be 
limited  to  the  period  of  the  Crown's 
possession  of  the  Windsor  Branch 
from  1st  August  to  24th  Septem- 
ber 1877.  These  learned  judges 
were  of  opinion  that  the  appellant 
company,  by  their  proceedings  in 
Equity  against  the  Western  Coun- 
ties Railway  Company,  had  elected 
to  take  that  company  as  their 
debtors  for  all  claims  of  damage 
arising  after  the  24th  September 
1877,  and  were  consequently  barred 
from  preferring  these  claims  against 
the  Crown.  Foumier  and  Henry, 
JJ.,'  whilst  agreeing  that  the  peti- 
tion of  right  lay,  held  that  the 
Crown  was  liable  for  damages 
suffered  by  the  appellant  company 
after  its  possession  had  ceased. 
Gwynne,  J.,  adhered  to  his  former 
decision,  and  Strong,  J.,  concurred 
with  him.  The  Supreme  Court, 
accordingly,  on  the  16th  February 
1885,  reversed  the  judgment  of  the 
court  below,  and  ordered  and  ad- 
judged that  the  suppliants  are  en- 
titled to  recover  from  Her  Majesty 
the  Queen  the  profits  of  the  Crown 
from  the  Windsor  Branch  Eailway 
from  the  1st  August  to  the  24th 
September  1877,  which  they  fixed 
at  the  sum  of  $9589.7. 

"  The  principal  appeal  from  that 
judgment  is  taken  by  the  appel- 
lants, the  Windsor  and  Annapolis 
Eailway  Company,  who  object  to 
it,  in  so  far  as  it  excludes  their 
claim  of  damages  after  the  24th 
September  1877.  The  respondent, 
Her  Majesty's  Attorney-General 
for  the  Dominion  of  Canada,  has 
brought  a  cross  appeal,  in  which  , 
he  seeks  to  have  the  judgment  of 
the  Supreme  Court  set  aside,  and 
to  have  the  judgments  of  Mr. 
Justice  Gwynne  and  of  the  Court 
of  Exchequer  restored. 

"  The  respondent  has  not,  in  the 
courts  below,  or  at  their  Lord- 
ships' bar,  impugned  the  decision 
of  this  Board  in  the  Equity  suit 
between  the  appellant  company 
and  the  Western  Counties  Eailway 
Company.     He  has  conceded  that 
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the  appellant  company  have  still 
the  right  to  possess  and  use  the 
Windsor  Branch  line,  under  the 
agreement  of  1871 ;  and,  seeing 
that  the  company  was  restored  to 
possession  in  the  year  1879,  the 
courts  below  have  not  thought 
it  necessary  to  dispose  of  those- 
parts  of  the  prayer  of  the  petition 
of  right  which  relate  to  perform- 
ance of  the  agreement  of  Septem- 
ber 1871. 

"  Their  Lordships  are  of  opinion 
that  it  must  now  be  regarded  as 
settled  law  that,  whenever  a 
valid  contract  has  been  made  be- 
tween the  Crown  and  a  subject,  a 
petition  of  right  will  lie  for  damages 
resulting  from  a  breach  of  that 
contract  by  the  Crown.  Section  8 
of  the  Canadian  Petition  of  Right 
Act  (39  Vict.  c.  27.  Dom.  Parlt.), 
contemplates  that  damages  may  be 
recoverable  from  the  Crown  by 
means  of  such  a  petition ;  and  the 
reasons  assigned  by  Lord  Black- 
burn for  the  decision  of  the  Court 
of  Queen's  Bench  in  Thomas  v. 
The  Queen,  L.  E.  10  Q.  B.  31, 
appear  to  their  Lordships  neces- 
sarily to  lead  to  the  conclusion 
that  damages  arising  from  breach 
of  contract  are  so  recoverable.  A 
suit  for  damages,  in  respect  of  the 
violation  of  contract,  is  as  much  an 
action  upon  the  contract  as  a  suit 
for  performance;  it  is  the  only 
available  means  of  enforcing  the 
contract  in  cases  where,  through 
the  act  or  omission  of  one  of  the 
contracting  parties,  specific  per- 
formance has  become  impossible. 
In  Tobin  v.  The  Queen,  16  C.  B. 
(N.  S.)  355,  Chief  Justice  Eyre, 
whilst  affirming  the  doctrine  that 
the  sovereign  cannot  be  sued  in  a 
petition  of  right,  for  a  wrong  done 
by  the  executive,  took  care  to 
explain  that  '  claims  founded  on 
contracts  and  grants  made  on  be- 
half of  the  Crown  are  within  a 
class  legally  distinct  from  wrongs.' 
"  It  was  argued  for  the  respon- 
dent that,  in  Thomas  v.  The 
Queen,  the  claim  of  the  suppliant 
was  not  for  damages,  but  for  a 


pecuniary  consideration  alleged  to  The  Windsor 

have  been  due  in  terms  of  the  con-  and  Annapolis 

^  i.i    ii.   i  -i  Railway  Co.  v. 

tract ;  and  consequently  that  it  was  TnE  qdeen 

unnecessary  for  the  Court  to  de-  AND  Westekn 
cide  anything  as  to  the  liability  of   Cohsties 
the  Crown  for  unliquidated  dama-   Railway. 
ges  resulting  from  breach  of  con- 
tract.    But    Lord    Blackburn,   in 
that  case,  deals  with  the  suppliant's 
petition  as  alleging  certain  breaches 
of  promises  made  to  the  suppliant 
on  behalf   of  the   Queen  ;  and  his 
reasoning  appears  to  this  Board  to 
be  quite  as  applicable  to  a  claim  of 
unliquidated  damages  for  breach  of 
contract,  as  to  a  claim  for  the  con- 
tract price.     Lord  Blackburn  rests 
the    judgment    mainly    upon    the 

'  Banker's  case,'  14  Howell's  State 

Trials,  1,  which  was  a  suit  for  an- 
nuities   granted    by  letters   patent 

under  the  great  seal ;  but  his  Lord- 
ship at  the  same  time  points  out 

that,  from  the  time  of  Lord  Somers, 

there  had  been  repeated  expressions 

of  opinion    by  eminent  judges  in 

favour  of  the  view  that  a  petition 

of  right  lay  against  the  Crown  on  a 

contract.     It  is  unnecessary  to  cite 

these  opinions,  which  are  all  col- 
lected in  Thomas  v.  The  Queen. 

Their    Lordships    may,    however, 

refer  to  the  accurate  exposition  of 

the  law  given  by  the  late  C.  J. 

Cockburn     in     Feather     v.    The 

Queen,    6    B.   &   S.    293 :— '  We 

think  it  right  to  state  that  we  see 

no  reason  for  dissenting  from  the 

conclusion     arrived     at     by     the 

Common  Pleas  in  Tobin  v.  The 

Queen,   16  C.  B.  N.  S.  310.     We 

concur  with  that  Court  in  thinking 

that  the  only  cases  in  which  the 

petition   of   right   is  open  to   the 

subject  are,   where   the    land,    or 

goods,  or  money  of  a  subject  have 

found  their  way  into  the  possession 

of  the  Crown,  and  the  purpose  of 

the  petition  is  to  obtain  restitution, 

or  if  restitution  cannot  be  given, 

compensation  in  money,  or  when  a 

claim  arises  out  of  a  contract,  as 

for  goods  supplied  to  the  Crown  or 

to    the     public     service.'      Their 

Lordships  desire  to  add  that,  upon 

this  branch  of  the  case,  they  agree 
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with  the  reasoning  of  C.  J.  Ritchie, 
and  the  able  judgment  of  Mr. 
Justice  Eournier. 

"It was  arguedforthe respondent 
that  no  breach  of  the  agreement  of 
1871  was  committed  by  the  Crown, 
inasmuch  as  the  taking  possession 
of  the  Windsor  Branch  Railway 
on  the  1st  August  1877  was  simply 
the  tortious  act  of  Mr.  Brydges. 
The  argument  fails  because  it  has 
no  foundation  in  fact.  The  respon- 
dent, in  his  statement  of  defence, 
alleges  that,  on  or  about  the  25th 
July  1877,  the  Government  of 
Canada,  having  completed  arrange- 
ments for  transferring  the  line  to 
the  Western  Counties  Railway 
Company,  a  minute  was  passed  by 
the  Governor-General  in  Council 
directing  that  the  arrangements 
then  existing  with  the  appellant 
company  should  be  terminated  on 
the  1st  August  1877;  that  the 
Minister  of  Public  Works  was 
directed  to  resume  possession  on 
that  day ;  and  that,  '  in  pursuance 
of  the  said  minute  of  Council  and 
of  the  said  Act  of  1874,'  the 
officers  of  Her  Majesty  dispossessed 
the  appellant  company  and  gave 
possession  of  the  line  to  the  Wes- 
tern Counties  Railway  Company. 
It  is  plain,  therefore,  that  Mr. 
Brydges  acted  with  the  full  au- 
thority of  the  Government,  and 
merely  carried  out  their  instruc- 
tions, which  were  issued  in  the 
belief  that  it  was  within  their  legal 
right  to  put  an  end  to  their  agree- 
ment with  the  appellant  company. 

"Another  argument  submitted  on 
behalf  of  the  respondent  was  to  the 
effect  that  the  Crown  is  only  liable 
in  respect  of  breaches  of  contract 
occasioned  by  the  omissions  of 
Crown  officials,  and  is  not  liable 
in  respect  of  breaches  due  to  their 
positive  acts,  even  when  these  acts 
are  done  under  direct  authority  from 
the  Crown.  Upon  this  point  it  is 
sufficient  to  say  that,  in  the  opinion 
of  their  Lordships,  there  is  neither 
authority  nor  principle  for  recog- 
nising any  such  distinction. 

"  It  was  also  argued  for  the  re- 


spondent  that  the    Crown  cannot 
be  held  liable  as  for  breach  of  con- 
tract, inasmuch  as  all  the  acts  of 
the  Government  of  Canada,  in  put- 
ting an  end  to  the  possession  of  the 
appellant  company,  were  done  (to 
use  the  language   of   Mr.  Justice 
.Strong),   '  expressly  with  the  in- 
tention  of  acting  in  pursuance  of 
the  statute  of    1874,  and  for  the 
purpose  of  carrying  out  the  pro- 
visions of  that  statute,  a  duty  which 
Parliament   had  imposed  on    the 
Executive   Government.'      If  the 
effect  of  the  Canadian  Act  of  1 874 
(37  Vict.  c.  16.)  had  been  to  make 
it  the  imperative  duty  of  the  Go- 
vernment to  terminate  their  agree- 
ment with  the   appellants,  and  to 
give   possession    of    the  Windsor 
Branch  to  the  Western   Counties 
Railway    Company,    the    Crown 
would  have  incurred  no  liability  to 
the  appellants  by  performing  that 
statutory  duty.     But  the  decision 
of  this  Board  in  the  previous  suit 
was  given  in  favour  of  the  present 
appellants,  on  the  very  ground  that 
the  Act  of  1 874  did  not  affect  the 
validity  or  subsistence  of  the  agree- 
ment of  September  1871,  and  im- 
posed no  obligation  on  the  Govern- 
ment to  interfere  with  the  appel- 
lant's  possession   of  the  Windsor 
Branch  Railway,  or  to  transfer  it 
to  the  Western  Counties  Kailway 
Company. 

"  The  only  matters  remaining  for 
consideration  are  the  extent  to 
which  the  Crown  is  liable  for 
damages,  and  the  amount  of 
damages  which  ought  to  be 
awarded  to  the  appellants.  Their 
Lordships  are  of  opinion  that,  on 
the  1st  August  1871,  when  they 
were  ousted  by  the  act  of  the 
Crown,  there  arose  to  the  appellants 
a  claim  of  damages,  for  loss  of 
possession,  during"  the  whole  re- 
mainder of  the  term  specified  in 
the  agreement  of  1871 ;  and  that 
their  subsequent  restoration,  in 
December  1879,  had  merely  the 
effect  of  reducing  the  amount  of 
that  claim.  They  are  unable  to 
assent  to  the  view  taken  by  Mr. 
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Justice  Henry,  who  was  of  opinion 
that  damages  must  be  restricted  to 
the  period  between  1st  August 
1877  and  19th  September  1878, 
the  date  when  the  petition  of  right 
was  presented. 

"  It  has  been  argued,  however,  for 
the  respondent,  and  the  Supreme 
Court  of  Canada  has,  by  a  majority, 
given  effect  to  the  argument,  that 
the  appellants  can  only  recover 
from  the  Crown  such  damages  as 
were  incurred  by  them  whilst  the 
Crown  was  in  actual  possession  of 
the  Windsor  Branch  Eailway.  It 
is  said  that  the  appellants  are 
estopped  from  preferring  any  claim 
against  the  Crown,  after  the  24th 
September  1877,  by  reason  of  their 
having  elected  to  accept  the  Wes- 
tern Counties  Eailway  Company 
as  their  sole  debtors  for  damages 
accruing  subsequently  to  that  date. 
In  the  opinion  of  their  Lordships, 
the  plea  thus  advanced  by  the 
respondent  is  without  foundation 
either  in  fact  or  law,  and  must 
therefore  be  rejected. 

"  The  respondent's  statement  in 
defence  contains  no  plea  of  estoppel, 
and  no  allegation  of  fact,  upon 
which  such  a  plea  could  be  founded. 
The  argument  has  been  based  upon 
the  print  of  proceedings  in  the 
Equity  suit,  which  was  tendered 
by  the  respondent,  at  the  trial  of 
the  present  cause  before  Mr.  Justice 
Grwynne,  and  received  de  bene  esse. 
Even  if  it  were  competent  in  these 
circumstances  to  entertain  the  plea 
of  estoppel,  their  Lordships  would 
be  of  opinion  that  no  case  of  elec- 
tion has  been  made  out.  Both 
suits  were  depending  long  before 
an  operative  judgment  was  pro- 
nounced in  either  of  them.  In  the 
suit  directed  against  the  Western 
Counties  Eailway  Company,  which 
prayed  inter  alia  for  an  account  of 
profits,  although  the  appellants 
were  found  to  be  entitled  to  the 
judgment  of  the  court  in  their 
favour,  there  has  been  no  order 
directing  an  account  to  be  taken, 
none  has  been  taken,  and  no  decree 
has  been    made  ordaining  the  de- 

S  2340. 


fendant  company  to  make  a  money  The  Windsor 
payment  to  the  appellants.     Had  **°  Annapolis 

K  J     i  i       j  Eailway  Co.  v. 

there  been  such  a  decree,  any  pay-  The  Qm^ 

ment  made  under  it  by  the  Western  Am)  Western 
Counties  Eailway  Company  would  Counties 
have    operated  in   satisfaction  pro  Railway. 
tanto  of  the  liability  of  the  Crown, 
it  could  have  had  no  other  effect. 

"Their  Lordships  have  accord- 
ingly come  to  the  conclusion  that 
the  appellants  are  entitled  to  judg- 
ment for  the  whole  damage  sus- 
tained by  them  from  the  1st  August 
1877  to  the  1st  December  1879. 
The  evidence  as  to  the  amount  of 
damage  lies  within  a  very  narrow 
compass;  it  is  not  contradictory, 
and  involves  no  question  as  to  the 
credibility  of  witnesses.  In  these 
circumstances,  their  Lordships  have 
thought  it  better,  in  order  to  ob- 
viate the  necessity  of  further  liti- 
gation, to  determine  the  amount  of 
damages  themselves,  and  they  have 
accordingly  assessed  the  same  at 
1115,000. 

"Their  Lordships  will  humbly 
advise  Her  Majesty  that  the  cross 
appeal  should  be  dismissed,  and  the 
judgment  appealed  from  in  the 
original  appeal,  in  so  far  as  it 
orders  and  adjudges  'that  the 
appellants,  the  suppliants,  are  en- 
titled to  recover  from  the  respon- 
dent, Her  Majesty  the  Queen,  the 
profits  of  the  Crown  from  the 
Windsor  Branch  Eailway  from  the 
1st  day  of  August  1877  to  the  21th 
day  of  September  1877,  both  in- 
clusive, which  have  been  fixed  and 
determined  at  the  sum  of  $9589.7, 
being  portion  of  their  relief  sought 
by  the  petition  of  right,'  ought  to 
be  reversed ;  and  that  quoad  ultra 
the  said  judgment  ought  to  be 
affirmed,  subject  to  the  declaration 
that  the  appellants,  the  suppliants, 
are  entitled  to  receive  from  Her 
Majesty  the  Queen  the  sum  of  one 
hundred  and  fifteen  thousand  dol- 
lars ($115,000),  as  the  damages 
suffered  by  them  by  reason  of 
their  having  been  deprived  of  the 
possession  and  use  of  the  Windsor 
Branch  Eailway  from  the  1st 
August  1877  to  the  1st  December 

I  I 
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1879.  Their  Lordships  also  find 
that  the  appellant  company  are 
entitled  to  receive  the  costs  in- 
curred by  them,  in  the  principal 
and  cross  appeals. 

G.  was  in  possession  of  a  part  of 
the  foreshore  of  the  public  harbour 
of  Summerside,  and  had  erected 
thereon  a  wharf  between  high  and 
low  water  at  which  vessels  might 
unload.  H.  brought  ejectment. 
His  title  consisted  of  letters  patent 
under  the  great  seal  of  Prince 
Edward  Island,  30  Aug.  1877,  by 
which  the  Crown,  in  right  of  the 
island,  and  assuming  to  act  under 
a  provincial  Act,  25  Vict.  c.  19., 
purported  to  grant  H.  a  fee  simple 
to  the  land.  Held  that  under  this 
section  of  the  B.  N".  A.  Act  the 
soil  and  bed  of  the  foreshore  in  the 
harbour  of  Summerside  belongs  to 
the  Crown  as  representing  the 
Dominion  of  Canada,  and  therefore 
the  grant  under  the  great  seal  of 
Prince  Edward  Island  to  H.  was  void 
and  inoperative.  Holman  v.  Green, 
March  28,  1881,  6  S.  C.  E.  707. 

Where  a  railway  company  has 
obtained  a  right  to  run  the  track 
along  the  foreshore,  a  corporation 
of  a  town  by  which  it  passes  has 
no  power  to  raise  embankments  on 
a  level  with  the  line  so  as  to  form 
a  road  over  the  line  on  the  level. 
[£eecase,p.481,S.]!sr.]  The  argu- 
ment there  was  that  the  soil  of  the 
foreshore  was  in  the  Crown,  and  the 
Crown  could  deprive  the  general 
subject  of  the  indirect  advantage 
of  communicating  with  the  fore- 
shore. But  there  is  a  great  dis- 
tinction between  the  public  right 
of  navigation  from  the  rights  be- 
longing to  the  owner  of  riparian 
land.  Thus,  where  a  railway  ran 
along  the  foreshore,  and  injury  to 
the  access  to  or  exit  from  land  of  a 
riparian  owner  is  a  necessary, 
patent,  and  obvious  consequence  of 
the  execution  of  the  railway  works, 
then  the  doctrine  of  Lyon  v.  Fish- 
mongers' Co.,  July  27,  1876, 
1  App.  Cas.  683 ;  46  L.  J.  (Ch.) 
68 ;  35  L.  T.  569,  will  in  reason 


and  on  principle  apply,  and  in- 
demnity is  due.  In  the  North 
Shore  Eailway  Co.  v .  Pion,  in  S.  C. 
20  June  1887,  14  S.  C.  E.  674, 
which  reversed  Q.  B.  Quebec 
4  Feb.  1886. 

In  P.  C.Aug.  1,  1889,  14  App. 
Cas.  612;  59  L.  J.  P.  C.  25; 
61  L.  T.  525,  Earl  Selborne  states 
the  facts  :  "  The  respondents,  the 
Pions,  carried  on  their  business 
(of  tanners)  upon  riparian  land, 
belonging  to  them,  which  had  a 
frontage  of  considerable  length  to 
the  '  St.  Charles,'  a  tidal  navigable 
river  within  the  limits  of  the  har- 
bour of  Quebec.  The  appellants, 
the  North  Shore  Eailway  Com- 
pany, in  1883  made  their  railway 
upon  the  foreshore  of  that  river  by 
means  of  an  embankment  extend- 
ing along  the  entire  length  of  the 
respondents'  frontage,  not,  how- 
ever, taking  any  part  of  the  re- 
spondents' land,  and  in  this  em- 
bankment they  left  one  opening, 
15  feet  wide  and  12  or  13  feet 
high,  opposite  to  the  tannery, 
through  which  the  river  was  ac- 
cessible at  low  tides  and  at  some 
(but  not  all)  high  tides.  With  that 
exception  they  cut  off  all  access  to 
the  water  from  the  respondents' 
land,  which,  before  those  works 
were  executed,  was  always  accessi- 
ble for  boats  at  high  water  along 
its  whole  frontage.  The  appel- 
lants also  made  another  opening 
just  outside  the  boundary  of  the 
respondents'  land,  and  opposite  to 
the  end  of  a  public  street  through 
which  the  respondents  might,  except 
at  certain  high  tides,  have  found  ac- 
cess by  means  of  that  street  to  the 
water.  No  compensation  or  indem- 
nity was  paid  or  offered  by  the  ap- 
pellants to  the  respondents,  who 
brought  their  action  complaining 
that  they  had  been  unlawfully  shut 
out  from  their  access  to  the  river, 
and  asking  for  damages,  and  that 
the  company  might  be  compelled 
to  demolish  and  remove  the  ob- 
struction." 

His  Lordship    then   considered 
all  the  authorities,  and  held  that 
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the  case  of  Lyon  v.  Fishmongers' 
Co.  [see  reference  above]  was 
as  applicable  at  Quebec  as  in  Eng- 
land. That  none  of  the  authori- 
ties relied  on  by  the  appellants 
"  tend  to  establish  the  non-exist- 
ence of  riparian  rights  upon  navi- 
gable or  tidal  rivers  in  Lower 
Canada,  or  to  show  that  the  ob- 
struction of  such  rights  without 
parliamentary  authority  would  not 


PlON. 


be  an  actionable  wrong,  or  that  if,  North  Shoes 
in  a  case  like  the  present,  the  K  !  ' 
riparian  owner  would  be  entitled 
to  indemnity  under  a  statute  au- 
thorizing the  works  on  condition  of 
indemnity,  the  substituted  access  by 
openings  such  as  those  which  the 
appellants  in  this  case  have  left, 
would  be  an  answer  to  a  claim  for 
indemnity." 


109.  All  lands,  mines,  minerals  and  royalties  belong-  Property  in 
ing  to  the  several  provinces  of  Canada,  Nova  Scotia,  &c. 
and  New  Brunswick  at  the  Union,  and  all  sums  then 
due  or  payable  for  such  lands,  mines,  minerals  or 
royalties,  shall  belong  to  the  several  provinces  of 
Ontario,  Quebec,  Nova  Scotia,  and  New  Brunswick  in 
which  the  same  are  situate  or  arise,  subject  to  any 
trusts  existing  in  respect  thereof  and  to  any  interest 
other  than  that  of  the  province  in  the  same.1 


1  Construingtheword"royalties" 
in  this  section  with  sees.  102,  117, 
and  sub-sec.  13  (property  and 
civil  rights),  sec.  92,  it  has  been 
held  that  when  a  person  died 
without  heirs  and  intestate,  leaving 
real  as  well  as  personal  property, 
that  escheat  fell  into  the  revenue 
of  the  province  and  not  into  the 
revenue  of  the  Dominion.  See 
Att.-Gen.  of  Quebec  v.  Att.-Gen. 
of  the  Dominion,  in  Q.  B.  Quebec 
8  Sept.  1876,  2  Q.  L.  B.  236,  re- 
versing H.  E.  Taschereau,  J., 
1  Q.  L.  E.  177  [see  below], 
a  question  concerning  the  pro- 
perty of  a  person  dying  without 
heirs  and  intestate  in  the  province 
of  Quebec.  In  that  case  the  judges 
of  the  Q.  B.  Quebec  rested  their 
judgment,  firstly,  on  the  ground  that 
as  the  provinces  under  sub-sec.  14, 
sec.  92,  could  deal  with  the  descent 
of  property  and  could  pass  a  law 
giving  illegitimate  children  a  right 
to  inherit,  therefore  the,  provinces 
were  invested  with  power  to  appro- 
priate this  escheat  to  themselves; 
and  secondly,  on  the  word  '  royal- 


ties,' in  sec.  109.  Taschereau,  J., 
who  presided  in  the  court  of  first 
instance  in  that  case,  and  formed 
one  of  the  majority  in  Att.-Gen. 
of  Ontario  v.  Mercer  in  the  S.  C, 
based  his  decisions  against  the  right 
of  the  provinces  on  the  102nd  sec- 
tion. Att.-Gen.  of  Ontario  v. 
Mercer,  5  S.  C.  B.  538,  reversing 
6  O.  A.  B.  576  and  Proudfoot, 
V.C.,  26  Grant  126  ;  in  P.  C,  July 
18, 1883,  8  App.  Cas.  767 ;  52  L.  J. 
P.  C.  84;  49  L.  T.  312  [see 
belmo\,  was  a  question  as  to  the  right 
to  lands  situate  in  the  province 
of  Ontario.  The  lands  in  question 
belonged  to  a  person  who  had  died 
without  heirs  and  intestate.  The 
Judicial  Committee  decided,  re- 
versing the  S.  O,  that  such  es- 
cheats fell  to  the  province  and  not 
to  the  Dominion,  under  sees.  109 
and  126.  In  Mercer's  case,  Earl  of 
Selborne,  in  giving  judgment, 
affirmed  the  result  of  the  decision 
in  the  case  of  Eraser's  estate, 
Att.-Gen.  of  Quebec  v.  Att.-Gen. 
of  the  Dominion.  2  Q.  L.  B.  236  ■ 
1  Q.  L.  B.  177. 

II  2 
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St.  Cathe- 
rine's Milling 
Co.  v.  The 

Queen. 


Att.-Gen.  op 
British  Co- 
lumbia v. 
Att.-Gen.  of 
Canada. 


Att.-Gen.  op 
Quebec  v. 
Att.-Gen.  op 
Dominion. 


The  right  to  Indian  lands  sur- 
rendered to  the  Crown,  the  bene- 
ficial interest  therein  was  also  de- 
clared to  be  in  the  provinces  and 
not  in  the  Dominion.  See 
St.  Catherine's  Milling  Co.  v.  The 
Queen,  20  June  1887,  13  S.  C.  R. 
577;  13  O.  A.  R.  148;  10  O.  R. 
196;  in  P.  C.  Dec.  12,  1888, 
14  App.  Cas.  46  ;  58  L.  J.  P.  C. 
54  ;  60  L.  T.  197  [see  ante,  p.  94]. 

As  to  Mines  and  Minerals. — 
The  provincial  legislatures  have  a 
right  to  these.  In  Att.-Gen.  of 
British  Columbia  v.  Att.-Gen.  of 
Canada,  the  Judicial  Committee 
affirmed  decision  of  the  Exch.  Ct., 
14  S.  C.  R.  345  ;  in  P.  C.  3  April 
1889,  14  App.  Cas.  295  ;  58  L.  J. 
P.  C.  88;  60  L.  T.  712  [see 
below"].  The  Judicial  Committee 
held,  reversing  the  decision  of  the 
Supreme  Court  of  Canada,  that 
the  precious  metals  within  the 
Canadian  Pacific  Railway  belt 
within  British  Columbia  were  vested 
in  the  Crown,  subject  to  the  control 
and  disposal  of  the  Government  of 
British  Columbia.  The  main  point 
there  was — by  British  Columbia 
Acts,  43  Vict.  No.  11.  and  47  Vict. 
c.  14.,  settling  an  arrangement  by 
arbitration  in  terms  of  the  11th  arti- 
cle of  Union  between  Columbia  and 
the  Dominion,  British  Columbia 
agreed  to  convey  to  the  Dominion 
a  certain  extent  of  land  in  aid  of 
the  construction  of  the  railway. 
The  precious  metals  under  this 
railway  belt  were  claimed  by  the 
Dominion  as  having  passed  to  it. 
On  the  other  hand,  the  province 
contended  no  transfer  of  the  pre- 
rogative right  was  effected,  nor 
was  there  any  grant  of  these  mines 
and  minerals  to  the  Dominion  Go- 
vernment. In  this  case  there  were 
present  Lord  Halsbury,  L.C.,  and 
Lords  Watson,  Fitzgerald,  Hob- 
house,  and  Macnaghten. 

Att.-Gkn.  of  Quebec  v.  Att.- 
Gen.  op  the  Dominion,  8  Sept. 
1876,  reported  under  the  name  of 
"  Church  v.  Blake,".  2  Q.  L.  R.  236, 


[Dorion,  C.J.,  Monk,  Ramsay, 
Sanborn,  and  Tessier,  JJ.],  revers- 
ing H.  E.  Taschereau,  J.,  29  Jan. 
1876,  1  Q.  L.  R.  177,  and  the 
result  of  which  case  was  approved 
of  by  the  Earl  of  Selborne,  L.C., 
in  Att.-Gen.  of  Ontario  v.  Mercer. 
The  facts  are  thus  given  by  Dorion, 
C.J. :  "  Edouard  Fraser  died  at 
Praserville,  in  the  province  of 
Quebec,  on  2  Feb.  1874.  He  was 
not  married,  he  left  no  heirs  and 
no  will.  Under  art.  637  of  the 
Civil  Code  his  estate  devolved  to 
the  Crown.  However,  shortly 
after  his  death,  one  Damase  Caron 
was  appointed  curator  to  his  vacant 
estate,  under  art.  347  of  the  Code, 
and  took  possession  of  his  property 
[which  comprised  both  personal  as 
well  as  real  estate].  The  Att.- 
Gen.  for  the  province  of  Quebec 
then  instituted  this  action  to  re- 
cover from  this  curator  the  pro- 
perty composing  the  estate.  After 
the  return  of  the  action,  the  Att.- 
Gen.  for  the  Dominion,  acting  also 
on  behalf  of  Her  Majesty,  peti- 
tioned to  be  permitted  to  intervene 
in  the  cause  to  claim  the  estate. 
This  petition  being  contested  by 
the  plaintiff,  the  parties  were  heard, 
and  by  the  judgment  of  the  court 
below,  the  Att.-Gen.  for  the  Do- 
minion was  delared  to  be  entitled 
to  claim  the  estate,  and  was  allowed 
to  intervene.  The  present  appeal 
is  from  this  judgment,  and  raises 
the  important  question  whether 
escheats  belong  to  the  Dominion 
or  to  the  province  wherein  they 
arise ;  for,  although  both  parties 
claim  the  Fraser  estate  on  behalf 
of  Her  Majesty,  they  in  reality  do 
so  on  behalf  and  in  the  interest  of 
their  respective  governments.  In 
both  instances  they  use  the  name 
of  Her  Majesty,  but  only  as  repre- 
senting the  public  domain,  that  of 
the  Dominion  in  the  one  case  and 
that  of  the  province  of  Quebec  in 
the  other.  The  contestation  being 
thus  submitted  by  the  parties,  it  is 
unnecessary  to  enquire  whether 
they  are  both  right  in  assuming  to 
proceed   as    they   have    done    on 
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behalf  of  Her  Majesty,  and  the 
only  question  which  by  the  plead- 
ings is  submitted  to  us,  is  whether 
the  Att.-Gen.  for  the  Dominion 
has  shown  any  right  to  this  estate, 
for  if  he  has  no  right  to  it  he 
has  no  right  to  intervene  in  the 
causes.  The  title  of  the  Att.-Gen. 
for  the  province  of  Quebec  is  not 
now  in  question." 

His  Lordship  then  continued : 
"  It  is  unnecessary  for  the  purpose 
of  this  cause   to  enquire  into  the 
origin  of  this    right    to  escheats. 
It  is  sufficient  that  at  the  time  the 
B.  N.  A.  Act,  1867,  was  passed 
they  belonged   to  the   Crown,   as 
declared  by    our    Code,   or    more 
properly  to  the  Government  of  the 
late  province  of  Canada,  in  whose 
favour  Her  Majesty  had  released 
that  portion  of  her  revenue  arising 
in  the  province,  in  consideration  of 
the    civil    list     granted     to    Her 
Majesty  by  the  Act    of    9  Vict. 
c.  1 14.     The  right  of  the  late  pro- 
vince of  Canada  to  these  escheats 
being  undoubted,  it  only  remains 
to  ascertain  whether    it    was    re- 
served by  the  Confederation  Act  to 
the  provinces  of  Quebec  and  On- 
tario, or  attributed  to  the  Dominion 
Government. 

"  In  the  distribution  of  powers 
made  by  the  Confederation  Act 
between  the  Dominion  and  the 
separate  provinces,  the  Dominion 
Parliament  has  the  control  of  all 
matters  of  a  general  character 
affecting  the  whole  Dominion. 
The  provincial  legislatures  exercise 
their  authority  over  matters  affect- 
ing the  inhabitants  of  their  respec- 
tive provinces  only,  and  among 
the  subjects  to  which  their  au- 
thority extends  is  the  power  of 
legislation  as  to  the  rights  of  pro- 
perty and  civil  rights  in  general 
[sub-sec.  13,sec.  92,  see  ante,  p.  257] . 
The  right  to  regulate  the  trans- 
mission of  property  by  inheritance 
falls  within  the  powers  of  the 
legislatures  of  the  several  pro- 
vinces, as  affecting  rights  of  pro- 
perty and  civil  rights.  For  in- 
stance, the  provincial  legislatures 


may  restrict  or  extend  the  degrees  Att.-.G-en.  of 

of     relationship     beyond     which  <?CEB£0"-  „ 

...  .      •   r      -j.      ii Att.-Gen.  or 

parties  will  cease  to  inherit ;  tney  DoMIJIIONi 

may,  as  is  the  case  in  France, 
decree  that,  in  default  of  legitimate 
heirs,  the  estate  of  the  deceased 
shall  descend  to  his  illegitimate 
offspring,  or  they  may  order  that  it 
shall  revert  to  some  educational 
or  charitable  institution,  and  by 
their  legislation  they  may  materially 
affect  or  destroy  altogether  the 
right  of  escheats. 

"Under   sec.    102   of  the  Con- 
federation Act,  all  the  rights  and 
revenues  which  the  legislatures  of 
the  several  provinces  had  a  right 
to  appropriate  (except  such  as  are 
by  the  Act  reserved  for  the  re- 
spective provinces,  or  which   are 
received  under  the  special  powers 
conferred  upon  them  by  the  Act) 
form  part  of  the  consolidated  reve- 
nue of  Canada;  and  by  sec.  126  all 
the  rights  and  revenues  reserved 
to  the  governments  or  legislatures 
of  the   several  provinces,  and  all 
the  rights  and  revenues  received 
by  them  under  the  special  powers 
conferred  upon  them,  form  part  of 
the  consolidated  revenue  fund  of 
each  province.     The  property  de- 
rived from   the    exercise    of    the 
right    of     escheat     constituted    a 
revenue  which,  before  confedera- 
tion, the  several  provinces  had  a 
right   to   appropriate.     It   would, 
therefore,  belong  to  the  Dominion 
Government,  unless    specially   re- 
served to  the  provinces,  or  unless 
it   came   within    the    category   of 
those  rights  which  are  received  in 
virtue  of  the  special  powers  con- 
ferred by  the  Act  upon  the  several 
provinces.     The   only    other    sec- 
tions of  the  Act  having  reference 
to  the  distribution  of  the  assets  of 
the  several  provinces  are  sees.  107, 
108,  109,  113,  and  117,  together 
with  schedules  3  and  4  annexed  to 
the  Act.     In  none  of  these  do  I 
find  that  the  right  to  escheats  is 
specially    reserved    to    the    pro- 
vinces,  but,   from    what   I   have 
already  said,  escheats  seem  to  come 
within  that  class  of  revenues  which 


502 


B.N.A.  ACT,  s.  109.-PBOV.  ESCHEATS. 


Att.-Gen.  of 
Quebec  v. 
Att.-Gen.  op 
Dominion. 


are  derived  from  the  exercise  of 
the  powers  specially  conferred  on 
the  provincial  legislatures. 

"  If  these  legislatures  have  the 
power  to  enlarge  or  curtail  to  the 
extent  of  this  right  by  extending 
or  restricting  the  range  of  parties 
to  whom  the  estate  of  deceased 
persons  may  be  transmitted,  or  if 
they  can  abolish  it  altogether,  then 
the  existence  of  this  right  to 
escheats  is  subject  to  the  authority 
of  the  provincial  legislatures,  and 
the  revenue  derived  from  it  is  col- 
lected in  virtue  of  the  powers 
specially  conferred  on  them  by  the 
Act,   since   it    depends    on    their 

French. 
Tessier,  J. :  II  s'agit  d'une 
question  de  desherence.  A  qui 
les  biens  d'un  individu  decede  sans 
heritiers,  dans  la  province  de 
Quebec,  ou  il  avait  son  domicile, 
et  oii  il  est  decede,  et  ou  se 
trouvent  ces  biens,  retournent-ils  ? 
Est-ce  au  Gouvernement  de  la 
province  de  Quebec,  ou  au  Gou- 
vernement de  la  puissance  du 
Canada  ? 

II  est  bon  de  remonter  aux 
sources  des  lois  de  desherence  pour 
en  faire  l'application.  Ces  lois 
forment  partie  du  droit  civil,  et  oe 
n'est  qu'un  mode  de  transmission 
institute  pour  ceux  qui  ne  laissent 
pas  d'heritiers,  ou  qui  en  laissent 
qui  tous  repudient  la  succession, 
c'est  la  meme  chose ;  en  ce  cas, 
"  cette  succession,  est  acquise  au 
souverain,"  suivant  l'expression  de 
l'article  637  de  notre  Code  Civil,  ou 
"  ces  biens  appartiennent  au  do- 
maine  public,"  suivant  l'expres- 
sion contenue  dans  l'article  401. 

On  peut  s'apercevoir  que  dans 
notre  code  et  dans  notre  langage 
judiciaire  on  fait  quelquefois  un 
etrange  abus  des  mots  le  Souverain, 
le  Domaine  Public,  la  Couronne, 
Sa  Majeste  la  Reine,  le  Domaine 
de  l'Etat,  comme  si  ces  mots 
dtaient  synonymes.  Pourtant,  ils  ne 
le  sont  pas ;  et  bien  souvent  on  se 
sert  du  nom  de  sa  Majeste  pour  lui 
donner  des  attributions  differentes. 


action  whether  this  source  of  reve- 
nue shall  be  maintained,  and  to 
what  extent,  or  whether  it  shall  be 
abolished  altogether.  There  is 
here  no  question  of  prerogative  or 
of  sovereignty,  but  a  mere  question 
of  interpretation  of  the  B.  N.  A. 
Act.  The  Court  is  unanimous  in 
saying  that  the  Dominion  Govern- 
ment has  no  claim  to  the  estate  in 
dispute,  and  that  the  petition  of 
the  Hon.  Ed.  Blake,  as  Attorney- 
General  for  the  Dominion,  should 
have  been  dismissed.  The  judg- 
ment of  the  court  below  is  there- 
fore reversed." 


Translation. 
Tessier,  J. :  This  is  a  question  of 
escheat.  To  whom  does  the  estates 
of  a  deceased  individual,  without 
heirs,  in  the  province  of  Quebec, 
where  he  had  his  domicile,  where 
he  died,  and  where  his  estates  are 
found,  go  r  Is  it  to  the  Government 
of  the  province  of  Quebec,  or  to 
the  Government  of  the  Dominion 
of  Canada? 

It  is  well  to  go  back  to  the 
sources  of  laws  of  escheat  in  con- 
sidering the  question.  These  laws 
formed  part  of  the  civil  right,  and 
there  is  only  one  mode  of  transmis- 
sion instituted  for  those  who  leave 
no  heirs,  or  who  leave  heirs  all  of 
whom  repudiate  the  succession.  It 
is  the  same  thing.  In  this  case, 
"  this  succession  reverts  to  the 
sovereign,"  following  the  meaning 
of  the  article  637  of  our  Civil 
Code,  or  these  estates  belong  to 
the  Crown,  following  the  meaning 
contained  in  the  article  401. 

One  can  understand  that  in  our 
code  and  in  our  judicial  language 
one  makes  sometimes  a  strange 
abuse  of  the  words  the  Sovereign, 
the  State  Domain,  the  Crown,  Her 
Majesty  the  Queen,  the  rights  of 
the  State,  as  if  these  words  were 
synonymous.  Nevertheless,  they 
are  not ;  and  very  often  they  make 
use  of  the  name  of  Her  Majesty 
to  give  different  prerogatives. 
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Le  droit  de  desherence  n'a  ete,  et 
n'est  encore,  qu'un  droit  de  rever- 
sion pour  faire  retourner  les  biens  a 
l'autorite  qui  les  avait  fait  sortir 
du  domaine  public.  Cette  autorite 
est  bien  representee,  primitivement, 
par  le  souverain ;  mais  le  souverain, 
avec  la  sanction  du  Parlement 
Imperial,  a-t-il  confere  ce  droit  a 
d'autres  ?  II  est  admis  que  les 
droits  de  desherence  appartenaient 
au  Canada  avant  Facte  de  la  con- 
federation ;  sa  Majeste  la  Reine  et 
le  Parlement  Imperial  avaient  done 
deja  fait  abandon  de  ces  droits  a 
la  colonie,  et  il  s'agit  de  savoir 
simplement,  auquel  des  deux  gou- 
vernements — le  gouvernement  fede- 
ral ou  le  gouvernement  provincial — 
appartient  le  revenu  provenant  de 
ce  droit  de  desherence.  Cette 
question  doit  etre  decidee  par 
Interpretation  de  l'Acte  Imperial 
de  la  Confederation  du  Canada, 
30et31Vict.chapitre3.  La  section 
102  dit: — "Tous  les  droits  et 
revenus  que  les  legislatures  respec- 
tives  du  Canada,  de  la  Nouvelle 
Ecosse,  et  du  Nouveau  Brunswick, 
avant  et  a,  l'epoque  de  1'Union, 
avaient  le  pouvoir  d'approprier, 
sauf  ceux  reserves  par  le  present 
acte  aux  legislatures  respectives 
des  provinces,  ou  qui  seront  percus 
par  elles  conforme'ment  aux  pou- 
voirs  speciaux  qui  leur  sont  con- 
f  eres  par  le  present  acte,  f  ormeront 
un  fonds  consolide  de  revenu  pour 
etre  approprie  au  service  public  en 
Canada." 

Voila  done  une  exception  dans 
la  clause  precedente,  et  le  revenu 
provenant  de  la  desherence,  n'est-il 
pas  parmi  ceux  compris  dans  cette 
exception,  savoir,  parmi  ceux  re- 
serves aux  legislatures  des  pro- 
vinces et  percus  par  elles  conforme- 
ment aux  pouvoirs  speciaux  qui 
leur  sont  conferes  par  cet  acte  ? 

II  me  semble  que  cette  exception 
se  trouve  parfaitement  etablie  par 
les  sections  92,  109,  et  117.  La 
section  92  porte  en  tete  "  pouvoirs 
exclusifs  des  Legislatures  provin- 
ciales,"  et  parmi  ces  pouvoirs  ex- 


The  right  of  escheat  has  only  Att.-Gbn.  op 
been,  and  is  still,  only  the  right  of  «£«£  Qp 
reversion,  to  return  the  estates  to  d0MINi0H. 
the  authority  which  had  given  them 
from  the  Domain  of  the  State.  This 
authority  is  well  represented,  ori- 
ginally,by  the  sovereign ;  but  has  the 
sovereign,  with  the  sanction  of  the 
Imperial  Parliament,  conferred  this 
right  on  others  ?  It  is  admitted 
that  these  rights  of  escheat  belonged 
to  Canada  before  the  Act  of  Con- 
federation; Her  Majesty  the  Queen 
and  the  Imperial  Parliament  had 
then  already  given  up  these  rights 
to  the  colony,  and  the  simple  ques- 
tion is,  to  which  of  the  two  govern- 
ments— the  Federal  Government 
or  the  provincial  Government — 
belong  the  revenue  accruing  from 
this  right  of  escheat  ?  This  ques- 
tion ought  to  be  decided  by  the 
interpretation  of  the  Imperial  Act 
for  the  Confederation  of  Canada, 
30  &  31  Vict.  c.  3.  Sec.  102  says  :— 
"All  duties  and  revenues  over 
which  the  respective  Legislatures  of 
Canada,  Nova  Scotia,  and  New 
Brunswick,  before  and  at  the 
Union,  had  and  have  power  of 
appropriation,  except  such  portions 
thereof  as  are  by  this  Act- reserved 
to  the  respective  Legislatures  of 
the  Provinces,  or  are  raised  by 
them  in  accordance  with  the  special 
powers  conferred  on  them  by  this 
Act,  shall  form  one  Consolidated 
Revenue  fund  to  be  appropriated 
for  the  public  service  of  Canada." 

There  is  then  an  exception  in 
the  preceding  clause,  and  the 
revenue  accruing  from  escheat, 
is  it  not  amongst  those  contained 
in  this  exception,  namely,  amongst 
those  reserved  to  the  Legislatures 
of  the  Provinces,  and  raised  by 
them  in  conformity  with  the 
special  powers  conferred  on  them 
by  this  Act  ? 

It  appears  to  me  that  this  ex- 
ception is  perfectly  established  by 
the  sections  92,  109,  and  117. 
Section  92  has  for  its  title  "ex- 
clusive powers  of  the  Provincial 
Legislatures,"  and   amongst  these 
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clusifs  il  est  statue  que  "dans 
chaque  Province  la  Legislature 
pourra  exclusivement  faire  des 
lois  relatives  [sous-section  13]  a  la 
propriete  et  aux  droits  civils  dans 
la  province,  et  [sous-section  14]  a, 
I' administration  de  la  justice  dans 
la  Province,  y  compris  la  creation, 
le  maintien,  et  I 'organisation  de 
tribunaux  de  justice  pour  la 
province,  ayant  jurisdiction  civile 
et  criminelle."  La  loi  de  des- 
herence n'est  qu'une  regie  du  droit 
civil ;  la  legislature  de  Quebec  a  le 
droit  exclusif  de  statuer  sur  le 
degre  de  successibilite  et  sur  le 
mode  de  successibilite;  ainsi  rien 
ne  l'empecherait  d'etendre  par  une 
loi  ce  degre  de  successibilite  aux 
enfants  oil  parents  illegitimes  ou 
memes  aux  institutions  qui  se 
chargent  quelquefois  de  l'education 
des  enfants  illegitimes. 

Cette  loi  de  desherence  nous  a 
ete  transmise  par  l'article  167  de  la 
Coutume  de  Paris,  qui  se  lit  comme 
suit :  "  Quand  le  proprietaire  pos- 
sesseur  d'aucun  heritage  va  de  vie 
a.  trepas,  sans  hoirs  apparens,  le 
Haut-  Justicier  en  la  Justice  duquel 
les  heritages  sont  assis,  peut  et  lui 
est  loisible  iceux  heritages  vacans 
et  non  occupe"s,  saisir  et  mettre  en 
sa  main." 


Si  Ton  considere  ce  droit  de 
desherence  comme  un  incident  des 
droits  de  la  haute  justice,  l'article  92 
a  donne  exclusivement  Fadminis- 
tration  de  la  justice  aux  provinces, 
et  le  revenu  du  droit  de  desherence 
lui  appartiendrait. 

Si  Ton  considere  le  droit  de  des- 
herence comme  un  accessoire  de 
revenu  territorial,  les  sections  109 
et  117  particularisent  et  generali- 
sed le  pouvoir  des  legislatures 
provinciates  sur  les  terres  pub- 
liques,  et  tous  les  accessories  et 
ncidents  du  revenu  territorial. 

En  effet,  la  section  109  dit : 
"  Toutes  les  terres,  mines,  mine- 
rauxet  reserves  royales  appartenant 
aux  differentes  provinces  lors  de 
l'union,  et  toutes  les  somines  d'ar- 


exclusive  powers  it  is  enacted  that 
"In  each  province  the  legislature 
may  exclusively  make  laws  in  rela- 
tion [under  sub-section  13]  to  "pro- 
perty and  civil  rights  in  the  Pro- 
vince," and  [under  sub-section  14] 
to  "the  administration  of  justice  in 
the  Province,  including  the  constitu- 
tion, maintenance,  and  organisation 
of  the  courts  of  justice  for  the 
Province,  both  of  civil  and  criminal 
jurisdiction."  The  law  of  escheat  is 
only  a  rule  of  civil  right.  The 
Legislature  of  Quebec  has  the  exclu- 
sive right  to  legislate  as  to  the  de- 
gree of  succession  and  the  mode  of 
succession ;  thus  nothing  can  pre- 
vent it  from  extending  by  a  law  this 
degree  of  succession  to  illegitimate 
children  or  relations,  or  even  to  the 
institutions  sometimes  charged  with 
the  education  of  illegitimate  chil- 
dren. 

This  law  of  escheat  has  been 
transmitted  to  us  by  article  167  of 
the  Coutume  de  Paris,  which  reads 
as  follows  :  "  When  the  proprietor 
of  an  estate  passes  from  life  to 
death  without  apparent  heirs,  the 
High  Justiciary,  in  whose  juris- 
diction the  estates  are  situated,  has 
power  and  it  is  lawful  for  him  to 
seize  and  take  into  his  own  hands 
those  vacant  and  unoccupied  es- 
tates." [See  Coutume  de  Paris,  by 
Lauriere,  vol.  2,  p.  135.] 

If  this  right  of  escheat  is 
considered  as  an  incident  of  the 
rights  of  high  j  ustice,  the  article  92 
has  given  the  administration  of 
justice  exclusively  to  the  provinces, 
and  the  income  derived  from  the 
right  of  escheat  would  belong  to  it. 

If  this  right  of  escheat  is  con- 
sidered as  an  accessory  of  the  ter- 
ritorial revenue,  the  sections  109 
and  117  particularise  and  generalise 
the  power  of  the  Provincial  Legis- 
latures over  the  public  lands,  and  all 
the  accessories  and  incidents  of  the 
territorial  revenue. 

In  effect,  the  109th  section  says : 
"All  lands,  mines,  minerals  and 
royalties  belonging  to  different 
Provinces  at  the  time  of  the  Union, 
and  all  sums  of  money  then  due  or 
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gent  alors  dues  ou  payables  pour 
ces  terres,  mines,  mineraux  et 
reserves  royales,  appartiendront 
aux  differentes  provinces,"  etc. 

Et  la  section  117,  generalisant  ce 
pouvoir,  ajoute :  "  Les  diverses 
provinces  conserveront  respective- 
ment  toutes  leurs  proprietes  pub- 
liques  dont  il  n'est  pas  autrement 
dispose  dans  le  present  acte,  sujettes 
au  droit  du  Canada  de  prendre  les 
terres  ou  les  proprietes  publiques 
dont  il  aura  besoin  pour  les  fortifi- 
cations ou  la  defense  du  pays." 

Cette  distribution  de  pouvoirs  a 
son  application  pour  plusieurs 
autres  sujets.  Ainsi,  les  effets  con- 
fisques  en  vertu  des  lois  de  la  douane 
appartiennent  a  la  Couronne,  ou 
souverain,  c'est-a-dire  au  gouverne- 
nient  federal  du  Canada,  qui  a  le 
controle  du  principal ;  mais  les  effets 
voles  non  reclames,  et  vendus  par 
ordre  de  l'autorite  judiciaire,  appar- 
tiennent aussi  a  la  Couronne,  ou 
souverain,  c'est-a-dire  au  gouverne- 
ment  local,  et  le  produit  n'est  pas 
remis  a  la  caisse  de  ce  dernier. 
Les  terrains  repris  sur  la  mer  par 
accession,  ou  les  isles  se  formant 
dans  les  fleuves  dans  les  limites  des 
provinces,  appartiennent  aussi  a 
chaque  province. 


C'est  done  en  vain  que  Ton 
etablit  un  raisonnement  sur  ce  que 
le  Lieutenant- Gouverneur  ne  re- 
presente  pas  la  Heine,  mais  que 
c'est  le  Gouverneur- General ;  oui, 
pour  les  attributs  speciaux  qui  ap- 
partiennent a  la  royaute,  et  que  sa 
Majeste  peut  deleguer  et  conferer 
par,  et  en  vertu  de,  Sa  Prerogative 
Royale  et  de  ses  instructions,  mais 
non  pas  pour  les  choses  sur  les- 
quelles  sa  Majeste  la  Eeine  n'a 
plus  aucun  pouvoir  direct,  comme 
sont  les  terres  du  domaine  public, 
les  droits  de  propriete,  et  droits 
civils  de  chaque  Province.  On 
peut  se  servir  du  nom  de  sa  Ma- 
jeste pour  rendre  la  justice,  pour 
suivre  les  droits  de  propriete  du 
Gouvernement  Provincial,  parce  que 
c'est     une     portion    de    l'autorite 


payable    for    such    lands,    mines,  Att.-Gen.  of 
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vinces,"  etc.  Dominion. 

And  the  11 7th  section,  generalis- 
ing this  power,  adds  :  "  The  several 
Provinces  shall  retain  all  their  re- 
spective public  properties  which 
are  not  otherwise  disposed  of  in 
this  Act,  subject  to  the  right  of 
Canada  to  assume  any  lands  or 
public  properties  required  for  forti- 
fications or  for  the  defence  of  the 
country." 

This  distribution  of  powers  has 
its  application  for  several  other 
subjects.  Thus,  effects  confiscated 
by  virtue  of  the  customs  laws 
belong  to  the  Crown  or  sovereign, 
that  is  to  say,  to  the  Federal  Go- 
vernment of  Canada,  which  has 
the  control  of  the  principal  ;  but 
goods  stolen  and  not  reclaimed, 
and  sold  by  order  of  the  judicial 
authority,  belong  also  to  the  Crown 
or  sovereign,  that  is  to  say,  to  the 
local  government,  and  the  proceeds 
are  not  given  over  to  the  treasury  of 
the  latter.  [Sic.  It  ought  to  be  the 
former,  meaning  the  Dominion]. 
Reclaimed  lands  recovered  from  the 
sea  by  accession,  or  islands  formed 
in  the  rivers  within  the  boundaries 
of  the  Provinces,  belong  also  to 
each  Province. 

It  is  vain,  therefore,  to  base  an 
argument  upon  the  hypothesis  that 
the  Lieutenant-Governor  does  not 
represent  the  Queen,  but  that  the 
Governor-General  does.  Agreed  he 
does,  for  the  special  attributes  which 
belong  to  royalty,  and  which  Her 
Majesty  can  delegate  and  confer 
by,  and  in  virtue  of,  Her  Royal 
Prerogative  and  of  her  instructions, 
but  not  for  the  things  over  which 
Her  Majesty  the  Queen  has  no 
longer  any  direct  power,  as,  for 
example,  the  lands  of  the  public 
domain,  the  rights  of  property, 
and  the  civil  rights  of  each  Pro- 
vince. One  can  make  use  of  Her 
Majesty's  name  to  render  justice, 
to  follow  the  rights  of  property  of 
the  Provincial  Government,  because 
it  is  a  portion  of  the  sovereign 
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souveraine  conferee  aux  Gouverne- 
ments  Provinciaux,  et  qu'ils  ont 
droit  d'exercer  sous  le  nom  de  sa 
Majeste.  Sil'on  voyaitle  Gouverne- 
ment  Provincial  ou  les  autorites 
provinciales,  ou  les  tribunaux,  ela- 
guer  le  nom  de  sa  Majeste,  dans 
les  poursuites  meme  civiles,  au  nom 
du  Gouvernement  Local,  quelques- 
uns  se  reerieraient  peut-etre  contre 
ce  style,  qui  serait  peut-etre  plus 
correct  en  fait,  mais  pourrait  etre 
considere  comme  impliquant  une 
independance  que  nos  Gouverne- 
ments  Provinciaux  n'ont  pas  plus 
que  notre  Gouvernement  Federal. 
On  dit  que  le  Lieutenant- 
Gouverneur  ne  represent*  pas  sa 
Majeste  comme  le  Gouverneur- 
General ;  c'est  vrai  dans  un  sens 
general,  mais  non  pas  le  sens  par- 
ticulier  des  attributions  qui  lui 
sont  donnees  par  l'acte  imperial; 
dans  ces  actes  particuliers  il  est 
aussi  bien  le  representant  du  Sou- 
verain  que  Test  le  Gouverneur- 
General  dans  les  siennes.  A  ce 
compte-la,  les  conseillers  legislatifs 
seraient  des  personnages  plus  im- 
portants  et  plus  pres  de  la  royaute 
que  ne  le  seraient  les  Lieutenant- 
Gouverneurs,  parce  que  la  section 
72  dit,  "  seront  nommes  par  le 
Lieutenant-Gouverneur  au  nom  de 
Sa  Majeste,"  et  ceux  qui  seraient 
ainsi  nommes  se  trouveraient  au- 
dessus  du  pouvoir  qui  en  realite 
les  choisit.  Ce  serait  une  singu- 
liere  anomalie. 

Dans  le  preambule  de  Facte  de  la 
confederation  il  est  declare  que  les 
provinces  ont  desire  former  une 
union  federate.  Ce  nom  suppose 
une  federation  de  pouvoirs,  une  dis- 
tribution des  pouvoirs  entre  di- 
verses  provinces  entr'elles,  et  une 
conservation  de  certains  droits  a 
chaque  province  confederee;  c'est 
la  contre-partie  d'une  union  legis- 
lative, dans  laquelle  tous  le  pouvoirs 
sont  reunis  dans  une  seule  legisla- 
ture ou  parlement.  C'est  en  vertu 
de  ce  traits  federatif  que  chaque 
province  a  conserve  des  droits 
propres,  et  parmi  ces  droits  se 
trouve  le  droit  exclusif  du  domaine 


authority  conferred  on  the  Pro- 
vincial Governments,  which  they 
have  the  right  to  use  under  the 
name  of  Her  Majesty.  If  one  saw 
the  Provincial  Government  or  the 
provincial  authorities,  or  the  tribu- 
nals, subordinating  Her  Majesty's 
name,  even  in  civil  proceedings,  to 
the  name  of  the  Local  Government, 
some  would  cry  out  perhaps  against 
this  style,  which  would  be  perhaps 
more  correct  in  fact,  but  might  be 
considered  as  implying  an  indepen- 
dence which  our  Provincial  Govern- 
ments do  not  possess  any  more  than 
our  Federal  Government. 

It  is  said  that  the  Lieutenant- 
Governor  does  not  represent  Her 
Majesty  in  the  same  manner  as  the 
Governor-General;  this  is  true  in 
a  general  sense,  but  not  in  the  par- 
ticular sense  of  the  powers  which 
are  given  by  the  Imperial  Act; 
in  these  particular  Acts  he  is  as 
much  the  representative  of  the 
Sovereign  as  is  the  Governor- 
General.  According  to  this  reas- 
oning, the  legislative  councillors 
would  be  more  important  person- 
ages, and  nearer  to  royalty,  than 
the  Lieutenant-Governors,  because 
the  72nd  section  says,  "  They  shall 
be  appointed  by  the  Lieutenant- 
Governor  in  the  Queen's  name," 
and  those  who  would  be  thus  ap- 
pointed would  find  themselves 
above  the  power  which  really  chose 
them.  This  would  be  a  singular 
anomaly. 

In  the  preamble  of  the  Act  of 
Confederation,  it  is  declared  that 
the  Provinces  desire  to  form 
a  Federal  Union.  This  term  sup- 
poses a  federation  of  powers,  a 
distribution  of  powers  between 
different  provinces  among  them- 
selves, and  a  preservation  of  certain 
rights  to  each  confederated  pro- 
vince ;  it  is  a  counterpart  of  a 
legislative  union  in  which  all  the 
powers  are  re-united  into  a  single 
legislature  or  parliament.  It  is  in 
virtue  of  this  federal  treaty  that 
each  Province  has  preserved  its 
own  rights,  and  among  these  rights 
are  to  be  found  the  exclusive  right 
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public  et  du  domaine  de  l'Etat  dans 
chaque  province,  et  parmi  les  ac- 
cessoires  du  domaine  public  se 
trouve  le  droit  de  desherence  sujet 
au  contr61e  judiciaire,  legislatif  et 
executif,  de  la  Province  de  Quebec. 
J'en  conclus  que  dans  la  presente 
instance  les  biens  de  la  succession 
vacante  de  feu  Edouard  Fraser, 
ecquyer,  en  meubles  et  en  im- 
meubles,  situes  dans  la  Province 
de  Quebec,  appartiennent  a,  la  pro- 
vince de  Quebec,  representee  dans 
cette  cause  par  le  procureur-general 
de  cette  Province,  ou  ce  qui  est  la 
meme  chose,  mais  en  style  plus 
respectueux,  quoiqu'il  ne  soit  pas 
plus  correct,  par  le  procureur- 
general  de  Sa  Majeste  pour  la 
Province  de  Quebec. 


of  the  public  domain  and  the  do-  Att.-Gen.  of 
main  of  the  State  in  each  province,  Qdebbou. 

,,  .r      »  ,,      Att.-Gen.  of 

and  among  the  accessories  ot  tne  rjOMINi0N. 
public  domain  is  found  the  right 
of  escheat,  subject  to  judicial,  leg- 
islative and  executive  control, 
of  the  Province  of  Quebec.  I 
conclude  in  the  present  instance 
that  the  property  of  the  vacant 
succession  of  the  late  Edward 
Eraser,  moveable  and  immoveable, 
situate  in  the  Province  of  Quebec, 
belongs  to  the  Province  of  Quebec, 
represented  in  this  cause  by  the 
Attorney-General  of  this  Province, 
or,  what  is  the  same  thing,  but  in 
tone  more  respectful,  although  it 
may  not  be  more  accurate,  by  the 
Attorney-General  of  Her  Majesty 
for  the  Province  of  Quebec. 

[The  translation  is  the  joint 
work  of  M.  I.  Morley  and  E. 
Jackson.  Geo.  P.  Wheeler,  Esq., 
barrister-at-law,  of  Her  Majesty's 
Department  of  the  Judicial  Privy 
Council,  has  kindly  verified  both 
French  and  English.] 


Ramsay,  J. :  "  If  the  technical 
question  insisted  on  at  the  argu- 
ment were  the  only  one  in  the  case, 
it  could  scarcely  give  rise  to  any 
difficulty.  In  defining  the  execu- 
tive power,  the  B.  Sr.  A.  Act, 
sec.  9,  declares  it  to  vest  in  the 
Queen,  and  when  we  come  to  the 
legislative  power  in  sec.  58  it  is 
declared  to  be  vested  in  the  Queen, 
the  Senate,  and  the  House  of 
Commons.  On  the  other  hand, 
the  executive  power  of  the  pro- 
vinces is  declared  to  be  vested  in 
an  officer  called  the  Lieutenant- 
Governor,  who  is  appointed  by  the 
Governor-General  [sec.  69],  and 
the  legislative  power  of  the  pro- 
vince of  Quebec  is  declared  to  be 
vested  in  the  Lieutenant-Governor, 
the  Legislative  Council,  and  the 
House  of  Assembly.  This  dis- 
tinction is  kept  up,  and  the  officers 
of  the  provinces  are  so  designated 
[sees.  63  and  134],  Then  as  to 
the  word  'Crown,'  used  in  the 
Code,  its  interpretation   can  give 


rise  to  no  difficulty.  The  Crown 
means  the  sovereign  in  whom  indi- 
vidually is  vested  all  the  property 
of  the  Crown.  Of  course  for  the 
purposes  of  administration,  as  the 
Government  became  more  fully 
organised,  the  revenues  of  the 
Crown  had  to  be  appropriated  in 
different  ways,  and  so  we  have  the 
privy  purse  and  the  civil  list.  In 
like  manner  we  have  the  separate 
purses  of  the  different  colonies ; 
and  when  we  hear  of  the  different 
colonies  claiming  escheats  as  part 
of  their  revenue,  they  are  only 
claiming  that  such  portion  of  the 
revenue  legally  vested  in  the 
sovereign  shall  be  applied  to 
colonial  purposes.  The  question 
we  have  therefore  to  decide,  is  to 
which  of  the  two  Governments 
have  the  Queen,  Lords,  and  Com- 
mons given  escheats  ?  This  ques- 
tion involves  the  examination  of 
sees.  102,  109,  and  117  of  the 
B.  N.  A.  Act.  This  Act  gives  rise 
to    a    difficulty    of    construction, 
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which,  perhaps,  I  may  exaggerate, 
but  which  is  worthy  of  considera- 
tion,   and     that     is     the    double 
enumeration      which      constantly 
occurs.     It  is  to  be  found  promi- 
nently  in  sees.    91    and   92.     Its 
inconvenience  there  did  not  escape 
the  observation  of  the  framers  of 
the  Bill,  for  they  have  terminated 
sec.  91  by  a  saving  clause  of  great 
importance,  which  makes  sec.  92 
subordinate   to   sec.   91.      In   the 
sections  we  have  now  to  consider, 
we  have  again  the  double  enumera- 
tion,    but    without     the     saving 
clause  in  favour  of  either  enumera- 
tion.    This  sec.  102  gives  to  the 
Dominion  '  all  duties  and  revenues, 
except  such  portions  thereof  as  are 
by  this  Act  reserved  to  the  respec- 
tive legislatures  of  the  provinces,' 
while  sec.  117  gives  to  the  several 
provinces     '  all    their    respective 
public  property  not  otherwise  dis- 
posed of  by  this  Act.'      What  is 
included  in    '  revenues,'    what   is 
designated  by  '  public  property '  ? 
Is  the  Dominion  to  have  all  the 
revenues,  and  are  the  provinces  to 
own  only  the  naked  property  ?     I 
see  no  mode  of  reconciling  these 
two  sections  but  by  referring  to 
sec.  109.     There  we  find  that  by 
property  is  intended  lands,  mines, 
minerals,     and     royalties.      Now 
what    are    '  Royalties '  ?      In   the 
largest  sense  of  the  word  they  are 
all  royal  prerogatives.     It  is  evi- 
dent that  the  word  is  not  used  in 
that  sense,  and  it  must  be  limited. 
But  how  far  ?     It  would  be  mani- 
festly indefensible  to  limit  it  to 
royalties    arising    from   mines   of 
gold  and  silver,  and  therefore  it 
would  seem  fair  to  make  it  extend 
to  all  those  minor  prerogatives  of 
the  Crown  which  formed  part  of 
the  property  of  the  Crown.     This 
interpretation   is   open    to   objec- 
tion;    but     it    is    obvious     that 
sees.  102  and  117  cannot  both  be 
maintained  in  their  integrity,  and 
as  they  are  both  general  sections 
and  there  is  no  saving  clause,  the 
interpretation  should  prevail  which 
is   most   in   accordance   with   the 


other  sections  of  the  Act.  I  think, 
therefore,  that  the  appeal  must  be 
maintained,  and  the  intervention 
of  the  Minister  of  Justice  be 
rejected." 

Sanborn,  J. :  "  This  case  in- 
volves a  question  between  the 
Government  of  the  province  of 
Quebec  and  the  Government  of 
the  Dominion  of  Canada.  Edward 
Eraser  died  at  Fraserville,  in  the 
province  of  Quebec,  on  2  Feb. 
1874,  unmarried  and  without 
heirs,  and  intestate.  Under  art. 
637  C.  C,  his  succession  falls  to 
the  Crown.  This  is  one  of  the 
minor  prerogatives  of  the  Crown 
which,  in  colonies  having  represen- 
tative legislatures,  becomes  subject 
to  local  legislation.  See  Chitty, 
Prerog.  p.  27.  The  sovereign's 
individual  prerogative  is  subordi- 
nated to  his  power  as  exercised  in 
Parliament.  This  estate  would  un- 
doubtedly have  fallen  into  the 
consolidated  revenue  had  it  be- 
come open  before  the  confederation 
of  the  provinces.  See  C.  S.  C. 
c.  10.  s.  5,  also  c.  16.  s.  1.  The 
question  here  is,  does  it  belong  to 
the  province  of  Quebec  or  to  the 
Dominion  of  Canada?  The  first 
thing  to  be  noticed  is  that  this 
minor  prerogative  came  under  the 
control  of  the  late  province  of 
Canada  by  virtue  of  the  power 
conferred  on  that  province  over  the 
subject  of  property  and  civil  rights 
within  the  province.  The  personal 
prerogative  of  the  sovereign  was 
yielded  up  to  the  province  when 
the  royal  assent  was  given  to  the 
Act  9  Vict.  c.  114.,  which  declares 
that  a  civil  list  is  accepted  by  Her 
Majesty  instead  of  all  territorial 
and  other  revenues  at  the  disposal 
of  the  Crown  arising  in  the  pro- 
vince. The  salary  of  the  Governor- 
General  and  the  salaries  of  the 
judges  which  comprised  that  civil 
list  have  always  been  paid  by  the 
colonial  Governments,  and  the 
royal  prerogatives  thus  yielded  to 
the  province  have  never  been  with- 
drawn. 

"  Under   sec.   92,-  sub-sec.   13, 
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of  the  B.  N.  A.  Act,  1867,  the 
power  to  legislate  over  the  subject 
of  property  and  civil  rights  within 
each  province  was  given  to  the 
legislature  of  the  province.  Under 
sec.  102  of  the  said  Act,  it  is  pro- 
vided that '  all  duties  and  revenues 
over  which  the  respective  legisla- 
tures of  Canada,  Nova  Scotia,  and 
New  Brunswick  had  power  of 
appropriation,  except  such  portions 
thereof  as  are  by  that  Act  reserved 
to  the  respective  legislatures  of  the 
province,  or  are  raised  by  them  in 
accordance  with  the  special  powers 
conferred  on  them  by  that  Act, 
shall  form  one  consolidated  revenue 
fund,  to  be  appropriated  for  the 
public  service  of  Canada.'  Escheats, 
of  the  nature  of  the  one  in  question, 
are  subject  to  the  control  of  the 
provincial  legislatures.  It  is  com- 
petent for  the  Parliament  of  Quebec 
to  establish  the  law  relating  to 
descents,  and  it  may  amend, 
modify,  or  repeal  the  art.  637  of 
the  Civil  Code.  It  may  be  said 
that  there  is  a  limit  to  this  power 
of  provincial  legislation  over  pro- 
perty ;  that  it  cannot  enact  that 
property,  which  by  the  Imperial 
Act  is  given  to  the  Dominion,  shall 
belong  to  the  province.  This  is 
true,  but  the  public  property  given 
to  the  Dominion  is  given  in  express 
terms  (see  sec.  108),  and  specified 
in  the  third  schedule  appended  to 
the  Act,  such  as  canals,  harbours, 
&c.  Over  such  property  the  pro- 
vincial legislature  has  no  power  to 
legislate,  but  as  having  the  power 
to  legislate  concerning  property, 
that  is  private  property,  and  civil 
rights  within  the  province.  The 
right  to  determine  to  whom  the 
property  of  a  person  dying  intes- 
tate without  heirs  shall  go,  is  of 
the  same  nature  as  the  law  of 
descent,  in  fact  it  is  a  part  of  the 
law  of  descent,  which  I  presume 
no  one  doubts,  pertains  to  the 
jurisdiction  of  the  provincial  legis- 
latures. Escheats,  pro  defecto 
sanguinis,  only  go  to  the  Crown 
with  the  same  title  as  the  person 
leaving  them  had :  4  Kent's  Com. 


427 ;  Case  of  Capt.  Gordon,  Foster's  Att.-Gen.  op 
Crown  Law,  p.  95.     This  proves  Quebec  «. 

•  i  ATT  -IxEN    of 

that  the  law  governing  descents  j.  ' 
governs  this  subject.  By  sec.  109 
of  the  same  Act,  it  is  declared  that 
'  all  lands,  mines,  minerals,  and 
royalties  belonging  to  the  several 
provinces  of  Canada,  Nova  Scotia, 
and  New  Brunswick  at  the  Union, 
and  all  sums  then  due  or  payable 
for  such  lands,  mines,  minerals,  or 
royalties,  shall  belong  to  the  several 
provinces  of  Ontario,  Quebec, 
Nova  Scotia,  and  New  Brunswick, 
in  which  the  same  are  situated  or 
arise.'  This  covers  all  reversions, 
as  well  as  existing  lands,  mines, 
minerals,  and  royalties.  Escheats 
of  the  nature  of  the  one  in  ques- 
tion are  royalties :  Bro.  Law  Diet, 
p.  317,  where  he  defines  royal- 
ties to  be  rights  and  prerogatives 
of  the  king  :   1  Black  241. 

"  In  the  case  of  Dyke  v.  "Walford, 
decided  in  the  Privy  Council, 
from  the  Chancery  Court,  York, 
Dec.  11,  1846,  5  Moo.  P.  C.  434, 
it  was  held  that  jura  regalia  in- 
cluded personal  effects  of  a  bastard 
dying  intestate,  and  go  to  the  king. 
It  may  be  said  that  the  word 
royalties  in  this  section  is  used  in 
a  more  restricted  sense,  and  by  it 
are  intended  rents  or  dues  payable 
for  the  right  of  mining  for  the 
precious  metals.  I  see  no  reason  so 
to  restrict  it,  particularly  as  the  same 
reason  that  would  give  a  class  of 
royal  perquisites  to  the  provinces 
where  they  arise  would  give  all.  And 
it  is  more  reasonable  to  interpret 
the  word  in  its  primary  than  in  its 
secondary  and  limited  sense,  which 
is  a  meaning  given  to  these  royal 
rents  by  miners,  than  the  true  sense 
of  the  word.  In  connection  with  the 
reasoning  before  adopted,  sec.  117 
has  force,  which  says :  '  The 
several  provinces  shall  retain  all 
their  respective  public  property  not 
otherwise  disposed  of  in  this  Act, 
subject  to  the  right  of  Canada  to 
assume  any  lands  or  public  pro- 
perty required  for  fortifications  or 
for  the  defence  of  the  country.' 
This,  in  connection  with  sec,  108 
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and  schedule  3,  shows  what  sort  of 
public  property  is  given  to  the 
Dominion,  and  for  what  purposes. 
"  For  these  reasons  the  Court 
considers  that  the  estate  of  Fraser, 
if  subject  to  escheat,  falls  to  the 
province  of  Quebec.  There  is 
every  reason  why  it  should  be  so  ; 
these  escheats  are  of  feudal  origin, 
and  the  land  reverted  to  the  feudal 
lord  or  to  the  Crown,  and,  as  Brown 
in  his  Legal  Maxims,  p.  317,  ex- 
presses it,  '  this  is  in  accordance 
with  the  spirit  of  the  ancient  feudal 
doctrine  expressed  in  the  maxim, 
quod  nullius  est,  est  domini  regis.' 
All  power  which  might  at  any 
time  have  existed  in  the  seignior 
or  sovereign  over  lands  or  reversion 
of  lands  is  now  vested  in  the  pro- 
vince where  they  are  situate.  This 
points  to  the  reversion  in  case  of 
lands  ;  as  respects  moveables,  it  is 
reasonable  that  the  same  result 
should  be.  It  harmonizes  with 
the  purposes  and  objects  of  the 
law  as  indicated  by  the  Act  creating 
the  two  jurisdictions.  The  general 
powers  and  revenues .  and  public 
property  of  the  Dominion  have 
much  the  same  relation  to  those 
of  the  provinces  that  the  United 
States  bear  to  the  several  States, 
and  it  has  never  been  pretended 
that  the  escheats  pro  defecto 
sanguinis  became  the  property  of 
the  United  States.  The  reversion, 
as  well  in  personal  as  real  estate, 
has  been  always  given  to  the  State 
within  which  the  escheat  arises. 
This  is  assumed  as  law  in  the  case 
of  Cross  v.  De  Valle,  Dec.  1863, 
68  S.  C.  U.  S.  (1  Wall)  1.  It 
will  be  seen  that  the  same  reason- 
ing has  led  to  this  conclusion  as 
has  been  adopted  in  this  case. 
Cooley  on  Const.  Lim.  p.  525, 
speaking  of  eminent  domain,  says  : 
'  Under  the  peculiar  American 
system,  the  protection  and  regu- 
lation of  private  rights,  privileges, 
and  immunities,  in  general,  properly 
pertain  to  the  State  governments, 
and  those  governments  are  expected 
to  make  provision  for  these  circum- 
stances and  necessities,  which  are 


usually  provided  for  their  citizens 
through  the  exercise  of  eminent 
domain ;  the  right  itself,  it  would 
seem,  must  pertain  to  those  govern- 
ments also,  rather  than  to  the 
government  of  the  nation,  and 
such  has  been  the  conclusion  of 
the  authorities.'  The  Court  deter- 
mines this  question  as  one  between 
the  province  and  the  Dominion, 
although  it  is  somewhat  curiously 
presented,  one  Attorney-General 
claiming  on  behalf  of  the  Queen 
against  another  Attorney-General 
claiming  on  behalf  of  the  Queen. 
We  must  understand  this  as  a 
claim  for  the  respective  govern- 
ments, and  we  must  understand  by 
the  Queen  what  art.  637  of  the 
Code  means  by  the  Crown,  not  the 
Queen  of  the  Crown,  but  one  or 
other  of  the  governments  which 
we  decide  to  be  that  of  the  pro- 
vince. In  doing  this  we  do  not  find 
it  necessary  to  determine  which 
government  has  the  right  to  act  for 
the  Queen,  or  whether  both  have. 
It  is  a  question  as  to  distribution  of 
rights  and  privileges  by  the  B.  N. 
A.  Act,  and,  from  careful  study  of 
that  Act,  we  think  this  minor  pre- 
rogative belongs  to  the  province 
where  it  arises."  His  Lordship 
then  gave  the  formal  judgment 
of  the  Court. 

Att.  -  Gen.    of    Ontario    v. 
Mercer,  in  S.  C.  14  Nov.  1881, 

5  S.  C.  E.  538  [Fournier,  Tasche- 
reau,  and  Gwynne,  JJ.,  Sir  W. 
Bitchie,  C.J.,  and  Strong,  J., 
dissenting],  reversed  Ct.  of  Appeal, 
Ontario  [Moss,  C.  .T.  A.,  Burton, 
Patterson,  and  Morrison,  J  J.  A.], 

6  O.  A.  B.  576,  and  Proudfoot, 
V.C.,  26  Grant  126  ;  in  P.  C.  July 
18,  1883,  8  App.  Cas.  767;  52 
L.  J.  P.  C.  84 ;  49  L.  T.  312.  In 
that  case  it  was  held  by  the  Judicial 
Committee,  reversing  the  S.  C, 
that  escheated  lands  in  Ontario  were 
within  the  109th  section,  and  "  be- 
longed," in  the  sense  in  which  this 
word  is  used  in  the  B.  N.  A.  Act, 
to  the  province  of  Ontario  and  not 
to  the  Dominion. 
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The    facts  are   thus   stated  by 
Patterson,  J. :  "  The  questions  be- 
fore us  arise   upon  a  demurrer  by 
Andrew   F.   Mercer,   one    of  the 
defendants  to  an  information   filed 
by  the  Attorney-General   of   On- 
tario for  the  purpose  of  obtaining 
possession   of  land  in  the  city  of 
Toronto,  which  was  the  property 
of  Andrew   Mercer,  who  is  now 
deceased.     The  facts  with  which 
we   have   to    deal   are,   therefore, 
those  stated  in  the  information  : — 
Andrew  Mercer  died  in  June  1871, 
intestate,  and  without  leaving  any 
heir  or  next  of  kin.     He  was  at 
the  time  of  his  death  seized  in  fee 
simple  of  the  land.     Immediately 
after  his  death  the  defendants  en- 
tered  into  possession   of  the  land 
without  the   permission   or  a*ssent 
of   Her  Majesty,   and   refused   to 
give  up  possession  to  Her  Majesty 
or  to  the  informant  acting  on  her 
behalf  in  this  province.     In  1875 
the  defendant,  Andrew  F.  Mercer, 
instituted  a  suit  in  Chancery  against 
the  Attorney-General,  in  which  a 
decree  was  pronounced  in   accor- 
dance with  the  prayer  of  his  bill, 
referring  it  to  the  Master  to  inquire 
whether  the  late  Andrew  Mercer 
left  any  heirs  at  law  or  next  of  kin 
him  surviving.     Pending  that  in- 
quiry,  an   issue  was   tried  at  the 
instance   of  A.  F.  Mercer,  which 
resulted   in  a   decree  that   A.    F. 
Mercer  was  not  the  lawful  son  and 
heir   at    law   or    next   of   kin    of 
Andrew  Mercer,  and  that  the  de- 
fendant,    Bridget    O'Beilly,    the 
mother  of  A.  F.  Mercer,  was  never 
married   to  Andrew  Mercer;  and 
directing  the  inquiry  formerly  di- 
rected to  be  proceeded  with.    That 
was  done,  and  a  decree  was  made, 
after  a  hearing  on  further  direc- 
tions, declaring  that  Andrew  Mer- 
cer died  intestate  and  without  heirs 
or  next  of  kin,  and  that  by  reason 
thereof  his  real  and  personal  estate 
had  become  vested  in  Her  Majesty 
in  right  of  her  royal  prerogative. 
The  demurrer  was  overruled  by 
Proudfoot,    V.C.,  and  the   defen- 
dant, A.  F.  Mercer,  appealed  from 


the  decision.     He  claimed,  1st,  that  Att.-Gen.  of 
the  application  of  the  law  of  es-  Ontario  v. 
cheat  to  lands  in  this  province  is      EECEB- 
disputed;    2nd,  that  if  the  right 
exists  it  belonged  to  the  Dominion 
and  not  to  the  province ;  3rd,  that 
the   Crown   can  only  proceed  by 
common  law  process  of  inquisition  • 

of  office ;  4th,  that  if  inquisition  of 
office  has  been  rendered  unnecessary 
by  the  Ontario  Act  of  1877,  B.S.O. 
c.  94.,  the  only  substituted  remedy 
is  an  action  of  ejectment,  and  the 
Court  of  Chancery  had  therefore  no 
jurisdiction."  The  second  question 
seemed  the  important  one  ;  and  his 
Lordship  said  he  had  little  to  add 
to  what  was  said  in  Attorney- 
General  of  Quebec  v.  Attorney- 
General  of  the  Dominion,  Church  v. 
Blake,  2  Q.  L.  R.  236  [see  above]. 
Burton,  J.A.,  said  he  found 
no  warrant  in  the  B.  N.  A.  Act 
for  the  assertion  so  frequently 
made  that  all  rights  or  property 
not  expressly  given  to  the  province 
passed  to  the  Dominion.  "  On  the 
contrary,  I  take  it  to  be  clear  that 
the  provinces  retained  all  property 
and  rights  which  were  previously 
vested  in  them  under  the  consti- 
tutional Acts  then  in  force,  except 
those  which  by  the  Confederation 
Act  are  taken  from  them  and  trans- 
ferred to  the  Dominion.  .  .  In 
the  first  place  the  provinces  al- 
ready existed  with  a  constitution  of 
their  own,  with  certain  properties, 
rights,  assets,  and  revenues,  and 
these  could  only  be  taken  from 
them  by  their  own  consent,  or  by 
the  legislation  of  a  superior  au- 
thority. All  lands  belonging  to 
the  several  provinces  were,  previous 
to  confederation,  under  our  form  or 
system  of  government,  vested  in  the 
"  sovereign  as  a  mere  matter  of  form, 
it  being  a  simple  trust  for  the 
benefit  of  the  provinces,  but  were 
then  granted  in  the  Queen's  name 
by  the  several  Lieutenant-Gover- 
nors of  the  provinces  (with  the 
exception  of  Canada,  which  was 
then  under  the  immediate  govern- 
ment of  the  Governor- General), 
and  since  confederation,  in  all  the 
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provinces,  grants  from  the  Crown 
of  public  lands  are  invariably  made 
by  the  Lieutenant-Governors  in  Her 
Majesty's  name,  except  in  the  case 
of  Indian  lands,  which,  being  placed 
under  Dominion  control,  are  grant- 
ed in  Her  Majesty's  name  by  the 
Governor- General.  These  lands, 
then,  though  nominally  the  pro- 
perty of  the  Crown,  were  in  truth 
and  in  fact  the  property  of  the 
province,  were  entirely  under  the 
control  of  the  executive  and  legis- 
lature of  the  province,  and  although 
the  right  of  escheat,  which  is  some- 
times spoken  of  as  a  species  of  re- 
version, was  in  the  Crown,  it  was 
always  exercised  for  the  benefit  of 
the  parties  beneficially  interested 
in  such  reversionary  interest,  or, 
in  other  words,  the  Government  of 
the  particular  province  in  which 
the  land  was  situate.  This  right, 
then,  as  well  as  the  lands  them- 
selves, belonged  to  the  province, 
and  when  we  refer  to  the  Imperial 
Act  dealing  with  these  subjects, 
what  do  we  find?  By  sec.  109, 
all  lands  belonging  to  the  province 
of  Canada,  and  all  sums  then  due 
and  payable  for  such  lands,  shall 
belong  to  the  several  provinces  of 
Ontario  and  Quebec,  in  which  the 
same  are  situate,  subject  to  any 
interest  other  than  that  of  the  pro- 
vince in  the  same.  The  term  '  all 
lands '  must  be  held  to  include 
any  interest  which  the  province 
then  held  or  was  entitled  to  in  the 
lands,  including  any  reversionary 
interest  or  interest  incident  to  the 
tenure.  If  not,  no  disposition  what- 
ever is  made  of  such  interest,  and  it 
will  remain  in  Her  Majesty,  not 
impressed  with  any  trust,  a  result 
which  would  be  too  absurd  to 
suppose  ;  but  yet  that  would  be  the 
result,  treating  it  as  a  reversionary 
interest  or  mere  incident  to  the 
tenure,  for  in  no  portion  of  the  Con- 
federation Act  is  it  given  to  the 
Dominion.  The  right  can  be  re- 
garded as  a  prerogative  right  to 
this  extent,  and  for  this  purpose 
only,  that  it  is  convenient  under 
our  form  of  government  that  the 


whole  domain  should  be  vested 
in  Her  Majesty,  but  purely  and 
solely  for  the  benefit  of  the  pro- 
vince. The  land  is  under  the  sole 
control  of  the  Dominion  authorities. 
Her  Majesty's  name  is  used  by 
them  in  every  grant  from  the 
Crown  in  the  same  way  as  in  many 
other  matters,  as,  for  instance,  in 
every  writ  which  under  provincial 
legislation  issues  from  the  courts  of 
law,  .  .  .  Neither,  then,  as  a 
prerogative  of  the  sovereign  nor  as 
an  incident  to  the  tenure  has  the  Do- 
minion, in  my  opinion,  been  shown 
to  be  entitled.  I  prefer  to  place 
my  judgment  on  the  ground  I  have 
indicated  above  rather  than  that 
adopted  by  the  Court  of  Appeal  in 
Quebec,  although  I  think  there 
is  no  material  difference  between 
them." 

In  the  S.  C,  Sir  W.  Eitchie, 
C.  J.,  was  of  opinion  "  it  was  not 
intended  by  the  B,  N.  A.  Act  to 
deprive  the  provinces  of  the  exe- 
cutive and  legislative  control  over 
the  public  property  of  the  province 
or  the  incidents  of  such  property 
or  other  matters  of  a  purely  local 
nature,  except  such  as  are  specially 
taken  from  them,  and  that  within 
the  scope  of  the  executive  and 
legislative  powers  confided  to  the 
Dominion  and  provinces  respec- 
tively they  are  separate  and  inde- 
pendent, neither  having  any  right 
to  interfere  with  or  intrude  on 
those  of  the  other.  .  .  I  do 
not  think,  from  a  most  careful  con- 
sideration of  the  B.N.  A.  Act,  that  it 
could  have  been  the  intention  of 
Parliament  that  while  the  public 
properties,  and  the  revenues  and  the 
proceeds  from  the  disposition  there- 
of, should  be  retained  by  the  pro- 
vinces, and  they  so  continue  to 
retain  the  position  occupied  by 
the  surrender  to  them  of  the 
Crown  rights,  that  on  escheat  the 
escheated  lands  should  not  revert 
to  the  provinces,  but  instead  there- 
of should  belong  to  the  Dominion 
and  so  the  management,  control, 
and  disposition  of  what  are  com- 
monly called  the  Crown  lands  or 
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publicdomain  lands  in  the  provinces 
consequently  be  divided  by  the 
withdrawal  of  the  escheated  lands 
from  the  control  of  the  Government 
and  legislation  of  the  provinces, 
and  vested  in  the  Parliament  of  the 
Dominion.  With  Sir  W.  Ritchie, 
C. J.,  Strong,  J.,  agreed.  Fournier, 
Taschereau,andGwynne,  J  J.,  rested 
their  opinion  on  the  ground  that 
any  revenue  derived  from  escheats 
by  sec.  102  were  placed  under  the 
control  of  the  Parliament  of 
Canada  as  part  of  the  consoli- 
dated revenue  of  Canada  . 

1883,  July  18.  In  the  Privy 
Council,  Earl  of  Selborne,  L.C., 
who  delivered  the  judgment  [there 
being  also  present  Sir  B.  Peacock, 
Sir  M.  E.  Smith,  Sir  R.  Collier, 
Sir  R.  Couch,  and  Sir  A.  Hob- 
house],  said  :  "  The  question  to  be 
determined  in  this  case,  is  whether 
lands  in  the  province  of  Ontario, 
escheated  to  the  Crown  for  defect 
of  heirs,  '  belong '  (in  the  sense 
in  which  the  verb  is  used  in 
the  British  North  America  Act, 
1867)  to  the  province  of  Ontario 
or  to  the  Dominion  of  Canada. 

"By  the  Imperial  Statute  31 
George  III.  c.  31.  s.  43,  it  was  pro- 
vided that  all  lands  which  should 
be  thereafter  granted,  within  the 
province  of  Upper  Canada  (now 
Ontario),  should  be  granted  in  free 
and  common  socage,  in  like  manner 
as  lands  were  then  holden  in  free 
and  common  socage  in  England. 
The  argument  before  their  Lord- 
ships, on  both  sides,  proceeded 
upon  the  assumption  that  the  lands 
now  in  question  were  so  holden. 

"All  land  in  England,  in  the 
hands  of  any  subject,  was  holden 
of  some  lord  by  some  kind  of  ser- 
vice, and  was  deemed  in  law  to 
have  been  originally  derived  from 
the  Crown, '  and  therefore  the  king 
was  sovereign  lord,  or  lord  para- 
mount, either  mediate  or  immediate, 
of  all  and  every  parcel  of  land 
within  the  realm'  (Co.  Litt.  65a). 
The  king  had  '  dominium  direct- 
um,' the  subject '  dominium  utile ' 
(ibid.,  Ia).      The  word  'tenure' 
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signified  this  relation  of  tenant  to  Att.-Gbn.  of 

lord.      Free   or    common    socage  ^cte°  "' 

was  one  of  the  ancient  modes  of 

tenure  ('  A  man  may  hold  of  his 

lord    by    fealty    only,    and    such 

tenure  is  tenure  in   socage,'  Litt. 

sec.   118),    which  by    the    statute 

12  Ch.  II.  c.   24.  was  substituted 

throughout  England  for  the  former 

tenures  by  knight  service  and  by 

socage     in    capite    of    the    king, 

and   relieved   from  various   feudal 

burdens.     Some,  however,  of  the 

former    incidents   were    expressly 

preserved    by    that    statute,     and 

others  (escheat  being  one  of  them), 

though   not   expressly   mentioned, 

were  not  taken  away. 

"  '  Escheat  is  a  word  of  art,  and 
signifleth  properly  when  by  acci- 
dent the  lands  fall  to  the  lord  of 
whom  they  are  holden,  in  which 
case  we  say  the  fee  is  escheat- 
ed'  (Co.  Litt.  13  a.).  Elsewhere 
(ibid.,  92b)  it  is  called  'a  casual 
profit,'  as  happening  to  the  lord 
'  by  chance  and  unlooked  for.' 
The  writ  of  escheat,  when  the 
tenant  died  without  heirs,  was  in 
this  form : — '  The  king  to  the 
sheriff,  &c.  Command  A.,  &c, 
that  he  render  to  B.  ten  acres  of 
land,  with  the  appurtenances,  in 
N.,  which  C.  held  of  him,  and 
which  ought  to  revert  to  him  the 
said  B.  as  his  escheat,  for  that  the 
said  C.  died  without  heirs '  (F.  N". 
B.  144  f).  If  there  was  a  mesne 
lord,  the  escheat  was  to  him;  if 
not,  to  the  king. 

"  From  the  use  of  the  word  '  re- 
vert,' in  the  writ  of  escheat,  is 
manifestly  derived  the  language 
of  some  authorities  which  speak  of 
escheat  as  a  species  of  '  reversion.' 
There  cannot,  in  the  usual  and 
proper  sense  of  the  term,  be  a 
reversion  expectant  upon  an  estate 
in  fee  simple.  What  is  meant  is 
that,  when  there  is  no  longer  any 
tenant,  the  land  returns,  by  reason 
of  tenure,  to  the  lord  by  whom,  or 
by  whose  predecessors  in  title,  the 
tenure  was  created.  Other  writers 
speak  of  the  lord  as  taking  it  by 
way  of  succession  or  inheritance, 
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as  if  from  the  tenant,  which  is  cer- 
tainly not  accurate.  The  tenant's 
estate  (subject  to  any  charges  upon 
it  which  he  may  have  created)  has 
come  to  an  end,  and  the  lord  is  in 
by  his  own  right. 

"  The  profits,  and  the  proceeds  of 
sales,  of  lands  escheated  to  the 
Crown,  were  in  England  part  of 
the  casual  hereditary  revenues  of 
the  Crown,  and  (subject  to  those 
powers  of  disposition  which  were 
reserved  to  the  sovereign  by  the 
Restraining  and  Civil  List  Acts) 
they  were  among  the  hereditary 
revenues  placed  at  the  disposal  of 
Parliament  by  the  Civil  List  Acts 
passed  at  the  beginning  of  the 
present  and  the  last  preceding 
reign.  Those  Acts  extended,  ex- 
pressly, to  all  such  casual  revenues 
arising  in  any  of  the  colonies  or 
foreign  possessions  of  the  Crown. 
But  the  right  of  the  several 
colonial  legislatures  to  appropriate 
and  deal  with  them,  within  their 
respective  territorial  limits,  was 
recognised  by  the  Imperial  Statute 
15  &  16  Vict.  c.  39.,  and  by  an 
earlier  Imperial  Statute  (10  &  1 1 
Vict.  c.  71.),  confirming  the 
Canada  Civil  List  Act,  passed  in 
1846  after  the  union  of  Upper  and 
Lower  Canada,  by  which  Act  the 
provision  made  by  the  Colonial 
Legislature  for  the  charges  of  the 
Royal  Government  in  Canada  was 
accepted  and  taken,  instead  of  '  all 
territorial  and  other  revenues,' 
then  at  the  disposal  of  the  Crown, 
arising  in  that  province ;  over 
which  (as  to  three-fifths  perma- 
nently, and  as  to  two-fifths  during 
the  life  of  the  Queen,  and  for  five 
years  afterwards)  the  legislature 
of  the  province  was  to  have  full 
power  of  appropriation.  It  may 
be  remarked  that  the  Civil  List 
Acts  of  the  province  of  Canada 
contained  no  reservation  of  es- 
cheats, similar  to  sec.  12  of  each  of 
tho  Imperial  Civil  List  Acts  above 
referred  to.  It  must  have  been 
purposely  omitted,  in  order  that 
escheats  might  be  dealt  with  by 
the  Government  or  Legislature  of 


Canada  and  not  by  the  Crown 
in  whose  disposition  they  must 
have  remained  if  they  had  not  been 
in  that  of  the  United  Province  of 
Canada. 

"  When,  therefore,  the  British 
North  America  Act  of  1867  passed, 
the  revenue  arising  from  all  es- 
cheats to  the  Crown,  within  the 
then  province  of  Canada,  was  sub- 
ject to  the  disposal  and  appropria- 
tion of  the  Canadian  Legislature. 

"  That  Act  united  into  one 
'  Dominion,'  under  the  name  of 
'  Canada,'  the  former  provinces  of 
Canada  (which  it  subdivided  into 
the  two  new  provinces  of  Ontario 
and  Quebec,  corresponding  with 
what  had  been  before  1840  Upper 
and  Lower  Canada),  Nova  Scotia, 
and  New  Brunswick.  It  estab- 
lished a  Dominion  Government  and 
Legislature  and  provincial  Govern- 
ments and  Legislatures,  making 
such  a  division  and  apportionment 
between  them  of  powers,  responsi- 
bilities, and  rights  as  was  thought 
expedient.  In  particular,  it  im- 
posed upon  the  Dominion  the 
charge  of  the  general  public 
debts  of  the  several  pre-existing 
jjrovinces,  and  vested  in  the  Do- 
minion (subject  to  exceptions,  on 
which  the  present  question  mainly 
turns)  the  general  public  revenues, 
as  then  existing,  of  those  provinces. 
This  was  done  by  sec.  102  of  the 
Act,  which  is  in  these  words: — '  All 
duties  and  revenues,  over  which 
the  respective  Legislatures  of 
Canada,  Nova  Scotia,  and  New 
Brunswick,  before  and  at  the 
Union,  had  and  have  power  of 
appropriation,  except  such  portions 
thereof  as  are  by  this  Act  reserved 
to  the  respective  legislatures  of  the 
provinces,  or  are  raised  by  them  in 
accordance  with  the  special  powers 
conferred  upon  them  by  this  Act, 
shall  form  one  consolidated  reve- 
nue fund,  to  be  appropriated  for 
the  public  service  of  Canada,  in 
the  manner,  and  subject  to  the 
charges,  in  this  Act  provided.' 

"  If  there  had  been  nothing  in  . 
the  Act  leading  to  a  contrary  con- 
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elusion,  their  Lordships  might  have 
found  it  difficult  to  hold  that  the 
word  'revenues,'  in   this   section, 
did  not  include  territorial  as  well 
as  other  revenues  ;  or  that  a  title 
in  the  Dominion  to  the  revenues 
arising  from  public  lands  did  not 
carry  with  it  a  right  of   disposal 
and  appropriation  over  the   lands 
themselves.     Unless,  therefore,  the 
casual  revenue,  arising  from  lands 
escheated  to  the  Crown  after  the 
Union,  is  excepted  and  reserved  to 
the   provincial  legislatures,  within 
the    meaning    of  this    section,   it 
would  seem  to  follow  that  it  be- 
longs to  the  consolidated  revenue 
fund  of  the  Dominion.     If  it  is  so 
excepted    and    reserved,    it    falls 
within  sec.  126  of  the  Act,  which 
provided  that '  such  portions  of  the 
duties  and   revenues,  over   which 
the      respective      legislatures      of 
Canada,    Nova    Scotia,   and   New 
Brunswick  had,  before  the  Union, 
power  of  appropriation,  as  are  by 
this  Act  reserved  to  the  respective 
governments  or  legislatures  of  the 
provinces,  and  all  duties  and  reve- 
nues raised  by  them  in  accordance 
with  the  special  powers  conferred 
upon  them  by  this  Act,  shall,  in 
each  province,  form  one   consoli- 
dated revenue  fund,  to  be  appro- 
priated for  the  public  service   of 
the  province.' 

"  Their  Lordships,  for  the 
reasons  above  stated,  assume  the 
burden  of  proving  that  escheats, 
subsequent  to  the  Union,  are 
within  the  sources  of  revenue  ex- 
cepted and  reserved  to  the  pro- 
vinces, to  rest  upon  the  provinces. 
But,  if  all  ordinary  territorial  re- 
venues arising  within  the  pro- 
vinces are  so  excepted  and  reserved, 
it  is  Dot  a  priori  probable  that 
this  particular  kind  of  casual 
territorial  revenue  (not  being  ex- 
pressly provided  for)  would  have 
been,  unless  by  accident  and  over- 
sight, transferred  to  the  Dominion. 
The  words  of  the  statute  must 
receive  their  proper  construction, 
whatever  that  may  be ;  but,  if  this 
is  doubtful,  the    more    consistent 


and  probable  construction  ought,  Att.-0bk.of 
in  their  Lordships'  opinion,  to  be  ^^° v' 
preferred.  And  it  is  a  circum- 
stance not  without  weight  in  the 
same  direction,  that,  while  '  duties 
and  revenues '  only  are  appro- 
priated to  the  Dominion,  the  public 
property  itself,  by  which  territorial 
revenues  are  produced  (as  distinct 
from  the  revenues  arising  from  it), 
is  found  to  be  appropriated  to  the 
provinces 

"The  words  of  exception  in 
sec.  102  refer  to  revenues  of  two 
kinds  :  (1)  such  portions  of  the 
pre-existing  '  duties  and  revenues  ' 
as  were  by  the  Act  '  reserved  to 
the  respective  legislatures  of  the 
provinces ' ;  and  (2)  such  duties 
and  revenues  as  might  be  '  raised 
by  them,  in  accordance  with  the 
special  powers  conferred  on  them 
by  the  Act.'  It  is  with  the  former 
only  of  these  two  kinds  of  reve- 
nues that  their  Lordships  are  now 
concerned ;  the  latter  being  the 
produce  of  that  power  of  '  direct 
taxation  within  the  provinces,  in 
order  to  the  raising  of  a  revenue 
for  provincial  purposes,'  which  is 
conferred  upon  the  provincial 
legislatures  by  sec.  92  of  the  Act. 

"  There  is  only  one  clause  in  the 
Act  by  which  any  sources  of  reve- 
nue appear  to  be  distinctly  re- 
served to  the  provinces,  viz.,  the 
109th  section  : — '  All  lands,  mines, 
minerals,  and  royalties  belonging 
to  the  several  provinces  of  Canada, 
Nova  Scotia,  and  New  Brunswick, 
at  the  Union,  and  all  sums  then 
due  or  payable  for  such  lands, 
mines,  minerals,  or  royalties,  shall 
belong  to  the  several  provinces  of 
Ontario,  Quebec,  Nova  Scotia,  and 
New  Brunswick,  in  which  the 
same  are  situate  or  arise,  subject  to 
any  trusts  existing  in  respect 
thereof,  and  to  any  interest  other 
than  that  of  the  province  in  the 
same.'  The  provincial  legislatures 
are  not,  in  terms,  here  mentioned  ; 
but  the  words  '  shall  belong  to  the 
several  provinces'  are  obviously 
equivalent  to  those  used  in  sec.  126, 
'  are  by  this  Act  reserved  to  the 
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respective  governments  or  legisla- 
tures of  the  provinces.'     That  they 
do  not  apply  to  all  lands  held  as 
private  property  at  the  time  of  the 
Union  seems  clear  from  the  corre- 
sponding language  of  sec.  125,  '  no 
lands    or    property   belonging    to 
Canada,  or  any  province,  shall  be 
liable  to  taxation ' ;  where  public 
property  only  must   be  intended. 
They  evidently   mean  lands,  &c, 
which  were,  at   the   time   of  the 
Union,  in  some  sense,  and  to  some 
extent,  publki  juris  ;  and,  in  this 
respect,   they   receive    illustration 
from  another   section,   the   117th 
(which  their  Lordships  do  not  re- 
gard as  otherwise  very  material), 
'  the  several  provinces  shall  retain 
all  their  respective  public  property, 
not  otherwise  disposed  of  by  this 
Act,  subject  to  the  right  of  Canada 
to   assume   any    lands    or  public 
property  required  for  fortifications 
or  for  the  defence  of  the  country.' 
"  Their  Lordships  are  not  satis- 
fied that  sec.  102,  when  it  speaks 
of    certain   portions  of  the    then 
existing  duties   and   revenues    as 
'  reserved  to  the  respective  legisla- 
tures of  the  provinces,'  ought  to 
be  understood  as  referring  to  the 
powers    of    provincial    legislation 
conferred  by  sec.  92.     Even,  how- 
ever, if  this  were  so  held,  the  fact 
that  exclusive  powers  of  legislation 
were  given  to  the  provinces  as  to 
'the  management  and  sale  of  the 
public    lands    belonging    to    the 
province,'  would  still  leave  it  neces- 
sary to  resort  to  sec.  109  in  order 
to   determine   what    those    public 
lands  were.      The   extent   of  the 
provincial    power    of     legislation 
over  '  property  and  civil  rights  in 
the  province  '  cannot  be  ascertained 
without  at  the  same   time  ascer- 
taining the  power  and   rights   of 
the  Dominion  under  sees.  91   and 
102,  and  therefore   cannot  throw 
much  light  upon  the  extent  of  the 
exceptions  and  reservations  now  in 
question. 

"  It  was  not  disputed,  in  the 
argument  for  the  Dominion  at  the 
bar,   that    all    territorial  revenues 


arising  within  each  province  from 
'  lands '   (in  which  term  must  be 
comprehended  all  estates  in  land) 
which,  at  the  time  of  the  Union, 
belonged  to  the  Crown,  were  re- 
served to  the  respective  provinces 
by  sec.  109 ;  and  it  was  admitted 
that  no  distinction  could,  in  that 
respect,  be  made  between  Crown 
lands  then   ungranted  and   lands 
which  had  previously  reverted  to 
the  Crown  by  escheat.     But  it  was 
insisted  that  a  line  was  drawn  at 
the  date  of  the  Union,  and  that  the 
words  were  not  sufficient  to  re- 
serve   any    lands    afterwards    es- 
cheated, which,  at  the  time  of  the 
Union,  were  in  private  hands,  and 
did  not  then  belong  to  the  Crown, 
"  If  the  word  '  lands  '  had  stood 
alone,  it  might  have  been  difficult 
to  resist  the  force   of  this  argu- 
ment.    It  would  have  been  difficult 
to  say  that  the  right  of  the  lord 
paramount  to  future  escheats  was 
'  land  belonging  to  him  '  at  a  time 
when  the  fee  simple  was  still  in 
the  freeholder.     If  capable  of  being 
described  as  an  interest  in  land,  it 
was  certainly  not   a  present  pro- 
prietary right  to  the  land  itself. 
The  word  'lands,'  however,  does 
not  here  stand  alone.     The   real 
question  is  as  to  the  effect  of  the 
words  '  lands,  mines,  minerals,  and 
royalties '  taken  together.     In  the 
Court  of  Appeal  in  the  province  of 
Quebec  it  has  been  held  that  these 
words  are  sufficient  to  pass  subse- 
quent escheats ;  and  for  this  pur- 
pose stress  was  laid   by  some  at 
least  of  the  learned  judges  of  that 
court  (the   others  not  dissenting) 
on  the  particular  word  '  royalties ' 
in  this  context.      If   'lands  and 
royalties  '  only  had  been  mentioned 
(without '  mines '  and  '  minerals '), 
it  would  have  been  clear  that  the 
right  of  escheats   (whenever  they 
might  fall),  incident  at  the  time  of 
the  Union  to  the  tenure  of  all  soc- 
age lands   held  from  the  Crown, 
was  a  '  royalty  '  then  belonging  to 
the  Crown  within  the  province,  so 
as  to  be  reserved  to  the  province 
by  this  section  and  excepted  from 
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sec.  102.     After  full  consideration, 
their   Lordships    agree   with    the 
Quebec  Court  in  thinking  that  the 
mention  of  '  mines '  and  minerals ' 
in  this  context  is  not  enough  to 
deprive    the   word   '  royalties '    of 
■what  would  otherwise  have  been 
its  proper  force.      It  is  true   (as 
was    observed    in     some    of    the 
opinions   of   the   majority   of    the 
judges  in  the  Supreme  Court  of 
Canada)  that  this  word  '  royalties,' 
in  mining  grants  or  leases  (whether 
granted  by  the    Crown    or    by  a 
subject),  has  often  a  special  sense, 
signifying   that  part    of   the   red- 
dendum   which    is    variable,    and 
depends     upon    the    quantity    of 
minerals  gotten.      It  is  also  true 
that  in  Crown  grants  of  land  in 
British  North  America  the  prac- 
tice has  generally  been  to  reserve 
to  the  Crown,  not  only  royal  mines, 
properly    so    called,  but    minerals 
generally ;  and  that  mining  grants 
or  leases  had,  before  the    Union, 
been  made  by  the  Crown  both  in 
Nova  Scotia  and  in  New  Bruns- 
wick ;  and  that  in  two  Acts  of  the 
province   of  Nova  Scotia  (one  as 
to  coal  mines  and  the  other  as  to 
mines  and  minerals  generally)  the 
word  '  royalties  '  had  been  used  in 
its  special  sense  as  applicable  to 
the  variable  reddendo,  in   mining 
grants  or  leases.      Another  Nova 
Scotia  Act  of  1849,  surrendering 
to   the   provincial   legislature    the 
territorial  and  casual  revenues  of 
the  Crown  arising  within  the  pro- 
vince,  was    also    referred    to    by 
Mr.    Justice    Gwynne.     But  the 
terms    of    that     Act     were    very 
similar  to  those    now  under  con- 
sideration ;    and   if    '  royalties,'  in 
the  context  which  we  have  here  to 
consider,   do   not   necessarily   and 
solely   mean  reddenda  in  mining 
grants  or  leases,  neither  may  they 
in  that  statute. 

"  It  appears,  however,  to  their 
Lordships  to  be  a  fallacy  to  assume 
that,  because  the  word  '  royalties ' 
in  this  context  would  not  be  in- 
officious or  insensible,  if  it  were 
regarded  as   having   reference  to 


mines  and  minerals,  it  ought,  there-  Att.-Gbu.  of 

fore,  to  be  limited  to  those  sub-  ^^°v' 

jects.     They  see  no  reason  why  it 

should  not  have  its  primary  and 

appropriate    sense,    as   to    (at   all 

events)  all  the  subjects  with  which 

it  is  here  found  associated — lands, 

as   well    as    mines   and   minerals. 

Even  as  to  mines  and  mineral?,  it 

here  necessarily  signifies  rights  be- 
longing to  the  Crown,  jure  coronce. 

The  general  subject  of  the  whole 

section  is  of  a  high  political  nature ; 

it  is  the  attribution  of  royal  terri- 
torial rights,  for  purposes  of  reve- 
nue and  government,  to  the  pro- 
vinces in  which  they  are  situate 
or  arise.  It  is  a  sound  maxim  of 
law,  that  every  word  ought,  prima, 

facie,  to  be  construed  in  its  pri- 
mary and  natural  sense,  unless  a 
secondary  or  more  limited  sense  is 
required  by  the  subject  or  the 
context.  In  its  primary  and 
natural  sense,  '  royalties '  is  merely 
the  English  translation  or  equiva- 
lent of  '  regalitates,'  '■jura  rega- 
lia.' 'jura  regia,'  (See  in  voce 
'  royalties,'  Cowel's  '  Interpreter ' ; 
Wharton's  Law  Lexicon  ;  Tomlins' 
and  Jacobs'  Law  Dictionaries.) 
'  Regalia  '  and  '  regalitates,'  ac- 
cording to  Ducange,  are  'jura 
regia ' ;  and  Spelman  (Gloss. 
Arch.)  says,  '  Regalia  dicuntur 
jura  omnia  ad  fiscum  spectantia.' 
The  subject  was  discussed,  with 
much  fulness  of  learning,  in  Dyke 
v.  Walford  (5  Moo.  P.  C.  634), 
where  a  Crown  grant  of  jura 
regalia,  belonging  to  the  County 
Palatine  of  Lancaster,  was  held  to 
pass  the  right  to  bona  vacantia. 
'  That  it  is  a  jus,'  (said  Mr.  Ellis, 
in  his  able  argument,  ibid.,  p.  480), 
'  is  indisputable ;  it  must  also  be 
regale;  for  the  Crown  holds  it 
generally  through  England  by 
royal  prerogative,  and  it  goes  to 
the  successor  of  the  Crown,  not  to 
the  heir  or  personal  representative 
of  the  sovereign.  It  stands  on  the 
same  footing  as  the  right  to 
escheats,  to  the  land  between  high 
and  low  water  mark,  to  felons' 
goods,  to  treasure  trove,  and  other 
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analogous  rights.'  With  this 
statement  of  the  law  their  Lord- 
ships agree,  and  they  consider  it  to 
have  been,  in  substance,  affirmed 
by  the  judgment  of  Her  Majesty 
in  Council  in  that  case. 

"  Their  Lordships  are  not  now 
called  upon  to  decide  whether  the 
word  '  royalties,'  in  sec.  109  of 
the  British  North  America  Act  of 
1867,  extends  to  other  royal 
rights  besides  those  connected  with 
'  lands,'  '  mines,'  and  '  minerals.' 
The  question  is,  whether  it  ought 
to  be  restrained  to  rights  connected 
with  mines  and  minerals  only, 
to  the  exclusion  of  royalties,  such 
as  escheats,  in  respect  of  lands. 
Their  Lordships  find  nothing  in 
the  subject,  or  the  context,  or  in 
any  other  part  of  the  Act,  to 
justify  such  a  restriction  of  its 
sense.  The  larger  interpretation 
(which  they  regard  as,  in  itself, 
the  more  proper  and  natural)  also 
seems  to  be  that  most  consistent 
with  the  nature  and  general  objects 
of  this  particular  enactment,  which 
certainly  includes  all  other  ordi- 
nary territorial  revenues  of  the 
Crown  arising  within  the  respec- 
tive provinces. 

"  The  conclusion  at  which  their 
Lordships  have  arrived  is,  that 
the  escheat  in  question  belongs  to 
the  province  of  Ontario,  and  they 
will  humbly  advise  Her  Majesty 
that  the  judgment  appealed  from 
ought  to  be  reversed,  and  that  of 
the  Vice-Chancellor  and  Court  of 
Appeal  of  Ontario  restored.  It 
is  some  satisfaction  to  know,  that 
in  this  result  the  courts  of  Quebec 
and  Ontario  have  agreed ;  and, 
though  it  differs  from  the  opinion 
of  four  judges,  constituting  the 
majority  in  the  Supreme  Court  of 
Canada,  two  of  the  judges  of  that 
court,  including  the  Chief  Justice, 
dissented  from  that  opinion. 

"  This  being  a  question  of  a 
public  nature,  the  case  does  not 
appear  to  their  Lordships  to  be 
one  for  costs." 

Prince  Edward  Island  General 
Assembly  passed  in  1881,  c.  18.,  an 


Act  respecting  the  administration 
by  the  Crown  of  the  estates  of  in- 
testates in  certain  cases.  By  sec.  8 
it  was  provided  that  moneys  realised 
from  estates  to  which  the  Attorney- 
General  is  administrator  under  the 
Act  shall  be  kept  in  a  separate 
account  of  such  bank,  or  invested 
in  such  manner,  as  the  Lieutenant- 
Governor  in  Council  may  from 
time  to  time  appoint,  and  all 
moneys  which  have  been  unclaimed 
for  ten  years  shall  from  time  to 
time  be  paid  into  the  treasury  of 
the  island  for  the  use  and  benefit 
of  Her  Majesty.  The  Minister 
of  Justice  (A.  Campbell)  reported 
among  the  estates  to  which  the 
Attorney-General  may  by  that  Act 
become  administrator  is  included 
the  estates  of  persons  dying  intes- 
tate without  heirs  or  next  of  kin, 
and  he  reported  the  case  depended 
on  the  decision  in  Mercer  v.  The 
Attorney  -  General.  Prov.  Leg., 
1886,  915. 

Manitoba,  in  1884,  by  47  Vict. 
c.  26.,  provided  that  the  province 
should  take  possession  of  property, 
real  and  personal,  which  escheats 
to  the  Crown  by  reason  of  the 
person  last  seized  thereof  or  entitled 
thereto  dying  intestate  or  without 
lawful  heirs,  or  which  became  for- 
feited to  the  Crown  for  any  cause 
except  crime,  the  Minister  of 
Justice  citing  Attorney-General  of 
Ontario  v.  Mercer  said.  The  right 
of  the  province  of  Ontario  to  real 
escheated  estates  was  established, 
but  no  decision  had  yet  been 
reached  as  to  whether  the  province 
in  which  the  property  is  situate,  or 
the  Dominion,  is  entitled  to  personal 
property  escheated  for  want  of 
heirs.  [Attorney-General  of  Que- 
bec v.  Attorney- General  of  the 
Dominion,  2  Q.  L.  E.  236,  was 
overlooked].  But  that  as  regards 
Manitoba,  when  it  became  a  pro- 
vince, it  was  not  possessed  of  any 
lands,  mines,  or  minerals,  and  the 
Manitoba  Act  33  Vict.  c.  3.  s.  30 
provided  that  all  ungranted  or 
waste  lands  in  the  province  should 
from  and  after  the  date  of  transfer 
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be  vested  in  the  Crown,  and  ad- 
ministered by  the  Government  of 
Canada  for  the  purpose  of  the 
Dominion, from  which,  the  Minister 
argued,  it  appeared  clear  that  the 
109th  section  was  not  applicable 
to  the  province,  and  the  Act  was 
disallowed.  13  April  1887,  Prov. 
Leg.  p.  210. 

Att.-Gen.  of  British  Colum- 
bia v.  Att.-Gen.  of  Canada,  in 
S.  C.  Dec.  13, 1887, 14  S.C.  R.  345 
[Sir  W.  Ritchie,  C.J.,  Taschereau 
and  Gwynne,  JJ.,  Founder  and 
Henry,  J.T.,  dissenting],  affirming 
the  decision  of  Exchequer  Court, 
taken  without  argument,  which 
decision  adjudged  that  the  precious 
metals  in,  upon,  and  under  the 
public  lands  granted  to  the  Do- 
minion Government  under  the 
Act  47  Vict.  (B.  C.)  c.  14.  s.  2,  for 
the  purpose  of  constructing  the 
Canadian  Pacific  Railway,  were 
vested  in  the  Crown  as  represented 
by  the  Government  of  Canada,  and 
not  as  represented  by  the  Govern- 
ment of  British  Columbia. 

Henry,  J. ,  had  given  judgments  in 
The  Queen  «.Farwell,  14S.  C.  R. 
392,  and  four  other  cases  tried  before 
him  at  Victoria  in  1 886,  by  which  he 
found  that  the  title  to  the  lands 
comprised  in  what  was  called  the 
railway  belt  of  the  Canadian 
Pacific  Railway  in  British  Colum- 
bia was  not  vested  in  Her  Majesty 
the  Queen  for  the  use  and  benefit 
of  Canada,  but  in  Her  Majesty  for 
the  use  and  benefit  of  British 
Columbia.  The  case  of  The  Queen 
v.  Farwell  had  been  argued  and 
stood  for  judgment,  and  on 
Dec.  14,  1887,  14  S.  C.  R.  392, 
was  reversed  by  Sir  W.  Ritchie, 
C.J.,  Strong,  Pournier,  and 
Gwynne,  JJ.,  Henry,  J.,  dissent- 
ing. The  question  was  as  to  the 
rights  of  Farwell  to  "lot  6"  in 
the  district  of  Kootenay.  He 
claimed  the  lands  in  question  by 
virtue  of  a  grant  from  the  British 
Columbia  Government,  dated  13th 
Jan.  1885.     He  made  the  applica- 


tion in  October,  and  it  was  received  The  Queen  v. 
by  the  Surveyor-General  19  Nov.  *ai«™.i.. 
1883.  By  the  47  Vict.  (B.  C.) 
c.  14.,  passed  19  Dec.  1883,  amend- 
ing an  Act  of  1880,  there  was  ap- 
propriated in  trust  to  the  Dominion 
the  public  lands  along  the  line  of 
the  Canadian  Railway,  wherever  it 
may  be  finally  located,  to  a  width 
of  20  miles  on  each  side.  On 
19  April  1884,  the  Dominion 
passed  a  similar  Act.  It  appears 
that  a  portion  of  the  route  of  the 
railway  going  through  Yellow 
Head  Pass  was  abandoned,  and  a 
route  going  through  the  Bow  River 
Pass  was  adopted.  Farwell's  claim 
was  situate  on  the  Bow  River  Pass. 
On  20  Nov.  1883,  by  public 
notice,  the  Government  of  British 
Columbia  reserved  a  belt  of  land  on 
the  Bow  River  Pass.  The  Do- 
minion contended  that  the  Govern- 
ment of  British  Columbia  had  no 
right  to  make  the  grant  to  Farwell. 
Fournier,  J.,  retained  his  opinion  as 
to  the  precious  metals,  but  as  re- 
gards the  construction  put  upon  the 
statute  granting  provincial  lands  in 
aid  of  the  railway,  he  thought  the 
expressions  used  were  sufficient  to 
convey  the  lands  to  the  Dominion. 

Att.-Gen.     of    Beitish     Co-  Att.-Gen.  of 

lumbia  v,  Att.-Gen.  of   Canada  Beitish  CO- 
LUMBIA V. 

[see  above]  finally  decided  these  Att.-Gen.  op 
questions.  In  P.  C.  April  3, 1889,  Canada. 
14  App.  Cas.  295 ;  58  L.  J.  P.  C. 
88  ;  60  L.  T.  712.  Lord  Watson, 
delivering  judgment,  reversing  the 
S.  C.  [present  also,  Lord  Hals- 
bury,  L.C.,  Lord  Fitzgerald,  Lord 
Hobhouse,  and  Lord  Macnaghten], 
said : — 

"  The  question  involved  in  this 
appeal  is  one.  of  considerable  in- 
terest to  the  parties,  but  it  will  be 
found  to  lie  within  a  very  narrow 
compass,  when  the  facts,  as  to 
which  there  is  no  dispute,  are 
explained. 

"  By  an  Order  in  Council,  dated 
the  16th  May  1871,  Her  Majesty, 
in  pursuance  of  the  enactments  of 
sec.  146  of  the  British  North 
America  Act,  1867,  was  pleased  to 
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ordain  that  the  province  of  British 
Columbia  should,  from  the  29th 
day  of  July  following,  be  admitted 
into  and  form  part  of  the  Dominion 
of  Canada,  subject  to  the  provisions 
of  that  Act,  and  to  certain  Articles 
of  Union  which  had  been  duly 
sanctioned  by  the  Parliaments  of 
Canada  and  by  the  Legislature  of 
British  Columbia.  The  eleventh 
of  the  Articles  of  Union  is  in 
these  terms : — 

'"11.  The  Government  of  the 
Dominion  undertake  to  secure 
the  commencement  simultaneously, 
within  two  years  from  the  date  of 
Union,  of  the  construction  of  a 
railway  from  the  Pacific  towards 
the  Rocky  Mountains,  and  from 
such  point  as  may  be  selected  east 
of  the  Rocky  Mountains  towards  the 
Pacific,  to  connect  the  seaboard  of 
British  Columbia  with  the  railway 
system  of  Canada  ;  and  further,  to 
secure  the  completion  of  such 
railway  within  ten  years  from  the 
date  of  the  Union. 

"  '  And     the     Government    of 
British  Columbia  agree  to  convey 
to  the  Dominion  Government,  in 
trust,  to  be  appropriated  in  such 
manner  as  the  Dominion  may  deem 
advisable    in    furtherance   of   the 
construction  of  the  said  railway,  a 
similar  extent  of  public  lands  along 
the  line  of  railway  throughout  its 
entire  length  in  British  Columbia, 
not    to    exceed,   however,   twenty 
(20)    miles   on   each   side   of  said 
line,  as   may  be  appropriated  for 
the  same  purpose  by  the  Dominion 
Government  from  the  public  lands 
in  the  North- West  Territories  and 
the  province  of   Manitoba.     Pro- 
vided, that  the   quantity  of  land 
which    may   be  held  under    pre- 
emption    right,     or     by     Crown 
grant,  within    the   limits    of   the 
tract  of  land  in  British  Columbia 
to    be   so    conveyed    to   the    Do- 
minion Government  shall  be  made 
good  to   the  Dominion  from  con- 
tiguous   public   lands;    and,   pro- 
vided further,  that  until  the  com- 
mencement within   two  years,  as 
aforesaid,    from    the    date    of    the 


Union,  of  the  construction  of  the 
said  railway,  the  Government  of 
British  Columbia  shall  not  sell  or 
alienate  any  f  urfher  portions  of  the 
public  lands  of  British  Columbia 
in  any  other  way  than  under  right 
of  pre-emption,  requiring  actual 
residence  of  the  pre-emptor  on  the 
land  claimed  by  him.  In  con- 
sideration of  the  land  so  to  be 
conveyed  in  aid  of  the  construc- 
tion of  the  said  railway,  the  Do- 
minion Government  agree  to  pay 
to  British  Columbia,  from  the  date 
of  the  Union,  the  sum  of  100,000 
dollars  per  annum,  in  half-yearly 
payments  in  advance.' 

"  After  the  Union,  owing  to  en- 
gineering   and    other    difficulties, 
there  was    considerable    delay  in 
constructing  the   line   of   railway 
through  British  Columbia.  Various 
differences  arose  between  the  two 
Governments,  and  these  were  ulti- 
mately settled,  in  the  year   1883, 
by  a  provisional  agreement,  which 
was   subsequently   ratified   by  the 
respective  legislatures   of   Canada 
and  the  province.      Part  of  the 
agreement    had    reference   to   the 
eleventh  Article  of  Union,  which 
it  modified  to  the  following  extent. 
The   Government  of  British  Co- 
lumbia agreed  to   convey  to  the 
Government  of  the  Dominion,  as 
therein  provided,  the  public  lands 
along    the    railway,    wherever    it 
might  be  finally  located,  to  a  width 
of  20  miles  on  either  side  of  the 
line,  and,  in  addition,  to  convey  to 
the   Dominion   Government  three 
and  a  half   millions  of   acres  of 
land  in  the  Peace  River  District, 
in  one  rectangular  block,  east  of 
the  Rocky  Mountains,  and  joining 
the     North -West    Territory    of 
Canada.     On  the  other  hand,  the 
Dominion  Government  undertook, 
with  all  convenient  speed,  to  offer 
for  sale  the  lands  within  the  rail- 
way   belt,   on    liberal    terms,  to 
actual  settlers ;  and  also  to  give  to 
persons  who  had  squatted  on  these 
lands  a  prior  right  of  purchasing 
the   lands   improved,  at  the  rates 
charged  to  settlers  generally.    In 
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accordance  with  this  agreement, 
the  lands  forming  the  railway  belt 
were  granted  to  the  Dominion 
Government,  in  terms  of  the 
eleventh  Article  of  Union,  by  an 
Act  of  the  Legislature  of  British 
Columbia,  47  "Vict.  c.  14.  s.  2. 

"  In  1884  a  controversy  arose 
between  the  Dominion  and  the 
provincial  Government  in  regard 
to  the  gold,  which  had  then  been 
found  to  exist  in  considerable  quan- 
tities within  the  forty-mile  belt. 
With  the  view  of  judicially  ascer- 
taining which  of  them  was  entitled 
to  it  a  special  case  was  adjusted, 
commendable  for  its  brevity,  which 
simply  states  the  issue  to  be, 
whether  the  precious  metals  in, 
upon,  and  under  the  lands  within 
the  forty-mile  belt  are  vested  in 
the  Crown,  as  represented  by  the 
Government  of  Canada,  or  as  re- 
presented by  the  Government  of 
British  Columbia  ?  The  case  was 
first  presented  to  Fournier,  J.,  in 
the  Exchequer  Court  of  Canada, 
who,  without  hearing  parties  on 
the  merits,  gave  a  formal  judg- 
ment in  favour  of  the  Dominion. 
On  appeal,  his  judgment  was, 
after  a  full  hearing,  affirmed  by  a 
majority  of  the  Supreme  Court  of 
Canada,  consisting  of  Sir  William 
Ritchie,  C.J.,  with  Taschereau 
and  Gwynne,  JJ.,  the  dissentient 
members  of  the  court  being  Four- 
nier and  Henry,  JJ. 

"  It  was  not  disputed,  in  the 
arguments  addressed  to  this  Board, 
that  the  question  raised  in  the 
special  case  must  be  decided  ac- 
cording to  the  principles  of  the 
law  of  England,  which,  '  so  far  as 
not  from  local  circumstances  in- 
applicable,' was  extended  to  ■  all 
parts  of  the  colony  of  British 
Columbia  by  'the  English  Law 
Ordinance,  1867.' 

"Whether  the  precious  metals 
are  or  are  not  to  be  held  as  in- 
cluded in  the  grant  to  the  Do- 
minion Government,  must  depend 
upon  the  meaning  to  be  attributed 
to  the  words  '  public  lands '  in  the 
eleventh  Article  of   Union.     The 


Act  47  Vict.  c.  14.  s.  2,  which  was  Att.-Gen.  of 
passed  in  fulfilment  of  the  obliga-  British  Co- 
tion  imposed  upon  the  province  by  i;umbia  "■ 
that  Article  and  the  agreement  of  Canada 
1883,  defines  the  area  of  the  lands, 
but  it  throws  no  additional  light 
upon  the  nature  and  extent  of  the 
interest  which  was  intended  to 
pass  to  the  Dominion.  The  obli- 
gation is  to  '  convey '  the  lands, 
and  the  Act  purports  to  '  grant ' 
them,  neither  expression  being 
strictly  appropriate,  though  suffi- 
ciently intelligible  for  all  practical 
purposes.  The  title  to  the  public 
lands  of  British  Columbia  has  all 
along  been,  and  still  is,  vested  in 
the  Crown ;  but  the  right  to  ad- 
minister and  to  dispose  of  these 
lands  to  settlers,  together  with  all 
royal  and  territorial  revenues 
arising  therefrom,  had  been  trans- 
ferred to  the  province,  before  its 
admission  into  the  Federal  Union. 
Leaving  the  precious  metals  out  of 
view  for  the  present,  it  seems  clear 
that  the  only '  conveyance '  contem- 
plated was  a  transfer  to  the  Do- 
minion of  the  provincial  right  to 
manage  and  settle  the  lands,  and 
to  appropriate  their  revenues.  It 
was  neither  intended  that  the 
lands  should  be  taken  out  of  the 
province,  nor  that  the  Dominion 
Government  should  occupy  the 
position  of  a  freeholder  within 
the  province.  The  object  of  the 
Dominion  Government  was  to  re- 
coup the  cost  of  constructing  the 
railway  by  selling  the  land  to 
settlers.  Whenever  land  is  so 
disposed  of,  the  interest  of  the 
Dominion  comes  to  an  end.  The 
land  then  ceases  to  be  public  land, 
and  reverts  to  the  same  position  as 
if  it  had  been  settled  by  the  pro- 
vincial Government  in  the  ordinary 
course  of  its  administration.  That 
was  apparently  the  consideration 
which  led  to  the  insertion,  in  the 
agreement  of  1883,  of  the  con- 
dition that  the  Government  of 
Canada  should  offer  the  land  for 
sale,  on  liberal  terms,  with  all  con- 
venient speed. 

"  According  to  the  law  of  Eng- 
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land,  gold  and  silver  mines,  until 
they  have  been  aptly  severed  from 
the  title  of  the  Crown,  and  vested 
in  a  subject,  are  not  regarded  as 
partes  soli,  or  as  incidents  of  the 
land  in  which  they  are  found. 
Not  only  so,  but  the  right  of  the 
Crown  to  land,  and  the  baser 
metals  which  it  contains,  stands 
upon  a  different  title  from  that 
to  which  its  right  to  the  precious 
metals  must  be  ascribed.  In  the 
Mines  Case  (1  Plowden,  336, '  First ' 
and  '/'),  all  the  justices  and 
barons  agreed  that,  in  the  case  of  the 
baser  metals,  no  prerogative  is  given 
to  the  Crown  ;  whereas  '  all  mines 
of  gold  and  silver  within  the  realm, 
whether  they  be  in  the  lands  of  the 
Queen  or  of  subjects,  belong  to  the 
Queen  by  prerogative,  with  liberty 
to  dig  and  carry  away  the  ores 
thereof,  and  with  other  such  inci- 
dents thereto  as  are  necessary  to 
be  used  for  the  getting  of  the  ore.' 
In  British  Columbia  the  right  to 
public  lands,  and  the  right  to 
precious  metals  in  all  provincial 
lands,  whether  public  or  private, 
still  rest  upon  titles  as  distinct  as 
if  the  Crown  had  never  parted  with 
its  beneficial  interests;  and  the 
Crown  assigned  these  beneficial 
interests  to  the  Government  of  the 
province,  in  order  that  they  might 
be  appropriated  to  the  same  State 
purposes  to  which  they  would  have 
been  applicable,  if  they  had  re- 
mained in  the  possession  of  the 
Crown.  Although  the  provincial 
Government  has  now  the  disposal 
of  all  revenues  derived  from  pre- 
rogative rights  connected  with  land 
or  minerals  in  British  Columbia, 
these  revenues  differ  in  legal 
quality  from  the  ordinary  terri- 
torial revenues  of  the  Crown.  It 
therefore  appears  to  their  Lordships 
that  a  conveyance  by  the  province 
of  '  public  lands,'  which  is,  in  sub- 
stance, an  assignment  of  its  right 
to  appropriate  the  territorial  reve- 
nues arising  from  such  lands,  does 
not  imply  any  transfer  of  its  in- 
terest in  revenues  arising  from  the 
prerogative  rights  of  the  Crown. 


"  The  grounds  upon  which  the 
majority  of  the  learned  judges  of  the 
Supreme  Court  decided  in  favour 
of  the  Dominion  are  briefly  and 
forcibly  stated  in  the  judgment 
delivered  by  Sir  William  Ritchie, 
C.J.  They  were  of  opinion  that 
the  rule  of  construction  which  ex- 
cepts the  precious  metals  from  a 
conveyance  of  land  by  the  Crown 
to  a  subject  has  no  application  to 
the  provisions  of  the  eleventh 
Article  of  Union,  which  they  re- 
garded as  a  statutory  compact 
between  two  constitutional  Govern- 
ments. The  learned  Chief  Justice 
said :  '  This  was  a  statutory  arrange- 
ment between  the  Government  of 
the  Dominion  and  the  Government 
of  British  Columbia,  in  settlement 
of  a  constitutional  question  between 
the  two  Governments,  or  rather 
giving  effect  to  and  carrying  out 
the  constitutional  compact  under 
which  British  Columbia  became 
part  and  parcel  of  the  Dominion 
of  Canada,  and,  as  a  part  of  that 
arrangement,  the  Government  of 
British  Columbia  relinquished  to 
the  Dominion  of  Canada,  as  repre- 
sented by  the  Governor-General, 
all  right  to  certain  public  lands 
belonging  to  the  Crown,  or  to  the 
province  of  British  Columbia,  as 
represented  by  the  Lieutenant- 
Governor.' 

"  If  the  eleventh  Article  of 
Union  had  been  an  independent 
treaty  between  the  two  Govern- 
ments, which  obviously  contem- 
plated the  cession  by  the  province 
of  all  its  interests  in  the  land 
forming  the  railway  belt,  royal  as 
well  as  territorial,  to  the  Dominion 
Government,  the  conclusion  of  the 
court  below  would  have  been  in- 
evitable. But  their  Lordships  are 
unable  to  regard  its  provisions  in 
that  light.  The  eleventh  Article 
does  not  appear  to  them  to  consti- 
tute a  separate  and  independent 
compact.  It  is  part  of  a  general 
statutory  arrangement,  of  which 
the  leading  enactment  is,  that,  on 
its  admission  to  the  Federal  Union, 
British   Columbia  shall  retain  all 
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the  rights  and  interests  assigned  to 
it  by  the  provisions  of  the  British 
North  America  Act,  1867,  which 
govern  the  distribution  of  provin- 
cial property  and  revenues  between 
the  province  and  the  Dominion; 
the  eleventh  Article  being  nothing 
more  than  an  exception  from  these 
provisions.  The  Article  in  ques- 
tion does  not  profess  to  deal  with 
jura  regia ;  it  merely  embodies  the 
terms  of  a  commercial  transaction, 
by  which  the  one  Government  un- 
dertook to  make  a  railway,  and  the 
other  to  give  a  subsidy,  by  assign- 
ing part  of  its  territorial  revenues. 
"  Their  Lordships  do  not  think 
it  admits  of  doubt,  and  it  was  not 
disputed  at  the  bar,  that  sec.  109 
of  the  British  North  America  Act 
must  now  be  read  as  if  British 
Columbia  was  one  of  the  provinces 
therein  enumerated.  With  that 
alteration,  it  enacts  that  '  all  lands, 
mines,  minerals,  and  royalties,' 
which  belonged  to  British  Co- 
lumbia at  the  time  of  the  Union, 
shall  for  the  future  belong  to  that 
province  and  not  to  the  Dominion. 
In  order  to  construe  the  exception 
from  that  enactment,  which  is 
created  by  the  eleventh  Article  of 
Union,  it  is  necessary  to  ascertain 
what  is  comprehended  in  each  of 
the  words  of  the  enumeration,  and 
particularly  in  the  word  '  royalties.' 
The  scope  and  meaning  of  that 
term,  as  it  occurs  in  sec.  109, 
underwent  careful  consideration  in 
the  case  of  Attorney-General  of 
Ontario  v.  Mercer  (8  App.  Cas. 
767 ;  see  above,  p.  510.),  which  was 
appealed  to  this  Board  by  the 
Dominion  Government  in  name  of 
the  defendant  Mercer.  In  that 
case  their  Lordships  were  of  opinion 
that  the  mention  of  '  mines  and 
minerals '  in  the  context  was  not 
enough  to  deprive  the  word '  royal- 
ties '  of  what  would  otherwise  have 
been  its  proper  force  (8  App.  Cas. 
777).  The  Earl  of  Selborne,  in 
delivering  the  judgment  of  the 
Board,  said  (8  App.  Cas.  778,  and 
«5owe,p.5l7) : '  It  appears,  however, 
to  their  Lordships  to  be  a  fallacy 


to  assume  that  because  the  word  Att.-Gen.  of 
"royalties"  in  this  context  would  B'"™       ~ 

%  ,     -  ».     .  LUMBIA  V. 

not  be  regarded  as  momcious  or  Att.-Gen.  of 
insensible,  if  it  were  regarded  as  Canada. 
having  reference  to  mines  and  min- 
erals, it  ought,  therefore,  to  be 
limited  to  those  subjects.  They 
see  no  reason  why  it  should  not 
have  its  primary  and  appropriate 
sense,  as  to  (at  all  events)  all 
the  subjects  with  which  it  is  here 
found  associated—lands  as  well  as 
mines  and  minerals.  Even  as  to 
mines  and  minerals,  it  here  neces- 
sarily signifies  rights  belonging  to 
the  Crown  jure  corona.' 

"  It  is  not  necessary,  for  the 
purposes  of  this  appeal,  to  consider 
whether  the  expression  '  royalties,' 
as  used  in  sec.  109,  includes  jura 
regalia  other  than  those  connected 
with  lands,  mines,  and  minerals. 
Attorney-General  of  Ontario  v. 
Mercer  is  an  authority  to  the 
effect  that,  within  the  meaning  of 
the  clause,  the  word  '  royalties ' 
comprehends,  at  least,  all  revenues 
arising  from  the  prerogative  rights 
of  the  Crown  in  connection  with 
'  lands,'  '  mines,'  and  '  minerals.' 
The  exception  created  by  the 
eleventh  Article  of  Union,  from 
the  rights  specially  assigned  to  the 
province  by  sec.  109,  is  of  '  lands ' 
merely.  The  expression  '  lands ' 
in  that  Article  admittedly  carries 
with  it  the  baser  metals,  that  is  to 
say,  '  mines '  and  '  minerals,'  in  the 
sense  of  sec.  109.  Mines  and 
minerals,  in  that  sense,  are  inci- 
dents of  land,  and,  as  such,  have 
been  invariably  granted,  in  ac- 
cordance with  the  uniform  course 
of  provincial  legislation,  to  settlers 
who  purchased  land  in  British 
Columbia.  But  jura  regalia  are 
not  accessories  of  land ;  and  their 
Lordships  are  of  opinion  that  the 
rights  to  which  the  Dominion 
Government  became  entitled  under 
the  eleventh  Article  did  not,  to  any 
extent,  derogate  from  the  provin- 
cial right  to  '  royalties '  connected 
with  mines  and  minerals,  under 
sec.  109  of  the  British  North 
America  Act. 
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Att.-Gen.  of  "Their  Lordships  do  not  doubt 

British  Co-       tnat  tte  eleventh  Article  of  Union 

lumbia  v.  might  have  been  so  expressed  as  to 

Att. -Wen.  op         ,  o        ,  r.       ,.       . 

Canada.  show,    by    necessary    implication, 

that  some  or  all   of   the  royalties 
dealt  with  by  sec.  109  were  to  pass 
to  the   Dominion  along  with  the 
lands  constituting  the  railway  belt. 
But  there  is  not  a  single  expression 
in  the  context  which  is  applicable 
to    gold    or    gold-mining    rights. 
On  the  other  hand,  the  whole  terms 
of  the  Articles  of  Union,  as  well 
as  of  the  subsequent  agreement  of 
1883,  appear  to  their  Lordships  to 
point  to  the   conclusion    that  the 
high  contracting  parties  were  deal- 
ing with  public  lands,  in  so  far  as 
these  were  available  for  the  ordi- 
nary purposes  of  settlement,  and 
had  either   excluded    gold    mines 
from  their  arrangements,  or  had 
them  not  in  contemplation.     It  is 
right,  however,  to  notice  that  the 
Niagara  Falls  learned  Chief  Justice  refers  to  a 
minute  of  the  Council  of  British 
Columbia  containing    the    recom- 
mendation of  a  committee,  which 
was  communicated  to  the  Govern- 
ment of  Canada,  as  evidencing  an 
understanding  on  the  part  of  the 
provincial  Government,  that  mines 
of  gold  and  other  precious  metals 
were  to  be  conveyed  along  with 
the  belt  lands.     The  passage  upon 
which  the  learned   Chief   Justice 
relies  is  in  these  terms :  '  That  it 
be  one  of  the  conditions  that  the 
Dominion  Government,  in  dealing 
with  lands  in  the  province,  shall 
establish  a  land  system  equally  as 
liberal,   both   as    to    mining    and 
agricultural  industries,  as  that  in 
force  in  this  province  at  the  pre- 
sent time,  and  that  no  delay  shall 
take   place  in  throwing  open  the 
land  for  settlement.'     The  words 
'mining   and  agricultural    indus- 
tries,' taken  per  se,  might  be  of 
dubious  import,  because  they  would 
not.  disclose  whether  gold  digging 
was  referred  to  as  as  one  of  the 
mining  industries.     But  these  in- 
dustries are  described  as  an  inte- 
gral part   of  the  'land    system': 
and,  when  it  is  considered  that  at 


the  date  of  the  report  the  system 
of  land  settlement  in  the  province, 
which  included  the  baser  metals, 
was  regulated  by  special  statute, 
and  that  gold  mines,  which  were 
not  given  off  to  settlers,  were  not 
treated  as  part  of  that  system,  but 
were  the  subject  of  separate  legis- 
lation, it  becomes  apparent  that 
the  committee  did  not  make  any 
reference  to  gold  in  their  recom- 
mendation. 

"  Their  Lordships  are  for  these 
reasons  of  opinion  that  the  judg- 
ment appealed  from  must  be  re- 
versed, and  that  it  ought  to  be 
declared  that  the  precious  metals 
within  the  railway  belt  are  vested 
in  the  Crown,  subject  to  the  con- 
trol and  disposal  of  the  Govern- 
ment, of  British  Columbia,  and 
they  will  humbly  advise  Her 
Majesty  to  that  effect.  There 
will  be  no  order  as  to  costs." 

In    Niagaba    Falls  Park  v. 
Howabd,   Dec.   12,   1892,  Boyd, 
Ch.,  23  O.  R.  1,  decided  that  a 
part  of   the  slopes  from  the  top 
of  the  bank  to  the  water  edge, 
on  the  west  side  of  the  Niagara 
river,  from  the  Railway  Suspen- 
sion Bridge  to  the  ferry  at  Clifton 
House,   was    waste    land    of    the 
Crown  held  for  public  purposes. 
Secondly,  that  there  was  no  evi- 
dence this  slope  or  "  chain  reserve  " 
was  ever  used,  or  controlled,  or  set 
apart   for  military  purposes;  and, 
thirdly,  this  being  the  result  of  the 
evidence,  the  portion  in  question 
vested,  not  in  the  Dominion,  but  in 
the  province  of  Ontario.   The  ques- 
tion was  raised  by  the  Commis- 
sioners   of    the     Queen  Victoria 
Niagara  Falls  Park  and  the  At- 
torney-General of  Ontario  against 
Howard  and  another  to  try  the 
right  to  the  piece  of  land  in  ques- 
tion.     Howard   had   obtained  in 
1887  from  the  Dominion  Govern- 
ment a  lease  of  the  land  as  forming 
part  of  the  military  or  ordnance 
lands.     Subsequently  the  Commis- 
sioners had  obtained  a  grant  of  the 
same  land  from  the  Ontario  Go- 
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vernment  as  being  part  of  the  un- 
surveyed  lands  of  the  old  province 
of  Canada,  which  were  now  vested 
in  the  province  of  Ontario. 

Boyd,  Ch.,  in  effect,  found  that 
the  land  along  the  top  of  the  bank 
for  a  distance  of  66  feet  from  the 
brink  was  what  was  known  as  the 
"  chain  reserve  "  or  "  ordnance  re- 
serve," said  to  stretch  from  Nia- 
gara to  Fort  Erie,  and  that  the 
"  chain  reserve "  did  not  include 
the  slope.  The  river  being  the 
dividing  line  between  the  United 
States  and  Canada,  the  high  land 
was  retained  for  defensive  purposes, 
but  not  the  slope ;  and,  therefore, 
the  latter  remained  outside  the 
military  land  and  public  waste  land 
until  vested  in  the  Commissioners 
of  the  Park. 

In    WOOLLEY    V.    ATT.-GEN.    OF 

Victoria,  Feb.  6,   1877,  2  App. 
Cas.    163;    46   L.   J.    P.    C.    18; 
36  L.   T.   12 i,  it    was  contended 
that  the  law  of  England  as  to  the 
prerogative  right  of  the  Crown  to 
gold   and    silver   found   in   mines 
will  not  pass  under  a  grant  of  land 
from  the  Crown  unless  by  apt  and 
precise  words  showing  that  inten- 
tion must  be  held  to   have   been 
introduced  as  part  of  the  common 
law  of  England  into  the  colony  of 
Victoria,    but    it    was    contended 
that  a  grant,  dated  1853   (before 
18  &  19  Vict.  c.  55.),  under  5  &  6 
Vict.  c.  36.,  which  by  sec.  5  em- 
powered   the    Governors    of     the 
Australian  colonies,  in  the  name  of 
Her   Majesty,    to    convey   in    fee 
simple  to  a  purchaser  any   waste 
land  of  the  Crown  in  such  colonies, 
had  the   effect  of  passing  to   the 
purchaser   these    precious   metals. 
The  Judicial  Committee  held   the 
Act  had  no  such  effect.     Sir  J.  W. 
Colvile,  delivering  judgment  [there 
being  also  present  Lord  Blackburn, 
Sir  B.  Peacock,  Sir  M.  E.  Smith, 
and  Sir  R.   Collier],  said:  "The 
object    of   the    Act   5  &  6  Vict. 
c.  36.  was  to  empower  the  Governor 
of    the    colony    to   deal  with  the 
waste  lands  of  the  Crown  in  the 


colony    by    putting   them   up    for  Woolley  v. 

sale,  under  certain  conditions,  by  yj^,~R™'  °F 

public  auction.     The  Crown  seems 

still   to  have    retained    a    certain 

interest  in  and  power  of  disposition 

over  the  proceeds  to  be  realised  by 

the    sales ;    for   the    19th    section 

provides    that,    '  subject    to     the 

charge  above  mentioned,'  meaning 

the  charge  mentioned  in  the   1 8th 

section,  for  the  expenses  of  sur- 
veying and    the    like,  'the   gross 

proceeds  of  the  sale  of  the  waste 

lands  of  the  Crown  in  each  of  the 

colonies  shall  be  appropriated  and 

applied  to  the  public  service  of  the 

said  colonies  respectively,  in  such 

manner  as    Her    Majesty  or    the 

Commissioners   of   Her  Majesty's 

Treasury,  or  any  three   of   them, 

shall  from  time  to  time  direct.'     It 

is     expressly    provided    that    one 

half  at  least  shall  be  applied  to  the 

purpose  of  emigration  ;  but,  subject 

to  that  provision,  it    would  seem 

that  there  remained  in  the  Crown, 

as  represented  by  the  Home  Go- 
vernment, the  power  of  directing 

the  application  of  the  proceeds  to 
be  realised  by  the  waste  lands. 
There  is  no  reference  to  the  rights 
of  the  Crown  in  the  precious 
metals  to  be  found  under  the  soil ; 
and  it  is  a  recognised  principle  of 
the  construction  of  statutes  that 
the  prerogative  rights  of  the  Crown 
can  be  affected  only  by  express 
words  or  necessary  implication." 

In  Mayor  of  Essendon  v.  Mayor  op 
Blackwood  (Victoria  Racing  Essendon  v. 
Club),  May  14,  1877,  2  App.  Cas  Bla™»- 
574;  46  L.  J.  P.  C.  98;  36  L.  T. 
625,  the  Judicial  Committee  de- 
cided land  used  for  "  public  pur- 
poses "  did  not  include  ground  set 
apart  for  a  public  racecourse.  It 
was  a  claim  for  exemption  from 
taxation,  and  the  Board  held  that  to 
bring  the  case  within  the  exemption 
it  must  be  shown  that  the  land  was 
used  solely  for  public  purposes, 
without  any  beneficial  occupation 
by  individuals,  which  there  was  in 
this  case. 
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Assets  con- 
nected -with 
provincial 
debts. 


Canada  to  lie 
liable  for  pro- 
vincial debts. 


110.  All  assets  connected  with  such  portions  of  the 
public  debt  of  each  province  as  are  assumed  by  that 
province  shall  belong  to  that  province. 

111.  Canada  shall  be  liable  for  the  debts  and  liabili- 
ties of  each  province  existing  at  the  Union.1 


The  Queen  v. 
Belleau. 


1  By  this  section  the  Dominion 
became  responsible  for  the  debts 
of  each  province.  In  The  Queen 
v.  Belleau,  in  S.  C.  10  Feb.  1881, 
7  S.  C.  R.  53,  Fournier,  Henry, 
and  Taschereau,  JJ.,  Sir  W. 
Ritchie,  C.J.,and  Gwynne,  J.,  dis- 
senting, affirming  Fournier,  J.,  in 
the  Exchequer  Court,  held  the 
Dominion  were  liable  for  certain 
debentures  (and  interest  from  the 
date  of  the  petition  of  right),  issued 
under  the  authority  of  the  pro- 
vince of  Canada  Act,  16  Vict, 
c.  235.,  by  the  Trustees  of  the 
Quebec  Turnpike  Roads.  But  this 
decision  was  reversed  by  the 
Judicial  Committee,  tTune  20, 
1882,  7  App.  Cas.  473,  on  the 
ground  that  whatever  construction 
was  to  be  put  on  the  province  pay- 
ing off  in  1850-3  debentures  of 
£25,000  and  £8,885,  which  had 
been  issued  under  provisions  of  an 
ordinance,  4  Vict.  c.  17.,  and  an 
Act  of  8  Vict.  c.  55.,  the  deben- 
tures in  question  were  issued  under 
the  16  Vict.  c.  235.,  and  by  that 
Act  were  given  no  provincial 
guaranty,  though  they  had  a  pre- 
ference given  to  them  over  all  that 
had  such  guaranty.  It  appeared 
that  in  1795  it  was  provided  by 
36  Geo.  3.  c.  9.,  that  all  occu- 
piers of  lands  adjoining  the  king's 
highway  should  keep  the  same  for 
the  breadth  of  their  lands  in  good 
repair.  In  1841  an  ordinance, 
4  Vict.  c.  17.,  was  passed,  and  pro- 
vided that  trustees  might  be  ap- 
pointed for  keeping  in  repair  cer- 
tain roads  leading  into  the  city  of 
Quebec,  and  might  raise  a  fund  for 
that  purpose  on  the  security  of  the 
tolls  [see  sec.  21  in  judgment  be- 


low]. By  sec.  27  of  the  ordinance, 
if  the  money  in  the  hands  of  the 
trustees  was  insufficient  to  pay  the 
interest  on  the  debentures,  the 
Governor  of  the  province  might 
by  his  warrant  order  the  Receiver- 
General  to  pay  it.  By  8  Vict, 
c.  45.  £8,882  in  debentures  was 
raised,  and  these  debentures  for 
£25,000  and  £8,882  were  paid  off 
(1850  to  1853)  out  of  the  general 
revenue  of  the  province.  Then  by 
16  Vict.  (1853)  c.  235.  the  powers 
of  the  trustees  were  extended  to 
other  roads,  and  they  were  given 
power  to  issue  debentures  to  a 
certain  amount.  Sec.  7  contained 
a  proviso  that  the  interest  was 
not  to  exceed  six  per  cent.,  and 
no  money  was  to  be  advanced  out 
of  provincial  funds  for  the  payment 
of  the  said  interest,  and  all  deben- 
tures which  were  issued  under  the 
Act,  so  far  as  related  to  the  interest 
payable,  were  to  have  a  privilege 
of  priority  of  lien  upon  all  the  tolls 
and  other  moneys  at  the  disposal 
of  the  trustees,  in  preference  to  the 
interest  payable  upon  all  deben- 
tures which  had  been  issued  under 
the  provincial  guaranty.  These 
Acts  were  passed  through  the 
legislature  of  the  province  of 
Canada  by  some  one  of  the  re- 
sponsible ministers  of  the  provincial 
Government.  Following  on  this 
Act  the  trustees  raised  in  deben- 
tures £30,000  and  £40,000.  Sec. 
13  contained  also :  "  Provided 
always  that  the  province  shall  not 
guarantee  or  be  liable  for  the  prin- 
cipal or  interest  of  any  debentures 
issued  under  this  Act,  nor  shall 
any  money  be  advanced  or  paid 
therefor  out  of  the  provincial 
funds."     The  respondents  repre- 
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sented  holders  of  the  above  deben- 
tures, issued  for  the  loans  of 
£30,000  and  £40,000.  They  con- 
tended that  by  sees.  Ill,  112,  and 
113  of  the  B.  N.  A.  Act,  all  debts 
and  liabilities  existing  at  the 
Union,  whether  due  in  connection 
with  turnpike  trusts  or  of  any 
other  kind,  were  imposed  on  the 
Dominion  Government.  Secondly, 
that  the  province  by  paying  off 
£25,000  and  £8,885  in  1850-53, 
showed  that  the  province  considered 
they  were  liable  for  the  principal. 

The  appellants,  representing  the 
Dominion,  contended  that  the  turn- 
pike trustees  were  never  agents  of 
the  Crown.  They  were  trustees 
with  such  powers  in  the  public  in- 
terest as  are  vested  in  a  corpora- 
tion. That  the  effect  of  3,  10,  18, 
21,  22,  23,  26,  and  27  sections  of 
the  ordinance,  4  Vict.  c.  17.,  was  to 
create  a  trust  for  the  working  and 
repairing  of  roads,  and  to  authorize 
such  trusts  to  borrow  on  the 
security  of  the  tolls  for  those  pur- 
poses, but  not  to  impose  any  lia- 
bility whatever  in  respect  of  sums 
so  borrowed  by  the  trust  in  the 
province.  Leave  to  appeal  was 
granted  12  Nov.  1881,  as  the  ques- 
tion involved  other  turnpike  trusts 
to  the  extent  of  £200,000,  and  the 
question  was  of  public  interest  to 
the  taxpayer  of  the  Dominion. 

The  respondents  were  allowed  to 
lodge  a  cross  appeal  against  that 
part  of  the  judgment  giving  in- 
terest only  from  the  period  of 
lodging  the  petition  of  right. 

Sir  James  Hannen  said  [there 
being  also  present  Sir  B.  Peacock, 
Sir  M.  E.  Smith,  Sir  R.  Collier, 
and  Sir  R.  Couch]  : — 

"  This  is  a  petition  of  right 
against  the  Crown  by  the  holders 
of  certain  debentures  issued  by 
'  The  Trustees  of  the  Quebec  Turn- 
pike Roads,'  for  payment  of  the 
principal  and  interest  of  their 
debentures. 

"  No  question  has  been  raised  as 
to  the  form  in  which  the  suppliants 
seek  to  have  the  question  in  dis- 
pute determined,  which  is,  whether 


the  late   province  of  Canada  was  Tub  Queen  v. 

liable    to   pay    the    principal    and  Belmsau. 

interest  of  the  debentures  sued  on. 

By  the    British    North  America 

Act,  1867,  the  debts  and  liabilities 

of  each   province  existing  at  the 

Union    were    transferred    to    the 

Dominion   of    Canada,    and   it   is 

conceded  by  the  Crown  that  if  the 

debentures  created  a  debt  on  the 

part  of  the  province,  the  suppliants 

are  entitled  to  a  decision  in  their 

favour. 

"The  debentures  purport  on 
their  face  to  be,  and  were  in  fact, 
issued  under  the  authority  of  an 
Act  of  Parliament  of  the  province  of 
Canada  (16  Vict.  c.  235.),  intituled, 
'  An  Act  to  authorize  the  trustees 
of  the  Quebec  Turnpike  Roads  to 
issue  debentures  to  a  certain 
amount,  and  to  place  certain  roads 
under  their  control.' 

"  The  debentures  are  in  form 
certificates  by  the  trustees,  that 
under  the  authority  of  the  said  Act 
there  had  been  borrowed  and  re- 
ceived from  the  holder  a  certain 
sum  bearing  interest  from  the  date 
of  the  certificate,  which  sum  was 
reimbursable  to  the  holder  or  bearer 
on  a  day  named. 

"  The  Act,  after  reciting  that  it 
was  expedient  to  extend  the  pro- 
visions of  a  certain  ordinance 
(4  Vict.  c.  17.)  to  certain  roads 
other  than  those  to  which  they 
then  extended,  and  to  such  further 
improvements  through  the  trustees 
of  the  roads  established  under  the 
said  ordinance,  and  that  in  order 
to  the  construction  and  completion 
of  the  roads  then  undertaken  by 
the  trustees,  it  was  expedient  to 
provide  for  the  raising  of  the 
necessary  funds  by  the  issue  of 
debentures  by  the  said  trustees, 
enacted  that  the  provisions  of  the 
said  ordinance,  and  the  provisions 
of  all  Acts  and  statutes  in  force 
amending  the  said  ordinance,  and 
the  powers  of  the  trustees  appointed 
under  the  said  ordinance,  should 
extend  or  apply  to  the  road  in  the. 
said  Act  mentioned,  in  the  same 
manner  as  if  the  said  roads  had 
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been   mentioned  and  described  in 
the  said  ordinance. 

"By  the  2nd  and  subsequent 
sections  down  to  and  inclusive  of 
the  6th,  the  trustees  were  re- 
quired to  execute  certain  works 
and  were  authorized  to  execute 
others,  and  the  roads  are  enume- 
rated to  which  the  provisions  of 
the  ordinance  were  to  be  extended. 
"  By  the  7th  section  it  is  enacted 
that,  in  order  to  the  making  and 
completion  of  certain  roads  de- 
scribed in  a  previous  Act,  and  the 
making  of  the  various  improve- 
ments above  mentioned,  '  it  should 
be  lawful  for  the  trustees  to  raise 
by  loan  a  sum  not  exceeding 
£30,000  currency,  and  this  loan 
and  the  debentures  which  shall  be 
issued  to  effect  the  same,  and  all 
other  matters  having  reference  to 
the  said  loan,  shall  be  subject  to 
the  provisions  of  the  ordinance 
above  cited  with  respect  to  the  loan 
authorized  under  it.' 

"  This  is  followed  by  a  proviso, 
which  it  will  be  necessary  to  refer  to 
hereafter.    Thus  we  are  obliged,  in 
order  to  see  what  were  the  obli- 
gations created  by  the  debentures 
issued  under  the  16  Vict.  c.  235.  and 
now  sued  on,  to  examine  the  provi- 
sions of  the  ordinance,  4  Vict.  c.  17. 
"By  that  ordinance  the  Governor 
was  empowered  to  appoint  not  less 
than  five  nor  more  than  nine  per- 
sons to  be,  and  who  and  their  suc- 
cessors should  be,  trustees  for  the 
purpose  of  opening,  making,  and 
keeping  in  repair  the  roads  herein- 
after specified.     By  sec.  3  it  was 
enacted    that     the     said    trustees 
might,  by  the  name  of  The  Trustees 
of  the  Quebec  Turnpike  Roads,  sue 
and   be  sued,  and   might  acquire 
property  and  estates,  moveable  and 
immoveable,  which  being  so  acquir- 
ed should  be  vested  in  Her  Majesty 
for  the  public  use  of  the  province, 
subject  to  the  management  of  the 
said  trustees  for  the  purposes  of  the 
ordinance. 

"  By  the  18th  section  it  was 
enacted  that  the  roads  should  be 
and    remain    under    the   exclusive 


management,  charge,  and  control 
of  the  said  trustees,  and  the  tolls 
thereon  should  be  applied  solely 
to  the  necessary  expenses  of  the 
management,  making,  and  repairing 
of  the  said  roads,  and  the  payment 
of  the  interest  on  the  principal  of 
the  debentures  thereinafter  men- 
tioned. 

"The  21st  section  is  the  most 
important,  and    is   as   follows:— 
'21.  And   be  it  further  ordained 
and  enacted,  that  it  shall  be  lawful 
for  the  said  trustees,  as  soon  after 
the  passing  of  this  ordinance  as 
may  be  expedient,  to  raise  by  way 
of  loan,  on  the  credit  and  security 
of  the  tolls  hereby  authorized  to  be 
imposed,    and    of    other    moneys 
which  may  come  into  the  possession 
and  be  at  the  disposal  of  the  said 
trustees,  under  and  by  virtue  of 
this  ordinance,  and  not  to  be  paid 
out  of  or  chargeable  against  the 
general  revenue  of  this  province, 
any  sum   or   sums  of   money   not 
exceeding  in  the  whole   £25,000 
currency.' 

"  Unless,  therefore,  it  can  be 
shown  that  some  qualification  of 
these  words  is  to  be  found  ex- 
pressed or  implied  in  the  ordinance 
or  the  statutes  amending  it,  it  is 
clear  that  the  suppliants  lent  their 
money  on  the  credit  and  security  of 
the  tolls,  '  and  not  to  be  paid  out 
of  or  chargeable  against  the  reve- 
nues of  the  province.' 

"  Their  contention  is  that,  not- 
withstanding these  words,  the  pro- 
vince was  bound  to  pay  the  deben- 
tures. The  trustees,  it  is  said,  were 
the  agents  of  the  province,  and  in 
that  character  they  borrowed  money 
for  the  province  to  be  applied  to 
provincial  purposes ;  thus  the  pro- 
vince became  the  principal  debtor, 
and  the  tolls  are  to  be  regarded 
only  as  a  first  source  of  repayment 
of  the  debt  of  the  province.  These 
general  propositions  cannot  afford 
assistance  in  the  consideration  of 
the  question  we  have  to  determine. 
It  is  of  no  avail  to  call  the  trustees 
agents  of  the  province,  if  it  is  ad- 
mitted, as  it   must    be,  that    the 
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extent  and  limits  of  their  agency 
must  be  sought  in  the  Act  of  the 
legislature  which  gives  them  exist- 
ence. To  make  the  trustees  the 
agents  of  the  province,  it  must  be 
shown  that  by  their  constitution 
they  have  authority  to  act  for  the 
province,  and  to  create  obligations 
binding  upon  it ;  but  this  has  not 
been  shown.  The  trustees  are  a 
corporate  body,  the  absolute  crea- 
tion of  the  legislature,  and  their 
rights,  duties,  and  powers  are  ex- 
clusively contained  and  denned  in 
the  instrument  by  which  they  were 
incorporated.  Such  corporations 
are  well  known  to  the  law  as  well 
of  this  country  as  of  Canada. 
They  are  created  for  a  great  variety 
of  purposes,  some  of  local,  others 
of  general  importance.  In  the 
present  instance  the  corporation  is 
created  for  the  local  object  of  im- 
proving the  roads  round  Quebec, 
and  to  this  end  the  trustees  are 
empowered  to  borrow  money  on 
certain  specific  terms,  for  the  pur- 
poses of  the  trust  as  defined  in  the 
ordinance.  The  benefit  which  the 
province  may  be  supposed  to  de- 
rive from  the  expenditure  of  the 
money  borrowed,  no  more  imposes 
a  liability  on  the  province  to  repay 
it  than  it  imposes  such  a  liability 
on  the  adjoining  landowners,  the 
value  of  whose  property  may  be  in- 
creased by  the  construction  of  the 
roads  authorized  to  be  made. 

"  In  order  to  ascertain  the 
powers  of  the  trustees,  we  must  ex- 
amine the  provisions  of  the  ordi- 
nance. 

"  By  the  21st  section  it  appears 
that  the  loan  is  to  be  raised  on  the 
credit  and  security  of  the  tolls 
authorized  to  be  imposed,  and  other 
moneys  which  may  come  into  their 
possession,  and  be  at  the  disposal 
of  the  trustees  under  and  by  virtue 
of  the  ordinance.  On  this  it  is 
observed  that  it  does  not  say  the 
'  sole '  credit  and  security  of  the 
tolls,  &c,  but,  in  the  absence  of 
any  other  credit  or  security  defined 
by  the  ordinance,  those  only  can 
be  looked  to  which  are  expressly 
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mentioned.  It  is,  however,  evident  The  Qxims  v. 
that  it  was  for  the  very  purpose  of  Belleau. 
guarding  against  the  possibility  of 
the  present  claim  that,  in  addition 
to  the  affirmative  words  already 
quoted,  negative  words  were  intro- 
duced that  the  loan  is  '  not  to  be 
paid  out  of  or  to  be  chargeable 
against  the  general  revenue  of  the 
province.' 

"  It  does  not  appear  possible  to 
use  language  more  carefully  framed 
to  exclude  from  the  minds  of  pro- 
posed lenders  the  idea  that  they 
were  in  any  case  to  look  to  the 
province  for  repayment  of  the 
moneys  advanced  by  them. 

"  The  only  criticism  which  has 
been  ofiered  upon  this  passage  is 
that  it  does  not  negative  the  con- 
tention that  the  loan  is  to  be  paid 
out  of  revenue  other  than  the 
'  general '  revenue  of  the  province ; 
but  no  other  revenue  can  be 
suggested. 

"  The  Government  has  no  power 
to  raise  or  apply  revenue  in  any 
other  way  than  is  authorized  by 
law.  It  is  obvious  that  revenue 
already  appropriated  to  particular 
objects  cannot  be  diverted  from 
them,  and  when  it  is  forbidden  to 
apply  the  unappropriated  or  general 
revenue  to  the  payment  of  the  loan, 
all  possible  sources  of  reimburse- 
ment out  of  the  revenue  of  the 
province  are  excluded.  It  is  a 
contradiction  in  terms  to  say  that 
that  which  the  province  is  by  ex- 
press enactment  forbidden  to  pay 
out  of  its  revenue,  remains,  never- 
theless, a  liability  of  the  province. 

"  The  26th  section  enacts  that  it 
shall  be  lawful  for  the  Governor, 
if  he  shall  deem  it  expedient,  at 
any  time  within  three  years  from 
the  passing  of  the  ordinance,  and 
not  afterwards,  out  of  any  unappro- 
priated public  moneys  in  his  hands, 
to  purchase  for  the  public  uses  of 
the  province,  and  from  the  said 
trustees,  debentures  to  an  amount 
not  exceeding  £10,000  currency, 
the  interest  and  principal  of  and 
on  which  shall  be  paid  to  the 
Receiver-General  by  the  said  trus- 
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tees,  in  the  same  manner  and  under 
the  same  provisions  as  are  provided 
with  regard  to  such  payments  to 
any  lawful  holder  of  such  deben- 
tures. Thus  the  Governor  is 
enabled  to  purchase,  on  behalf  of 
the  province,  debentures,  and  so  to 
become  the  creditor  of  the  trustees, 
but  this  power  is  limited  to  three 
years. 

"This  is  wholly  inconsistent 
with  the  idea  that  the  province  was 
already  the  debtor  for  the  whole 
amount  of  the  loan.  The  province 
cannot  stand  in  the  relation  both  of 
debtor  and  creditor  to  itself ;  and 
if  the  process  be  regarded  as  a 
means  of  redeeming  the  debt  of  the 
province,  no  reason  can  be  sug- 
gested why  this  power  of  purchas- 
ing debentures  should  be  limited  in 
amount,  and  to  a  period  of  three 
years. 

"The  23rd  section  enacts  that 
the  debentures  shall  bear  interest, 
and  concludes  thus : — '  Such  in- 
terest to  be  paid  out  of  the  tolls 
upon  the  roads,  or  out  of  any  other 
moneys  at  the  disposal  of  the  trus- 
tees for  the  purposes  of  this  ordi- 
nance.' 

"Here  there  are  not  negative 
words  excluding  the  liability  of  the 
province,  but  the  obligation  to  pay 
interest  primarily  follows  that  of 
paying  the  principal,  and  it  lies 
upon  the  party  asserting  that  it  is 
imposed  elsewhere  to  establish  it. 

"  So  far  from  there  being  any- 
thing in  the  ordinance  to  support 
the  contention  that  the  interest  is 
to  be  paid  by  the  province,  every- 
thing on  the  subject  of  interest 
tends  strongly  in  the  opposite 
direction. 

"  By  the  27th  section  it  is  enacted 
that  all  arrears  of  interest  shall  be 
paid  before  any  part  of  the  princi- 
pal sum,  '  and  if  the  deficiency  be 
such  that  the  funds  then  at  the 
disposal  of  the  trustees  shall  not 
be  sufficient  to  pay  such  arrears, 
it  shall  be  lawful  for  the  Governor, 
for  the  time  being,  by  warrant 
under  his  hand,  to  authorize  the 
Receiver- General    to   advance    to 


the  trustees,  out  of  any  unappro- 
priated moneys  in  his  hands,  such 
sum  of  money  as  may,  with  the 
funds  then  at  the  disposal  of  the 
trustees,  be  sufficient  to  pay  such 
arrears  of  interest  as  aforesaid,  and 
the  amount  so  advanced  shall  be 
repaid  by  the  trustees  to  the 
Receiver-General .' 

"  This  provision,  empowering  the 
Governor-General  to  authorize  a 
loan  to  the  trustees  to  enable  them 
to  pay  interest,  is  inconsistent  with 
the  idea  that  the  province  was 
already  under  an  obligation  to  pay 
the  interest. 

"  If  then  the  case  had  rested  upon 
the  effect  of  the  ordinance  alone, 
their  Lordships  are  of  opinion  that 
no  liability  on  the  part  of  the  pro- 
vince for  payment  of  either  the 
principal  or  interest  could  be  esta- 
blished; but  it  has  been  argued  that 
by  subsequent  legislation  and  con- 
duct the  province  of  Canada  has 
recognised  its  liability  to  pay  the 
principal  and  interest  of  the  deben- 
tures issued  under  the  authority  of 
the  ordinance  of  4  Vict.  c.  17. 

"  The  first  Act  which  is  relied  on 
is  12  Vict.  c.  5.,  by  which  it  was 
provided  that  it  '  should  be  lawful 
for  the  Governor  to  redeem  or  pur- 
chase on  account  of  the  province  all 
or  any  of  the  debentures  constitu- 
ting the  public  debt  of  the  province 
of  Canada,  or  such  or  any  of  the 
debentures  issued  by  commissioners 
or  other  public  officers  under  the 
authority  of  the  Legislature  of 
Canada,  or  of  the  late  province  of 
Canada,  the  interest  or  principal  of 
which  debentures  is  made  a  charge 
on  the  consolidated  revenue  fund  of 
the  province.'  It  is  said  that  the 
Government,  under  the  authority  of 
this  Act,  paid  off  the  debentures 
issued  under  the  ordinance. 

"  It  appears  highly  probable,  as  is 
stated  in  the  very  able  judgment  of 
Mr.  Justice  Gwynne,  that  the  power 
given  to  the  Governor  by  the  27th 
section  of  the  ordinance  to  advance, 
by  way  of  loan,  money  to  the  trus- 
tees to  pay  arrears  of  interest,  did, 
in  fact,  lead  to  the  idea  that  the 
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province  was  under  a  legal  liability 
to  pay  the  interest,  and  it  would 
seem,  though  the  manner  in  which 
the  transaction  was  carried  out  is 
very  obscure,  that  the  debentures 
issued  under  the  ordinance  were, 
in  fact,  redeemed  under  the  powers 
supposed  to  be  conferred  by  the 
12  Vict.  c.  5. 

"  All  that  need  be  said  upon  this 
subject  is  that,  if  the  Governor  did 
suppose  himself  to  be  acting  under 
the  authority  of  this  statute,  he 
mistook  his  powers.  The  deben- 
tures issued  under  the  ordinance 
did  not  constitute  part  of  the  public 
debt  of  the  province,  and  neither 
the  interest  nor  principal  of  them 
was  made  a  charge  on  the  consoli- 
dated revenue  fund  of  the  province. 

"  But,  whatever  considerations 
may  have  led  to  the  redemption  by 
the  Government  of  the  debentures 
issued  under  the  ordinance,  it  is  clear 
that  they  cannot  affect  the  construc- 
tion of  the  16  Vict.  c.  235.,  under 
which  the  debentures  now  in  suit 
were  issued. 

"  The  7th  section  of  that  Act  au- 
thorized the  trustees  to  raise  a  loan, 
which  'loan,  and  the  debentures 
which  shall  be  issued  to  effect  the 
same,  and  all  matters  having  re- 
ference to  the  said  loan,  shall  be 
subject  to  the  provisions  of  the 
ordinance  with  respect  to  the  loan 
authorized  under  it ' ;  but  this  im- 
portant proviso  is  added — 'provided 
nevertheless  that  the  rate  of  interest 
shall  not  exceed  6  per  cent.,  and  no 
moneys  shall  be  advanced  out  of  the 
provincial  funds  for  the  payment  of 
the  said  interest.'  Thus  the  power 
to  make  advances  out  of  provincial 
funds  for  payment  of  interest  which 
was  given  by  the  27th  section  of  the 
ordinance  as  to  the  debentures  is- 
sued under  it,  and  which  had  possi- 
bly led  to  misconception  as  to  the 
liability  of  the  province,  is  expressly 
taken  away  by  the  16  Vict.  c.  235. 
as  to  the  debentures  now  in  question. 
They  must,  therefore,  be  treated  as 
issued  not  merely  on  the  express 
condition  that  they  were  not  to  be 
paid  out  of  or  chargeable  against 


the   general  revenues   of  the  pro-  The  Quebn  v. 
vince,   but    with    the  further  ex-  Beixeatj. 
press  condition    that    no   moneys 
should  be  advanced  out  of  provincial 
funds  for  the  payment  of  interest. 

"And  again,  as  though  for  the 
purpose  of  guarding  against  the 
possibility  of  the  debenture  holders 
contending  that  the  debentures  is- 
sued under  the  16  Vict.  c.  235.  had 
the  provincial  guarantee,  the  proviso 
to  the'^th  section  enacts  that '  all  the 
debentures  which  shall  be  issued 
under  this  Act,  so  far  as  relates  to 
the  interest  payable  thereupon,  shall 
have  a  privilege  of  priority  of  lien 
upon  the  tolls,  &c,  in  preference  to 
the  interest  payable  upon  all  deben- 
tures which  shall  have  been  issued 
under  the  provincial  guarantee,  or 
which  shall  hereafter  be  issued  by 
the  said  trustees  under  the  provin- 
cial guarantee. 

"  "What  debentures  had  been  or 
could  be  issued  under  the  provincial 
guarantee  does  not  appear ;  but  this 
at  least  is  clear,  that  the  debentures 
issued  under  the  Act,  and  now  sued 
on,  have  no  provincial  guarantee, 
since  they  have  a  preference  given 
to  them  over  all  that  have,  and  are 
thus  distinguished  from  them. 

"  It  remains  only  to  consider  some 
general  arguments  which  have  been 
advanced  on  behalf  of  the  suppli- 
ants. It  has  been  urged  that  the 
Government  of  the  province,  by 
redeeming  the  debentures  issued 
under  the  ordinance,  induced  the 
belief  that  the  same  course  would 
be  pursued  with  regard  to  the  de- 
bentures issued  under  the  Act  16 
Vict.  c.  235.,  and  that  without  such 
belief  the  debenture  holders  would 
not  have  lent  their  money  on  the 
security  of  the  tolls,  &c,  which  had 
proved  entirely  insufficient  even  to 
pay  the  interest  of  the  former  loan. 
Their  Lordships  do  not  desire,  by 
any  observations,  to  diminish  the 
force  of  these  arguments,  if  ad- 
dressed to  the  proper  tribunal.  It 
may  be  that  the  Legislature  of  the 
province  of  Canada,  or  that  of  the 
Dominion,  may  see  reason  to  listen 
to  the  prayer  of  the  suppliants  to 
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be  relieved  in  whole  or  in  part  from 
the  loss  of  their  money,  -which  has 
been  expended  for  the  benefit  of  the 
province.  But  this  tribunal  cannot 
allow  itself  to  be  influenced  by 
feelings  of  sympathy  with  the  in- 
dividuals affected.  Its  duty  is 
limited  to  expressing  its  opinion 
upon  the  legal  question  submitted 
to  it,  and  upon  that  their  Lordships 
entertain  no  doubt. 

"  Another  argument  of  a  similar 
kind  has  been  based  upon  a  sub- 
sequent statute  of  the  province  of 
Canada,  20  Vict.  c.  125.,  by  which 
the  Quebec  turnpike  roads  were 
divided  into  two  parts,  and  by  which 
it  is  contended  some  of  the  deben- 
ture holders  have  been  deprived  of 
a  part  of  the  special  fund  created 
for  the  payment  of  their  loan.  As- 
suming the  correctness  of  this  con- 
tention, it  might  have  been  made  a 
ground  for  opposing  the  later 
enactment,  or  it  may  now  be  used 
by  way  of  appeal  to  the  legislature 
for  redress,  but  it  cannot  supply  a 
reason  for  putting  a  construction 
on  the  obligations  created  by  the 
16  Vict.  c.  235.,  different  from 
that  which  must  have  been  put 
upon  them  immediately  after  the 
passing  of  that  statute. 

"  Some  minor  points  have  been 
relied  on  by  the  learned  judges 
who  have  held  that  the  suppliants 
were  entitled  to  succeed  on  this 
petition.  It  is  from  no  disrespect 
to  those  learned  judges  that  these 


points  have  not  been  particularly 
dealt  with,  but  from  a  belief 
that,  however  they  may  tend  to 
fortify  the  general  argument  in 
support  of  which  they  are  used, 
they  do  not  by  themselves  afford  a 
basis  upon  which  their  Lordships' 
judgment  can  be  founded. 

"  For  these  reasons,  their  Lord- 
ships are  of  opinion  that  the  judg- 
ment of  the  Exchequer  Court  of 
Canada,  as  well  as  the  judgment 
of  the  Supreme  Court  confirming 
the  judgment  of  the  Exchequer 
Court  so  far  as  it  decided  that  the 
respondents  were  entitled  to  the 
principal  of  their  debentures,  but 
varying  the  same  by  declaring  that 
the  respondents  were  entitled,  in 
addition  to  the  principal,  to  interest 
from  the  date  of  filing  the  petition 
of  right,  are  erroneous,  and  their 
Lordships  will  humbly  advise  Her 
Majesty  that  they  should  be  re- 
versed and  judgment  entered  for 
the  Crown. 

"  Their  Lordships  are  further  of 
opinion,  and  will  advise  Her  Ma- 
jesty, that  the  cross  appeal  of  the 
respondents  asserting  the  liability 
of  the  Crown  to  pay  interest  on 
the  debentures  from  the  date  of 
their  falling  due  should  be  dis- 
missed, and  that  the  costs  of  the 
appeal  and  of  the  cross  appeal  and 
of  the  proceedings  in  the  courts 
below  should  be  paid  by  the  re- 
spondents. 


Debts  of  On- 
tario and 
Quebec. 


Assets  of  On- 
tario and, 
Quebec. 


112.  Ontario  and  Quebec  conjointly  shall  be  liable 
to  Canada  for  tbe  amount  (if  any)  by  which  the  debt 
of  the  province  of  Canada  exceeds  at  tbe  Union 
sixty-two  million  flye  hundred  thousand  dollars,  and 
shall  be  charged  with  interest  at  the  rate  of  five  per 
centum  per  annum  thereon. 

113.  The  assets  enumerated  in  the  Fourth  Schedule 
to  this  Act  belonging  at  the  Union  to  the  province  of 
Canada  shall  be  the  property  of  Ontario  and  Quebec 
conjointly. 
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114.  Nova  Scotia  shall  be  liable  to  Canada  for  the  ^a°fNova 
amount  (if  any)  by  -which  its   public  debt  exceeds  at 

the  Union  eight  million  dollars,  and  shall  be  charged 
■with  interest  at  the  rate  of  five  per  centum  per  annum 
thereon. 

115.  New  Brunswick  shall  be  liable  to  Canada  for  ^^ 
the  amount  (if  any)  by  which  its  public  debt  exceeds 

at  the  Union  seven  million  dollars,  and  shall  be  charged 
with  interest  at  the  rate  of  five  per  centum  per  annum 
thereon. 

116.  In  case  the  public  debt  of   Nova  Scotia  and  ^^-gj? 
New   Bnmswich    do    not    at    the    Union    amount    to  Scotia  and  New 

Brunswick. 

eight  million  and  seven  million  dollars  respectively, 
they  shall  respectively  receive,  by  half-yearly  payments 
in  advance  from  the  Government  of  Canada,  interest 
at  five  per  centum  per  annum  on  the  difference 
between  the  actual  amounts  of  their  respective  debts 
and  such  stipulated  amounts. 

117.  The   several  provinces    shall    retain    all  their  P^™C1^ 
respective  public  property  not  otherwise  disposed  of  in  perty. 
this  Act,  subject  to  the  right  of  Canada  to  assume  any 

lands  or  public  property  required  for  fortifications  or 
for  the  defence  of  the  country.1 

1  Each  province  is  entitled  to  re-  above   cases,   and    in    the    latter 

tain    its    own    waste    lands :    St.  case  by  Earl  Selborne,  and  com- 

Catherine's    Milling  and   Lumber  pare  sees.  109,  126,  and  125. 
Company  v.  The  Queen,  Dec.  12  Sees.  102  and  117  are  reconciled 

1888,  14  App.  Cas.  46,  and  ante,  by   holding    that    forfeitures  and 

p.  94 ;     Att.-Gen.  of    Ontario     v.  escheats  fall   into  the  treasury  of 

Mercer,  July  18, 1883,  8  App.  Cas.  the   provinces,  and   not  into    that 

767;  52  L.  J.  P.  C.  84;  49  L.  T.  of    the   Dominion:    Att.-Gen.   of 

312;  andante,  p.  510.     Seeexami-  Quebec  v.  Att.-Gen.  of  Dominion, 

nation  of  sees.  102, 109,  and  117,  by  1876,    2    Mon.    Q.  B.    236,    and 

Lord   Watson  in  the  first  of  the  ante,  p.  500. 

118.  The  following  sums   shall  be  paid  yearly  by  f^ 10  Pro" 
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Canada  to  the  several  provinces  for  the  support  of  their 
governments  and  legislatures  : — 

Dollars. 

Ontario  ....  80,000 

Quebec  ....  70,000 

Nova  Scotia   -  -  -  -  60,000 

New  Brunswick  -  -  -  50,000 


260,000 ; 

and  an  annual  grant  in  aid  of  each  province  shall  be 
made,  equal  to  eighty  cents  per  head  of  the  population 
as  ascertained  by  the  census  of  one  thousand  eight 
hundred  and  sixty-one,  and  in  the  case  of  Nova  Scotia 
and  New  Brunswick,  by  each  subsequent  decennial 
census  until  the  population  of  each  of  those  two  pro- 
vinces amounts  to  four  hundred  thousand  souls,  at 
which  rate  such  grant  shall  thereafter  remain.  Such 
grants  shall  be  in  full  settlement  of  all  future  demands 
on  Canada,  and  shall  be  paid  half-yearly  in  advance  to 
each  province ;  but  the  Government  of  Canada  shall 
deduct  from  such  grants,  as  against  any  province,  all 
sums  chargeable  as  interest  on  the  public  debt  of  that 
province  in  excess  of  the  several  amounts  stipulated  in 
this  Act. 

Further  grant        119.  New  Brunswick  shall  receive  by  half-yearly 
■wick.  payments  in  advance  from   Canada  for  the  period  of 

ten  years  from  the  Union  an  additional  allowance  of 
sixty-three  thousand  dollars  per  annum ;  but  as  long 
as  the  public  debt  of  that  province  remains  under 
seven  million  dollars,  a  deduction  equal  to  the  interest 
at  five  per  centum  per  annum  on  such  deficiency  shall 
be  made  from  that  allowance  of  sixty -three  thousand 
dollars. 


ments. 


Form  of  pay-  120.  All  payments  to  be  made  under  this  Act,  or 
in  discharge  of  liabilities  created  under  any  Act  of  the 
provinces  of  Canada,  Nova  Scotia,  and  New  Brunswick 
respectively,  and  assumed  by  Canada,  shall,  until  the 
Parliament   of   Canada  otherwise   directs,  be  made  in 
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such  form  and  manner  as  may  from  time  to  time  be 
ordered  by  tbe  Governor-General  in  Council. 

121.  AH  articles  of  the  growth,  produce,  or  manu-  %£*£££ 
facture  of  any  one  of  the  provinces  shall,  from  and 

after  the  Union,   be  admitted  free  into  each  of  the 
other  provinces. 

122.  The  customs  and  excise  laws  of  each  province  °™*™™nnca  of 
shall,  subject  to  the  provisions  of  this  Act,  continue  in  excise  laws. 
force  until  altered  by  the  Parliament  of  Canada. 

123.  Where    customs    duties    are,    at    the    Union,  Exportation 

'  and  importation 

leviable  on  any  goods,  wares,  or  merchandises  in  any  as  between  two 
two  provinces,  those  goods,  wares,  and  merchandises 
may,  from  and  after  the  Union,  be  imported  from  one 
of  those  provinces  into  the  other  of  them  on  proof  of 
payment  of  the  customs  duty  leviable  thereon  in  the 
province  of  exportation,  and  on  payment  of  such 
further  amount  (if  any)  of  customs  duty  as  is  leviable 
thereon  in  the  province  of  importation. 

124.  Nothing  in  this  Act  shall  affect  the  right  of  Lumber  dues 
New  Brunswick  to  levy  the  lumber   dues  provided  in  wick. 
chapter  fifteen  of  title  three  of   the  Revised  Statutes 

of  New  Brunswick,  or  in  any  Act  amending  that  Act    . 
before  or  after  the  Union,   and    not    increasing    the 
amount  of  such  dues ;  but  the  lumber  of  any  of  the 
provinces    other  than  New  Brunswick    shall    not  be 
subject  to  such  dues.1 

1  See  Treaty    of   "Washington,  1872,  arts.  30,  31,  33  j    Dom.  Act, 
36  Vict.  c.  41. 

125.  No  lands  or  property  belonging  to  Canada  or  Exemption  of 
any  province  shaU  be  liable  to  taxation.1  |ucbUe  lands' 

1  No  lands  belonging  to  Canada  ponding  section,  125,  and  sec.  109, 

or  any  province  shall  be  liable  to  where  equivalent  words  are  used, 
taxation.    Here  public  lands  must         Earl  Selbome   in    Att.-Gen.  of 

be  intended.     They  evidently  mean  Ontario  v.  Mercer,  July  18,  1883 

lands  which  were,  at  the  time  of  8  App.  Cas.  767 ;  52  L.  J.  P.  C.  84; 

the  Union,  in  some  sense  publici  49  L.  T.  312;  and  ante,  p.  516: 

juris,  and  in  this  respect  they  re-  Leprohon  v.  City  of  Ottawa,  40 

ceive    illustration    from     another  U.  C.  Q.   B.  478;   2   O.  A.    R. 

section  (117)  ;  see  also  the  corres-  522. 
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Provincial  con- 
solidated re- 
venue fund. 


Quiet  v.  Res. 


Att.-Gen.  of 
Ontario  v. 

Mercer. 


126.  Such  portions  of  the  duties  and  revenues  oyer 
which  the  respective  Legislatures  of  Canada,  Nova 
Scotia,  and  New  Brunswick  had,  before  the  Union, 
power  of  appropriation  as  are  by  this  Act  reserved 
to  the  respective  Governments  or  Legislatures  of  the 
Provinces,  and  all  duties  and  revenues  raised  by  them 
in  accordance  with  the  special  powers  conferred  upon 
them  by  this  Act,  shall  in  each  Province  form  one 
consolidated  Revenue  Pund,  to  be  appropriated  for  the 
Public  Service  of  the  province.1 


1  Reed  v.  Mousseau,  8  S.  C.  E. 
408. 

This  embraces  provincial  reve- 
nues other  than  those  arising  from 
territorial  sources,  and.  includes  all 
duties  and  revenues  raised  by  the 
provinces  in  accordance  with  the 
provisions  of  the  Act,  and  favours 
the  right  of  the  Crown  for  the 
benefit  of  the  province,  because  it 
describes  the  interest  of  the  pro- 
vinces as  a  right  of  appropriation 
to  the  public  service;  and  seeing 
the  successive  decisions  of  the 
Judicial  Committee,  Att.-Gen.  of 
Ontario  v.  Mercer,  8  App.  Cas.  767 ; 
St.  Catherine's  Milling  and  Lum- 
ber Co.  v.  The  Queen,  14  App.  Cas. 
46;  Att.-Gen.  of  British  Columbia 
v.  Att.-Gen.  of  Canada,  14  App. 
Cas.  295,  in  the  case  of  territorial 
revenues,  are  based  on  the  general 
recognition  of  Her  Majesty's  con- 
tinued sovereignty  under  the  Act 
of  1867,  so  far  as  regards  vesting 
in  the  Crown,  the  same  conse- 
quence must  follow  in  the  case  of 
provincial  revenues  which  are  not 
territorial :  Maritime  Bank  of 
Canada  v.  New  Brunswick  Re- 
ceiver-General, [1892]  A.  C.  at 
p.  444.     See  ante,  p.  295. 

Earl  Selborne,  in  Att.-Gen. 
of  Ontario  v.  Mercer,  July  18, 
1883,  8  App.  Cas.  767 ;  52  L.  J. 
P.  C.  84;  49  L.  T.  312;  ante, 
p.  515,  held  that  the  words  in 
sec.  102,  "  shall  belong  to  the 
several  provinces,"  were  equiva- 
lent to  those  usecl  in  this  section 


(126),  and  "are  by  this  Act  reserved 
to  the  respective  governments  or 
legislatures  of  the  provinces."  And 
his  Lordship  continued — "  That 
they  do  not  apply  to  all  lands  held 
as  private  property  at  the  time  of 
the  Union  seems  clear  from  the  cor- 
responding language  of  sec.  125, 
"No  lands  or  property  belonging 
to  Canada  or  any  province  shall 
be  liable  to  taxation,"  where  public 
property  only  must  be  intended. 
They  evidently  mean  lands,  &c, 
which  were  at  the  time  of  the 
Union  in  some  sense  and  to  some 
extent  publici  juris ;  and  in  this 
respect  they  receive  illustrations 
from  another  section,  the  117th." 

In  Quirt  v.  Beg.,  Nov.  16, 
1891,  19  S.  C.  R.  510,  the  Do- 
minion Parliament  incorporated 
trustees,  giving  them  power,  so  far 
as  was  necessary  for  the  winding 
up  of  the  Upper  Canadian  Bank, 
which  was  insolvent,  to  carry  on 
the  same.  By  a  subsequent  Act 
they  transferred  to  the  Dominion 
Government  all  the  property  of  the 
bank  vested  in  the  trustees. 
Amongst  the  assets  was  a  piece  of 
mortgaged  land,  and  this  was  sold 
to  pay  the  Ontario  assessment  tax. 
The  Dominion  claimed  it  was 
Crown  property  and  was  not  sub- 
jecttotaxation.  The  Supreme  Court 
held  the  Acts  above  mentioned  were 
valid  and  intra  vires,  and  that  the 
land  was  not  subject  to  taxation. 
See  a  note  of  this  case,  ante,  sub- 
sec.  21,  sec.  91,  ante,  p.  85. 


B.N.A.  ACT,  s.  129.— POWER  TO  ALTER  LAWS.     537 

IX.— Miscellaneous  Provisions. 
General. 
127.  If  any  person,  being  at  the  passing  of  this  Act  £$£&* 
a  member  of  the  Legislative  Council  of  Canada,  Nova  being  Senators. 
Scotia,   or  New  Brunswick,  to  whom  a  place  in  the 
Senate  is  offered,  does  not  -within  thirty  days  thereafter, 
by  writing  under  his  hand,  addressed  to  the  Governor- 
General  of  the  province  of  Canada  or  to  the  Lieutenant- 
Governor   of   Nova   Scotia  or  New  Brunswick  (as  the 
case  may  be),  accept  the  same,  he  shall  be  deemed  to 
have  declined  the  same;   and  any  person  who,  being 
at  the  passing  of  this  Act  a  member  of  the  Legislative 
Council  of  Nova  Scotia  or  New  Brunswick,  accepts  a 
place  in  the  Senate,  shall  thereby  vacate  his  seat  in 
such  Legislative  Council. 

128.  Every  member    of    the    Senate   or   House  of  °.ath  of palle_ 

'  glance,  &e. 

Commons  of  Canada  shall,  before  taking  his  seat 
therein,  take  and  subscribe  before  the  Governor- 
General,  or  some  person  authorized  by  him,  and  every 
member  of  a  Legislative  Council  or  Legislative  Assembly 
of  any  province  shall,  before  taking  his  seat  therein, 
take  and  subscribe  before  the  Lieutenant-Governor  of 
the  province,  or  some  person  authorized  by  him,  the 
oath  of  allegiance  contained  in  the  Fifth  Schedule  to 
this  Act ;  and  every  member  of  the  Senate  of  Canada 
and  every  member  of  the  Legislative  Council  of  Quebec 
shall  also,  before  taking  his  seat  therein,  take  and 
subscribe  before  the  Governor-General,  or  some  person 
authorized  by  him,  the  declaration  of  qualification 
contained  in  the  same  schedule. 

129.  Except  as  otherwise  provided  by  this  Act,  all  Continuance  of 
laws  in  force  in  Canada,  Nova  Scotia,  or  New  Bruns-  eourtsfofflSs, 
wick  at  the  Union,  and  all  courts  of  civil  and  criminal 
jurisdiction,  and  all  legal  commissions,  powers,  and 
authorities,  and  all  officers,  judicial,  administrative,  and 
ministerial,  existing  therein  at  the  Union,  shall  con- 
tinue in  Ontario,  Quebec,  Nova  Scotia,  and  New  Bruns- 


&c. 
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wick  respectively,  as  if  the  Union  had  not  been  made; 
subject,  nevertheless  (except  with  respect  to  such  as 
are  enacted  by  or  exist  under  Acts  of  the  Parliament  of 
Great  Britain  or  of  the  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland),  to  be  repealed, 
abolished,  or  altered  by  the  Parliament  of  Canada,  or 
by  the  legislature  of  the  respective  province,  according 
to  the  authority  of  the  Parliament  or  of  that  legislature 
under  this  Act.1 


dobie  v.  the 

Temporalities 

Boakd. 


Kiel  v.  The 

Queen. 


1  See  Valin  v.  Langlois,  3  Can. 
S.  C.  1,  and  ante,  p.  18. 

In  Dobie  v.  The  Temporali- 
ties Board,  21  Jan.  1882,  7  App. 
Cas.  136;  51  L.  J.  P.  C.  26,; 
46  L.  T.  1,  on  appeal  from  Queen's 
Bench,  Lower  Canada,  the  question 
was  whether  the  Legislature  of 
Quebec  had  power  by  its  Act  in 
1875,  38  Vict.  c.  64.,  to  modify 
or  repeal  enactments  of  a  statute 
passed  by  the  province  of  Canada 
in  1858,  22  Vict.  c.  66.,  for  the 
purpose  of  incorporating  a  Board 
of  Management  of  the  funds 
($127,448.5)  of  the  Presbyterian 
Church  of  Canada  in  connection 
with  the  Church  of  Scotland.  The 
Judicial  Committee  held  that  such 
an  Act  was  ultra  vires,  and  that  an 
Act  of  the  Dominion  was  necessary. 
[See  full  report  of  this  case,  ante, 
p.  272.] 

The  Dominion  Act  43  Vict. 
c.  25.  provided  for  criminal  trials 
before  two  magistrates  and  six 
jurymen  instead  of,  as  in  England, 
a  judge  and  12  jurymen.  By 
Imperial  Act  34  &  35  Vict.  c.  28., 
the  Dominion  was  given  power  to 
pass  any  Act  for  the  administration, 
peace,  order,  and  good  government 
of  any  territory  not  for  the  time 
being  included  in  any  province. 
Held  that  under  43  Vict.  c.  25.  the 
23risoner  was  properly  tried,  the 
words  of  the  imperial  statute  being 
apt  to  authorize  the  utmost  discre- 
tion of  enactment  for  the  attain- 
ment of  the  objects  pointed  to. 
Riel  v.  The  Queen,  Oct.  22,  1885, 
10  App.  Cas.  675. 


13  Oct.  1885.  An  application 
was  made  this  day  to  grant  an  ad- 
journment of  the  hearing  of  Eiel's 
petition  for  leave  to  appeal  from 
Q.  B.  Manitoba.  The  grounds  for 
the  application  were  that  the  Ca- 
nadian counsel  with  the  full  facts 
and  documents  had  not  arrived. 
That  with  the  information  to  hand 
it  would  be  utterly  impossible  to 
state  the  grounds  of  appeal:  (1) 
The  evidence  was  not  taken  down  in 
writing,  as  shorthand  notes  cannot 
be  called  taking  in  writing ;  (2)  on 
appeal  to  Ct.  of  Q.  B.  Riel  was  not 
permitted  to  be  present;  (3)  that 
the  stipendiary  magistrate  who  took 
the  evidence  had  no  jurisdiction  to 
try  the  prisoner. 

Lord  Halsbury,  L.C.,  said:  It 
is  impossible  to  conjecture  a  case 
in  which  there  was  less  substantial 
material  afforded  for  delay.  But 
looking  to  the  extreme  gravity  of 
the  issue  involved,  their  Lordships 
are  compelled  to  come  to  the  con- 
clusion that  they  ought  to  yield 
the  delay.  During  these  proceed- 
ings Riel  was  granted  a  further 
respite. 

On  21  Oct.  1885  [present  Hals- 
bury,  L.C.,  Lord  Fitzgerald,  Lord 
Monkswell,  Lord  Hobhouse,  Lord 
Esher,  M.R.,  and  Sir  Barnes  Pea- 
cock], the  application  came  on  to 
be  heard.  It  appeared  Riel  had 
been  sentenced  to  death  in  the 
North- West  Territories  of  Canada, 
and  that  sentence  had  been  eon- 
firmed  on  appeal  by  the  Q.  B., 
Manitoba.  By  the  B.  N.  A.  Act, 
1871,  the  North-West  Territo- 
ries became  part  of  the  Dominion. 
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The  Dominion  passed  the  North- 
West  Territories  Act,  1880,  which 
gave  power  to  try  "  all  criminal 
cases  "  by  a  tribunal  of  two  magis- 
trates (one  a  stipendiary  magistrate 
and  the  other  a  justice  of  the  peace) 
and  a  jury  of  six,  instead  of  a 
judge  and  12  jurymen,  as  in  Eng- 
land. Riel's  counsel  contended 
that  it  was  not  competent  for  the 
Dominion  Parliament  under  the 
Act  of  1871  to  enact  a  law  which 
took  away  from  a  person  charged 
with  treason  the  right  to  be  tried 
by  a  jury  of  12,  and  whose  verdict 
must  be  unanimous.  [Sir  Barnes 
Peacock  :  The  same  words  occur 
in  the  Act  relating  to  India  under 
which  the  Penal  Code  and  the 
Code  of  Criminal  Procedure  had 
been  passed,  and  if  they  had  the 
effect  contended  for,  no  trial  could 
take  place  in  India.  Lord  Hals- 
bury  :  What  are  the  authorities 
for  appeal  in  a  criminal  case  ?] 
New  South  Wales  v.  Bertrand, 
1  L.  R.  P.  C.  520;  The  Queen 
v.  Coote,  4  L.  E.  P.  C.  599.  [See 
ante,  p.  418,  for  other  cases.] 

Lord  Monkswell:  Their  Lord- 
ships have  stated  on  one  or  two 
occasions  that  they  had  jurisdiction 
to  admit  a  criminal  appeal,  but  as 
a  rule  they  never  did  except  under 
very  particular  circumstances.  If 
the  prisoner  had  been  tried  without 
a  jury,  that  would  have  been  a 
ground  of  appeal. 

Lord  Fitzgerald:  There  is  no- 
thing in  the  Act  of  1880  making 
the  decision  of  the  Q.  B.  of  Mani- 
toba final.  There  was  only  a 
limited  appeal  to  that  Court,  and 
therefore  the  inference  from  the 
Act  rather  was  that  the  larger 
right  of  appeal  to  the  Queen  had 
not  been  abandoned. 

22  Oct.  1885.  10  App.  Cas. 
675;  55  L.  J.  P.  C.  28;  54  L.  T. 
339.  Judgment  refusing  leave  to 
appeal  was  delivered  by  Lord  Hals- 
bury,  L.C. : — 

"  This  is  a  petition  of  Louis  Riel, 
tried  in  July  last  at  Begina,  in  the 
North-West  Territories  of  Canada, 
and  convicted  of  high  treason,  and 


sentenced  to   death,   for  leave  to  **IEL  *•  The 
appeal    against    an   order   of    the 
Queen's  Bench  of  Manitoba  con- 
firming that  conviction. 

"It  is  the  usual  rule  of  this 
Committee  not  to  grant  leave  to 
appeal  in  criminal  cases,  except 
where  some  clear  departure  from 
the  requirements  of  justice  is  al- 
leged to  have  taken  place.  Whether 
in  this  case  the  prerogative  to  grant 
an  appeal  still  exists,  as  their  Lord- 
ships have  not  heard  that  question 
argued,  they  desire  neither  to  affirm 
nor  to  deny,  but  they  are  clearly 
of  opinion  that  in  this  case  leave 
should  not  be  given.  The  peti- 
tioner was  tried  under  the  pro- 
visions of  an  Act  passed  by  the 
Canadian  Legislature,  providing  for 
the  administration  of  criminal  jus- 
tice for  those  portions  of  the  North- 
West  Territory  of  Canada  in  which 
the  offence  charged  against  the  peti- 
tioner is  alleged  to  have  been  com- 
mitted. No  question  has  been 
raised  that  the  facts  as  alleged  were 
not  proved  to  have  taken  place,  nor 
was  it  denied  before  the  original 
tribunal,  or  before  the  Court  of 
Appeal  in  Manitoba,  that  the  acts 
attributed  to  the  petitioner  amount- 
ed to  the  crime  of  high  treason. 

"The  defence  upon  the  facts 
sought  to  be  established  before  the 
jury  was,  that  the  petitioner  was 
not  responsible  for  his  acts  by 
reason  of  mental  infirmity.  The 
jury  before  whom  the  petitioner 
was  tried  negatived  that  defence, 
and  no  argument  has  been  pre- 
sented to  their  Lordships  directed 
to  show  that  that  finding  was 
otherwise  than  correct.  Of  the  ob- 
jections raised  on  the  face  of  the 
petition  two  points  only  seem  to  be 
capable  of  plausible  or,  indeed,  in- 
telligible expression,  and  they  have 
been  urged  before  their  Lordships 
with  as  much  force  as  was  possible, 
and  as  fully  and  completely  in 
their  Lordships'  opinion  as  it  would 
have  been  if  leave  to  appeal  had 
been  granted,  and  they  have  been 
dealt  with  by  the  judgments  of 
the  Court  of  Appeal  in  Manitoba 
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RlEL  V. 

QtJEEN. 


The  with  a  patience,  learning,  and 
ability  that  leaves  very  little  to  be 
said  upon  them. 

"  The  first  point  is  that  the  Act 
itself  under  which  the  petitioner 
was  tried  was  ultra  vires  the  Do- 
minion Parliament  to  enact.  That 
Parliament  derived  its  authority  for 
the  passing  of  that  statute  from 
the  Imperial  Statute  34  &  35 
Vict.  c.  28.,  which  enacted  that 
the  Parliament  of  Canada  may  from 
time  to  time  make  provision  for 
the  administration,  peace,  order,  and 
good  government  of  any  territory 
not  for  the  time  being  included  in 
any  province.  It  is  not  denied 
that  the  place  in  question  was  one 
in  respect  of  which  the  Parliament 
of  Canada  was  authorized  to  make 
such  provision,  but  it  appears  to 
be  suggested  that  any  provision 
differing  from  the  provisions  which 
in  this  country  have  been  made  for 
administration,  peace,  order,  and 
good  government  cannot,  as  mat- 
ters of  law,  be  provisions  for  peace, 
order,  and  good  government  in  the 
territories  to  which  the  statute  re- 
lates, and  further  that,  if  a  court  of 
law  should  come  to  the  conclusion 
that  a  particular  enactment  was  not 
calculated  as  matter  of  fact  and 
policy  to  secure  peace,  order,  and 
good  government,  that  they  would 
be  entitled  to  regard  any  statute 
directed  to  those  objects,  but  which 
a  court  should  think  likely  to  fail 
of  that  effect,  as  ultra  vires  and 
beyond  the  competency  of  the  Do- 
minion Parliament  to  enact. 

"  Their  Lordships  are  of  opinion 
that  there  is  not  the  least  colour  for 
such  a  contention.  The  words  of 
the  statute  are  apt  to  authorize  the 
utmost  discretion  of  enactment  for 
the  attainment  of  the  objects 
pointed  to.  They  are  words  under 
which  the  widest  departure  from 
criminal  procedure  as  it  is  known 
and  practised  in  this  country  have 
been  authorized  in  Her  Majesty's 
Indian  Empire.  Forms  of  proce- 
dure unknown  to  the  English  com- 
mon law  have  there  been  esta- 
blished   and    acted   upon,    and   to 


throw  the  least  doubt  upon  the 
validity  of  powers  conveyed  by 
those  words  would  be  of  widely 
mischievous  consequence.  There 
was  indeed  a  contention  upon  the 
construction  of  the  Canadian  Statute 
43  Vict.  c.  25.,  that  high  treason 
was  not  included  in  the  words 
'any  other  crimes,'  but  it  is  too 
clear  for  argument,  even  without 
the  assistance  afforded  by  the  10th 
sub-section,  that  the  Dominion 
Legislature  contemplated  high  trea- 
son as  comprehended  within  the 
language  employed. 

"  The  second  point  suggested  as- 
sumes the  validity  of  the  Act,  but 
is  founded  upon  the  assumption 
that  the  Act  has  not  been  com- 
plied with.  By  the  7th  sub-section 
of  the  76th  section,  it  is  provided 
that  the  magistrate  shall  take  or 
cause  to  be  taken  in  writing  full 
notes  of  the  evidence  and  other 
proceedings  thereat,  and  it  is  sug- 
gested that  this  provision  has  not 
been  complied  with,  because,  though 
no  complaint  is  made  of  inaccuracy 
or  mistake,  it  is  said  that  the  notes 
were  taken  by  a  shorthand  writer 
under  the  authority  of  the  magis- 
trate, and  by  a  subsequent  pro- 
cess extended  into  ordinary  writ- 
ing intelligible  to  all.  Their  Lord- 
ships desire  to  express  no  opinion 
what  would  have  been  the  effect 
if  the  provision  of  the  statute  had 
not  been  complied  with,  because  it 
is  unnecessary  to  consider  whether 
the  provision  is  directory  only,  or 
whether  the  failure  to  comply  with 
it  would  be  ground  for  error,  inas- 
much as  they  are  of  opinion  that 
the  taking  full  notes  of  the  evidence 
in  shorthand  was  a  causing  to  be 
taken  in  writing  full  notes  of  the 
evidence,  and  a  literal  compliance 
therefore  with  the  statute. 

"  Their  Lordships  will,  therefore, 
humbly  advise  Her  Majesty  that 
leave  should  not  be  granted  to 
prosecute  this  appeal." 

The  first  step  to  be  taken  with  a 
view  to  test  the  validity  of  an  Act 
of  the  provincial  legislature,  is  to 
consider  whether  the  subject-matter 
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of  the  Act  falls  within    any    of  Act    of     1864,    27    &    28    Vict.  Griffith*. 

the  classes  of  subjects  enumerated  (Ontario)    c.  18.,  by   a  provincial     I0UX" 

in  sec.  92.     If  it  does  not,  then  the  Act  passed  after  confederation,  on 

Act  is  of  no  validity.    If  it  does,  then  the         nd  thaf.  the  province  couid 

these  further  questions  may  arise,  °       ,     ,    .  .,  u t  „„ 

namely,  «  whether,  notwithstanding  DOt  repeal  what  they  could  not  re- 

that  it  is  so,  the  subject  of  the  Act  enact     [See   also   Hart   v    Corp. 

does  not  also  fall  within   one   of  °f  Missisquoi,   3  Q.   L.  B.   180 ; 

the  enumerated  classes  of  subjects  Cooeyu.  Municipality  of  Brome, 

in  sec.  91,  and  whether  the  power  21  L.  C.  .L  182  ;  Cowan  v.  Wright, 

of  the  provincial  legislature  is  or  1876,  23  Grant  616 ;  Re  Goodhue, 

is  not  thereby   overborne."     [See  J?    Grant    366 ;    Bourgoin   v.   La 

Lord  Watson  in  Dobie  v.  Tempo-  Compagma  Du  Chemin  de  Fer  de 

ralities  Board,   21   Jan.   1882;   7  Montr&l,  &c,  5  App.  Cas.  381  49 

App.  Cas.  136 ;  51  L.  J.  P.  C.  26 ;  &■  J-  jf  •  ' C-^  \  TEvallf  »■  Hu,don> 

46  L.T.I;  and  ante,  p.  278.]  22  L.  C.  J.  268 ;  Leprohon  v  Corp. 

,      „  J/  i  of  Ottawa,  2  Tupp.  522, 40  U.  C.  E. 

In  Griffith  v.  Bioux,  June  478.  and  the  Att.-Gen.  of  Ontario 
26, 1883,  6  Legal  News,  211,  it  was  v  Att.-Gen.  of  Canada  (The  Pro- 
held  that  the  Ontario  Legislature  hibition  Liquor  Case),  post,  Ap- 
could  not  repeal   the  Temperance  pendix  C. 

130.  Until    the  Parliament    of    Canada    otherwise  Transfer  of 

officers  to 

provides,  all  officers  of  the  several  provinces  having  Canada. 
duties  to  discharge,  in  relation  to  matters  other  than 
those  coming  within  the  classes  of  subjects  by  this 
Act  assigned  exclusively  to  the  legislatures  of  the  pro- 
vinces, shall  be  officers  of  Canada,  and  shall  continue 
to  discharge  the  duties  of  their  respective  offices  under 
the  same  liabilities,  responsibilities,  and  penalties  as  if 
the  Union  had  not  been  made. 

131.  Until    the    Parliament    of    Canada    otherwise  Appointment  of 
provides,  the   Governor- General  in  Council  may  from  newofficers- 
time  to  time  appoint   such   officers   as  the  Governor- 
General  in  Council  deems  necessary  or  proper  for  the 
effectual  execution  of  this  Act. 


132.  The   Parliament  and   Government   of   Canada  T^ty  °bliga- 
shall  have  all  powers  necessary  or  proper  for  performing  ^ 
the  obligations  of  Canada  or  of  any  province  thereof 
as  part  of  the  British  Empire,  towards  foreign  countries 
arising  under  treaties  between  the  Empire  and   such 
foreign  countries.1 

JIt   was   held  In    re  Chaeles      dition  Act,  1870  (32  &  33  Vict   InreCmxw 
Wokms,  writ  of  Habeas  Corpus,      c.  52.),  Imperial,  applied  to  Canada,  WoBMS' 
22  L.  C,  J,  109,  that  the   Extra,     and  was  not  inconsistent  with  this 
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In  re  Chables    section.     And  the  Canadian  Extra- 

Wobhs.  dition  Act>  1869  (31  Vict.  c.  94.), 

according  to  Dorion,  C.J.,  must  be 

taken  as  part  of  the  Act  of  1870. 

See  Imperial  Act  36  &   37  Vict. 


c.   60.  [post,  Schedule  A.J;  and 
Dominion   Acts   40  Vict.  c.   25  • 
45  Vict.  cc.  20.  21. ;  and  E.  S.  C 
1886,  c.  142. 


Use  of  English      133.  Either  the  English   or  Erench  language  mav 

and  French         ,  ..  ,        . ,         ,   ,  „  * 

languages.  be  used  by  any  person  in  the  debates  of  the  Houses 
of  the  Parliament  of  Canada,  and  of  the  Houses  of  the 
Legislature  of  Quebec ;  and  both  those  languages  shall 
be  used  in  the  respective  records  and  journals  of  those 
Houses ;  and  either  of  those  languages  may  be  used 
by  any  person  or  in  any  pleading  or  process  in  or 
issuing  from  any  court  of  Canada  established  under 
this  Act,  and  in  or  from  all  or  any  of  the  courts  of 
Quebec. 

The  Acts  of  the  Parliament  of  Canada  and  of  the 
Legislature  of  Quebec  shall  be  printed  and  published 
in  both  those  languages. 


Appointment 
of  executive 
officers  for 
Ontario  and 
Quebec. 


Ontario  and  Quebec. 

134.  Until  the  Legislature  of  Ontario  or  of  Quebec 
otherwise  provides,  the  Lieutenant-Governors  of  Ontario 
and  Quebec  may  each  appoint  under  the  great  seal  of 
the  province  the  following  officers,  to  hold  office  during 
pleasure,  that  is  to  say, — the  Attorney-General,  the 
Secretary  and  Registrar  of  the  province,  the  Treasurer 
of  the  province,  the  Commissioner  of  Crown  Lands, 
and  the  Commissioner  of  Agriculture  and  Public  Works, 
and  in  the  case  of  Quebec  the  Solicitor-General,  and 
may,  by  order  of  the  Lieutenant-Governor  in  Council, 
from  time  to  time  prescribe  the  duties  of  those  officers, 
and  of  the  several  departments  over  which  they  shall 
preside  or  to  which  they  shall  belong,  and  of  the 
officers  and  clerks  thereof,  and  may  also  appoint  other 
and  additional  officers  to  hold  office  during  pleasure, 
and  may  from  time  to  time  prescribe  the  duties  of 
those    officers,  and  of    the   several  departments  over 
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which  they  shall  preside  or  to  which  they  shall  belong, 
and  of  the  officers  and  clerks  thereof.1 

1  The  great  seal   of  each  pro-      was    still    to    be    used     notwith- 
vince,  as  being  the  mode  in  which      standing  confederation, 
the    sovereign  power  is  signified, 

135.   Until  the  Legislature   of  Ontario  or    Quebec  Powers,  duties, 

°  &c.  ofexecu- 

otherwise  provides,  all  rights,  powers,  duties,  functions,  tive  officers. 
responsibilities,  or  authorities  at  the  passing  of  this 
Act  vested  in  or  imposed  on  the  Attorney-General, 
Solicitor-General,  Secretary  and  Registrar  of  the  Pro- 
vince of  Canada,  Minister  of  Finance,  Commissioner 
of  Crown  Lands,  Commissioner  of  Public  "Works,  and 
Minister  of  Agriculture  and  Receiver-General,  by  any 
law,  statute,  or  ordinance  of  Tipper  Canada,  Lower 
Canada,  or  Canada,  and  not  repugnant  to  this  Act, 
shall  be  vested  in  or  imposed  on  any  officer  to  be 
appointed  by  the  Lieutenant-Governor  for  the  dis- 
charge of  the  same  or  any  of  them;  and  the  Com- 
missioner of  Agriculture  and  Public  Works  shall  per- 
form the  duties  and  functions  of  the  office  of  Minister 
of  Agriculture  at  the  passing  of  this  Act  imposed  by 
the  law  of  the  province  of  Canada,  as  well  as  those 
of  the  Commissioner  of  Public  "Works. 

136.  Until  altered  by  the  Lieutenant-Governor  in  Great  seals. 
Council,  the   great  seals   of    Ontario   and    Quebec   re- 
spectively shall  be  the  same,  or  of  the  same  design, 

as  those  used  in  the  Provinces  of  Upper  Canada  and 
Lower  Canada  respectively  before  their  Union  as  the 
Province  of  Canada.1 

1  Shortly  after  confederation,  of  the  Queen  and  said  to  be  formed 
seals  were  designed  for  all  four  pro-  of  arms  granted  to  it  in  the  time  of 
vinces  and  for  the  Dominion.  A  Charles  I.  As  to  the  validity  of  acts 
combination  of  those  seals  which  done  under  the  old  seal  of  Nova 
were  accepted  by  the  provinces  Scotia,  see  Ritchie  v.  Lenoir, 
formed  the  seal  of  Canada.  Off.  11  S.  C.N.  S.  (2  Euss.  &  G.)  450. 
Can.  Gaz.,  20  Nov.  1869.  Nova  3  S.  C.  E.  575,  and  for  the  con- 
Scotia  neglected  to  use  the  new  firmation  of  all  acts  done  under  the 
seal,  but  continued  to  use  its  old  old  seal,  see  40  Vict.  (Dom.)  c.  3. 
seal,  transmitted  on  the  accession  and  40  Vict.  (N.S.)  c.  2. 

137.  The  words  "  and  from  thence  to  the   end  of  Construction  of 
the  then  next  ensuing  session  of  the  Legislature,"  or  to***"?*** 
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As  to  errors  in 
names. 


As  to  issue  of 
proclamations 
before  Union 
to  commence 
after  Union. 


As  to  issue  of 
proclamations 
after  Union. 


words  to  the  same  effect,  used  in  any  temporary  Act 
of  the  province  of  Canada  not  expired  hefore  the 
Union,  shall  be  construed  to  extend  and  apply  to  the 
next  session  of  the  Parliament  of  Canada  if  the  sub- 
ject-matter of  the  Act  is  within  the  powers  of  the 
same  as  defined  by  this  Act,  or  to  the  next  sessions 
of  the  Legislatures  of  Ontario  and  Quebec  respectively, 
if  the  subject-matter  of  the  Act  is  within  the  powers 
of  the  same  as  defined  by  this  Act.1 

1  Eeg.  v.  Reno  and  Anderson,  where  an  old  Act  of  Canada  was 
continued.     4  Practice  Repts.  of  Justice,  281. 

138.  Prom  and  after  the  Union  the  use  of  the 
words  "  Upper  Canada "  instead  of  "  Ontario"  or 
''Lower  Canada"  instead  of  "Quebec,"  in  any  deed, 
writ,  process,  pleading,  document,  matter,  or  thing, 
shall  not  invalidate  the  same. 

139.  Any  proclamation  under  the  great  seal  of  the 
province  of  Canada  issued  before  the  Union  to  take 
effect  at  a  time  which  is  subsequent  to  the  Union, 
whether  relating  to  that  province,  or  to  Upper  Canada, 
or  to  Lower  Canada,  and  the  several  matters  and 
things  therein  proclaimed,  shall  be  and  continue  of 
like  force  and  effect  as  if  the  Union  had  not  been 
made. 

140.  Any  proclamation  which  is  authorized  by  any 
Act  of  the  Legislature  of  the  province  of  Canada  to 
be  issued  under  the  great  seal  of  the  province  of 
Canada,  whether  relating  to  that  province  or  to  Upper 
Canada  or  to  Lower  Canada,  and  which  is  not  issued 
before  the  Union,  may  be  issued  by  the  Lieutenant- 
Governor  of  Ontario  or  of  Quebec,  as  its  subject- 
matter  requires,  under  the  great  seal  thereof;  and 
from  and  after  the  issue  of  such  proclamation,  the 
same  and  the  several  matters  and  things  therein  pro- 
claimed shall  be  and  continue  of  the  like  force  and 
effect  in  Ontario  or  Quebec  as  if  the  Union  had  not 
been  made. 
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141.  The  penitentiary   of  the  province  of    Canada  ^^tiarv. 
shall,  until  the  Parliament  of   Canada  otherwise  pro- 
vides, be  and  continue  the  penitentiary  of  Ontario  and 

of  Quebec. 

142.  The  division    and  adjustment    of   the    debts,  JJgj^ 
credits,     liabilities,    properties    and    assets    of     Tipper  &o. 
Canada  and  Lower   Canada   shall  be   referred  to  the 
arbitrament  of  three   arbitrators,   one   chosen  by  the 
Government   of   Ontario,  one   by  the   Government   of 
Quebec,  and  one  by  the  Government  of   Canada,  and 

the  selection  of  the  arbitrators  shall  not  be  made  until 
the  Parliament  of  Canada  and  the  Legislatures  of 
Ontario  and  Quebec  have  met;  and  the  arbitrator 
chosen  by  the  Government  of  Canada  shall  not  be  a 
resident  either  in  Ontario  or  in  Quebec} 


1  The  case  of  The  Province  of  Court  of  Lower  Canada  has  juris- 

Ontario  v.  The  Province  of  Quebec  diction  over  an  arbitrator  appointed 

was  in  the  P.  C.  March  11,  1878.  by  the  Government  of  the  Domi- 

In   Att.-Gten.    or    Quebec   v.  nion,  under  this  section,  while  such 

Gray,  31  Oct.  1871,  15  L.  C.  J.  arbitrator  was   acting   within   the 

306,  it    was    held   the    Superior  province  of  Quebec. 


143.   The  Governor-General  in  Council  may,  from  Division  of 

records 

time  to  time,  order  that  such  and  so  many  of  the 
records,  books,  and  documents  of  the  province  of 
Canada  as  he  thinks  fit  shall  be  appropriated  and 
delivered  either  to  Ontario  or  to  Quebec,  and  the  same 
shall  thenceforth  be  the  property  of  that  province; 
or  any  copy  thereof  or  extract  therefrom,  duly  certi- 
fied by  the  officer  having  charge  of  the  original  thereof, 
shall  be  admitted  as  evidence. 


144.  The  Lieutenant-Governor  of  Quebec  may  from  Constitution  of 
time   to  time,  by  proclamation   under  the   great   seal  Quebec!1*111 
of  the   province,  to   take  effect  from  a  day  to  be  ap- 
pointed therein,  constitute  townships  in  those  parts  of 
the    province  of  Quebec  in  which  townships   are  not 
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then  already  constituted,  and  fix  the  metes  and  hounds 
thereof. 


X. — Inter-Colonial  Railway. 
Duty  of  Go-  145.  Inasmuch  as  the  provinces  of  Canada,  Nova 

vernment  and  ■L 

Parliament  of  Scotia,  and  New  Brunswick  have  joined  in  a  declara- 
raiiway  herein  tion  that  the  construction  of  the  Inter- Colonial  Rail- 
1  way  is  essential  to  the  consolidation  of  the  Union  of 
British  North  America,  and  to  the  assent  thereto  of 
Nova  Scotia  and  New  Brunswick,  and  have  conse- 
quently agreed  that  provision  should  be  made  for  its 
immediate  construction  by  the  Government  of  Canada  ; 
therefore,  in  order  to  give  effect  to  that  agreement, 
it  shall  be  the  duty  of  the  Government  and  Parlia- 
ment of  Canada  to  provide  for  the  commencement 
within  six  months  after  the  Union  of  a  railway  con- 
necting the  river  St.  Lawrence  with  the  city  of 
Halifax  in  Nova  Scotia,  and  for  the  construction 
thereof  without  intermission  and  the  completion  thereof 
with  all  practicable  speed. 


XI. — Admission  op  Other  Colonies. 

Power  to  admit  146.  It  shall  be  lawful  for  the  Queen,  by  and 
&r;ntonthen  '  with  the  advice  of  Her  Majesty's  most  Honourable 
Union.  privy   Council,   on  addresses  from  the  Houses  of  the 

Parliament  of  Canada,  and  from  the  Houses  of  the 
respective  Legislatures  of  the  colonies  or  provinces  of 
Newfoundland,  Prince  Edward  Island,  and  British 
Columbia,  to  admit  those  colonies  or  provinces,  or  any 
of  them,  into  the  Union,  and,  on  address  from  the 
Houses  of  the  Parliament  of  Canada,  to  admit 
Bupert's  Band  and  the  North- Western  Territory,  or 
either  of  them,  into  the  Union,  on  such  terms  and 
conditions  in  each  case  as  are  in  the  addresses  ex- 
pressed and  as  the  Queen  thinks  fit  to  approve,  sub- 
ject to  the  provisions  of  this  Act;  and  the  provisions 
of   any    Order   in    Council   in   that   behalf    shall  have 
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effect,  as  if  they  had  been  enacted  by  the  Parliament 
of  the  United  Kingdom  of  Great  Britain  and  Ireland.1 


1  Kupert's  Land  [see  31  &  32 
Vict.  c.  105.,  32  &  33  Vict.  c.  101., 
and  32  &  33  Vict.  (Dom.)  c.  3.]  and 
the  North-West  Territory  [see 
Note,  ante,  p.  5]  were  admitted 
into  the  Union  by  Order  of  Her 
Majesty  in  Council  dated  23  June 
1870. 

The  Imperial  Act,  1871,  34  & 
35  Vict.  c.  28.  s.  4,  enacted  that 
the  Dominion  Parliament  might 
from  time  to  time  provide  for  the 
"  administration,  peace,  order,  and 
good  government  of  any  territory 
not  for  the  time  being  included 
in  any  province.  The  Dominion 
Parliament,  by  Act  43  Vict.  c.  25. 
(1880),  made  provision  for  trial  of 
criminals  differing  from  the  pro- 
visions for  such  trials  in  England, 
namely,  that  the  accused  might  be 
tried  by  two  magistrates  and  a  jury 
of  six,  instead  of,  as  in  England,  a 
judge  and  twelve  jurymen.  Held 
competent  of  the  Dominion  to  so 
enact.  Kiel  v.  The  Queen,  Oct.  22, 
1885, 10  App.Cas.  675,  ante,  p.  538. 

British  Columbia  was  admitted 


into  the  Union  by  Order  in  Coun- 
cil dated  16  May  1871.  Prince 
Edward  Island  by  Order  of  Her 
Majesty  in  Council  26  June  1873. 
[See  38  Vict.  (D.)  p.  ix.] 

Gr wynne,  J.,  describes  the  effect 
of  this  section  in  Att.-Gen.  of 
British  Columbia  v.  Att.-Gen.  of 
Canada,  1887,  14  S.  C.  E.  at  p.  372, 
as  constituting  the  provinces  wish- 
ing to  enter  the  Union  as  inde- 
pendent powers  to  the  extent  of 
enabling  them  to  negotiate  a  treaty 
with  the  Dominion  of  Canada, 
represented  by  the  two  Houses  of 
Parliament,  as  another  independent 
power,  and  together  to  agree  upon 
terms  upon  which  the  particular 
province  will  be  received  into  and 
become  part  of  the  Dominion, 
"  which  treaty,  if  and  when  ap- 
proved of  and  ratified  by  Her 
Majesty  in  her  Privy  Council, 
should  have  the  force  and  effect  of 
an  Act  of  the  Imperial  Parliament." 
[See  also  The  Manitoba  School 
Cases,  ante,  sec.  93,  p.  371]. 


147.  In  case  of  the  admission  of  Newfoundland  and  Astorepre- 

u  sentation  of 

Prince  Edward  Island,  or  either  of  them,  each  shall  be  Newfoundland 
entitled  to  a  representation  in  the  Senate  of  Canada  of  Edward  island 
four  members,  and  (notwithstanding  anything  in  this  1U  Senate' 
Act)  in   case  of   the  admission   of   Neiofoundland  the 
normal  number  of   senators  shall  be   seventy-six,  and 
their   maximum   number   shall     be    eighty- two ;     but 
Prince  Edward  Island,  when  admitted,  shall  be  deemed 
to  be  comprised  in  the  third  of  the  three  divisions  into 
which  Canada  is,  in  relation  to  the  constitution  of  the 
Senate,  divided  by  this  Act,  and  accordingly,  after  the 
admission   of   Prince   Edward   Island,   whether  New- 
foundland is  admitted  or  not,  the  representation  of  Nova 
Scotia  and   New   Brunswick  in  the   Senate   shall,    as 
vacancies  occur,  be  reduced  from  twelve  to  ten  mem- 
bers respectively,   and  the  representation   of  each   of 

M  M  % 
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those  provinces  shall  not  be  increased  at  any  time 
beyond  ten,  except  under  the  provisions  of  this  Act  for 
the  appointment  of  three  or  six  additional  senators 
under  the  direction  of  the  Queen. 


SCHEDULES. 


(The  first  and  second  schedules, 
dealing  with  (A)  the  electoral  dis- 
trict of  Ontario  and  (B)  with  the 
electoral  district  of  Quebec,  are 
now,  for  the  purpose  of  representa- 
tion in  the  House  of  Commons,  as 
given  in  Revised  Statutes  of  Ca- 


nada, c.  6.  See  that  Act  also  for 
electoral  districts  of  the  other 
provinces. 

The  provincial  legislatures  have 
provincial  statutes  fixing  their  elec- 
toral districts.) 


The  FIRST  SCHEDULE. 

Electoral  Districts  of  Ontario. 

A. 

Existing  Electoral  Divisions. 

1. 

2. 
3. 
4. 
5. 

Prescott. 

Glengarry. 

Stormont. 

Dundas. 

Russell. 

Coto 

ties. 

6.  Carleton. 

7.  Prince  Edward. 

8.  Halton. 

9.  Essex. 

Ridings  oi 

Counties. 

10.  North  Riding  of  Lanark. 

11.  South  Riding  of  Lanark. 

12.  North  Riding  of  Leeds  and 
North  Riding  of  Grenville. 

13.  South  Riding  of  Leeds. 

14.  South  Riding  of  Grenville. 

15.  East  Riding  of  Northum- 
berland. 

16.  West  Riding  of  Northum- 
berland (excepting  therefrom  the 
Township  of  South  Monaghan). 

17.  East  Riding  of  Durham. 

18.  West  Riding  of  Durham. 

19.  North  Riding  of  Ontario. 

20.  South  Riding  of  Ontario. 

21 .  East  Riding  of  York. 


22.  West  Riding  of  York. 

23.  North  Riding  of  York. 

24.  North    Riding    of    Went- 
worth. 

25.  South     Riding    of     Went- 
worth. 

26.  East  Riding  of  Elgin. 

27.  West  Riding  of  Elgin. 

28.  North  Riding  of  Waterloo. 

29.  South  Riding  of  Waterloo. 

30.  North  Riding  of  Brant. 

31.  South  Riding  of  Brant. 

32.  North  Riding  of  Oxford. 

33.  South  Riding  of  Oxford. 

34.  East  Riding  of  Middlesex. 


Cities 
35.  West  Toronto. 
.  36.  East  Toronto. 

37.  Hamilton. 

38.  Ottawa. 

39.  Kingston. 

40.  London. 

41.  Town    of    Brockville 


Parts  of  Cities,  and  Towns. 

the    Township   of    Elizabethtown 
thereto  attached. 

42.  Town  of  Niagara,  with 
the  Township  of  Niagara  thereto 
attached. 

43.  Town  of  Cornwall,  with 
the  Township  of  Cornwall  thereto 

with     attached, 
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B. 

New  Elbcxobal  Divisions. 

44.  The  Provisional  Judicial  District  of  Algoma. 

The  County  of  Bruce,  divided  into  Two  Bidings,  to  be  called  respec- 
tively the  North  and  South  Bidings  : — 

45.  The  North  Biding  of  Bruce  to  consist  of  the  Townships  of 

Bury,  Lindsay,  Eastnor,  Albemarle,  Amabel,  Arran,  Bruce, 
Elderslie,  and  Langeen,  and  the  Village  of  Southampton. 

46.  The  South  Biding  of  Bruce  to  consist  of  the  Townships  of 

Kincardine  (including  the  Village  of  Kincardine),  Greenock, 
Brant,  Huron,  Kinross,  Culross,  and  Carrick. 
The  County  of  Huron,  divided  into  Two  Bidings,  to  be  called  re- 
spectively the  North  and  South  Bidings : — 

47.  The  North  Biding  to  consist  of  the  Townships  of  Ashfield, 

Wawanosh,  Turnberry,  Howick,  Morris,   Grey,  Colborne, 
Hullett,  including  Village  of  Clinton,  and  McKillop. 

48.  The  South  Biding  to  consist  of  the  Town  of  Goderich  and 

the  Townships  of  Goderich,    Tuckersmith,   Stanley,  Hay, 
Usborne,  and  Stephen. 
The  County  of  Middlesex,  divided  into  Bidings,  to  be  called  respec- 
tively the  North,  "West,  and  East  Bidings : — 

49.  The  North  Biding  to  consist  of  the  Townships  of  McGillivray 

and  Biddulph  (taken  from  the  County  of  Huron),  and 
Williams  East,  Williams  West,  Adelaide,  and  Lobo. 

50.  The  West  Biding  to  consist  of  the  Townships  of  Delaware, 

Carradoc,  Metcalfe,  Mosa,  and  Ekfrid,  and  the  Village  of 
Strathroy. 
[The  East  Biding  to  consist  of  the  Townships  now  embraced 
therein,  and  be  bounded  as  it  is  at  present.] 

51.  The   County   of  Lambton  to   consist  of  the   Townships   of 

Bosanquet,  Warwick,  Plympton,  Sarnia,  Moore,  Enniskillen, 
and  Brooke,  and  the  Town  of  Sarnia. 

52.  The  County  of  Kent  to  consist  of  the  Townships  of  Chatham, 

Dover,  East  Tilbury,  Bomney,  Baleigh,  and  Harwich,  and 
the  Town  of  Chatham. 

53.  The  County  of  Bothwell  to  consist   of  the   Townships  of 

Sombra,  Dawn,  and  Euphemia  (taken  from  the  County  of 
Lambton),  and  the  Townships  of  Zone,  Camden  with  the 
Gore  thereof,  Orford,  and  Howard  (taken  from  the  County 
of  Kent). 
The  County  of  Grey,  divided  into  Two  Bidings,  to  be  called  respec- 
tively the  South  and  North  Bidings  : — 

54.  The  South  Biding  to  consist  of  the  Townships  of  Bentinck, 

Glenelg,  Artemesia,  Osprey,  Normanby,  Egremont,  Proton, 
and  Melancthon. 

55.  The  North  Biding  to  consist  of  the  Townships  of  Collingwood, 

Euphrasia,  Holland,  Saint-Vincent,  Sydenham,  Sullivan, 
Derby,  and  Keppel,  Sarawak  and  Brooke,  and  the  Town  of 
Owen  Sound. 

The  County  of  Perth,  divided  into  Two  Bidings,  to  be  called  re- 
spectively  the  South  and  North  Bidings : — 

56.  The  North  Biding  to  consist  of  the  Townships  of  Wallace, 

Elma,  Logan,  Ellice,  Mornington,  and  North  Easthope,  and 
the  Town  of  Stratford. 
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57.  The  South  Riding  to  consist  of  the  Townships  of  Blanchard, 

Downie,    South    Easthope,    Fullarton,    Hibbert,    and    the 
Villages  of  Mitchell  and  Ste.  Marys. 
The  County  of  Wellington,  divided  into  Three  Ridings,  to  be  called 
respectively  North,  South,  and  Centre  Ridings  : — 

58.  The  North  Riding  to  consist  of  the  Townships  of  Amaranth, 

Arthur,  Luther,  Minto,  Maryborough,  Peel,  and  the  Village 
of  Mount  Forest. 

59.  The  Centre  Riding  to  consist  of  the  Townships  of  Garafraxa, 

Erin,  Eramosa,  Nichol,  and  Pilkington,  and  the  Villages  of 
Fergus  and  Elora. 

60.  The  South  Riding  to  consist  of  the  Town  of  Guelph,  and  the 

Townships  of  Guelph  and  Puslinch. 
The  County  of  Norfolk,  divided  into  Two  Ridings,  to  be  called 
respectively  the  South  and  North  Ridings : — 

61.  The  South  Riding  to  consist  of  the  Townships  of  Charlottevilie, 

Houghton,  Walsingham,  and  Woodhouse,  and  with  the  Gore 
thereof. 

62.  The  North  Riding  to  consist  of  the  Townships  of  Middleton, 

Townsend,  and  Wrndham,  and  the  Town  of  Simcoe. 

63.  The  County  of  Haldimand  to  consist  of  the  Townships  of 

Oneida,  Seneca,  Caguya  North,  Caguya  South,  Raynham, 
Walpole,  and  Dunn. 

64.  The  County  of  Monck  to  consist  of  the  Townships  of  Can- 

borough  and  Moulton,  and  Sherbrooke,  and  the  Village  of 
Dunville  (taken  from  the  County  of  Haldimand),  the  Town- 
ships of  Caistor  and  Gainsborough  (taken  from  the  County 
of  Lincoln),  and  the  Townships  of  Pelham  and  Wainfieet 
(taken  from  the  County  of  Welland). 

65.  The   County   of  Lincoln  to  consist  of  the    Townships  of 

Clinton,  Grantham,  Grimsby,  and  Louth,  and  the  Town  of 
St.  Catherines. 

66.  The  County  of  Welland  to   consist   of  the   Townships   of 

Bertie,  Crowland,  Humberstone,  Stamford,  Thorold,  and 
Willoughby,  and  the  Villages  of  Chippewa,  Clifton,  Fort 
Erie,  Thorold,  and  Welland. 

67.  The  County  of  Peel  to  consist  of  the  Townships  of  Chingua- 

cousy,  Toronto,  and  the  Gore  of  Toronto,  and  the  Villages 
of  Brampton  and  Streetsville. 

68.  The  County  of  Cardwell   to  consist  of  the   Townships  of 

Albion  and  Caledon  (taken  from  the  County  of  Peel),  and 
the  Townships  of  Adjala  and  Mono  (taken  from  the  County 
of  Simcoe) . 
The  County  of  Simcoe,  divided  into  Two  Ridings,  to  be  called  re- 
spectively the  South  and  the  North  Ridings : — 

69.  The   South  Riding  to  consist  of  the   Townships    of    West 

Gwillimbury,  Tecumseth,  Innisfil,  Essa,  Tosorontio,  Mul- 
mur,  and  the  Village  of  Bradford. 

70.  The  North  Riding  to  consist  of  the  Townships  of  Nottawaeaga, 

Sunnidale,  Vespra,  Flos,  Oro,  Medonte,  Orillia  and  Matche- 
dash,   Tiny   and   Tay,  Balaklava  and  Robinson,  and  the 
Towns  of  Barrie  and  Collingwood. 
The  County  of  Victoria,  divided  into  Two  Ridings,  to  be  called 
respectively  the  South  and  North  Ridings : — 

71.  The  South  Riding  to  consist  of  the  Townships  of  Ops,  Mari- 

posa, Emily,  Verulam,  and  the  Town  of  Lindsay. 
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72.  The  North  Biding  to  consist  of  the  Townships  of  Anson, 

Bexley,  Carden,  Dalton,  Digby,  Eldon,  Fenelon,  Hindon, 
Laxton,  Lutterworth,  Macaulay  and  Draper,  Sommerville, 
and  Morrison,  Muskoka,  Monck  and  Watt  (taken  from  the 
County  of  Simcoe),and  any  other  surveyed  Townships  lying 
to  the  North  of  the  said  North  Riding. 

The  County  of  Peterborough,  divided  into  Two  Ridings,  to  be 
called  respectively  the  "West  and  East  Ridings  :— 

73.  The   West  Eiding  to   consist   of  the   Townships    of    South 

Monaghan  (taken  from  the  County  of  Northumberland), 
North  Monaghan,  Smith,  and  Ennismore,  and  the  Town  of 
Peterborough. 

74.  The  East  Eiding  to  consist  of  the  Townships  of  Asphodel, 

Belmont  and  Methuen,  Douro,  Dummer,  Galway,  Harvey, 
Minden,  Stanhope  and  Dysart,  Otonabee,  and  Snowden,  and 
the  Village  of  Ashburnham,  and  any  other  surveyed  Town- 
ships lying  to  the  North  of  the  said  East  Eiding. 

The  County  of  Hastings,  divided  into  Three  Eidings,  to  be  called 
respectively  the  West,  East,  and  North  Ridings : — 

75.  The  West  Riding  to  consist  of  the  Town  of  Belleville,  the 

Township  of  Sydney,  and  the  Village  of  Trenton. 

76.  The  East  Riding  to  consist  of  the   Townships   of  Thurlow, 

Tyendinaga,  and  Hungerford. 

77.  The  North  Riding  to  consist  of  the  Townships  of  Rawdon, 

Huntingdon,  Madoc,  Elzevir,  Tudor,  Marmora,  and  Lake, 
and  the  Village  of  Stirling,  and  any  other  surveyed  Town- 
ships lying  to  the  North  of  the  said  North  Riding. 

78.  The  County  of  Lennox  to  consist  of  the  Townships  of  Rich- 

mond, Adolphustown,  North  Fredericksburg,  South  Fre- 
dericksburg, Ernest  Town,  and  Amherst  Island,  and  the 
Village  of  Napanee. 

79.  The  County  of  Addington  to  consist   of  the  Townships  of 

Camden,  Portland,  Sheffield,  Hinchinbroke,  Kaladar,  Ken- 
nebec, Olden,  Oso,  Anglesea,  Barrie,  Clarendon,  Palmerston, 
Effingham,  Abinger,  Miller,  Canonto,  Denbigh,  Lough- 
borough, and  Bedford. 

80.  The  County  of  Frontenac  to  consist  of  the   Townships  of 

Kingston,  Wolfe  Island,  Pittsburg  and  Howe  Island,  and 
Storrington. 

The  County  of  Renfrew,  divided  into  Two  Ridings,  to  be  called 
respectively  the  South  and  North  Ridings : — 

81.  The  South  Riding  to  consist  of  the  Townships  of  McNab, 

Bagot,  Blithfield,  Brougham,  Horton,  Admaston,  Grattan, 
Matawatchan,  Griffith,  Lyndoch,  Eaglan,  Eadcliffe,  Brude- 
nell,  Sebastopol,  and  the  Villages  of  Arnprior  and  Eenfrew. 

82.  The  North  Riding    to   consist    of   the  Townships  of  Ross, 

Bromley,  Westmeath,  Stafford,  Pembroke,  Wilberforce, 
Alice,  Petawawa,  Buchanan,  South  Algona,  North  Algona, 
Fraser,  McKay,  Wylie,  Rolph,  Head,  Maria,  Clara,  Haggerty, 
Sherwood,  Burns,  and  Richards,  and  any  other  surveyed 
Townships  lying  North-westerly  of  the  said  North  Riding. 

Every  Town  and  incorporated  Village  existing  at  the  Union,  not 
specially  mentioned  in  this  Schedule,  is  to  be  taken  as  part  of  the 
County  or  Hiding  within  which  it  is  locally  situate. 
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The  SECOND  SCHEDULE. 

Electoral  Districts  of  Quebec  specially  fixed. 

Counties  of — 

Pontiac.  Missisquoi. 

Ottawa.  Brome. 

Argenteuil.  Shefford. 

Huntingdon.  Stanstead. 

Town  of  Sherbrooke. 


Compton. 

Wolfe  and  Richmond. 

Megantic. 


The  THIRD  SCHEDULE. 

Provincial  Public  Works  and  Property  to  be  the  Property 
of  Canada. 

1.  Canals,  with  Lands  and  Water  Power  connected  therewith. 

2.  Public  Harbours. 

3.  Lighthouses  and  Piers,  and  Sable  Island. 

4.  Steamboats,  Dredges,  and  public  Vessels. 

5.  Rivers  and  Lake  Improvements. 

6.  Railways  and  Railway  Stocks,  Mortgages,  and  other  Debts  due  by 
Railway  Companies. 

7.  Military  Roads. 

,  8.  Custom  Houses,  Post  Offices,  and  all  other  Public  Buildings, 
except  such  as  the  Government  of  Canada  appropriate  for  the  use  of 
the  Provincial  Legislatures  and  Governments. 

9.  Property  transferred  by  the  Imperial  Government,  and  known  as 
Ordnance  Property. 

10.  Armouries,  Drill  Sheds,  Military  Clothing,  and  Munitions   of 
War,  and  Lands  set  apart  for  General  Public  Purposes. 


The  FOURTH  SCHEDULE. 


Assets  to  be  the  Property  of 

Upper. Canada  Building  Fund. 
Lunatic  Asylums. 
Normal  School. 
Court  Houses 

in 
Aylmer,  )  Lower  Canada. 

Montreal, 
Kamouraska,  . 
Law  Society,  Upper  Canada. 
Montreal  Turnpike  Trust. 
University  Permanent  Fund. 
Royal  Institution. 
Consolidated  Municipal  Loan  Fu  nd, 
Upper  Canada. 


Ontario  and  Quebec  conjointly. 

Consolidated  Municipal  Loan  Fund, 

Lower  Canada. 
Agricultural  Society,  Upper  Ca- 


Lower  Canada  Legislative  Grant. 
Quebec  Fire  Loan. 
Tamisconata  Advance  Account. 
Quebec  Turnpike  Trust. 
Education — East. 
Building  and  Jury  Fund,  Lower 

Canada. 
Municipalities  Fund. 
Lower  Canada  Superior  Education 

Income  Fund. 


The  FIFTH  SCHEDULE. 
Oath  of  Allegiance. 
I  A.B.  do  swear,  that  I  will  be  faithful  and  bear  true  allegiance  to 
Her  Majesty  Queen  Victoria. 

Note. —  The  name  of  the  King  or  Queen  of  the  United  Kingdom,  of 
Great  Britain  and  Ireland  for  the  time  being  is  to  be  substituted  from 
time  to  time,  with  proper  terms  of  reference  thereto. 
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Declabation  of  Qualification. 

I  A.B.  do  declare  and  testify,  that  I  am  by  law  duly  qualified  to  be 
appointed  a  member  of  the  Senate  of  Canada  [or  as  the  case  may  be], 
and  that  I  am  legally  or  equitably  seised  as  of  freehold  for  my  own  use 
and  benefit  of  lands  or  tenements  held  in  free  and  common  socage 
[or  seised  or  possessed  for  my  own  use  and  benefit  of  lands  or  tene- 
ments held  in  franc-alleu  or  in  roture  (as  the  case  may  be),]  in  the 
province  of  Nova  Scotia  [or  as  the  ease  may  be]  of  the  value  of  four 
thousand  dollars  over  and  above  all  rents,  dues,  debts,  mortgages, 
charges,  and  incumbrances  due  or  payable  out  of  or  charged  on  or 
affecting  the  same,  and  that  I  have  not  collusively  or  colourably  obtained 
a  title  to  or  become  possessed  of  the  said  lands  and  tenements  or  any 
part  thereof  for  the  purpose  of  enabling  me  to  become  a  member  of  the 
Senate  of  Canada  [or  as  the  case  may  be],  and  that  my  real  and  per- 
sonal property  are  together  worth  four  thousand  dollars  over  and 
above  my  debts  and  liabilities. 


For  the  following  Acts  see  Appendix  A. 
BRITISH  NORTH  AMERICA  ACTS. 

31  &  32  Vict.  (1868)  c.  105.  was  an  Act  enabling 
Her  Majesty  to  accept  a  surrender  upon  terms  of  the 
lands,  privileges,  and  rights  of  the  Hudson  Bay  Com- 
pany in  "  Rupert's  Land." 

And  sec.  5  declared  it  was  competent  to  Her  Majesty 
by  Order  in  Council,  on  address  from  the  Houses  of 
Parliament  of  Canada,  to  declare  that  Rupert' 's  Land 
should  be  admitted  into  the  Dominion,  and  thereupon 
it  should  be  lawful  for  the  Parliament  of  Canada  to 
establish,  &c,  within  said  land  all  such  laws,  insti- 
tutions, and  ordinances,  and  to  constitute  such  courts 
and  officers,  as  may  be  necessary  for  the  peace,  order, 
and  good  government  of  Her  Majesty's  subjects  and 
others  therein.     See  the  Act  in  full,  post,  Appendix  A. 

B.  N.  A.  ACT,  1871. 
The  34  &  35  Vict.  (1871)  c.  28.  was  an  Imperial  Act 
confirming  the  Manitoba  Acts,  1870,  32  &  33  Vict. 
c.  3.  and  33  Vict.  c.  3.  (two  Dominion  Acts),  (1) 
providing  for  the  temporary  government  of  Rupert's 
Land  and  the  North- Western  Territory;  and  (2)  creating 
the  province  of  Manitoba  out  of  Rupert's  Land.  It 
was  intituled  "  An  Act  respecting  the  establishment 
of  Provinces  in  the  Dominion  of  Canada." 
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"Whereas  doubts  have  been  entertained  respecting 
the  powers  of  the  Parliament  of  Canada  to  establish 
provinces  in  territories  admitted,  or  which  may  here- 
after be  admitted,  into  the  Dominion  of  Canada,  and 
to  provide  for  the  representation  of  such  provinces  in 
the  said  Parliament,  and  it  is  expedient  to  remove  such 
doubts  and  to  vest  such  powers  in  the  said  Parliament." 

Then  by  sec.  2  it  was  enacted  that  the  Parliament 
of  Canada  might  from  time  to  time  establish  new 
provinces1  in  any  territories  forming  for  the  time 
being  part  of  the  Dominion  of  Canada,  but  not  in- 
cluded in  any  province  thereof,  and  may  at  the  time 
of  such  establishment  make  provision  for  the  constitu- 
tion and  administration  of  any  such  province  and  for  the 
passing  of  laws  for  the  peace,  order,  and  good  govern- 
ment of  such  province,  and  for  its  representation  in 
Parliament. 

By  sec.  3  power  was  given  to  the  Parliament  of 
Canada,  with  the  consent  of  the  legislature  of  any 
province,  to  increase,  diminish,  or  otherwise  alter  the 
limits  of  such  province;  and  by  sec.  4  power  to  make 
provision  for  the  administration,  peace,  order,  and 
good  government  of  any  territory  not  for  the  time 
included  in  any  province.1  Then  sec.  5  affirmed  the 
above  cited  Acts;  and  sec.  6  enacted  that,  except  as 
provided  for  in  sec.  3,  it  was  not  to  be  within  the 
competency  of  the  Parliament  of  Canada  to  alter  the 
provisions  of  the  33  Vict.  (D.)  c.  3.  in  so  far  as  it  related 
to   the   province  of  Manitoba,   or   of   any  other   Act 

!The   Dominion    has  this  year  region  is  to  be  known  as  "  Macken- 

(1895)    set    apart    the    unorgan-  zie,"  covering  a  space  of  538,000 

ised     and     unnamed     portion    of  square  miles.      The  Pacific  Coast 

the  Dominion  into  provincial  dis-  territory,   lying   north   of    British 

tricts      The  territory  east  of  Hud-  Columbia  and  west  of  Mackenzie, 

son  Bay,  having  the  province  of  is     to     be     "  Yukon,"     covering 

Quebec  on  the  south  and  the  At-  225,000  square  miles.     In  addi- 

lantic  on  the  east,  is  to  be  hereafter  tion  to  this,  Athabasca  has  been 

known  as  "  Ungava."     The  terri-  increased  by  143,500  square  miles, 

tory  embraced   in  the  islands  of  and  Keewatin  by  470,000  square 

the  Arctic  Sea  is  to  be  known  as  miles. 
"  Franklin."    The  Mackenzie  river 
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hereafter  establishing  new  provinces,  subject  always  to 
the  right  of  the  Manitoba  Legislature  to  alter  any 
law  respecting  the  qualification  of  electors  and  mem- 
bers of  the  Legislative  Assembly  and  to  make  election 
laws. 

1  See  Kiel's  case,  Oct.  22,  1885,  10  App.  Cas.  675,  and  ante,  p.   538. 

B.  N.  A.  ACT,  1875. 
38  &  39  Vict.  (1875)  c.  38.  was  an  Act  to  remove 
certain  doubts  with  respect  to  the  powers  of  the 
Parliament  of  Canada  under  sec.  18  of  the  B.  N.  A. 
Act,  1867.  After  citing  that  section  it  proceeded: 
Whereas  doubts  have  arisen  with  regard  to  the  power 
of  defining  by  an  Act  of  the  Parliament  of  Canada, 
in  pursuance  of  the  said  section,  the  said  privileges, 
powers,  or  immunities,  and  it  is  expedient  to  re- 
move such  doubts.  Sec.  1  repealed  the  18th  section 
of  the  B.  N.  A.  Act,  1867,  and  substituted  for  it 
another  enactment.     See  ante,  p.  11. 

B.  N.  A.  ACT,  1886. 

49  &  50  Vict.  (1886)  c.  35.  gave  the  Parliament  of 
Canada  power  to  make  provision  for  the  represen- 
tation in  the  Senate  and  House  of  Commons  of 
Canada,  or  either  of  them,  of  any  territory  which 
for  the  time  being  forms  part  of  the  Dominion,  but 
is  not  included  in  any  province;  and  sec.  2  declared 
any  Act  passed  by  the  Parliament  of  Canada,  whether 
before  or  after  this  Act,  and  notwithstanding  anything 
in  the  B.  N.  A.  Act,  1867,  was  to  have  effect.  See 
the  Act,  post,  Appendix  A. 

In  1895  was  passed  the  59  Vict.  (2nd  sess.)  c.  3., 
which  confirmed  an  Act  of  the  Dominion  of  Canada 
providing  for  the  appointment  of  a  Deputy  Speaker 
to  the  Canadian  House  of  Commons. 
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APPENDIX  A. 


IMPERIAL  STATUTES  AFFECTING  CANADA. 

14  GEO.  3.  (1774)  c.  83. 
Of  this  Act,  sees.  3,  4,  6,  7,  and  sec.  11  from  the 
word  "  subject  "  to  the  end,  and  sees.  12,  13,  14,  15, 
16,  and  17,  were  repealed  by  35  &  36  Vict.  (1872) 
c.  63.,  S.  L.  E.  Act.  The  31  Geo.  3.  (1791)  c.  31.  had 
repealed  so  much  of  this  Act  as  related  to  the  ap- 
pointment of  a  Council  for  Quebec  and  its  powers. 

An  Act  for  the  more  effectual  provision  for  the 
Government  of  the  Province  of  Quebec  in  North 
America. 

Preamble.  TTTHEREAS  His  Majesty,  by  his  royal  proclama- 
"  »  tion  bearing  date  the  7th  day  of  October,  in  the 
third  year  of  his  reign,  thought  fit  to  declare  the  pro- 
visions which  had  been  made  in  respect  to  certain 
counties,  territories,  and  islands  in  America,  ceded  to 
His  Majesty  by  the  definitive  treaty  of  peace,  con- 
cluded at  Paris  on  the  10th  day  of  February  1763 ;  And 
whereas,  by  the  arrangements  made  by  the  said  royal 
proclamation,  a  very  large  extent  of  country,  within 
which  there  were  several  colonies  and  settlements  of 
the  subjects  of  France,  who  claimed  to  remain  therein 
under  the  faith  of  the  said  treaty,  was  left,  without 
any  provision  being  made  for  the  administration  of 
the  civil  government  therein;  and  certain  parts  of  the 
territory  of  Canada,  where  sedentary  fisheries  had  been 
established  and  carried  on  by  the  subjects  of  France, 
inhabitants   of    the   said    province    of    Canada,  under 
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grants  and   concessions  from  the  Government  thereof, 

were  annexed  to  the  Government  of  Newfoundland, 

and  thereby   subject  to  regulations  inconsistent  with 

the  nature  of  such  fisheries :   May  it  therefore  please  ^£™^ries' 

Your  Most  Excellent  Majesty  that  it  may  be  enacted ;  countries  in 

1        it-  -»«-  -in         n       i-    -»r        North  America 

and  be  it  enacted  by  the  King  s  Most  Excellent  Ma-  belonging  to 
jesty,  by  and  with  the  advice  and  consent  of  the  Lords  an^xedrt0athe 
Spiritual  and  Temporal,  and  Commons,  in  this  present  g"°J^e  of 
Parliament  assembled,  and  by  the  authority  of  the 
same,  That  all  the  territories,  islands,  and  countries 
in  North  America,  belonging  to  the  Crown  of  Great 
Britain,  bounded  on  the  south  by  a  line  from  the  Bay 
of  Chaleurs,  along  the  high  lands  which  divide  the 
rivers  that  empty  themselves  into  the  River  Saint 
Lawrence  from  those  which  fall  into  the  sea,  to  a 
point  in  45  degrees  of  northern  latitude,  on  the  eastern 
bank  of  the  River  Connecticut,  keeping  the  same  lati- 
tude directly  west,  through  the  Lake  Champlain,  until, 
in  the  same  latitude,  it  meets  the  River  Saint  Law- 
rence; from  thence  up  the  eastern  bank  of  the  said 
river  to  the  Lake  Ontario ;  thence  through  the  Lake 
Ontario,  and  the  river  commonly  called  Niagara;  and 
thence  along  by  .the  eastern  and  south-eastern  bank 
of  Lake  Erie,  following  the  said  bank,  until  the  same 
shall  be  intersected  by  the  northern  boundary,  granted 
by  the  charter  of  the  province  of  Pensylvania,  in  case 
the  same  shall  be  so  intersected;  and  from  thence 
along  the  said  northern  and  western  boundaries  of  the 
said  province,  until  the  said  western  boundary  strike 
the  Ohio :  But  in  case  the  said  bank  of  the  said  lake 
shall  not  be  found  to  be  so  intersected,  then  following 
the  said  bank  until  it  shall  arrive  at  that  point  of  the 
said  bank  which  shall  be  nearest  to  the  north-western 
angle  of  the  said  province  of  JPensylvania,  and  thence 
by  a  right  line  to  the  said  north-western  angle  of  the 
said  province;  and  thence  along  the  western  boundary 
of  the  said  province,  until  it  strike  the  River  Ohio; 
and  along  the  bank  of  the  said  river,  westward,  to 
the   banks   of  the   Mississippi,  and  northward  to  the 
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southern  boundary  of  the  territory  granted  to  the 
Merchants  Adventurers  of  England,  trading  to  Hud- 
son's Bay;  and  also  all  such  territories,  islands,  and 
counties,  which  hare,  since  the  10th  February  1763,  been 
made  part  of  the  Government  of  Newfoundland,  be, 
and  they  are  hereby,  during  His  Majesty's  pleasure, 
annexed  to,  and  made  part  and  parcel  of,  the  province 
of  Quebec,  as  created  and  established  by.  the  said 
royal  proclamation  of  the  7th  October  1763. 

Not  to  affect         2.  Provided  always,  That  nothing  herein  contained 

the  boundaries         ij.-j.iiii  , 

of  any  other     relative  to  the   boundary  of  the  province  of    Quebec, 
colony.  gllall  in  anyWjse  agect  tlie  boundaries  of  any  other 

colony. 
Not  to  make         3#  Provided  always,  and  be  it  enacted,  That  nothing 

void  other  ..  .         .  *  ° 

rights  formerly  in  this  Act  shall  extend,  or  be  construed  to  extend, 
to  make  void  or  to  vary  or  alter  any  right,  title,  or 
possession,  derived  under  any  grant,  conveyance,  or 
otherwise  howsoever,  of  or  to  any  lands  within"  the 
said  province,  or  the  provinces  thereto  adjoining;  but 
that  the  same  shall  remain  and  be  in  force,  and  have 
effect  as  if  this  Act  had  never  been  made. 

Former  pro-         4#    "And  whereas  the  provisions,  made  by  the  said 
for  the  province  proclamation,   in  respect  to  the   civil  government  of 

to  he  null  and     , ,  .  ■,  .  s>     r\       i-  l      j.i_  l 

void  after  the  said  province  ot  Quebec,  and.  the  powers  and 
May  i,  1775.  authorities  given  to  the  Governor  and  other  civil  officers 
of  the  said  province,  by  the  grants  and  commissions 
issued  in  consequence  thereof,  have  been  found,  upon 
experience,  to  be  inapplicable  to  the  state  and  circum- 
stances of  the  said  province,  the  inhabitants  whereof 
amounted,  at  the  conquest,  to  above  65,000  persons 
professing  the  religion  of  the  Church  of  Rome,  and 
enjoying  an  established  form  of  constitution  and  system 
of  laws,  by  which  their  persons  and  property  had  been 
protected,  governed,  and  ordered,  for  a  long  series  of 
years,  from  the  first  establishment  of  the  said  pro- 
vince of  Canada  "  ;  be  it  therefore  further  enacted  by 
the  authority  aforesaid,  That  the  said   proclamation, 
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so  far  as  the  same  relates  to  the  said  province  of 
Quebec,  and  the  commission  under  the  authority 
whereof  the  Government  of  the  said  province  is  at 
present  administered,  and  all  and  every  the  ordinance 
and  ordinances  made  by  the  Governor  and  Council  of 
Quebec  for  the  time  being,  relative  to  the  civil  govern- 
ment and  administration  of  justice  in  the  said  pro- 
vince, and  all  commissions  to  judges  and  other  officers 
thereof,  be,  and  the  same  are  hereby,  revoked,  annulled, 
and  made  void,  from  and  after  the  1st  May  1775. 

5.  "  And,  for  the  more  perfect  securitv  and  ease  of  inhabitants  of 

L  "  Quebec  may 

the  minds  of  the  inhabitants  of  the  said  province,"  it  profess  the 
is  hereby  declared,  that  His   Majesty's   subjects,  pro-  subject  to  the°n 
fessing  the  religion  of  the  Church  of  Rome  of  and  in  m™y&asbyACt 
the   said    province    of    Quebec,   may    have,    hold,   and  °f|^liz(c1)' 
enjoy,  the  free  exercise  of  the  religion  of  the  Church  enJ°y  their  ae- 
of   Home,  subject  to  the  King's  supremacy,   declared 
and  established  by  an  Act,  made  in  the  first  year  of 
the  reign  of  Queen  Elizabeth,  over  all  the  dominions 
and  countries,  which  then  did  or  thereafter  should  be- 
long, to  the  Imperial  Crown  of  this  realm;   and  that 
the  clergy  of  the  said  church  may  hold,  receive,  and 
enjoy,  their  accustomed  dues  and  rights,  with  respect 
to  such  persons  only  as  shall  profess  the  said  religion. 

6.  Provided  nevertheless,  That  it  shall  be  lawful  for  Provision  may 
His   Majesty,   his   heirs   or   successors,    to   make   such  Majesty  tL  the 
provision  out  of  the  rest  of  the  said  accustomed  dues  S°stentthe 
and  rights,  for  the  encouragement   of   the  Protestant clergy- 
religion,  and  for  the   maintenance   and   support  of  a 
Protestant  clergy  within   the  said   province,  as  he  or 

they   shall,   from  time  to  time,   think  necessary   and 
expedient. 

r»     t>         •  i  ^°  Person  Pr°- 

7.  Provided  always,  and  be  it  enacted,  That  no  per-  *fsins the. 
son,  professing  the  religion  of  the  Church  of  Rome,  &£  ou£i  to 
and  residing  in  the  said  province,  shaU  be  obliged  to  tm^b^ 
take  the  oath  required  by  the  said  statute  passed  in  J^Sm*8 
the  first  year  of  the  reign  of  Queen  Elizabeth,  or  any  *tehfollo*ins " 
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other  oath  substituted  by  any  other  Act  in  the  place 
thereof;  but  that  every  such  person  who,  by  the  said 
statute,  is  required  to  take  the  oath  therein  mentioned, 
shall  be  obliged,  and  is  hereby  required,  to  take  and 
subscribe  the  following  oath  before  the  Governor,  or 
such  other  person  in  such  court  of  record  as  His 
Majesty  shall  appoint,  who  are  hereby  authorized  to 
administer  the  same,  videlicet : — "  I  A.B.  do  sincerely 
promise  and  swear,  that  I  will  be  faithful  and  bear 
true  allegiance  to  His  Majesty  King  George,  and  him 
will  defend  to  the  utmost  of  my  power,  against  all 
traitorous  conspiracies,  and  attempts  whatsoever,  which 
shall  be  made  against  his  person,  crown,  and  dignity, 
and  I  will  do  my  utmost  endeavour  to  disclose  and 
make  known  to  His  Majesty,  his  heirs  and  successors, 
all  treasons  and  traitorous  conspiracies,  and  attempts, 
which  I  shall  know  to  be  against  him,  or  any  of 
them;  and  all  this  I  do  swear  without  any  equivoca- 
tion, mental  evasion,  or  secret  reservation,  and  re- 
nouncing all  pardons  and  dispensations  from  any  power 
or  person  whomsoever  to  the  contrary.  So  help  me 
Persons  re-       God."     And  everv  such  person,  who  shall  neglect  or 

fusing  the  oath  J  r  '  ,  •  i       1     11 

to  be  subject  to  ref use  to  take  the  said  oath  before-mentioned,  shall 
AcMEHiT  y  incur  and  be  liable  to  the  same  penalties,  forfeitures, 
disabilities  and  incapacities,  as  he  would  have  incurred 
and  been  liable  to  for  neglecting  or  refusing  to  take 
the  oath  required  by  the  said  statute  passed  in  the  first 
year  of  the  reign  of  Queen  Elizabeth. 

His  Majesty's  q  And  be  it  further  enacted  by  the  authority 
jectsa(reiiglous  aforesaid,  That  all  His  Majesty's  Canadian  subjects 
ceSm'ay  within  the  province  of  Quebec,  the  religious  orders 
posseslnsf  and  communities  only  excepted,  may  also  hold  and 
&c,  and  in       eniov    their    property  and  possessions,   together  with 

matters  of  con-        J    •>  j.      x        «■  Ii  j      11      +Viav 

troversy  resort  all  customs  and  usages  relative  thereto,  ana  an  oiner 

Saws'of t0   their   civil  rights,  in  as   large,  ample,  and    beneficial 

deacisafonforthe  manner,  as    if    the    said    proclamation,    commissions, 

ordinances,  and  other  Acts  and  instruments  had  not 

been  made,  and  as  may  consist  with  their  allegiance 
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to  His  Majesty,  and  subjection  to  the  Crown  and  Par- 
liament  of    Or  eat   Britain;   and  that  in  all  matters 
of  controversy  relative  to  property  and  civil  rights,1 
resort  shall  be  had  to  the  laws  of  Canada  as  the  rule 
for   the  decision  of  the   same:    and  all   causes   which 
shall  hereafter  be  instituted  in  any  of   the  courts  of 
justice  to  be  appointed  within  and  for  the  said  pro- 
vince by  His  Majesty,  his  heirs  and  successors,  shall, 
with  respect  to  such  property  and  rights,  be   deter- 
mined   agreeably  to  the   said    laws    and    customs  of 
Canada,  until   they  shall  be  varied  or  altered  by  any 
ordinance  that   shall,  from  time  to  time,  be  passed  in 
the  said  province  by  the  Governor,  Lieutenant-Governor, 
or  Commander-in-Chief  for  the  time  being,  by  and  with 
the    advice    and   consent   of    the    Legislative   Council 
of  the  same,  to  be  appointed  in  manner  herein-after 
mentioned.2 

1  See  ante,  B.  N.  A.  Act,  sec.  92,  where  all  the  old  French  edits  con- 
sub-sec.  13.  cerning  Canada,  and  which   were 

2  See  Donegani  v.  Donegani,  in  published  in  Quebec  in  1803,  are 
P.  C.  2  Feb.  1835,  3  Knapp  63,  referred  to. 

9.  Provided  always,  That  nothing  in  this  Act  con-  Not  to  extend 

"  °  to  lands  granted 

tained  shall  extend,  or  be  construed  to  extend,  to  any  by  His  Majesty 
lands  which   have  been    granted  by  His   Majesty,  or  socage™ 
shall  hereafter  be  granted  by  His   Majesty,  his   heirs 
and    successors,    to   be    holden  in  free   and    common 
socage. 

10.  Provided  also,  That  it  shall  and  may  be  lawful  g^r^ 
to  and  for  everv  person  that  is  owner  of  any  lands,  alienate  the 

-i  ,,,    '    ,        ..  .,  .  in,-.  same  by  will, 

goods  or  credits,  in  the  said  province,  and  that  has  a  &c,  if  exe- 
right   to   alienate  the  said  lands,  goods  or  credits,  in  tTtheTawsrf^ 
his  or  her  lifetime,  by  deed  of  sale,  gift,  or  otherwise,  Canada- 
to  devise   or  bequeath  the  same  at  his  or  her  death, 
by  his  or  her  last  will  and  testament ;  any  law,  usage, 
or   custom   heretofore   or  now  prevailing  in  the   pro- 
vince   to    the    contrary    hereof    in  anywise    notwith- 
standing ;  such  will  being  executed  either  according  to 

S  2340.  N  N 
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the  laws  of   Canada,  or  according  to  the  forms  pre- 
scribed by  the  laws  of  England. 

ofEngwTo  U«  'And  whereas  the  certainty  and  lenity  of  the 
be  continued  in  criminal  law  of  England,  and  the  benefits  and  advan- 
tages resulting  from  the  use  of  it,  have  been  sensibly- 
felt  by  the  inhabitants,  from  an  experience  of  more 
than  nine  years,  during  which  it  has  been  uniformly- 
administered  ' ;  be  it  therefore  further  enacted  by  the 
authority  aforesaid,  That  the  same  shall  continue  to 
be  administered,  and  shall  be  observed  as  law  in  the 
province  of  Quebec,  as  well  in  the  description  and 
quality  of  the  offence  as  in  the  method  of  prosecution 
and  trial,  and  the  punishments  and  forfeitures  thereby 
inflicted,  to  the  exclusion  of  every  other  rule  of  criminal 
law,  or  mode  of  proceeding  thereon,  which  did  or 
might  prevail  in  the  said  province  before  the  year  of 
our  Lord  1764,  anything  in  this  Act  to  the  contrary 
thereof  in  any  respect  notwithstanding ;  subject  never- 
theless to  such  alterations  and  amendments  as  the 
Governor,  Lieutenant-  Governor,  or  Commander-in- 
Chief  for  the  time  being,  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  of  the  said  province, 
hereafter  to  be  appointed,  shall,  from  time  to  time, 
cause  to  be  made  therein,  in  manner  herein-after 
directed. 

His  Majesty  j2.  'And  whereas   it  may   be  necessary  to  ordain 

Council  for  the  many  regulations  for  the  future  welfare  and  good 
pfoyinc?the  government  of  the  province  of  Quebec,  the  occasions 
of  which  cannot  now  be  foreseen,  nor,  without  much 
delay  and  inconvenience,  be  provided  for,  without  in- 
trusting that  authority,  for  a  certain  time  and  under 
proper  restrictions,  to  persons  resident  there;  And 
whereas  it  is  at  present  inexpedient  to  call  an  Assem- 
bly ' ;  be  it  therefore  enacted  by  the  authority  aforesaid, 
That  it  shall  and  may  be  lawful  for  His  Majesty,  his 
heirs  and  successors,  by  warrant  under  his  or  their 
signet   or   sign   manual,   and   with   the  advice  of  the 


1774.]       14  GEO.  3.  e.  83.—"  "WELFABE  &  GOOD  GOVT."      563 

Privy  Council,  to  constitute  and  appoint  a  Council  for 
the  affairs  of  the  province  of  Quebec,  to  consist  of 
such  persons  resident  there,  not  exceeding  twenty-three 
nor  less  than  seventeen,  as  His  Majesty,  his  heirs  and 
successors,  shall  be  pleased  to  appoint ;  and  upon  the 
death,  removal,  or  absence  of  any  of  the  members  of  whldl  Council 

"  may  make  or-  - 

the   said   Council,   in   like   manner  to   constitute  and  dinances  with 

.,-.•.  ..  consent  of  the 

appoint  such  and  so  many  other  person  or  persons  as  Governor. 
shall  be  necessary  to  supply  the  vacancy  or  vacancies ; 
which  Council  so  appointed  and  nominated,  or  the 
major  part  thereof,  shall  have  power  and  authority  to 
make  ordinances  for  the  peace,  welfare,  and  good 
government 1  of  the  said  province,  with  the  consent  of 
His  Majesty's  Governor,  or,  in  his  absence,  of  the 
Lieutenant-Governor  or  Commander-in-Chief,  for  the 
time  being. 

1  See  B.  K.  A.  Act,  1867,  sec.  91,  ante,  p.  43. 

13.  Provided  always,  That  nothing  in  this  Act  con-  The  Council 


*y 


tamed  shall  extend  or  authorize  or  empower  the  said  powered  to  i> 
Legislative  Council  to  lay  any  taxes  or  duties  within  S ^ ™m- 
the  said  province,  such  rates  and  taxes  only  excepted  hiss  wepted. 
as  the  inhabitants  of  any  town  or  district  within  the 
said  province  may  be  authorized  by  the  said  Council 
to  assess,  levy,  and  apply  within  the  said  town  or 
district,  for  the  purpose  of  making  roads,  erecting  and 
repairing  public  buildings,  or  for  any  other  purpose 
respecting  the  local  convenience  and  economy  of  such 
town  or  district. 

14.  Provided  also,  and  be  it  enacted  by  the  authority  Ordinances  may 
aforesaid,  That  every  ordinance  so  to  be  made,  shall,  bmS™ 
within  six  months,  be  transmitted  by  the  Governor,  or,  s^* appT0" 
in  his  absence,  by  the  Lieutenant-Governor  or   Com- 
mander-in-Chief, for  the  time  being,  and  laid  before 
His   Majesty  for  his   royal  approbation;    and  if  His 
Majesty  shall  think  fit  to  disallow  thereof,  the   same 
shall    cease    and    be    void    from    the   time  that    His 

vn2 
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Majesty's  Order  in  Council  thereupon   shall  he  pro- 
mulgated at  Quebec. 

toudihiTrSeii  ^*  Provided  also>  Tnat  no  ordinance  touching  re- 
gion sot  to  be   ligion,  or  by  which  any  punishment  may  be  inflicted 

in  force  without  ±         ±i  n  i     •  ,     „ 

His  Majesty's    greater  tnan  nne  and  imprisonment  for  three  months, 

approbation.       shaU    be    of    &ny    force    Qr    ^^    ^^    ^    game    ^j 

have  received  His  Majesty's  approbation. 

alceTaret'be  16*  Provided  als0>  Tliat  ™  ordinance  shaU  be  passed 
passed  by  a      at  any   meeting  of  the   Council  where   less    than    a 

majority.  .  „      .  -     -  . 

majority  ot  the  whole  Council  is  present,  or  at  any 
time  except  between  the  1st  day  of  January  and 
1st  day  of  May,  unless  upon  some  urgent  occasion, 
in  which  case  every  member  thereof  resident  at  Quebec, 
or  within  fifty  miles  thereof,  shall  be  personally  sum- 
moned by  the  Governor,  or,  in  his  absence,  by  the 
Lieutenant-Governor  or  Commander-in-Chief,  for  the 
time  being,  to  attend  the  same. 

Nothing  to  yj     j^^  |je  ft   further  enacted    bv  the  authority 

hinder  His  n  i 

Majesty  to  con-  af  oresaid,  That  nothing  herein  contained  shall  extend, 

stitute  courts  ,  ,  t    ,  i      «  j  i  •     i         tt- 

of  criminal,  or  be  construed  to  extend,  to  prevent  or  hinder  His 
silsLTHuris-8"  Majesty,  his  heirs  and  successors,  by  his  or  their  letters 
diction.  patent   under  the  great   seal  of  Great  Britain,  from 

erecting,  constituting,  and  appointing  such  courts  of 
criminal,  civil,  and  ecclesiastical  jurisdiction  within 
and  for  the  said  province  of  Quebec,  and  appointing, 
from  time  to  time,  the  judges  and  officers  thereof,  as 
His  Majesty,  his  heirs  and  successors,  shall  think 
necessary  and  proper  for  the  circumstances  of  the 
said  province. 

All  Acts  for-  18.  Provided  always,  and  it  is  hereby  enacted,  That 
ill'nbydoKed  nothing  in  this  Act  contained  shall  extend,  or  be  con- 
vuthi.vthe  strued  to  extend,  to  repeal  or  make  void,  within  the 
said  province  of  Quebec,  any  Act  or  Acts  of  the 
Parliament  of  Great  Britain  heretofore  made,  for 
prohibiting,  restraining,  or  regulating  the  trade  or 
commerce   of   His   Majesty's   colonies  and  plantations 
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in  America  :  but  that  all  and  every  the  said  Acts,  and 
also  all  Acts  of  Parliament  heretofore  made  concerning 
or  respecting  the  said  colonies  and  plantations,  shall 
be,  and  are  hereby  declared  to  be,  in  force  within 
the  said  province  of  Quebec  and  every  part  thereof. 

14  GEO.  3.  (1774)  c.  88. 

Of  this  Act  the  whole  except  sec.  5  was  repealed 
by  S.  L.  R.  Act,  1872,  35  &  36  Vict.  c.  63. ;  and  see 
1  &  2  Will.  4.  c.  23. 

This  was  an  Act  to  establish  a  fund  towards  further 
defraying  the  charges  of  administration  of  justice  and 
support  of  the  civil  government  within  the  province 
of  Quebec  in  America. 

The  preamble  and  section  1  are  given  ante,  p.  220. 
Sec.  2  enacted  that  the  rates  and  duties  charged  by 
the  Act  were  declared  to  be  sterling  money  of  Great 
Britain,  and  were  to  be  paid  to  the  amount  of  the 
value  such  nominal  sums  bear  in  Great  Britain,  and 
that  such  moneys  might  be  received  according  to  the 
proportion  and  value  of  5s.  6d.  the  ounce  in  silver.  The 
section  then  dealt  with  how  the  duties  are  to  be  levied ; 
to  whom  paid ;  and  how  to  be  applied.  Sec.  3  con- 
tained regulations  as  to  the  route  goods  chargeable  with 
duty  should  be  brought  into  the  province.  Sec.  4 
enacted  that  the  penalties  and  forfeitures  inflicted 
might  be  sued  for  in  any  Court  of  Admiralty  or  Vice- 
Admiralty  having  jurisdiction  within  the  said  province. 

Sec.  5.  "  And  be  it  further  enacted  by  the  authority  Any  person 
aforesaid,  That  there  shall  from  and  after  the  5th  day  of  public  enter- 
of  April  1775,  be  raised,  levied,   collected,  and  paid,  ^"crT* 
unto  His  Majesty's  Receiver-General  of  the  said  pro- license- 
vince,  for  the  use  of  His  Majesty,  his  heirs  and  suc- 
cessors, a  duty  of  one  pound  sixteen  shillings,  sterling 
money  of  Great  Britain,  for  every  license  that  shall 
be  granted  by  the  Governor,  Lieutenant-Governor,  or 
Commander-in-Chief  of  the  said  province  to  any  person 
or  persons  for  keeping  a  house  or  any  other  place  of 
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public  entertainment,  or  for  the  retailing  wine,  brandy, 
rum,  or  any  other  spirituous  liquors,  within  the  said 
province ;  and  any  person  keeping  any  such  house  or 
place  of  entertainment,  or  retailing  any  such  liquors, 
without  a  license,  shall  forfeit  and  pay  the  sum  of 
£10  for  every  such  offence,  upon  conviction  thereof; 
one  moiety  to  such  person  as  shall  inform  or  prosecute 
for  the  same,  and  the  other  moiety  shall  be  paid  into 
the  hands  of  the  Receiver- General  of  the  province  for 
the  use  of  His  Majesty." 

Sec.  6  enacted  that  nothing  contained  in  the  Act 
was  to  make  void  any  part  of  the  territorial  or  casual 
revenues,  fines,  rents,  or  profits  reserved  to  the  French 
King  and  surrendered  at  the  conquest  to  the  King 
of  Great  Britain. 

Sec.  7  contained  an  indemnity  against  anything  done 
in  pursuance  of  the  Act. 

31  GEO.  3.  (1791)  c.  31. 

The  whole  Act  was  repealed  except  sees.  38,  39,  40, 
43,  44,  and  45,  by  S.  L.  R.  Act,  1872,  35  &  36  Vict. 
c.  63. ;  and  see3&4<  Vict.  c.  35.  s.  2.  By  sec.  11  of  3  &  4 
Vict.  c.  78.,  so  much  of  this  Act  as  relates  to  any 
reservation  of  land  hereafter  to  be  made  in  Upper  or 
Lower  Canada  for  the  support  and  maintenance  of  a 
Protestant  clergy  was  repealed.  This  Act  has  been 
called  the  Constitutional  Charter  of  the  Canadas.  It 
is  given  in  full : — 

An  Act  to  repeal  certain  parts  of  an  Act,  passed 
in  the  fourteenth  year  of  His  Majesty's  reign, 
intituled,  "  An  Act  for  making  more  effectual 
provision  for  the  Government  of  the  Province  of 
Quebec   in  North  America,"  and  to  make  fur- 
ther provision  for  the  Government  of  the  said 
Province. 
Preamb  ie.        ~\JU  HERE  AS  an  Act  was  passed  in  the  fourteenth  year 
-*  *    of -the  reign-of  His  present  Majesty,  intituled,  "An 
recited.  '  °'    '  Act  for  making  more  effectual  provision  for  the  Govern- 
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ment  of  the  Province  of  Quebec  in  North  America  "  ; 
'And  whereas  the  said  Act  is  in  many  respects  inapplicable 
to  the  present  condition  and  circumstances  of  the  said 
province;  And  whereas  it  is  expedient  and  necessary 
that  further  provision  should  now  be  made  for  the 
good  government  and  prosperity  thereof ' :  May  it  there- 
fore please  Your  most  Excellent  Majesty  that  it  may 
be  enacted;  and  be  it  enacted  by  the  King's  most 
Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority 
of  the  same.  That  so  much  of  the  said  Act  as  in  any  so  much  of  re- 

"    cited  Act  as 

manner  relates  to  the  appointment   of   a   Council   for  relates  to  the 
the  affairs  of  the  said  province  of   Quebec,  or  to  the  ^council  for 
power  given  by  the  said  Act  to  the  said  Council,  or  Q™^>  °"ts 
to  the  major  part  of  them,  to  make   ordinances  for  Pealed- 
the  peace,   welfare,  and  good  government  of  the  said 
province,  with  the  consent  of  His  Majesty's  Governor, 
Lieutenant- Governor,   or   Commander-in-Chief   for  the 
time  being,  shall  be,  and  the  same  is  hereby  repealed. 

2.  'And  whereas  His  Majesty  has  been  pleased  to 
signify,  by  his  message  to  both  Houses  of  Parliament, 
his  royal  intention  to  divide  his   province   of    Quebec 
into  two  separate  provinces,  to  be  called  The  Province 
of  Upper  Canada  and  The  Province  of  Lower  Canada ' : 
be  it  enacted  bv   the  authority   aforesaid,  That  there  within  each  of 
shall  be  within  each  of  the  said  provinces  respectively  a  provinces  a 
Legislative  Council,  and  an  Assembly,  to  be  severally  counctfand  As- 
composed   and  constituted  in   the   manner  hereinafter  °o™^1t°db eby 
described ;  and  that  in  each  of  the  said  provinces  re-  whose  ad'rice 

His  Majesty 

spectively  His  Majesty,  his  heirs  or   successors,  shall  may  make  laws 
have  power,  during  the  continuance  of  this  Act,  by  and  ment  ortiieeiD 
with  the  advice  and  consent  of  the  Legislative  Council  Proyince' 
and  Assembly  of  such  provinces  respectively,  to  make 
laws    for    the  peace,   welfare,   and   good    government 
thereof,  such  laws  not  being  repugnant  to  this  Act; 
and  that  all  such  laws,  being  passed  by  the  Legislative 
Council  and  Assembly  of  either  of  the  said  provinces 
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respectively,  and  assented  to  by  His  Majesty,  Ms  heirs 
or  successors,  or  assented  to  in  His  Majesty's  name,  by 
such  person  as  His  Majesty,  his  heirs  or  successors,  shall 
from  time  to  time  appoint  to  be  the  Governor,  or 
Lieutenant-Governor,  of  such  province,  or  by  such 
person  as  His  Majesty,  his  heirs  or  successors,  shall 
from  time  to  time  appoint  to  administer  the  government 
within  the  same,  shall  be,  and  the  same  are  hereby 
declared  to  be,  by  virtue  of  and  under  the  authority  of 
this  Act,  valid  and  binding  to  all  intents  and  purposes 
whatever,  within  the  province  in  which  the  same  shall 
have  been  so  passed. 

His  Majesty  3.  And  be  it  further  enacted  by  the  authority  afore- 

the  Governor,  said,  That  for  the  purpose  of  constituting  such  Legis- 
Governor"  of "  lative  Council  as  aforesaid  in  each  of  the  said  provinces 
torammon06  respectively, it  shall  and  may  be  lawful  for  His  Majesty, 
members  to  the  jjjg  heirs  or  successors,  by  an  instrument  under  his  or 
Council.  their  sign  manual,  to  authorize  and  direct  the  Governor 

or  Lieutenant-Governor,  or  person  administering  the 
government  in  each  of  the  said  provinces  respectively, 
within  the  time  herein-after  mentioned,  in  His  Majesty's 
name,  and  by  an  instrument  under  the  great  seal  of 
such  province,  to  summon  to  the  said  Legislative  Coun- 
cil, to  be  established  in  each  Of  the  said  provinces  re- 
spectively, a  sufficient  number  of  discreet  and  proper 
persons,  being  not  fewer  than  seven  to  the  Legislative 
Council  for  the  province  of  Tipper  Canada,  and  not 
fewer  than  fifteen  to  the  Legislative  Council  for  the 
province  of  Lower  Canada;  and  that  it  shall  also  be 
lawful  for  His  Majesty,  his  heirs  or  successors,  from 
time  to  time,  by  an  instrument  under  his  or  their  sign 
manual,  to  authorize  and  direct  the  Governor  or  Lieu- 
tenant-Governor, or  person  administering  the  govern- 
ment in  each  of  the  said  provinces  respectively,  to 
summon  to  the  Legislative  Council  of  such  province,  m 
like  manner,  such  other  person  or  persons  as  His  Ma- 
jesty, his  heirs  or  successors,  shall  think  fit ;  and  that 
every  person  who  shall  be  so  summoned  to  the  Legis- 
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lative  Council  of  either  of  the  said  provinces  respectively, 
shall  thereby  become  a  member  of  such  Legislative 
Council  to  which  he  shall  have  been  so  summoned. 

4.  Provided  always,  and  be  it  enacted  by  the  authority  ^°£l™*  ears 
aforesaid,  That  no  person  shall  be  summoned  to  the  said  of  age,  &c.  to 
Legislative  Council,  in  either  of  the  said  provinces,  who 
shall  not  be  of  the  full  age  of  twenty-one  years,  and  a 
natural-born  subject  of  His  Majesty,  or  a  subject  of  His 
Majesty  naturalized  by  Act  of  the  British  Parliament, 
or  a  subject  of  His  Majesty,  having  become  such  by  the 
conquest  and  cession  of  the  province  of  Canada. 

5.  And  be  it  further  enacted  by  the  authority  afore-  ^^J^^ 
said,  That  every  member  of  each  of  the  said  Legislative  for  life. 
Councils  shall  hold  his  seat  therein  for  the  term  of  his 

life,  but  subject  nevertheless  to  the  provisions  herein- 
after contained  for  vacating  the  same,  in  the  cases 
hereinafter  specified. 

6.  And  be  it  further  enacted  by  the  authority  afore-  His  Majesty 

■  i    mi  i  tt.     ■»*•    •      j        i  ■     i      ■  may  annex  to 

said,  That  whenever  His  Majesty,  his  heirs  or  successors,  hereditarytities 
shall  think  proper  to  confer  upon  any  subject  of  the  rightno°fbemg 
Crown  of   Great  Britain,  by  letters  patent  under  the  j!™™  "Isia^0 
great  seal  of  either  of  the  said  provinces,  any  hereditary  ^  Council. 
title  of  honour,  rank,  or  dignity  of  such  province,  de- 
scendible according  to  any  course  of  descent  limited  in 
such  letters  patent,  it  shall  and  may  be  lawful  for  His 
Majesty,  his  heirs  or  successors,  to  annex  thereto,  by 
the  said  letters  patent,  if  His  Majesty,  his  heirs  or  suc- 
cessors, shall  so  think  fit,  an  hereditary  right  of  being 
summoned  to  the  Legislative  Council  of  such  province, 
descendible  according  to  the  course  of  descent  so  limited 
with  respect  to  such  title,  rank,  or  dignity ;  and  that 
every  person  on  whom  such  right  shall  be  so  conferred, 
or  to  whom  such  right  shall  severally  so  descend,  shall 
thereupon  be  entitled  to  demand  from  the  Governor, 
Lieutenant-Governor,  or  person  administering  the  go- 
vernment of  such  province,  his   writ   of   summons   to 
such  Legislative  Council,  at  any  time  after  he  shall 


570  31  GEO.  3.  c.  31.— VACANCIES  IN  COUNCIL.    [1791. 


Such  descend- 
ible right  for- 
feited, and 


seats  in  Coun- 
cil vacated  in 
certain  cases. 


have    attained   the   age   of  twenty-one  years,   subject 
nevertheless  to  the  provisions  herein-after  contained. 

7.  Provided  always,  and  be  it  further  enacted  by  the 
authority  aforesaid,   That   when   and   so   often  as  any 
person  to  whom  such  hereditary  right  shall  have  de- 
scended shall,  without  the  permission  of  His  Majesty, 
his   heirs  or    successors,    signified    to    the   Legislative 
Council  of  the  province  by  the  Governor,  Lieutenant- 
Governor,  or  person  administering  the  government  there, 
have  been  absent  from  the  said  province  for  the  space  of 
four  years  continually,  at  any  time  between  the  date  of 
his  succeeding  to  such  right  and  the  time  of  his  apply- 
ing for  such  writ  of  summons,  if  he  shall  have  been  of 
the  age  of  twenty-one  years  or  upwards  at  the  time  of 
his  so  succeeding,  or  at  any  time  between  the  date  of 
his   attaining  the   said  age  and  the    time  of    his  so 
applying,  if  he  shall  not  have  been  of  the  said  age  at 
the  time  of  his  so  succeeding;  and  also  when  and  so 
often  as  any  such  person  shall  at  any  time,  before  his 
applying  for  such  writ  of  summons,  have  taken  any 
oath  of  allegiance  or  obedience  to  any  foreign  prince  or 
power,  in  every  such  case  such  person  shall  not  be 
entitled  to  receive  any  writ  of  summons  to  the  Legis- 
lative Council  by  virtue  of  such  hereditary  right,  unless 
His  Majesty,  his  heirs  or  successors,  shall  at  any  time 
think  fit,  by  instrument  under  his  or  their  sign  manual, 
to  direct  that  such  person  shall  be  summoned  to  the 
said  Council;  and  the  Governor,  Lieutenant-Governor, 
or  person   administering  the   government  in  the  said 
provinces  respectively,  is  hereby  authorized  and  required, 
previous   to   granting   such  writ  of   summons  to  any 
person  so  applying  for  the  same,  to  interrogate  such 
person  upon  oath  touching  the  said  several  particulars, 
before  such  Executive  Council  as  shall  have  been  ap- 
pointed by  His  Majesty,  his  heirs  or  successors,  within 
such  province,  for  the  affairs  thereof. 

8.  Provided  also,  and  be  it  further  enacted  by  the  au- 
thority aforesaid,  That  if  any  member  of  the  Legislative 
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Councils  of  either  of  the  said  provinces  respectively  shall 
leave  such  province,  and  shall  reside  out  of  the  same 
for  the  space  of  four  years  continually,  without  the 
permission  of  His  Majesty,  his  heirs  or  successors,  sig- 
nified to  such  Legislative  Council  by  the  Governor  or 
Lieutenant-Governor,  or  person  administering  His  Ma- 
jesty's government  there,  or  for  the  space  of  two  years 
continually,  Avithout  the  like  permission,  or  the  per- 
mission of  the  Governor,  Lieutenant-Governor,  or  person 
administering  the  government  of  such  province,  signified 
to  such  Legislative  Council  in  the  manner  aforesaid ; 
or  if  any  such  member  shall  take  any  oath  of  allegiance 
or  obedience  to  any  foreign  prince  or  power ;  his  seat  in 
such  Council  shall  thereby  become  vacant. 

9.  Provided  also,  and  be  it  further  enacted  bv  the  Hereditary 

,-,.,,>  •  -i     mi      •     ■  i  .  rights  and  seats 

authority  aforesaid,  That  in  every  case  where  a  writ  of  so  forfeited  or 
summons  to  such  Legislative  Council  shall  have  been  main  suspended 
lawfully  withheld  from  any  person  to  whom  such  here-  of^paitieT8 
ditary  right  as  aforesaid  shall  have  descended,  bv  reason  but  on  their  ' 

p  i       l  j.  .  „  deaths  to  go  to 

or  such  absence  from  the  province  as  aforesaid,  or  of  his  the  persons  next 
having  taken  an  oath  of  allegiance  or  obedience  to  any  entlt  ec  *  eret0' 
foreign  prince  or  power,  and  also  in  every  case  where 
the  seat  in  such  Council  of  any  member  thereof,  having 
such  hereditary  right  as  aforesaid,  shall  have  been 
vacated  by  reason  of  any  of  the  causes  herein-before 
specified,  such  hereditary  right  shall  remain  suspended 
during  the  life  of  such  person,  unless  His  Majesty,  his 
heirs  or  successors,  shall  afterwards  think  fit  to  direct 
that  he  be  summoned  to  such  Council ;  but  that  on  the 
death  of  such  person  such  right,  subject  to  the  provi- 
sions herein  contained,  shall,  descend  to  the  person  who 
shall  next  be  entitled  thereto,  according  to  the  course  of 
descent  limited  in  the  letters  patent  by  which  the  same 
shall  have  been  originally  conferred. 

10.  Provided  also,  and  be  it  further  enacted  by  the  cifforfeited™" 
authority  aforesaid,  That  if  any  member  of  either  of  the  ri^K?7 
said -Legislative  Councils  shall  be  attainted  for  treason  f^of  for 
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in  any  court  of  law  within  any  of  His  Majesty's  domi- 
nions, his  seat  in  such  Council  shall  thereby  become 
vacant,  and  any  such  hereditary  right  as  aforesaid  then 
vested  in  such  person,  or  to  be  derived  to  any  other 
persons  through  him,  shall  be  utterly  forfeited  and 
extinguished. 

Stbg  thT         1L  Provided  als°.  and  be  it  further  enacted  by  the 
right  to  be       authority  aforesaid,  That  whenever  anv  question  shall 

summoned  to  , .  ,n  .    ,   ,       „  "      * 

Council,  &c.  arise  respecting  the  right  of  any  person  to  be  summoned 
mi^/fstere-  to  either  of  the  said  Legislative  Councils  respectively,  or 
in  mentioned,  respecting  the  vacancy  of  the  seat  in  such  Legislative 
Council  of  any  person  having  been  summoned  thereto, 
every  such  question  shall,  by  the  Governor  or  Lieu- 
tenant-Governor of  the  province,  or  by  the  person  ad- 
ministering the  government  there,  be  referred  to  such 
Legislative  Council,  to  be  by  the  said  Council  heard  and 
determined ;  and  that  it  shall  and  may  be  lawful  either 
for  the  person  desiring  such  writ  of  summons,  or  re- 
specting whose  seat  such  question  shall  have  arisen,  or 
for  His  Majesty's  Attorney- General  of  such  province  in 
His  Majesty's  name,  to  appeal  from  the  determination 
of  the  said  Council,  in  such  case,  to  His  Majesty  in  his 
Parliament  of  Great  Britain;  and  that  the  judgment 
thereon  of  His  Majesty  in  his  said  Parliament  shall  be 
final  and  conclusive  to  all  intents  and  purposes  what- 
ever. 

The  Governor  12.  And  be  it  further  enacted  by  the  authority  af ore- 
may  appoint  said,  That  the  Governor  or  Lieutenant-Governor  of  the 
Speaker!076  "  said  provinces  respectively,  or  the  person  administering 
His  Majesty's  government  therein  respectively,  shall 
have  power  and  authority  from  time  to  time,  by  an 
instrument  under  the  great  seal  of  such  province,  to 
constitute,  appoint,  and  remove  the  Speakers  of  the 
Legislative  Councils  of  such  provinces  respectively. 

His  Majesty  13#  And  be  it  further  enacted  by  the  authority  afore- 

may  authorize  .  „  .         .  i      \ 

the  Governor  to  said,  That,  for  the  purpose  of  constituting  such  Assem- 
Se  Assembly,   bly  as  aforesaid,  in  each  of  the  said  provinces  respec- 
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tively,  it  shall  and  may  be  lawful  for  His  Majesty,  Ms 
heirs  or  successors,  by  an  instrument  under  his  or  their 
sign  manual,  to  authorize  and  direct  the  Governor  or 
Lieutenant-Governor,  or  person  administering  the  go- 
vernment in  each  of  the  said  provinces  respectively, 
within  the  time  herein-after  mentioned,  and  thereafter 
from  time  to  time,  as  occasion  shall  require,  in  His 
Majesty's  name,  and  by  an  instrument  under  the  great 
seal  of  such  province,  to  summon  and  call  together  an 
Assembly  in  and  for  such  province. 

14.  And  be  it  further  enacted  by  the  authority  afore-  and. for  ^e 

purpose  of 

said,  That,  for  the  purpose  of  electing  the  members  of  electing  the 
such  Assemblies  respectively,  it  shall  and  may  be  lawful  jssue  a  procia- 
for  His  Majesty,  his  heirs  or  successors,  by  an  instru-  £f £Sng 
ment  under  his  or  their  sign  manual,  to  authorize  the  ™t0  districts> 
Governor  or  Lieutenant-Governor  of  each  of  the  said 
provinces  respectively,  or  the  person  administering  the 
government  therein,  within  the  time  herein-after  men- 
tioned, to  issue  a  proclamation  dividing  such  province 
into  districts,  or  counties,  or  circles,  and  towns  or 
townships,  and  appointing  the  limits  thereof,  and  de- 
claring and  appointing  the  number  of  representatives  to 
be  chosen  by  each  of  such  districts,  or  counties,  or 
circles,  and  towns  or  townships  respectively;  and  that 
it  shall  also  be  lawful  for  His  Majesty,  his  heirs  or 
successors,  to  authorize  such  Governor  or  Lieutenant- 
Governor,  or  person  administering  the  government, 
from  time  to  time  to  nominate  and  appoint  proper 
persons  to  execute  the  office  of  returning  officer  in  each 
of  the  said  districts,  or  counties,  or  circles,  and  towns  or 
townships  respectively;  and  that  such  division  of  the 
said  provinces  into  districts,  or  counties,  or  circles,  and 
towns  or  townships,  and  such  declaration  and  appoint- 
ment of  the  number  of  representatives  to  be  chosen  by 
each  of  the  said  districts,  or  counties,  or  circles,  and 
towns  or  townships  respectively,  and  also  such  nomi- 
nation and  appointment  of  returning  officers  in  the 
same,  shall  be  valid  and  effectual  to  all  the  purposes 
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Power  of  the 
Governor  to 
appoint  return- 
ing officers,  to 
continue  two 
years  from  the 
commencement 
of  this  Act. 


of  this  Act,  unless  it  shall  at  any  time  be  otherwise 
provided  by  any  Act  of  the  Legislative  Council  and 
Assembly  of  the  province,  assented  to  by  His  Majesty, 
his  heirs  or  successors. 

15.  Provided  nevertheless,  and  be  it  further  enacted 
by  the  authority  aforesaid,  That  the  provision  herein- 
before contained,  for  empowering  the  Governor,  Lieu- 
tenant-Governor, or  person  administering  the  govern- 
ment of  the  said  provinces  respectively,  under  such 
authority  as  aforesaid  from  His  Majesty,  his  heirs  or 
successors,  from  time  to  time,  to  nominate  and  appoint 
proper  persons  to  execute  the  office  of  returning  officer 
in  the  said  districts,  counties,  circles,  and  towns  or 
townships,  shall  remain  and  continue  in  force  in  each 
of  the  said  provinces  respectively,  for  the  term  of  two 
years,  from  and  after  the  commencement  of  this  Act, 
within  such  province,  and  no  longer;  but  subject, 
nevertheless,  to  be  sooner  repealed  or  varied  by  any 
Act  of  the  Legislative  Council  and  Assembly  of  the 
province,  assented  to  by  His  Majesty,  his  heirs  or 
successors. 

16.  Provided  always,  and  be  it  further  enacted  by 
the  authority  aforesaid,  That  no  person  shall  be  obliged 
to  execute  the  said  office  of  returning  officer  for  any 
longer  time  than  one  year,  or  oftener  than  once,  unless  it 
shall  at  any  time  be  otherwise  provided  by  any  Act  of 
the  Legislative  Council  and  Assembly  of  the  province, 
assented  to  by  His  Majesty,  his  heirs  or  successors. 

17.  Provided  also,  and  be  it  enacted  by  the  authority 
aforesaid,  That  the  whole  number  of  members  to  be 
chosen  in  the  province  of  Tipper  Canada  shall  not  be 
less  than  sixteen,  and  that  the  whole  number  of  mem- 
bers to  be  chosen  in  the  province  of  Lower  Canada 
shall  not  be  less  than  fifty. 

Regulations  for 

issuing  writs         \Q    And  De  it  further  enacted  bv  the  authority  alore- 

for  the  election  *  .  ,  • 

of  members  to   said,  That  writs  for  the  election  of  members  to  serve  m 
AsBemHies.      the  said  Assemblies  respectively  shall  be  issued  by  the 


No  person  ob- 
liged to  serve 
as  returning 
officer  more 
than  once,  un- 
less otherwise 
provided  by  an 
Act  of  the 
province. 


Number  of 
members  in 
each  province. 
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Governor,  Lieutenant-Governor,  or  person  administering 
His  Majesty's  government  within  the  said  provinces 
respectively,  within  fourteen  days  after  the  sealing  of 
such  instrument  as  aforesaid  for  summoning  and  call- 
ing together  such  Assembly,  and  that  such  writs  shall 
be  directed  to  the  respective  returning  officers  of  the 
said  districts,  or  counties,  or  circles,  and  towns  or  town- 
ships, and  that  such  writs  shall  be  made  returnable 
within  fifty  days  at  farthest  from  the  day  on  which  they 
shall  bear  date,  unless  it  shall  at  any  time  be  otherwise 
provided  by  any  Act  of  the  Legislative  Council  and 
Assembly  of  the  province,  assented  to  by  His  Majesty, 
his  heirs  or  successors ;  and  that  writs  shall  in  like 
manner  and  form  be  issued  for  the  election  of  members 
in  the  case  of  any  vacancy  which  shall  happen  by  the 
death  of  the  person  chosen,  or  by  his  being  summoned 
to  the  Legislative  Council  of  either  province,  and  that 
such  writs  shall  be  made  returnable  within  fifty  days  at 
farthest  from  the  day  on  which  they  shall  bear  date, 
unless  it  shall  at  any  time  be  otherwise  provided  by  any 
Act  of  the  Legislative  Council  and  Assembly  of  the  pro- 
vince, assented  to  by  His  Majesty,  his  heirs  or  suc- 
cessors ;  and  that  in  the  case  of  any  such  vacancy  which 
shall  happen  by  the  death  of  the  person  chosen,  or  by 
reason  of  his  being  so  summoned  as  aforesaid,  the  writ 
for  the  election  of  a  new  member  sball  be  issued  within 
six  days  after  the  same  shall  be  made  known  to  the 
proper  office  for  issuing  such  writs  of  election. 

19.  And    be  it  further    enacted   by   the    authority  Returning 
aforesaid,  That  all  and  every  the  returning  officers  so  S^ 
appointed  as   aforesaid,    to    whom   any  such   writs   as 
aforesaid  shall  be  directed,  shall,  and  they  are  hereby 
authorized  and  required  duly  to  execute  such  writs. 

20.  And  be  it  further  enacted  by  the  authority  afore-  By  whom  the 
said,   That  the   members   for   the   several  districts,  orkiT'et° 
counties,  or  circles  of  the  said  provinces  respectively, 

shall  be  chosen  by  the  majority  of  votes  of  such  persons 
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as  shall  severally  be  possessed,  for  their  own  use  and 
benefit,  of  lands  or  tenements  within  such  district,  or 
county,    or   circle,  as   the   case   shall  be,    such  lands 
being  by  them  held  in  freehold,  or  in  fief,  or  in  roture, 
or  by  certificate  derived  under  the  authority  of  the  Go- 
vernor  and  Council  of  the  province  of  Quebec,    and 
being  of  the  yearly  value  of  forty  shillings  sterling,  or 
upwards,  over  and  above  all  rents  and  charges  payable 
out  of  or  in  respect  of  the  same;  and  that  the  mem- 
bers for  the  several  towns  or  townships  within  the  said 
provinces  respectively  shall  be  chosen  by  the  majority 
of  votes   of  such  persons  as  either  shall  severally  be 
possessed,  for  their  own  use  and  benefit,  of  a  dwelling 
house  and  lot  of   ground  in  such  town  or  township, 
such  dwelling  house  and  lot  of  ground  being  by  them 
held  in  like  manner  as  aforesaid,  and  being  of  the  yearly 
value  of  five  pounds  sterling,  or  upwards,  or,  as  having 
been  resident  within  the  said  town  or  township  for  the 
space  of  twelve  calendar  months  next  before  the  date 
of  the  writ  of  summons  for  the  election,  shall  bona 
fide  have  paid  one  year's  rent  for  the  dwelling  house 
in  which  they  shall  have  so  resided,  at  the  rate  of  ten 
pounds  sterling  per  annum,  or  upwards. 
Certain  persons      21    Provided  always,  and  be  it  further  enacted  by 
thllS^s.  the  authority  aforesaid,  That  no  person  shall  be  capable 
of  being  elected  a  member  to  serve  m  either  of  the 
said   Assemblies,  or  of   sitting  or  voting  therein  who 
shall  be  a  member  of   either  of  the  said  Legislative 
Councils  to  be  established  as  aforesaid  in  the  said  two 
provinces,  or  who  shall  be  a  minister  of  the  Church  of 
England,  or  a  minister,  priest,  ecclesiastic,  or  teacher 
either  according  to  the  rites  of  the  Church  of  Rom, 
under  any  other  form  or  profession  of  religious  faith  oi 

worship. 
no  person  22    Provided  also,  and  be  it  further  enacted  by  the 

oTSayeai'S  authority  aforesaid,  That  no  person  shall  be  capable  ot 
STorU  voting  at  any  election  of  a  member  to  "™£jT 
elected;  Assembly,  in  either  of  the  said  provinces,  or  ot  being 
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elected  at  any  such  election,  who  shall  not  be  of  the  full 
age  of  twenty-one  years,  and  a  natural-born  subject 
of  His  Majesty,  or  a  subject  of  His  Majesty  naturalized 
by  Act  of  the  British  Parliament,  or  a  subject  of  His 
Majesty,  having  become  such  by  the  conquest  and  ces- 
sion of  the  province  of  Canada. 

23.  And  be  it  also  enacted  by  the  authority  afore-  °°rJ2iPfo?n 
said,  That  no  person  shall  be  capable  of  voting  at  any  treason  or 

i  •  i        a  i  i  felony. 

election  of  a  member  to  serve  m  such  Assembly,  in 
either  of  the  said  provinces,  or  of  being  elected  at  any 
such  election,  who  shall  have  been  attainted  for  treason 
or  felony  in  any  court  of  law  within  any  of  His 
Majesty's  dominions,  or  who  shall  be  within  any  de- 
scription of  persons  disqualified  by  any  Act  of  the  Legis- 
lative Council  and  Assembly  of  the  province,  assented 
to  by  His  Majesty,  his  heirs  or  successors. 

24.  Provided  also,  and  be  it  further  enacted  by  the  v°£™<  j*  ™"ke 
authority  aforesaid,  That  every  voter,  before  he  is  ad-  the  following 
mitted  to  give  his  vote  at  any  such  election,  shall,  if 
required  by  any  of  the  candidates,  or  by  the  returning 
officer,  take  the  following  oath,  which  shall  be  admin- 
istered in  the  English  or  French  language,  as  the  case 
may  require : 

"  I  A.  B.  do  declare  and  testify,  in  the  presence  of  0ath- 
Almighty  God,  that  I  am,  to  the  best  of  my  knowledge 
and  belief,  of  the  full  ago  of  twenty-one  years,  and  that 
I  have  not  voted  before  at  this  election." 

And  that  every  such  person  shall  also,  if  so  required  oafh'to Terr- 
as aforesaid,  make  oath,  previous  to  his  being  admitted  ticuiars  herein 
to  vote,  that  he  is,  to  the  best  of  his  knowledge  and 
belief,  duly  possessed  of  such  lands  and  tenements,  or 
of  such  a  dwelling  house  and  lot  of  ground,  or  that  he 
has  bona  fide  been  so  resident,  and  paid  such  rent  for 
his  dwelling  house,  as  entitles  him,  according  to  the 
provisions  of  this  Act,  to  give  his  vote  at  such  election 
for  the  county,  or  district,  or  circle,  or  for  the  town  or 
township  for  which  he  shall  offer  the  same. 

S  2340.  O  O 
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maySL       25.  And  be  it  further  enacted  by  the  authority  afore- 

toefix0theti0re  Sa^'  That  ^  slia11  and  may  ^e  lawful  for  His  Majesty, 
and  place  of     his  heirs   or  successors,  to  authorize  the  Governor  or 

tions,nge  Lieutenant-Governor,  or  person  administering  the  go- 
vernment within  each  of  the  said  provinces  respectively, 
to  fix  the  time  and  place  of  holding  such  elections, 
giving  not  less  than  eight  days'  notice  of  such  time, 
subject  nevertheless  to  such  provisions  as  may  hereafter 
be  made  in  these  respects  by  any  Act  of  the  Legislative 
Council  and  Assembly  of  the  province,  assented  to  by 
His  Majesty,  his  heirs  or  successors. 

and  of  holding       26.  And    be    it  further  enacted  by  the  authority 

the  sessions  of  »  » 

the  Council  aforesaid,  That  it  shall  and  may  be  lawful  for  His  Ma- 
an.  sg  iii  y,  j^.^  ^is  heirs  or  successors,  to  authorize  the  Governor 
or  Lieutenant-Governor  of  each  of  the  said  provinces  re- 
spectively, or  the  person  administering  the  government 
therein,  to  fix  the  places  and  times  of  holding  the  first 
and  every  other  session  of  the  Legislative  Council  and 
Assembly  of  such  province,  giving  due  and  sufficient 
notice  thereof,  and  to  prorogue  the  same  from  time  to 
time,  and  to  dissolve  the  same,  by  proclamation  or 
otherwise,  whenever  he  shall  judge  it  necessary  or 
expedient. 
Council  and  27.  Provided  always,  and  be  it  enacted  by  the 
^lied  togertJ?  authority  aforesaid,  That  the  said  Legislative  Council 
Znt&fte,  and  Assembly,  in  each  of  the  said  provinces,  shall  he 
called  together  once  at  the  least  in  every  twelve  cal- 
endar months,  and  that  every  Assembly  shall  continue 
for  four  years  from  the  day  of  the  return  of  the  writs 
for  choosing  the  same,  and  no  longer,  subject  neverthe- 
less to  be  sooner  prorogued  or  dissolved  by  the  Governor 
or  Lieutenant-Governor  of  the  province,  or  person  ad- 
ministering His  Majesty's  government  therein. 

and  all  ques-         28    And  be  it  further  enacted  by  the  authority  afore- 

ir/ecSbV0  said,  That  all  questions  which  shall  arise  in  the  said 

the^ajority  of  Legiglative  Counciis  or  AssembHes  respectively  shall  he 

decided  by  the  majority  of  voices  of  such  members  as 


1791.]  31  GEO.  3.  c.  31.— CONSENT  TO  BILLS.  579 

shall  be  present ;  and  that  in  all  cases  where  the  voices 
shall  be  equal,  the  Speaker  of  such  Council  or  Assembly, 
as  the  case  shall  be,  shall  have  a  casting  voice. 

29.   Provided  always,   and   be    it    enacted   by   the  n°  — te  to 
authority   aforesaid,    That   no   member,    either   of   the  he  has  taken 
Legislative  Council  or  Assembly,  in  either  of  the  said 
provinces,  shall  be  permitted  to  sit  or  to  vote  therein 
until  he  shall  have  taken  and  subscribed  the  following 
.oath,  either  before  the  Governor  or  Lieutenant-Governor 
of  such  province,  or  person  administering  the  govern- 
ment therein,  or  before  some  person  or  porsons  autho- 
rized by  the  said  Governor  or  Lieutenant-Governor,  or 
other  person  as  aforesaid,  to  administer  such  oath,  and 
that  the  same  shall  be  administered  in  the  English  or 
French  language,  as  the  case  shall  require. 

[Then  follows  the  same  oath  as  contained  in  14  Geo.  3.  0ath- 
c.  83.,  ante  p.  560,  except  that  there  was  added  after  the 
words  "King  George"  the  words  "as  lawful  sovereign  of 
the  kingdom  of  Great  Britain,  and  of  these  provinces 
dependent  on  and  belonging  to  the  said  kingdom."] 

30.  And  be   it   further   enacted  by  the   authority  Governor  may 

*  "    give  or  wjta- 

af  oresaid,    That   whenever    any   Bill  which  has   been  hold  His  Ma- 
passed  by  the  Legislative  Council,  and  by  the  House  of  Kiis  passed  by 
Assembly,  in  either  of  the  said  provinces  respectively,  c^uncffand™ 
shall  be  presented,  for  His  Majesty's  assent,  to  the  Assembly,  or 

x  "         "  reserve  them 

Governor  or  Lieutenant-Governor  of  such  province,  or  for  His  _ 
to  the  person  administering  His  Majesty's  government  suST  y  S  P  & 
therein,  such  Governor  or  Lieutenant-Governor,  or 
person  administering  the  government,  shall,  and  he  is 
hereby  authorized  and  required  to  declare,  according  to 
his  discretion,  but  subject  nevertheless  to  the  provisions 
contained  in  this  Act,  and  to  such  instructions  as  may 
from  time  to  time  be  given  in  that  behalf  by  His 
Majesty,  his  heirs  or  successors,  that  he  assents  to  such 
Bill  in  His  Majesty's  name,  or  that  he  withholds  His 
Majesty's  assent  from  such  Bill,  or  that  he  reserves 
such  Bill  for  the  signification  of  His  Majesty's  pleasure 
thereon. 

oo  % 
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£2*to  the  31-  Provided  always,  and  be  it  further  enacted  by 
Secretary  of     the  authority  aforesaid,  That  whenever  any  Bill,  which 

otcito  copies  01 

such  Bais  as     shall  have  been  so  presented  for  His  Majesty's  assent  to 

have  been  as-  i       /^  -r  •       i  i    r^  i 

sented  to, which  such  Governor,  Lieutenant-Governor,  or  person  ad- 
CouMi? mTym  Tniuistering  the  government,  shall,  by  such  Governor, 
declare  his  dis-  Lieutenant-Governor,  or  person  administering  the  go- 
within  two      vernment,  have  been   assented  to   in  His  Majesty's 

years  from  the  t      >-><  -r  •       j  i   r* 

receipt.  name,  such  Grovernor,  Lieutenant-Governor,  or  person 

as  aforesaid,  shall,  and  he  is  hereby  required,  by  the 
first  convenient  opportunity,  to  transmit  to  one  of  His 
Majesty's  principal  Secretaries  of  State  an  authentic 
copy  of  such  Bill  so  assented  to ;  and  that  it  shall  and 
may  be  lawful,  at  any  time  within  two  years  after  such 
Bill  shall  have  been  so  received  by  such  Secretary  of 
State,  for  His  Majesty,  his  heirs  or  successors,  by  his  or 
their  Order  in  Council,  to  declare  his  or  their  disallow- 
ance of  such  Bill,  and  that  such  disallowance,  together 
with  a  certificate,  under  the  hand  and  seal  of  such 
Secretary  of  State,  testifying  the  day  on  which  such  Bill 
was  received  as  aforesaid,  being  signified  by  such  Go- 
vernor, Lieutenant-Governor,  or  person  administering 
the  government,   to  the  Legislative  Council  and  As- 
sembly of  such  province,   or  by  proclamation,   shall 
make  void  and  annul  the  same,  from  and  after  the  date 
of  such  signification. 

Bins  rested       32.  And  be  it  further  enacted  by  the  authority 
JSTpS™  aforesaid,  That  no  such  BUI,  which  shall  be  so  reserved 
"tSnT17  for  the  signification  of  His  Majesty's  pleasure  thereon, 
Koto's  assent  ^^  kave  anv  force  or  authority  within  either  of  the 
^~    said  provinces  respectively,  until  the  Governor  or  Lieu- 
%Z$£L  tenant-Governor,  or  person  administering  the  govern- 
ment, shall  signify,  either  by  speech  or  message,  to  the 
Legislative  Council  and  Assembly  of  such  province  or 
by  proclamation,  that  such  Bill  has  been  laid  before 
His  Majesty  in  Council,  and  that  His  Majesty  has  been 
pleased  to  assent  to  the  same;  and  that  an  entry  shaU 
be  made,  in  the  journals  of  the  said  Legislative  Council, 
of  every  such  speech,  message,  or  proclamation;  and  a 


1791.]  31  GEO.  3.  c.  31.— OLD  LAWS.  581 

duplicate  thereof,  duly  attested,  shall  be  delivered  to 
the  proper  officer,  to  be  kept  amongst  the  public 
records  of  the  province :  And  that  no  such  Bill,  which 
shall  be  so  reserved  as  aforesaid,  shall  have  any  force  or 
authority  within  either  of  the  said  provinces  respec- 
tively, unless  His  Majesty's  assent  thereto  shall  have 
been  so  signified  as  aforesaid,  withiri  the  space  of  two 
years  from  the  day  on  which  such  Bill  shall  have  been 
presented  for  His  Majesty's  assent  to  the  Governor, 
Lieutenant-Governor,  or  person  administering  the  go- 
vernment of  such  province. 

33.  And  be  it  further  enacted  by  the  authority  i«™» » f°rc<> 
aforesaid,  That  all  laws,  statutes,  and  ordinances,  which  mencement  of 
shall  be  in  force  on  the  day  to  be  fixed  in  the  manner  $£&  so,  except 
herein-after  directed  for  the  commencement  of  this  Act,  ^^  °t  &c 
within  the  said  provinces,  or  either  of  them,  or  in  any 

part  thereof  respectively,  shall  remain  and  continue  to 
be  of  the  same  force,  authority,  and  effect,  in  each  of 
the  said  provinces  respectively,  as  if  this  Act  had  not 
been  made,  and  as  if  the  said  province  of  Quebec  had 
not  been  divided;  except  in  so  far  as  the  same  are 
expressly  repealed  or  varied  by  this  Act,  or  in  so  far  as 
the  same  shall  or  may  hereafter,  by  virtue  of  and 
under  the  authority  of  this  Act,  be  repealed  or  varied 
by  His  Majesty,  his  heirs  or  successors,  by  and  with  the 
advice  and  consent  of  the  Legislative  Councils  and 
Assemblies  of  the  said  provinces  respectively,  or  in  so 
far  as  the  same  may  be  repealed  or  varied  by  such 
temporary  laws  or  ordinances  as  may  be  made  in  the 
manner  hereinafter  specified. 

34,  And  whereas  by  an  ordinance  passed  in  the  Establishment 
province  of  Quebec,  the  Governor  and  Council  of  the  civil  jurisdic- 
said  province  were  constituted  a  court  of  civil  juris-  pro'vinc^ ch 
diction,  for  hearing  and  determining  appeals  in  certain 

cases  therein  specified,  be  it  further  enacted  by  the 
authority  aforesaid,  That  the  Governor,  or  Lieutenant- 
Governor,  or  person  administering  the  government  of 
each  of  the  said  provinces  respectively,  together  with 
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such  Executive  Council  as  shall  he  appointed  hy  His 
Majesty  for  the  affairs  of  such  province,  shall  be  a 
court  of  civil  jurisdiction  within  each  of  the  said  pro- 
vinces respectively,  for  hearing  and  determining  appeals 
within  the  same,  in  the  like  cases,  and  in  the  like 
manner  and  form,  and  subject  to  such  appeal  there- 
from, as  such  appeals  might  before  the  passing  of  this 
Act  have  been  heard  and  determined  by  the  Governor 
and  Council  of  the  province  of  Quebec;  but  subject, 
nevertheless,  to  such  further  or  other  provisions  as  may 
be  made  in  this  behalf,  by  any  Act  of  the  Legislative 
Council  and  Assembly  of  either  of  the  said  provinces 
respectively,  assented  to  by  His  Majesty,  Ms  heirs  or 
successors. 

c483e°and  *^*    J^11C^  wnereas>    Dv  the    above-mentioned    Act, 

passed  in  the  fourteenth  year  of  the  reign  of  His 
present  Majesty,  it  was  declared,  That  the  clergy  of 
the  Church  of  Rome,  in  the  province  of  Quebec,  might 
hold,  receive,  and  enjoy  their  accustomed  dues  and 
rights,  with  respect  to  such  persons  only  as  should 
profess  the  said  religion ;  provided,  nevertheless,  that 
it  should  be  lawful  for  His  Majesty,  his  heirs  or  suc- 
cessors, to  make  such  provision  out  of  the  rest  of  the 
said  accustomed  dues  and  rights  for  the  encouragement 
of  the  Protestant  religion,  and  for  the  maintenance  and 
support  of  a  Protestant  clergy1  within  the  said  province, 
as  he  or  they  should  from  time  to  time  think  necessary 
and  expedient:  And  whereas  by  His  Majesty's  royal 

instructions  of  instructions,    given    under    His    Majesty's   royal  sign 

Jan.  3,  1775,  to  ,  ,,,,.-,-,  ,.    T  •       xi  e 

Sir  Guy  carle-  manual  on  the  third  day  of  January,  m  the  year  ot  our- 
ton,  &c,  and  -^^  Qne  thousand  seven  hundred  and  seventy-five,  to 
Guy  Carleton,  Esquire,  now  Lord  Dorchester,  at  that 
time  His  Majesty's  Captain- General  and  Governor-in- 
Chief  in  and  over  His  Majesty's  province  of  Quebec,  His 
Majesty  was  pleased,  amongst  other  things,  to  direct 
"That  no  incumbent  professing   the    religion  of  the 

1  See  Lord  Mansfield   on  this  section,  &©.  53,  Hansard  (3  series); 
7  April  and  4  May  1840;  72  Lords'  Journals,  224,  254. 
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Church  of  Rome,  appointed  to  any  parish  in  the  said 
province,  should  be  entitled  to  receive  any  tithes  for 
lands  or  possessions  occupied  by  a  Protestant,  but  that 
such  tithes  should  be  received  by  such  persons  as  the 
said   Guy   Carleton,    Esquire,    His   Majesty's  Captain- 
General  and  Governor-in-Chief  in  and  over  His  Majesty's 
said  province  of  Quebec,  should  appoint,  and  should  be 
reserved  in  the  hands  of  His  Majesty's  Receiver-General 
of  the  said  province,  for  the  support  of  a  Protestant 
clergy  in  His  Majesty's  said  province,  to  be  actually 
resident  within  the  same,  and  not  otherwise,  according 
to  such  directions  as  the  said  Guy  Carleton,  Esquire, 
His  Majesty's  Captain- General  and  Governor-in-Chief  in 
and  over  His  Majesty's  said  province,   should  receive 
from  His    Majesty  in  that  behalf;    and  that  in  like 
manner  all  growing  rents  and  profits  of  a  vacant  benefice 
should,  during  such  vacancy,  be  reserved  for  and  applied 
to  the  like  uses  "  :     And  whereas  His  Majesty's  pleasure 
has  likewise  been  signified  to  the  same  effect  in  His 
Majesty's  royal  instructions,  eiven  in  like  manner  to  instructions  to 

•  it  •    7  Sir  Frederick 

Sir  Erederick  Haldimand,  knight  of  the  most  honourable  Haidimand  and 
Order  of  the  Bath,  late  His  Majesty's  Captain-General  chestTr,  re-r" 
and  Governor-in-Chief  in  and  over  His  Majesty's  saidcited; 
province  of  Quebec  ;  and  also  in  His  Majesty's  royal  in- 
structions,  given  in  like   manner   to  the   said    Right 
Honourable  Guy  Lord  Dorchester,  now  His  Majesty's 
Captain-General  and  Governor-in-Chief  in  and  over  His 
Majesty's  said  province  of  Quebec ;  be  it  enacted  by  the  and  the  decia- 
authority  aforesaid,  That  the  said  declaration  and  provi-  visions  therein 
sion  contained  in  the  said  above-mentioned  Act,  and  etogy'oTthe6 

also  the  said  provision  so  made  by  His  Majesty  in  con-  £nuri* of 

x  *  »      •>  Home  to  con- 

sequence thereof,  by  bis  instructions  above  recited,  shall tiuue  in  force- 

remain  and  continue  to  be  of  full  force  and  effect  in  each 
of  the  said  two  provinces  of  Upper  Canada  and  Lower 
Canada  respectively,  except  in  so  far  as  the  said  declara- 
tion and  provisions  respectively,  or  any  part  thereof,  shall 
be  expressly  varied  or  repealed  by  any  Act  or  Acts  which 
may  be  passed  by  the  Legislative  Council  and  Assembly 
of  the  said  provinces  respectively,  and  assented  to  by  His 
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His  Majesty's 
message  to 
Parliament 
recited. 


His  Majesty 
may  authorize 
the  Governor  to 
make  allot- 
ments of  lands 
for  the  support 
of  a  Protestant 
clergy  in  each 
province ; 


Majesty,  his  heirs  or  successors,  under  the  restriction 
herein-after  provided. 

36.  And  whereas  His  Majesty  has  been  graciously 
pleased,  by  message  to  both  Houses  of  Parliament,  to 
express  his  royal  desire  to  be  enabled  to  make  a  per- 
manent appropriation  of  lands  in  the  said  provinces,  for 
the  support  and  maintenance  of  a  Protestant  clergy 
within  the  same,  in  proportion  to  such  lands  as  have 
been  already  granted  within  the  same  by  His  Majesty : 
And  whereas  His  Majesty  has  been  graciously  pleased, 
by  his  said  message,  further  to  signify  his  royal  desire 
that  such  provision  may  be  made,  with  respect  to  all 
future  grants  of  land  within  the  said  provinces  respec- 
tively, as  may  best  conduce  to  the  due  and  sufficient 
support  and  maintenance  of  a  Protestant  clergy  within 
the  said  provinces,  in  proportion  to  such  increase  as  may 
bappen  in  the  population  and  cultivation  thereof :  There- 
fore, for  the  purpose  of  more  effectually  fulfilling  His 
Majesty's  gracious  intentions  as  aforesaid,  and  of  pro- 
viding for  the  due  execution  of  the  same  in  all  time  to 
come,  be  it  enacted  by  the  authority  aforesaid,  That  it 
shall  and  may  be  lawful  for  His  Majesty,  his  heirs  or 
successors,  to  authorize  the  Governor  or  Lieutenant- 
Governor  of  each  of  the  said  provinces  respectively,  or 
the  person  administering  the  government  therein,  to 
make,  from  and  out  of  the  lands  of  the  Crown  within 
such  provinces,  such  allotment  and  appropriation  of 
lands,  for  the  support  and  maintenance  of  a  Protestant 
clergy  within  the  same,  as  may  bear  a  due  proportion  to 
the  amount  of  such  lands  within  the  same  as  have  at  any 
time  been  granted  by  or  under  the  authority  of  His 
Majesty1:  And  that  whenever  any  grant  of  lands  within 
either  of  the  said  provinces  shall  hereafter  be  made,  by  or 
under  the  authority  of  His  Majesty,  his  heirs  or  succes- 
sors, there  shall  at  the  same  time  be  made,  in  respect  of 
the  same,  a  proportionable  allotment  and  appropriation  of 
lands  for  the  above-mentioned  purpose,  within  the  town- 

1  Repealed  by  sec.  11,  3  &  4  Vict.  c.  78.     See  16  &  17  Vict.  c.  21. 
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ship  or  parish  to  which  such  lands  so  to  be  granted  shall 
appertain  or  be  annexed,  or  as  nearly  adjacent  thereto 
as  circumstances  will  admit;  and  that  no  such  grant 
shall  be  valid  or  effectual  unless  the  same  shall  contain  a 
specification  of  the  lands  so  allotted  and  appropriated,  in 
respect  of  the  lands  to  be  thereby  granted;  and  that  such 
lands,  so  allotted  and  appropriated,  shall  be,  as  nearly  as 
the  circumstances  and  nature  of  the  case  will  admit,  of 
the  like  quality  as  the  lands  in  respect  of  which  the  same 
are  so  allotted  and  appropriated,  and  shall  be,  as  nearly 
as  the  same  can  be  estimated  at  the  time  of  making  such 
grant,  equal  in  value  to  the  seventh  part  of  the  lands  so 
granted. 

37.  And  be  it  further  enacted  by  the  authority  afore-  and  the  rents 

<j  <j  arising  irom 

said,  That  all  and  every  the  rents,  profits  or  emoluments,  such  allotments 
wliich  may  at  any  time  arise  from  such  lands  so  allotted  to  that  purpose 
and  appropriated  as  aforesaid,  shall  be  applicable  solely  so  ely' 
to  the  maintenance  and  support  of  a  Protestant  clergy 
within  the  province  in  which  the  same  shall  be  situated, 
and  to  no  other  use  or  purpose  whatever. 

38.1  And  be  it  further  enacted  by  the  authoritv  afore-  His  Majesty 

*  ^  may  authorize 

said,  That  it  shall  and  may  be  lawful  for  His  Majesty,  the  Governor, 

1  .       -,  ,  ,T        .  ii         /^  with  the  advico 

nis  neirs   or  successors,  to  authorize  the  Governor  or  of  the  Exeeu- 
Lieutenant-Governor  of  each  of  the  said  provinces  respec-  t^ereeTparion- 
tively,  or  the    person    administering  the   government  a§es  and  endow 
therein,  from  time  to   time,  with  the  advice  of  such 
Executive  Council  as  shall  have  been  appointed  by  His 
Majesty,  his  heirs  or  successors,  within  such  province, 
for  the  affairs  thereof,  to   constitute  and  erect,  within 
every  township  or  parish  which  now  is  or  hereafter  may 
be  formed,  constituted,  or  erected  within  such  province, 
one  or  more  parsonage  or  rectory,  or  parsonages  or  rec- 
tories, according  to  the  establishment  of  the  Church  of 
England ;   and  from  time  to  time,  by  an  instrument 
under  the  great  seal  of  such  province,  to  endow  every 
such  parsonage  or  rectory  with  so  much  or  such  part  of 

1  See  3  &  4  Vict.  c.  78.  and  16  &  17  Vict.  c.  21. 
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the  lands  so  allotted  and  appropriated  as  aforesaid,  in 
respect  of  any  lands  within  such  township  or  parish, 
which  shall  have  been  granted  subsequent  to  the  com- 
mencement of  this  Act,  or  of  such  lands  as  may  have 
been  allotted  and  appropriated  for  the  same  purpose,  by 
or  in  virtue  of  any  instruction  which  may  be  given  by 
His  Majesty,  in  respect  of  any  lands  granted  by  His 
Majesty  before  the  commencement  of  this  Act,  as  such 
Governor,  Lieutenant-Governor,  or  person  administering 
the  government,  shall,  with  the  advice  of  the  said 
Executive  Council,  judge  to  be  expedient  under  the  then 
existing  circumstances  of  such  township  or  parish. 

and  the  Gover-       39    And  |oe  ^  further  enacted  by  the  authority  afore- 

nor  to  present  _  "  » 

incumbents  to  said,  That  it  shall  and  may  be  lawful  for  His  Majesty, 
to  enjoy  the  his  heirs  or  successors,  to  authorize  the  Governor, 
tents  In  Eng™ "  Lieutenant- Governor,  or  person  administering  the  go- 
land,  vernment  of  each  of  the  said  provinces  respectively, 
to  present  to  every  such  parsonage  or  rectory  an  incum- 
bent or  minister  of  the  Church  of  England,  who  shall 
have  been  duly  ordained  according  to  the  rites  of  the 
said  church,  and  to  supply  from  time  to  time  such 
vacancies  as  may  happen  therein  ;  and  that  every  person 
so  presented  to  any  such  parsonage  or  rectory,  shall  hold 
and  enjoy  the  same,  and  all  rights,  profits,  and  emolu- 
ments thereunto  belonging  or  granted,  as  fully  and 
amply,  and  in  the  same  manner,  and  on  the  same  terms 
and  conditions,  and  liable  to  the  performance  of  the 
same  duties,  as  the  incumbent  of  a  parsonage  or  rectory 
in  England. 

Presentations        40.  Provided  always,  and  be  it  further  enacted  by 

andathe°enfoey-  the  authority  aforesaid,  That  every  such  presentation  of 

toTe  subjecTto  an  incumbent   or  minister  to  any  such  parsonage  or 

gra.itedto'the11  rectory,  and  also  the  enjoyment  of  any  such  parsonage 

s "St'°P  &  N°va  or  rec^orv>  and  of  the  rights,  profits,  and  emoluments 

thereof,  by  any  such  incumbent  or  minister,  shall  be 

subject  and  liable  to  all  rights  of  institution,  and  all 

other  spiritual  and  ecclesiastical  jurisdiction  and  autho- 
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rity,  which  have  been  lawfully  granted  hy  His  Majesty's 
royal  letters  patent  to  the  Bishop  of  Nova  Scotia,  or 
which  may  hereafter,  hy  His  Majesty's  royal  autho- 
rity, he  lawfully  granted  or  appointed  to  be  administered 
and  executed  within  the  said  provinces,  or  either  of 
them  respectively,  by  the  said  Bishop  of  Nova  Scotia,  or 
by  any  other  person  or  persons,  according  to  the  laws 
and  canons  of  the  Church  of  England,  which  are  law- 
fully made  and  received  in  England. 

41.  Provided  always,  and  be  it  further  enacted  by  fre°cvt|n0nthere" 
the  authoritv  aforesaid,  That  the  several  provisions  here-  allotment  of 

■  <.  •  j  lands  for  the 

m-bef  ore  contained,  respecting  the  allotment  and  appro-  support  of  a 
priation  of  lands  for  the  support  of  a  Protestant  clergy  clergy,  &c.  may 
within  the  said  provinces,  and  also  respecting  the  consti-  ^  eaieciV'the 
tuting,  erecting,  and  endowing  parsonages  or  rectories  Legislative 

.  ,  .  ,  !,  .  ,        ,  ,.  ,       Council  and 

withm  the  said  provinces,  and  also  respecting  the  Assembly. 
presentation  of  incumbents  or  ministers  to  the  same, 
and  also  respecting  the  manner  in  which  such  incum- 
bents or  ministers  shall  hold  and  enjoy  the  same,  shall 
be  subject  to  be  varied  or  repealed  by  any  express  pro- 
visions for  that  purpose,  contained  in  any  Act  or  Acts 
which  may  be  passed  by  the  Legislative  Council  and 
Assembly  of  the  said  provinces  respectively,  and  assented 
to  by  His  Majesty,  his  heirs  or  successors,  under  the 
restriction  herein-after  provided. 

42.  Provided  nevertheless,  and  be  it  further  enacted  Acts  of  the 
by  the  authority  aforesaid,  That  whenever  any  Act  or  Council  and 
Acts  shall  be  passed  by  the  Legislative   Council  and  tainlng  Jrovi-" 
Assembly  of  either  of  the  said  provinces,  containing  any  ^"therein 
provisions  to  vary  or  repeal  the  above-recited  declaration  mentioned  to  be 

r  .    .  .        ,     .  .  .  laid  before  Par- 

and  provision  contained  in  the  said  Act  passed  m  the  liament,  pre- 
fourteenth  year  of  the  reign  of  His  present  Majesty  ;  or  ingHis Ma-1T" 
to  vary  or  repeal  the  above-recited  provision  contained  in  J&fy's  assent' 
His  Majesty's  royal  instructions,  given  on  the  third  day 
of  January,  in  the  year  of  our  Lord  one  thousand  seven 
hundred    and   seventy-five,  to  the   said .  Guy  Carleton 
esquire,  now  Lord  Dorchester ;  or  to  vary  or  repeal  the 
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provisions   herein-before   contained  for  continuing  the 
force  and  effect  of  the  said  declaration  and  provisions ; 
or  to  vary  or  repeal  any  of  the  several  provisions  herein- 
before contained  respecting  the  allotment  and  appro- 
priation of  lands  for  the  support  of  a  Protestant  clergy 
within  the  said  provinces ;  or  respecting  the  constituting, 
erecting,  or  endowing  parsonages  or  rectories  within  the 
said  provinces ;  or  respecting  the  presentation  of  incum- 
bents or  ministers  to  the  same ;  or  respecting  the  man- 
ner in  which  such  incumbents  or  ministers  shall  hold 
and  enjoy  the  same  :    And  also  that  whenever  any  Act 
or  Acts  shall  be  so  passed,  containing  any  provisions 
which  shall  in  any  manner  relate  to  or  affect  the  enjoy- 
ment  or  exercise   of  any  religious  form,  or  mode  of 
worship ;  or  shall  impose  or  create  any  penalties,  bur- 
thens, disabilities,  or  disqualifications  in  respect  of  the 
same ;  or  shall  in  any  manner  relate  to  or  affect  the 
payment,  recovery,  or  enjoyment  of  any  of  the  accus- 
tomed dues  or  rights  herein-before  mentioned ;   or  shall 
in  any  manner  relate  to  the  granting,  imposing,  or  re- 
covering any  other  dues,  or   stipends,  or  emoluments 
whatever,  to  be  paid  to  or  for  the  use  of  any  minister, 
priest,  ecclesiastic,  or  teacher,  according  to  any  reli- 
gious form  or  mode  of  worship,  in  respect  of  his  said 
office  or  function ;  or  shall  in  any  manner  relate  to  or 
affect  the  establishment  or  discipline  of  the  Church  of 
England,  amongst  the  ministers  and  members  thereof 
within  the   said  provinces ;    or   shall  in  any  manner 
relate  to  or  affect  the  King's  prerogative  touching  the 
granting  the  waste  lands  of  the  Crown  within  the  said 
provinces ;    every  such  Act  or  Acts  shall,  previous  to 
any  declaration  or  signification  of   the    King's  assent 
thereto,  be  laid  before  both  Houses  of  Parliament  in 
Great  Britain  ;    and  that  it  shall  not  be  lawful  for  His 
Majesty,  his  heirs  or  successors,  to  signify  his  or  their 
assent  to   any  such    Act  or   Acts,   until   thirty  days 
after  the   same   shall   have  been  laid  before  the  said 
Houses,  or  to  assent  to  any  such  Act  or  Acts,  in  case 
either  House  of  Parliament  shall,  within  the  said  thirty 
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days,  address  His  Majesty,  his  heirs  or  successors,  to 
withhold  his  or  their  assent  from  such  Act  or  Acts;  and 
that  no  such  Act  shall  be  valid  or  effectual  to  any  of  the 
said  purposes,  within  either  of  the  said  provinces,  unless 
the  Legislative  Council  and  Assembly  of  such  province 
shall,  in  the  session  in  which  the  same  shall  have  been 
passed  by  them,  have  presented  to  the  Governor, 
Lieutenant  -  Governor,  or  person  administering  the 
government  of  such  province,  an  address  or  addresses, 
specifying  that  such  Act  contains  provisions  for  some  of 
the  said  purposes  herein-before  specially  described,  and 
desiring  that,  in  order  to  give  effect  to  the  same,  such 
Act  should  be  transmitted  to  England  without  delay, 
for  the  purpose  of  being  laid  before  Parliament  previous 
to  the  signification  of  His  Majesty's  assent  thereto. 

43.  And  be  it  further  enacted  by  the  authority  afore-  Lands  in  Upper 
said,  That  all  lands  which  shall  be  hereafter  granted  granted  in  free 
within  the   said  province  of    Upper  Canada   shall   be  socage,™"™ 
granted  in  free  and  common  socage,  in  like  manner  as  canada^f  de- 
lands  are  now  holden  in  free  and  common  socage,  in  sired- 

that  part  of  Great  Britain  called  England ;  and  that  in 
every  case  where  lands  shall  be  hereafter  granted  within 
the  said  province  of  Lower  Canada,  and  where  the 
grantee  thereof  shall  desire  the  same  to  be  granted  in 
free  and  common  socage,  the  same  shall  be  so  granted  ; 
but  subject  nevertheless  to  such  alterations,  with  respect 
to  the  nature  and  consequences  of  such  tenure  of  free 
and  common  socage,  as  may  be  established  by  any  law 
or  laws  which  may  be  made  by  His  Majesty,  his  heirs  or 
successors,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Assembly  of  the  province. 

44.  And    be   it  further   enacted  by   the  authority  Persons  hoid- 
aforesaid,  That  if  any  person  or  persons  holding  any  Upper  Canada 
lands  in  the  said  province  of   Tipper   Canada,  by  virtue  grants?76  fres 
of  any  certificate  of  occupation  derived  under  the  au- 
thority of  the  Governor  and  Council  of  the  province  of 
Quebec,  and  having  power  and  authority  to  alienate  the 
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same,  shall  at  any  time,  from  and  after  the  commence- 
ment of  this  Act,  surrender  the  same  into  the  hands  of 
His  Majesty,  his  heirs  or  successors,  by  petition  to  the 
Governor,  or  Lieutenant-Governor,  or  person  adminis- 
tering the  government  of  the  said  province,  setting  forth 
that  he,  she,  or  they  is  or  are  desirous  of  holding  the 
same  in  free  and  common  socage,  such  Governor  or 
Lieutenant-Governor,  or  person  administering  the  go- 
vernment, shall  thereupon  cause  a  fresh  grant  to  be 
made  to  such  person  or  persons  of  such  lands,  to  be 
holden  in  free  and  common  socage. 

grantsfnot*to         45.  Provided  nevertheless,  and  be  it  further  enacted 
tar  any  right     Dv  the    authoritv  aforesaid,  That  such  surrender  and 

or  title  to  the         »  , 

lands.  grant  shall  not  avoid  or  bar  any  right  or  title  to  any 

such  lands  so  surrendered,  or  any  interest  in  the 
same,  to  which  any  person  or  persons,  other  than  the 
person  or  persons  surrendering  the  same,  shall  have 
been  entitled,  either  in  possession,  remainder,  or  rever- 
sion, or  otherwise,  at  the  time  of  such  surrender;  but 
that  every  such  surrender  and  grant  shall  be  made 
subject  to  every  such  right,  title,  and  interest,  and  that 
every  such  right,  title,  or  interest  shall  be  as  valid 
and  effectual  as  if  such  surrender  and  grant  had  never 
been  made. 

is  Geo.  3  46    And  whereas  by  an  Act  passed  in  the  eighteenth 

c.  12.  recited.  '  J  r       .  .  °  . 

year  of  the  reign  of  His  present  Majesty,  intituled,  An 
Act  for  removing  all  doubts  and  apprehensions  con- 
cerning Taxation  by  the  Parliament  of  Great  Britain, 
in  any  of  the  Colonies,  Provinces,  and  Plantations  in 
North  America,  and  the  West  Indies ;  and  for  repealing 
so  much  of  an  Act,  made  in  the  seventh  year  of  the 
reign  of  His  present  Majesty,  as  imposes  a  Duty  on 
Tea  imported  from  Great  Britain  into  any  Colony  or 
Plantation  in  America"  or  relates  thereto,  it  has  been 
declared,1  "  That   the   King  and  Parliament  of   Great 

1  The  preamble  of  18  Geo.  3.  Britain  for  the  purpose  of  raising 
1778,  c.  12.,  was  :  "  Whereas  tax-  a  revenue  in  His  Majesty's  colo- 
ation  by  Ihe  Parliament  of  Great      nies,  provinces,  and  plantations  in 
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Britain  will  not  impose  any  duty,  tax,  or  assessment 
whatever,  payable  in  any  of  His  Majesty's  colonies, 
provinces,  and  plantations  in  North  America  or  the 
West  Indies,  except  only  such  duties  as  it  may  be  ex- 
pedient to  impose  for  the  regulation  of  commerce,1 
the  net  produce  of  such  duties  to  be  always  paid  and 
applied  to  and  for  the  use  of  the  colony,  province,  or 
plantation  in  which  the  same  shall  be  respectively 
levied,  in  such  manner  as  other  duties  collected  by 
the  authority  of  the  respective  general  Courts,  or 
general  Assemblies,  of  such  colonies,  provinces,  or  plan- 
tations are  ordinarily  paid  and  applied  "  :  And  whereas 
it  is  necessary,  for  the  general  benefit  of  the  British 
Empire,  that  such  power  of  regulation  of  commerce 
should  continue  to  be  exercised  by  His  Majesty,  his 
heirs  or  successors,  and  the  Parliament  of  Great  Britain, 
subject  nevertheless  to  the  condition  herein-before  re- 
cited, with  respect  to  the  application  of  any  duties 
which  may  be  imposed  for  that  purpose:  Be  it  there-  This  Act  not  to 
fore  enacted  by  the  authority  aforesaid,  That  nothing  operation  of 
in  this  Act  contained  shall  extend,  or  be  construed  to  Skment 
extend,  to  prevent  or  affect  the  execution  of  any  law  ^wishing 

,  A  *  prohibitions  or 

which  hath   been   or   shall  at  any  time  be   made  by  imposing  duties 
His   Majesty,  his  heirs  or   successors,  and  the  Parlia-  tionof™^ 
ment  of     Great  Britain,  for    establishing  regulations  merce^c.0"1" 
or  prohibitions,  or  for  imposing,  levying,  or  collecting 
duties   for    the    regulation   of  navigation,    or   for   the 

North  America,  has  been  found  by  disposed  to  return  to  their  alle- 
experience  to  occasion  great  un-  giance  [the  idea  was  entertained 
easiness  and  disorders  among  His  long  after  this  that  the  revolted 
Majesty's  faithful  subjects,  who  colonies  of  America  would  yet  re- 
may  nevertheless  be  disposed  to  turn]  as  to  restore  the  peace  and 
acknowledge  the  justice  of  con-  welfare  of  all  His  Majesty's  do- 
tributing  to  the  common  defence  minions,  it  is  expedient  to  declare," 
of  the  Empire,  provided  such  eon-  &c,  as  given  in  the  text.  This 
tribution  should  be  raised  under  Act  repealed  so  much  of  the 
the  authority  of  the  general  Court,  7  Geo.  3.  c.  46.  as  imposed  a 
or  General  Assembly  of  each  re-  duty  on  tea. 
spective  colony,  province,  or  planta- 
tion :  And  whereas,  in  order  as  1  "  Regulation  of  commerce " 
well  to  remove  the  said  uneasiness  used  in  an  imperial  sense.  See 
and  to  quiet  the  minds  of  His  see.  91,  sub-sec.  2,  B.  N.  A.  Act, 
Majesty's    subjects  who    may   be  1867,  ante  p.  52. 
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regulation  of  the  commerce  to  be  carried  on  between 
the  said  two  provinces,  or  between  either  of  the  said 
provinces  and  any  other  part  of  His  Majesty's  do- 
minions, or  between  either  of  the  said  provinces  and 
any  foreign  country  or  state,  or  for  appointing  and 
directing  the  payment  of  drawbacks  of  such  duties 
so  imposed,  or  to  give  to  His  Majesty,  his  heirs  or 
successors,  any  power  or  authority,  by  and  with  the 
advice  and  consent  of  such  Legislative  Councils  and 
Assemblies  respectively,  to  vary  or  repeal  any  such  law 
or  laws,  or  any  part  thereof,  or  in  any  manner  to 
prevent  or  obstruct  the  execution  thereof. 

wppilecuo0       47.    Provided   always,   and  be  it    enacted   by   the 
the  use  of  the    authority  aforesaid,  That  the  net  produce  of  all  duties 

respective  pro-        ,   .    ,         ,      ,-,     .  .  ,        ,        ■ f- 

vmces.  which   shall   be   so  imposed   shall  at  all  times  here- 

after be  applied  to  and  for  the  use  of  each  of  the 
said  provinces  respectively,  and  in  such  manner  only 
as  shall  be  directed  by  any  law  or  laws  which  may 
be  made  by  His  Majesty,  his  heirs  or  successors,  by 
and  with  the  advice  and  consent  of  the  Legislative 
Council  and  Assembly  of  such  province. 

CouStofii11       48-  And  whereas,  by  reason  of  the  distance  of  the 
and  declare  the  said  provinces  f rom  this  country,  and  of  the  change 

commencement  iij_i-aj_'i  c 

of  this  Act,  &c.  to  be  made  by  this  Act  in  the   government  thereof, 
it  may  be  necessary  that  there  should  be  some  interval 
of  time  between  the  notification  of  this  Act  to  the  said 
provinces  respectively,  and  the  day  of  its  commence- 
ment  within   the    said  provinces  respectively :    Be  it 
therefore   enacted  by  the  authority  aforesaid,  That  it 
shall  and  may  be  lawful   for  His   Majesty,  with  the 
advice  of  his  Privy  Council,  to  fix  and  declare,  or  to 
authorize  the  Governor  or  Lieutenant-Governor  of  the 
province  of   Quebec,  or  the   person  administering  the 
government   there,  to  fix  and  declare  the  day  of  the 
commencement  of  this  Act  within  the   said  provinces 
respectively,  provided  that  such  day  shall  not  be  later 
than  the  thirty-first   day  of   December  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  ninety-one. 
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49.  And  be  it  further   enacted  by  tbe  authority  ^^Vwits 
aforesaid,  That  the  time  to  be  fixed  by  His  Majesty,  of  summons 
his  heirs  or  successors,  or  under  his  or  their  authority,  &c.  not  to  Le 
by  the  Governor,  Lieutenant-Governor,  or  person  ad-  Dec.  31, 1792. 
ministering  the  government  iii  each  of  the  said  pro- 
vinces respectively,  for  issuing  the  writs  of  summons 

and  election,  and  calling  together  the  Legislative  Coun- 
cils and  Assemblies  of  each  of  the  said  provinces  respec- 
tively, shall  not  be  later  than  the  thirty-first  day  of 
December  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety-two. 

50.  Provided  alwavs,  and  be  it  further  enacted  bv  Betweenthe 

v     7  *     commencement 

the  authority  aforesaid,  That  during  such  interval  as  °f  tWs  Act. and 
may  happen  between  the  commencement  of  this  Act,  ;ng  of  the 
within  the   said   provinces  respectively,   and   the  first  counciiand 
meeting  of  the  Legislative  Council   and   Assembly  of  ^^laws6"1" 
each  of  the  said  provinces  respectively,  it  shall  and  may  may  be  made- 
be  lawful  for  the  Governor  or  Lieutenant-Governor  of 
such  province,    or   for   the  person   administering    the 
government  therein,  with  the  consent  of  the  major  part 
of  such  Executive  Council  as  shall  be  appointed  by  His 
Majesty  for  the  affairs  of  such  province,  to  make  tem- 
porary laws  and  ordinances  for  the  good  government, 
peace,  and  welfare  of  such  province,1  in  the  same  man- 
ner, and  under  the  same  restrictions,  as  such  laws  or 
ordinances  might  have  been  made  by  the  Council  for 
the  affairs  of  the  province  of   Quebec,  constituted  by 
virtue   of  the  above-mentioned  Act  of  the  fourteenth 
year  of  the  reign  of  His  present  Majesty ;  and  that  such 
temporary  laws  or  ordinances  shall  be  valid  and  binding 
within    such    province,    until    the    expiration   of    six 
months  after  the  Legislative  Council  and  Assembly  of 
such  province  shall  have  been  first  assembled  by  virtue 
of  and  under  the  authority  of  this  Act ;  subject,  never- 
theless, to  be  sooner  repealed  or  varied  by  any  law  or 
laws  which  may  be  made  by  His  Majesty,  his  heirs  or 

1  See  sec.  91,  B.  N.  A.  Act,  1867,  ante. 
S  2340.  P  P 
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successors,  by  and  with,  the  advice  and  consent  of  the 
said  Legislative  Council  and  Assembly. 

33  GEO.  3.  (1793)  c.  76. 

Determined  by  49  Geo.  3.  c.  27. 

33  Geo.  3.  c.  76.  was  entituled,  "  An  Act  to  establish 
Courts  of  Judicature  in  the  Island  of  Newfoundland 
and  the  islands  adjacent."  This  Act  was,  in  effect,  a 
continuation  of  the  32  Geo.  3.  c.  46.,  which  had  in  its 
turn  re-enacted  31  Geo.  3.  c.  29.,  which  recited  15  Geo. 
3.  c.  31.  and  26  Geo.  3.  c.  26.,  Acts  providing  for  the 
decision  of  questions  concerning  disputes  as  to  the 
wages  of  seamen  engaged  in  the  Newfoundland  fisheries. 
See  for  Imperial  Act  now  partly  in  force,  5  Geo.  4.  c.  67, 
post. 

43  GEO.  3.  (1803)  c.  138. 

On  the  Government  of  British  Columbia  being  esta- 
blished, this  Act  was  repealed  so  far  as  it  affected  that 
province  (see  1  &  2  Geo.  4.  c.  66.,  21  &  22  Vict.  c.  99.), 
and  totally  repealed  by  S.  L.  E.  Act,  1872,  35  &  36 
Vict.  c.  63. 

43  Geo.  3.  c.  138.  was  intituled,  "  An  Act  for  ex- 
tending the  Jurisdiction  of  the  Courts  of  Justice  in  the 
Provinces  of  Lower  and  Tipper  Canada  to  the  trial  and 
punishment  of  persons  guilty  of  crimes  and  offences 
within  certain  parts  of  North  America  adjoining  to  the 
said  provinces." 

The  preamble  was :  Whereas  crimes  and  offences  have 
been  committed  in  the  Indian  territories,  and  other 
parts  of  America,  not  within  the  limits  of  the  provinces 
of  Lower  or  Upper  Canada,  or  either  of  them,  or  of 
the  jurisdiction  of  any  of  the  courts  established  in  those 
provinces,  or  within  the  limits  of  any  civil  Government 
of  the  United  States  of  America,  and  are  therefore 
not  cognizable  by  any  jurisdiction  whatever,  and  by 
reason  thereof  great  crimes  and  offences  have  gone  and 
may  hereafter  go   unpunished,   and   greatly  increase. 
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Eor  remedy  the  Act  then  proceeded  to  enact  section  1, 
That  all  offences  committed  within  any  of  the  Indian 
territories,  or  parts  of  America  not  within  the  limits 
of  either  of  the  said  provinces  of  Lower  or  Tipper 
Canada,  or  of  any  civil  Government  of  the  United 
States,  might  he  tried  and  subject  to  the  same  punish- 
ments as  if  the  same  had  heen  committed  in  Lower 
or  Tipper  Canada.  By  sec.  2,  The  Governor  of  Lower 
Canada  might  empower  persons  to  act  as  justices  for 
any  of  the  Indian  territories  or  parts  of  America 
aforesaid  for  hearing  crimes  and  offences  and  com- 
mitting to  safe  custody  any  offender  for  conveyance 
to  Lower  Canada  for  trial.  By  sec.  3,  Offenders  might 
he  tried  in  the  courts  of  Lower  or  Tipper  Canada,  and 
were  to  he  liable  to  the  same  punishment  awarded  as  if 
such  crime  had  been  really  committed  within  the  juris- 
diction of  the  court  of  the  province  where  tried.  By 
sec.  4,  If  the  offence  charged  under  this  Act  was  proved 
to  have  been  committed  by  a  person  not  a  subject  of 
His  Majesty,  and  also  within  the  limits  of  any  colony, 
settlement,  or  territory  belonging  to  any  European 
State,  the  court  was  to  forthwith  acquit  such  person 
or  persons.  By  sec.  5,  It  was  provided  that  the  trial 
of  a  subject  of  His  Majesty  should  proceed,  although 
it  should  appear  that  the  alleged  offence  had  been 
committed  within  the  limits  of  any  colony,  settlement, 
or  territory  belonging  to  any  European  State. 

49  GEO.  3.  (1809)  c.  27. 

In  part  repealed  by  6  Geo.  4.  c.  59.  s.  9,  and  wholly 
repealed,  except  sec.  14,  by  S.  L.  B.  (No.  2),  1872, 
35  &  36  Vict.  c.  97. 

The  49  Geo.  3.  c.  27.  Act  determined  33  Geo.  3.  c.  76., 
an  Act  for  establishing  courts  of  judicature  in  New- 
foundland, but  re-enacted,  with  amendments,  its  pro- 
visions. 

The  14th  section  of  this  Act  recited  14  Geo.  3.  c.  83. 
and  31  Geo.  3.  c.  31.,  and  then  enacted  that,  notwith- 

pp  2 
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standing  anything  in  the  latter  Act,  the  coast  of  Lab- 
rador and  the  adjacent  islands  (except  the  islands  of 
Madelaine)  should  be  re-annexed  to  the  Government  of 
Newfoundland.  The  6  Geo.  4.  c.  59.  s.  9  re-annexed  to 
Lower  Canada  part  of  the  coast  of  Labrador,  namely, 
so  much  of  the  coast  as  "  lies  to  the  westward  of  a  line 
to  be  drawn  due  north  and  south  from  the  bay  or  har- 
bour of  Ance  Sablon,  inclusive,  as  far  as  the  52nd  de- 
gree of  north  latitude,  with  the  island  of  Anticosti  and 
all  other  islands  adjacent  to  such  part  as  last  aforesaid 
of  the  coast  of  Labrador."  This  latter  Act,  therefore, 
as  regards  the  said  portion  of  the  coast  of  Labrador, 
repealed,  in  part,  49  Geo.  3.  c.  27.  and  5  Geo.  4.  c.  67. 

1  &  2  GEO.  4.  (1821)  c.  66. 
Certain  words  ;  and  Sec.  4  repealed  by  53  &  54  Vict. 
c.  33.  Sec.  5  repealed  altogether,  and  sees.  6,  7,  8, 
9,  10,  11,  12,  13,  so  far  as  they  relate  to  British 
Columbia  and  Vancouver's  Lsland,  by  S.  L.  R.  (1874), 
37  &  38  Yict.  c.  35.  See  for  surrender  of  rights  by 
Hudson  Bay  Company,  31  &  32  Vict.  c.  105. 

An  Act  for  regulating  the  Fur  Trade,  and  estab- 
lishing a  Criminal  and  Civil  Jurisdiction  within 
certain  parts  of  North  America.     [2  July  1821.J 

WHEREAS  the  competition  in  the  fur  trade  between 
the  Governor  and  Company  of  Adventurers  of 
England  trading  into  Hudson's  Bay,  and  certain  associa- 
tions of  persons  trading  under  the  name  of  "  The  North- 
West  Company  of  Montreal,'"  has  been  found  for  some 
years  past  to  be  productive  of  great  inconvenience  and 
loss,  not  only  to  the  said  company  and  associations,  but 
to  the  said  trade  in  general,  and  also  of  great  injury  to 
the  native  Indians,  and  of  other  persons  subjects  of  His 
Majesty  :  And  whereas  the  animosities  and  feuds,  arising 
from  such  competition,  have  also  for  some  years  past 
kept  the  interior  of  America,  to  the  northward  and  west- 
ward of  the  provinces  of  Upper  and  Lower  Canada,  and 
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of  the  territories  of  the  United  States  of  America,  in  a 
state  of  continued  disturbance :  And  whereas  many- 
breaches  of  the  peace,  and  violence  extending  to  the  loss 
of  lives,  and  considerable  destruction  of  property,  have 
continually  occurred  therein  :  And  whereas,  for  remedy 
of  such  evils,  it  is  expedient  and  necessary  that  some 
more  effectual  regulations  should  be  established  for  the 
apprehending,  securing,  and  bringing  to  justice  all 
persons  committing  such  offences,  and  that  His  Majesty 
should  be  empowered  to  regulate  the  said  trade  :  And 
whereas  doubts  have  been  entertained,  whether  the  pro- 
visions of  an  Act  passed  in  the  forty-third  year  of  the 
reign  of  His  late  Majesty  King  George  the  Third,  inti- 
tuled "  An  Act  for  extending  the  Jurisdiction,  of  the  43,^°- 3- 

^  u.  loo. 

Courts  of  Justice  in  the  Provinces  of  Lower  and  Tipper 
Canada,  to  the  Trial  and  Punishment  of  Persons  guilty  of 
Crimes  and  Offences  within  certain  Parts  of  North 
America  adjoining  to  the  said  Provinces,"  extended  to  the 
territories  granted  by  charter  to  the  said  Governor  and 
Company ;  and  it  is  expedient  that  such  doubts  sbould 
be  removed,  and  that  the  said  Act  should  be  further  ex- 
tended :  Be  it  therefore  enacted  by  the  King's  most 
Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  That  from  and  after  the  passing  of  this  Act,  it  Empowering 
shall  be  lawful  for  His  Majesty,  his  heirs  or  successors,  mate  grants  for 
to  make  grants  or  give  his  royal  Hcense,  under  the  hand  LadTtoUeertain 
and  seal  of  one  of  His  Majesty's  principal  Secretaries  of  ^ntesri°c^North 
State,  to  any  body  corporate,  or  company,  or  person  or 
persons,  of  or  for  the  exclusive  privilege  of  trading  with 
the  Indians  in  all  such  parts  of  North  America  as  shall 
be  specified  in  any  such  grants  or  licenses  respectively, 
not  being  part  of  the  lands  or  territories  heretofore 
granted  to  the  said  Governor  and  Company  of  Adven- 
turers of  England  trading  to  Hudson's  .Bow/,  and  not  being 
part  of  any  of  His  Majesty's  provinces  in  North  America, 
or  of  any  lands  or  territories  belonging  to  the  United 
States  of  America  ;  and  all  such  grants  and  licenses  shall 
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be  good,  valid,  and  effectual  for  the  purpose  of  securino" 
to  all  such  bodies  corporate,  or  companies,  or  persons, 
the  sole  and  exclusive  privilege  of  trading  with  the 
Indians  in  all  such  parts  of  North,  America  (except  as 
herein-after  excepted),  as  shall  be  specified  in  such 
grants  or  licenses ;  anything  contained  in  any  Act  or 
Acts  of  Parliament,  or  any  law  to  the  contrary  notwith- 
standing. 

periodsnforhe         2.  Provided  always,  and  be  it  further  enacted,  That 
■which  such       n0  such  grant  or  license,  made  or  given  bv  His  Maiestv. 

grants  may  be.  °  "  «i       ■/  > 

made.  his  heirs  or  successors,  of  any  such  exclusive  privileges 

of  trading  with  the  Indians  in  such  parts  of  North 
America  as  aforesaid,  shall  be  made  or  given  for  any 
longer  period  than  twenty-one  years  ;  and  no  rent  shall 
be  required  or  demanded  for  or  in  respect  of  any  such 
grant  or  license,  or  any  privileges  given  thereby  under 
the  provisions  of  this  Act,  for  the  first  period  of  twenty- 
one  years ;  and  from  and  after  the  expiration  of  such  first 
period  of  twenty- one  years,  it  shall  be  lawful  for  His 
Majesty,  his  heirs  or  successors,  to  reserve  such  rents  in 
any  future  grants  or  licenses  to  be  made  to  the  same  or 
any  other  parties,  as  shall  be  deemed  just  and  reasonahle, 
with  security  for  the  payment  thereof ;  and  such  rents 
shall  be  deemed  part  of  the  land  revenues  of  His  Majesty, 
his  heirs  and  successors,  and  be  applied  and  accounted 
for  as  the  other  land  revenues  of  His  Majesty,  his  heirs 
or  successors,  shall,  at  the  time  of  payment  of  any  such 
rent  being  made,  be  applied  and  accounted  for. 

Persons  to  3    And  fa  it  further  enacted,  That  from  and  after  the 

whom  such 

grants  shall  te  passing  of  this  Act,  the  Governor  and  Company  of  Ad- 
into  security,  venturers  trading  to  Hudson's  Bay,  and  every  body  cor- 
porate and  company  and  person  to  whom  every  such 
grant  or  license  shall  be  made  or  given  as  aforesaid,  shall 
respectively  keep  accurate  registers  of  all  persons  in 
their  employ  in  any  parts  of  North  America,  and  shall, 
once  in  each  year,  return  to  His  Majesty's  Secretaries  of 
State,  accurate  duplicates  of  such  registers,  and  shall 
also  enter  into  such  security  as  shall  be  required  by  His 
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Majesty  for  the  due  execution  of  all  processes,  criminal 
and  civil,  as  well  within  the  territories  included  in  any 
such  grant,  as  within  those  granted  by  charter  to  the 
Governor  and  Company  of  Adventurers  trading  to  Hud- 
son's Bay,  and  for  the  producing  or  delivering  into  safe 
custody,  for  purpose  of  trial,  of  all  persons  in  their 
employ  or  acting  under  their  authority,  who  shall  he 
charged  with  any  criminal  offence,  and  also  for  the  due 
and  faithful  observance  of  all  such  rules,  regulations, 
and  stipulations  as  shall  be  contained  in  any  such  grant 
or  license,  either  for  diminishing  or  preventing  the  sale 
or  distribution  of  spirituous  liquors  to  the  Indians,  or 
for  promoting  their  moral  and  religious  improvement, 
or  for  any  other  object  which  His  Majesty  may  deem 
necessary  for  the  remedy  or  prevention  of  the  other 
evils  which  have  hitherto  been  found  to  exist. 

4.  And  whereas  bv  a  convention  entered  into  be-  Suc,h  W33^  °f 

«  exclusive  trade 

tween  His  Majesty  and  the  United  States  of  America,  not  to  interfere 
it  was  stipulated  and  agreed,  that  any  country  on  the  the  United 
north-west  coast  of  America,  to  the  westward  of  the  S1tf|ts0^ond 
Stony  Mountains,  should  be  free  and  open  to  the  citizens  Mountains- 
and  subjects  of  the  two  powers  for  the  term  of   ten 
years  from  the  date  of  the  signature  of  that  convention ; 
be  it  therefore  enacted,  That  nothing  in  this  Act  con- 
tained shall  be  deemed  or  construed  to  authorize  any 
body   corporate,    company,    or    person,   to    whom   His 
Majesty  may  have,  under  the  provisions  of  this  Act, 
made  a  grant  or  given  a  license  of  exclusive  trade  with 
the  Indians  in  such  parts  of  North  America  as  aforesaid, 
to  claim  or  exercise  any  such  exclusive  trade  within  the 
limits  specified  in  the  said  article,  to  the  prejudice  or 
exclusion  of  any  citizens  of  the  said  United  States  of 
America,  who  may  be  engaged  in  the  said  trade :  Pro- 
vided always,  that  no  British  subject  shall  trade  with 
the  Indians  within  such  limits,  without  such  grant  or 
license  as  is  by  this  Act  required.  c3i380ex3tended 

5.  And  be  it  declared  and  enacted,  That  the  said  Act  tones6 Ranted 
passed  in  the  forty-third  year  of  the  reign  of  His  late  ^yhc™paSnyS 
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Majesty,  intituled  "An  Act  for  extending  the  Jurisdiction 
of  the  Courts  of  Justice  in  the  Provinces  of  Lower  and 
Upper  Canada,  to  the  Trial  and  Punishment  of  Persons 
guilty  of  Crimes  and  Offences  within  certain  Parts  of 
North  America  adjoining  to  the  said  Provinces,"  and  all 
the  clauses  and  provisoes  therein  contained,  shall  be 
deemed  and  construed,  and  it  is  and  are  hereby  respec- 
tively declared,  to  extend  to  and  over,  and  to  be  in  full 
force  in  and  through  all  the  territories  heretofore 
granted  to  the  Company  of  Adventurers  of  England 
trading  to  Hudson's  Bay  ;  anything  in  any  Act  or  Acts 
of  Parliament,  or  this  Act,  or  in  any  grant  or  charter  to 
the  company,  to  the  contrary  notwithstanding. 

St™  este-udi"  6-  And  be  {t  furtner  enacted,  That  from  and  after 
wished  in  Up-  the  passing  of  this  Act,  the  courts  of  judicature  now 

per  Canada  to  ,    ,7  i  ■    i  i        i  P,  ,  -,.  ■,      -,    . 

take  cognizance  existing,  or  which  may  be  hereafter  established  in  the 
indTaTterS-  province  of  Upper  Canada,  shall  have  the  same  civil 
tones.  jurisdiction,  power,  and  authority,  as  well  in  the  cogni- 

zance of  suits,  as  in  the  issuing  process,  mesne  and  final, 
and  in  all  other  respects  whatsoever,  within  the  said. 
Indian  territories,  and  other  parts  of  America  not 
within  the  limits  of  either  of  the  provinces  of  Lower  or 
Upper  Canada,  or  of  any  civil  government  of  the 
United  States,  as  the  said  courts  have  or  are  invested 
with  within  the  limits  of  the  said  provinces  of  Lower 
or  Upper  Canada  respectively;  and  that  all  and  every 
contract,  agreement,  debt,  liability,  and  demand  what- 
soever, made,  entered  into,  incurred,  or  arising  within 
the  said  Indian  territories  and  other  parts  of  America, 
and  all  and  every  wrong  and  injury  to  the  person  or  to 
property,  real  or  personal,  committed  or  done  within 
the  same,  shall  be  and  be  deemed  to  be  of  the  same 
nature,  and  be  cognizable  by  the  same  courts,  magis- 
trates, or  justices  of  the  peace,  and  be  tried  in  the  same 
manner,  and  subject  to  the  same  consequences  in  all 
respects,  as  if  the  same  had  been  made,  entered  into, 
incurred,  arisen,  committed,  or  done  within  the  said 
province  of   Upper  Canada;   anything  in  any  Act  or 
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Acts  of  Parliament,  or  grant  or  charter,  to  the  contrary 
notwithstanding :  Provided  always,  that  all  such  suits  f^Xnoting 
and  actions  relating  to  lands,  or  to  any  claims  in  respect  within  the  Pro- 

-i.  .  i  •  ptt  /*»  7       Tlnce  of  Upper 

of  land,  not  being  within  the  province  oi  Upper  Canada,  Canada  to  be 
shall  he  decided  according  to  the  laws  of  that  part  of  ingtothTiaw" 
the  United  Kingdom  called  England,  and  shall  not  he  °f  England. 
subject  to  or  affected  by  any  local  Acts,   statutes,  or 
laws  of  the  Legislature  of  Upper  Canada. 

7.  And  be  it  further  enacted,  That  all  process,  writs,  for^e^nfes  of 
orders,  judgments,  decrees  and  Acts  whatsoever,  to  be  issued  in  the 
issued,  made,  delivered,  given,  and  done  by  or  under  the  heretofore. 
authority  of  the  said  courts,  or  either  of  them,  shall 
have  the  same  force,  authority,  and  effect  within  the 
said  Indian  territory  and  other  parts  of  America  as  afore- 
said, as  the  same  now  have  within  the  said  province  of 
Tipper  Canada. 

8„  And  be  it  further  enacted,  That  it  shall  be  lawful  Appointment 

of  justices  of 

for  the  Governor  or  Lieutenant-Governor  or  person  peace. 
administering  the  government  for  the  time  being  of 
Lower  Canada,  by  commission  under  his  hand  and  seal, 
to  authorize  all  persons  who  shall  be  appointed  justices 
of  the  peace  under  the  provisions  of  this  Act,  within  the 
said  Indian  territories,  or  other  parts  of  America  as 
aforesaid,  or  any  other  person  who  shall  be  specially 
named  in  any  such  commission,  to  act  as  a  commissioner 
within  the  same,  for  the  purpose  of  executing,  enforcing, 
and  carrying  into  effect  all  such  process,  writs,  orders, 
judgments,  decrees,  and  Acts,  which  shall  be  issued, 
made,  delivered,  given,  or  done  by  the  said  courts  of 
judicature,  and  which  may  require  to  be  enforced  and 
executed  within  the  said  Indian  territories,  or  such 
-  other  parts  of  North  America  as  aforesaid  ;  and  in  case 
any  person  or  persons  whatsoever  residing  or  being 
within  the  said  Indian  territories,  or  such  other  parts  of 
America  as  aforesaid,  shall  refuse  to  obey  or  perform 
any  such  process;  writ,  order,  judgment,  decree,  or  Act 
of  the  said  courts,  or  shall  resist  or  oppose  the  execution 
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thereof,  it  shall  and  may  be  lawful  for  the  said  justices 
of  the  peace  or  commissioners,  and  they  or  any  of  them 
are  and  is  hereby  required,  on  the  same  being  proved 
before  him,  by  the  oath  or  affidavit  of    one   credible 
witness,  to  commit  the  said  person  or  persons  so  offend- 
ing as  aforesaid  to  custody,  in  order  to  his  or  their  being 
conveyed  to  Tipper  Canada ;  and  that  it  shall  be  lawful 
for  any  such  justice  of  the  peace  or  commissioner,  or 
any  person  or  persons  acting  under  his  authority,  to 
convey  or  cause  to  be  conveyed  such  person  or  persons 
so  offending  as  aforesaid  to   Upper  Canada,  in  pursu- 
ance of  such  process,  writ,  order,  decree,  judgment,  or 
act,  and  such  person  and  persons  shall  be  committed 
to  gaol  by  the  said  court,  on  his,  her,  or  their  being 
so  brought  into  the  said  province  of  Upper  Canada,  by 
which  such  process,  writ,  order,  decree,  judgment,  or 
act   was  issued,  made,  delivered,  given,  or  done,  until 
a  final  judgment  or  decree  shall  have  been  pronounced 
in  such  suit,  and  shall  have  been  duly  performed,  and 
all  costs  paid,  in  case  such  person  or  persons  shall  be 
a  party  or  parties  in  such  suit,  or  until  the  trial  of  such 
suit  shall  have  been  concluded,  in  case  such  person  or 
persons  shall  be  a  witness  or  witnesses  therein :  Pro- 
vided always,  that  if  any  person  or  persons  so  appre- 
hended as  aforesaid  shall  enter  into  a  bond  recognizance 
to  any  such  justice  of  the  peace  or  commissioner,  with, 
two  sufficient  sureties,  to  the  satisfaction  of  such  justice 
of  the  peace  or  commissioner,  or  the  said  courts,  con- 
ditioned to  obey  and  perform  such  process,  writ,  order, 
judgment,  decree  or  act  as  aforesaid,  then  and  in  such 
case  it  shall  and  may  be  lawful  for  the  said  justice  of 
the  peace  or  commissioner,  or  the  said  courts,  to  dis- 
charge such  person  or  persons  out  of  custody. 

For  assigning        Qm  And   be  it   further  enacted,   That   in  case  such 

recognizances 

issued.  person  or  persons  shall  not  perform  and  fulfil  the  con- 

dition or  conditions  of  such  recognizance,  then  and  in 
such  case  it  shall  and  may  be  lawful  for  any  such 
justice  or  commissioner,  and  he  is  hereby  required,  to 
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assign  such  recognizance  to  the  plaintiff  or  plaintiffs,  in 
any  suit  in  which  such  process,  writ,  order,  decree, 
judgment,  or  act  shall  have  been  issued,  made,  de- 
livered, given,  or  done,  who  may  maintain  an  action 
in  the  said  courts  in  his  own  name  against  the  said 
sureties,  and  recover  against  such  sureties  the  full 
amount  of  such  loss  or  damage  as  such  plaintiff  shall 
prove  to  have  been  sustained  by  him,  by  reason  of  the 
original  cause  of  action  in  respect  of  which  such  pro- 
cess, writ,  order,  decree,  judgment,  or  act  of  the  said 
courts  were  issued,  made,  delivered,  given,  or  done  as 
aforesaid,  notwithstanding  anything  contained  in  any 
charter  granted  to  the  said  Governor  and  Company  of 
Adventurers  of  England  trading  to  Hudson's  Bay. 

10.  And  be  it  further  enacted,  That  it  sball  be  lawful  Appointment 
for  His  Majesty,  if  he  shall  deem  it  convenient  so  to  determine 

t        i       -  •  •      •  i  causes. 

do,  to  issue  a  commission  or  commissions  to  any  person 
or  persons  to  be  and  act  as  justices  of  the  peace  within 
such  parts  of  America  as  aforesaid,  as  well  within  any 
territories  heretofore  granted  to  the  Company  of  Ad- 
venturers of  England  trading  to  Hudson's  Bay,  as 
within  the  Indian  territories  of  such  other  parts  of 
America  as  aforesaid;  and  it  shall  be  lawful  for  the 
court  in  the  province  of  Tipper  Canada,  in  any  case 
in  which  it  shall  appear  expedient  to  have  any  evidence 
taken  by  commission,  or  any  facts  or  issue,  or  any  cause 
or  suit  ascertained,  to  issue  a  commission  to  any  three 
or  more  of  such  justices  to  take  such  evidence,  and 
return  the  same,  or  try  such  issue,  and  for  that  purpose 
to  hold  courts,  and  to  issue  subpoenas  or  other  processes 
to  compel  attendance  of  plaintiffs,  defendants,  jurors, 
witnesses,  and  all  other  persons  requisite  and  essential 
to  the  execution  of  the  several  purposes  for  which  such 
commission  or  commissions  had  issued,  and  with  the 
like  power  and  authority  as  are  vested  in  the  courts  of 
the  said  province  of  Tipper  Canada;  and  any  order, 
verdict,  judgment,  or  decree  that  shall  be  made,  found, 
declared,  or  published  by  or  before  any  court  or  courts 
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held  under  and  by  virtue  of  such  commission  or  com- 
missions, shall  be  considered  to  be  of  as  full  effect,  and 
enforced  in  like  manner,  as  if  the  same  had  been  made, 
found,  declared,  or  published  within  the  jurisdiction  of 
the  court  of  the  said  province;  and  at  the  time  of 
issuing  such  commission  or  commissions  shall  be  de- 
clared the  place  or  places  where  such  commission  is 
to  be  opened,  and  the  courts  and  proceedings  there- 
under held ;  and  it  shall  be  at  the  same  time  provided 
how  and  by  what  means  the  expenses  of  such  commis- 
sion, and  the  execution  thereof,  shall  be  raised  and  pro- 
vided for. 

His  Majesty  \\    j^fr  }ye  ft  further  enacted,  That  it  shall  be  lawful 

may  issue  com- 
missions under  for  His    Majesty,    notwithstanding  anything  contained 

empowering1     in   this   Act,   or  in  any   charter   granted  to  the  said 

J(WKtsSofre-°    Governor  and   Company   of  Adventurers  of  England 

cord  for  the      trading  to  Hudson's  Bay,  from  time  to  time,  by  any 

trial  of  criminal  ~  "  *  * 

and  civil  commission  under  the  great  seal,  to  authorize  and  em- 

offences 

power  any  such  persons  so  appointed  justices  of  the 
peace  as  aforesaid,  to  sit  and  hold  courts  of  record  for 
the  trial  of  criminal  offences  and  misdemeanors,  and 
also  of  civil  causes ;  and  it  shall  be  lawful  for  His 
Majesty  to  order,  direct,  and  authorize  the  appoint- 
ment of  proper  officers  to  act  in  aid  of  such  courts 
and  justices  within  the  jurisdiction  assigned  to  such 
courts  and  justices  in  any  such  commission;  anything 
in  this  Act,  or  in  any  charter  of  the  Governor  and 
Company  of  Merchant  Adventurers  of  England  trading 
to  Hudson's  Bay,  to  the  contrary  notwithstanding. 


Court  to  be 
constituted  as 
His  Majesty 
shall  direct. 


12.  Provided  always,  and  be  it  further  enacted,  That 
such  courts  shall  be  constituted,  as  to  the  number  of 
justices  to  preside  therein,  and  as  to  such  places  within 
the  said  territories  of  the  said  company,  or  any  Indian 
territories,  or  other  parts  of  North  America  as  afore- 
said, and  the  times  and  manner  of  holding  the  same, 
as  His  Majesty  shall  from  time  to  time  order  and 
direct ;  but  shall  not  try  any  offender  upon  any  charge 
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or  indictment  for  any  felony  made  the  subject  of  capital  J00Jtrn°[to6eX. 
punishment,    or   for   any   offence   or   passing    sentence  t^d  t0  ^P'f1 

-1  '  «  .  offences,  nor  to 

affecting  the  life  of  any  offender,  or  adjudge  or  cause  civil  actions 
any  offender  to  suffer  capital  punishment  or  transpor-  amount  in 
tation,   or  take   cognizance  of  or  try  any  civil  action  l^0^cee  S 
or  suit,  in  which  the  cause  of  such  suit  or  action  shall 
exceed  in  value  the  amount  or  sum  of  two  hundred 
pounds ;    and  in  every  case  of  any  offence  subjecting 
the  person  committing  the  same  to  capital  punishment 
or  transportation,  the  court  or  any  judge  of  any  such 
court,   or  any  justice  or  justices  of  the  peace,  before 
whom  any  such  offender  shall  be  brought,  shall  commit 
such  offender  to  safe  custody,  and  cause  such  offender 
to  be  sent  in  such  custody  for  trial  in  the  court  of  the 
province  of  Upper  Canada. 

13.  And  be  it  further  enacted,  That  all  judgments  Allowing  an 
given  in  any  civil  suit  shall  be  subject  to  appeal  to  His  "pp68,1- 
Majesty  in  Council,  in  like  manner  as  in  other  cases  in 

His  Majesty's  province  of  Upper  Canada,  and  also  in 
any  case  in  which  the  right  or  title  to  any  land  shall 
be  in  question. 

14.  And  be  it  further  enacted,  That  nothing  in  this  Act  not  to 
Act  contained  shall  be  taken  or  construed  to  affect  any  Hudson!  Bay 
right,  privilege,    authority,    or  jurisdiction   which   the  ComPany- 
Governor  and    Company   of    Adventurers    trading    to 
Hudson's  Bay  are  by  law  entitled  to  claim  and  exercise 

under  their  charter ;  but  that  all  such  rights,  privileges, 
authorities,  and  jurisdictions  shall  remain  in  as  full  force, 
virtue,  and  effect,  as  if  this  Act  had  never  been  made ; 
anything  in  this  Act  to  the  contrary  notwithstanding. 

3   GEO.    4.    (1822)    c.   119. 
Repealed  except  sees.  31  and  32,  S.  L.  R.  Act,  1874, 
37  &  38  Vict.  c.  35.     See  6  Geo.  4.  c.  59. 

An  Act  to  regulate  the  Trade  of  the  Provinces 
of  Lower  and  Upper  Canada,  and  for  other 
purposes  relating  to  the  said  Provinces. 

[5  August  1822.] 
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WHEREAS  it  is  expedient  to  make  further  regu- 
lation respecting  the  trade  of  the  provinces  of 
Upper  and  Lower  Canada,  in  North  America;  Be 
it  therefore  enacted  by  the  King's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
Goods  of  the      the  same,  That  from  and  after  the  passing  of  this  Act, 

produce  of  the     .  .  .         ° 

United  states    it  shall  be  lawf  ul  to  import  by  land  or  inland  navigation 

enumerated  in      .  -,-,    ...    T  ,  ■  t  it, 

Schedule  (A.)  m  any  British  or  American  vessel  or  vessels,  boat  or 
pTrtelfinto  boats,  carriage  or  carriages,  the  goods,  wares,  and 
either  of  the      commodities  the  growth,   produce,  or  manufacture  of 

provinces  of  °  x 

Upper  and       the    United    States    of    America,  enumerated   in    the 

schedule  or  table  annexed  to  this   Act  marked   (A.), 

from  any  port  or  place  in  the  United  States  of  America, 

into  any   port  or   place   of  entry  at  which  a  custom 

house  now  is  or  hereafter  may  be  lawfully  established, 

in  either  of  the  provinces  of  Upper  and  Lower  Canada  : 

Power  to  the     Provided  always  nevertheless,  that  it   shall  and  may 

diminish  or  in-  be  lawf  ul  f  or  the   Governor,  Lieutenant-Governor,  or 

o^entrj.6  P°rts  person  administering  the   government  of  either  of  the 

said   provinces   respectively,  by  and    with  the  advice 

and  consent  of  the  Executive  Council  thereof  for  the 

time  being,  from  time  to  time  to  diminish  or  increase 

•  by  proclamation,  the  number  of  ports  or  places  which 

are   or  hereafter  may  be  appointed  in  such  province 

for  the  entry  of  goods,  wares,  and  commodities  imported 

from  the  United  States  of  America. 


Duties  to  be  2.  And  be  it  further  enacted,  That  from  and  after  the 

paid  on  the  .    .,  , 

goods  enu-  passing  of  this  Act,  there  shall  be  raised,  levied,  col- 
Scheduie^B.) ;  lected,  and  paid  unto  His  Majesty,  his  heirs  and  suc- 
cessors, for  and  upon  such  of  the  goods,  wares,  and 
commodities  which  shall  be  so  imported,  as  are  enume- 
rated in  the  schedule  or  table  annexed  to  this  Act 
marked  (B.),  the  several  duties  of  customs  as  the 
same  are  respectively  inserted  or  described  and  set  forth 
in  figures  in  the  said  schedule. 
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3.  Provided    always,   and    be    it    further    enacted,  ^-THaWe 
That  if  upon  the  importation   of  any  article  charged  to  a  colonial 

.  .         •  i      i   ii    i      i     duty  eiual  t0 

with  duty  by  this  Act,  the  said  article  shall  also    be  the  one  im- 

liable  to  the  payment  of  duty  under   the   authority  article  shall  not 

of  any  colonial  law,  equal  to  or  exceeding  in  amount  J^^f mth 

the  duty  charged  by  this  Act,  then  and  in  such  case  the 

duty  charged  upm  such  article  by  this  Act  shall  not 

be    demanded   or  paid  upon  the  importation   of   such 

article  :  Provided  also,  that  if  the  duty  payable  under  ^  ^y be  Iess- 

"    x     *  the  difference 

such  colonial  law  shall  be  less  in  amount  than  the  only  shall  be 
duty  payable  by  this  Act,  then  and  in  such  case  the  pa" 
difference  only  between  the  amount  of  the  duty  payable 
by  this  Act,  and  the  duty  payable  under  the  authority 
of  such  colonial  laws,  shall  be  deemed  to  be  the  duty 
payable  by  this  Act;  and  the  same  shall  be  collected 
and  paid  in  such  and  the  like  manner,  and  appro- 
priated and  applied  to  such  and  the  like  uses,  as  the 
duties  specified  in  the  said  schedule  annexed  to  this 
Act  marked  (B.)  are  directed  to  be  collected,  paid,  ap- 
propriated, and  applied. 

4.  And  be  it  further  enacted,  That  the  same   ton-  Tonnage  duties 

.  for  American 

nage  duties  shall  be  paid  upon  all  American  vessels  or  vessels  to  be  the 

i..  t  .  -i'j  -ii  pji  »i  same  as  United 

boats,  importing  any  goods  into  either  or  the  said  pro-  states  impose 
vinces,  as  are   or  may  be  for  the  time  being  payable  T£s^tlsh 
in  the  United  States  of  America,  on  British  vessels  or 
boats  entering  the  harbours  of  the  State  from  whence 
such  goods  shall  have  been  imported. 

5.  And   be  it  further  enacted,  That  in  all  cases  in  Value  of  goods 

to   DG  AS  CGI*- 

which  the  duties  imposed  by  this   Act    upon  the  im-  tamed  in  the 
portation  of  articles  into  the  said  provinces,  or  either  ^jzq^1^ 
of  them,  are   charged,    not  according  to   the  weight,  e-44- 
gauge,  or  measure,  but  according  to  the  value  thereof, 
such  value  shall  be  ascertained  in  the  mode  prescribed 
by  an  Act  passed  in  this  present  session  of  Parliament, 
intituled  "An  Act  to  regulate  the  Trade  between  His 
Majesty's  Possessions  in  America  and  the  West  Indies, 
and  other  Places  in  America  and  the  West  Indies." 
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dufielbe».0f        6-  And  be  il  furtlier  enacted,  That  if  the  importer 
fused,  collector  or  proprietor  of   such  articles  shall  refuse  to  pay  the 

may  secure  the  7  .  •,-,■,-, 

goods  and  sen  duties  hereby  imposed  thereon,  it  shall  an:l  may  be 
2o°days?wl  "  lawful  for  the  collector  or  other  chief  officer  of  the 
customs  where  such  articles  shall  be  imported,  and  he 
is  hereby  respectively  required,  to  take  and  secure  the 
same,  with  the  casks  or  other  package  thereof,  and  to 
cause  the  same  to  be  publicly  sold,  within  the  space  of 
twenty  days  at  the  most  after  such  refusal  made,  and 
at  such  time  and  place  as  such  officer  shall,  by  four  or 
more  days'  public  notice,  appoint  for  that  purpose; 
which  articles  shall  be  sold  to  the  highest  bidder ;  and 
After  payment  the  money  arising  from  the  sale  thereof  shall  be  applied 

of  duty,  over-  "  u  .  -,     -, 

plus  to  he  paid  to  the  payment  ot  the  said  duties,  together  with  the 

e  impor  er.  ^^g^  ^hic^  shall  bave  been  occasioned  by  the  said 

sale,  and  the  overplus  (if  any)   shall  be  paid  to  such 

importer,  proprietor,  or  any  other  person  authorized  to 

receive  the  same. 

7.  And  whereas  a  certain  Act  made  and  passed  in 
the  twenty-eighth  year  of  the  reign  of  His  late  Majesty 

28 Geo. 3. c. 39.  King  George  the  Third,  intituled,  "An  Act  to  allow 
the  Importation  of  Rum  and  other  Spirits  from  His 
Majesty's  Colonies  or  Plantations  in  the  West  Indies 
into  the  Province  of  Quebec,  without  Payment  of  Duty, 
under  certain  Conditions  and  Restrictions,"  has  been 
repealed  during  the  present  session  of  Parliament: 
And  whereas  doubts  may  be  entertained  whether  a 
certain  other  Act,  passed  in  the  forty-ninth  year  of  His 

49  Geo.  3.  c.  16.  sai<i  iate  Majesty's  reign,  intituled,  "  An  Act  to  allow 

allowing  the  J        J  &  ,    .  , 

importation  of  the  Importation  of  Rum  and  other  Spirits  from  tne 
repea  isian(j  0f  Bermuda  into  the  Province  of  Lower  Canada, 
without  Payment  of  Duty,  on  the  same  Terms  and 
Conditions  as  such  Importation  may  be  made  directly 
from  His  Majesty's  Sugar  Colonies  in  the  West  Indies" 
might  not  still  remain  in  force,  notwithstanding  the 
repeal  of  the  said  first-mentioned  Act ;  be  it  therefore 
enacted  and  declared,  That  the  said  last-mentioned  Act 
shall  be  and  the  same  is  hereby  repealed. 
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8.  And  whereas  it  is  expedient  to  afford  protection  Additional 

to  the  trade  between  the  said  colonies  and  plantations  gallon  on  West 
and  the  province  of  Lower  Canada,  by  imposing  the  porWhrto™" 
same  duty  upon  rum  or  other  spirits,  the  produce  or  ^^\^n^Z. 
manufacture  of  the  said  colonies,  imported  from   Great  dom,  &c. 
Britain  into  the  said  province,  as  is  now  payable  upon 
the  same  articles  when  imported  from  His  Majesty's 
said  colonies  or  plantations  in  the  West  Indies ;  be  it 
therefore  enacted,  That  from  and  after  the  passing  of 
this  Act,  there  shall  be  raised,  levied,  collected,  and 
paid  unto  His  Majesty,  his  heirs  or  successors,  for  and 
upon  every  gallon  of  rum  or  other  spirits,  the  produce 
or  manufacture  of  any  of  His  Majesty's  islands,  colonies, 
or  plantations  in  the  West  Indies,  which  shall  be  im- 
ported or  brought  into  any  part  of  the  said  province  of 
Lower  Canada  from  Great  Britain  or  Ireland,  or  any  of 
the  British  dominions  in  Europe,  the  sum  of  sixpence, 
over  and  above  all  other  duties  now  or  hereafter  to  be 
made  payable  thereon  in  the  said  province. 

9.  And  be  it  further  enacted,  That  the  rates   and  VaJue  of  duties 

and  application 

duties  chargeable  by  this  Act  shall  be  deemed,  and  are  of  the  money 
hereby  declared  to  be  sterling  money  of  Great  Britain,  ansing  " ' '  ■' 
and  shall  be  collected,  recovered,  and  paid  to  the 
amount  of  the  value  which  such  nominal  sums  bear 
in  Great  Britain  ;  and  that  such  sums  may  be  received 
and  taken  according  to  the  proportion  and  value  of  five 
shillings  and  sixpence  to  the  ounce  in  silver ;  and  that 
the  said  duties  herein-before  granted  shall  be  received, 
levied,  collected,  paid,  and  recovered  in  the  same  man- 
ner and  form,  and  by  such  rules,  ways  and  means,  and 
under  such  penalties  and  forfeitures  as  any  other  duties 
payable  to  His  Majesty  upon  goods  imported  into  the 
said  provinces  of  Upper  and  Lower  Canada,  or  into 
either  of  them  respectively,  are  or  shall  be  raised, 
levied,  collected,  paid,  and  recovered  by  any  Act  or 
Acts  of  Parliament,  as  fully  and  effectually  to  all 
intents  and  purposes,  as  if  the  several  clauses,  powers, 
directions,   penalties,   and  forfeitures  relating  thereto 

S  2340.  Q  Q 
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Goods  the  pro- 
duce of  His 
Majesty's  do- 
minions may 
be  exported  to 
any  port  in  the 
United  States; 
Taut  no  arms  or 
naval  stores  to 
be  exported 
without  a 
license. 


were  particularly  repeated  and  again  enacted  in  the 
body  of  this  Act ;  and  that  all  the  moneys  which  shall 
arise  by  the  said  duties  (except  the  necessary  charges  of 
raising,  collecting,  levying,  recovering,  answering,  pay- 
ing,  and  accounting  for  the  same)  shall  be  paid  by  the 
collector  of  His  Majesty's  customs,  into  the  hands  of 
His  Majesty's  Receiver- General  in  the  said  provinces 
respectively  for  the  time  being,  and  shall  be  applied  to 
and  for  the  use  of  the  provinces  of  Upper  and  Lower 
Canada  respectively,  in  sucb  manner  only  as  shall  be 
directed  by  any  law  or  laws  which  may  be  made  by  His 
Majesty,  his  heirs  or  successors,  by  and  with  the  advice 
and  consent  of  the  Legislative  Council  and  Assembly  of 
each  of  the  said  provinces  respectively. 

10.  And  be  it  further  enacted,  That  it  shall  be 
lawful  to  export  in  any  British  or  American  vessel  or 
vessels,  boat  or  boats,  carriage  or  carriages,  from  any  of 
the  ports  or  places  of  entry  now  or  hereafter  to  be 
established  in  the  said  provinces,  to  any  port  or  place  in 
the  United  States  of  America,  any  article  of  the 
growth,  produce,  or  manufacture  of  any  of  His  Ma- 
jesty's dominions,  or  any  other  article  legally  imported 
into  the  said  provinces  :  Provided  always,  that  nothing 
herein  contained  shall  be  construed  to  permit  or  allow 
the  exportation  of  any  arms  or  naval  stores,  unless  a 
license  shall  have  been  obtained  for  that  purpose  from 
His  Majesty's  Secretary  of  State ;  and  in  case  any  such 
articles  shall  be  shipped  or  waterborne  for  the  purpose 
of  being  exported  contrary  to  this  Act,  the  same  shall 
be  forfeited,  and  shall  and  may  be  seized  and  prosecuted 
as  herein-after  directed. 


Not  to  affect 
inland  naviga- 
tion of  the 
provinces. 


11.  And  be  it  further  enacted,  That  nothing  in  this 
Act  contained  shall  be  construed  to  interfere  with  or 
repeal,  as  respects  the  inland  navigation  of  the  said 
provinces,  any  of  the  provisions  contained  in  a  certain 
Act  passed  in  the  seventh  and  eighth  years  of  the  reign 
of  King  William,  intituled,   "  An  Act  for  preventing 
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Prauds,    and    regulating    Abuses    in    the    Plantation  7  & 8  wm- 3- 

00  c.  22. 

Trade " ;  except  in  so  far  as  the  same  are  altered  or 
repealed  by  this  Act. 

12.  And  be  it  further  enacted,  That  all  penalties  and  J^SHf 
forfeitures  incurred  in  either  of  the  said  provinces  under  penalties. 
this  Act  (except  where  it  is  otherwise  provided),  shall 

and  may  be  sued  for  and  prosecuted  in  any  court  having 
competent  jurisdiction  within  such  province  respec- 
tively; and  the  same  shall  and  may  be  recovered, 
divided,  and  accounted  for  in  the  same  manner  and 
form,  and  by  the  same  rules  and  regulations  in  all 
respects,  as  other  penalties  and  forfeitures  for  offences 
against  the  laws  relating  to  the  customs  and  trade  of 
the  said  provinces  respectively,  shall  or  may  by  any 
Act  or  Acts  of  the  legislatures  of  such  provinces  be 
directed  to  be  sued  for,  prosecuted,  recovered,  divided, 
and  accounted  for  within  the  same  respectively. 

13.  And  whereas  it  is  expedient  to  encourage  the  trade  Drawback  on 
between  Canada  and  His  Majesty's  colonies  of  New-  of  mm  and 
foundland,  Nova  Scotia,  New  Brunswick,  and  Prince  Newfoundland, 
Edward  Island,  by  enabling  the  merchants  and  traders  &c- t0  Canada- 
of  Newfoundland  to  export  from  thence  into    Canada 

rum  and  other  spirits,  the  produce  of  the  British  West 
India  Islands,  or  any  of  His  Majesty's  colonies  on  the 
continent  of  South  America,  free  of  any  duty  which  may 
have  been  imposed  upon  its  importation  from  any  of  the 
places  last  aforesaid,  and  for  which  purpose  to  allow, 
upon  the  export  of  such  rum  or  other  spirits,  a  drawback 
of  the  full  duties  paid  upon  the  importation  thereof ;  be 
it  therefore  enacted,  That  from  and  after  the  passing  of 
this  Act,  there  shall  be  paid  and  allowed,  upon  the  ex- 
portation from  any  or  either  of  the  said  colonies  of 
Newfoundland,  Nova  Scotia,  New  Brunswick,  or  Prince 
Edward  Island,  into  Canada,  of  rum  or  other  spirits, 
being  the  produce  of  the  British  West  India  Islands,  or 
any  of  His  Majesty's  colonies  on  the  continent  of  South 
America,  a  drawback  of  the  full  duties  of  customs  which 

QQ  2 
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Conditions  on 
which  the 


may  have  been  paid  upon  the  importation  thereof  from 
any  of  the  places  last  aforesaid,  into  any  or  either  of  the 
said  colonies  of  Newfoundland,  Nova  Scotia,  New  Bruns- 
wick, or  Prince  Edward  Island,  upon  a  certificate  being 
produced,  under  the  hands  and  seals  of  the  collector  and 
comptroller  of  His  Majesty's  customs  at  Quebec,  certi- 
fying that  the  said  rum  or  other  spirits  have  been  duly 
landed  in  Canada. 

14.  And  be  it  further  enacted,  That  no  entry  shall 
drawback  shall  pass,  nor  any  drawback  be  paid  or  allowed,  upon  the  ex- 
portation of  rum  or  other  spirits  from  any  or  either  of 
the  said  colonies  of  Newfoundland,  Nova  Scotia,  New 
Brunswick,  or  Prince  JEdward  Island,  into  Canada, 
unless  such  entry  be  made  in  the  name  of  the  real  owner 
or  owners,  proprietor  or  proprietors  of  the  said  goods ; 
and  that  before  such  owner  or  owners,  proprietor  or  pro- 
prietors, shall  receive  the  said  drawback  so  allowed  as 
aforesaid,  one  or  more  of  them  shall  verify  upon  oath, 
upon  the  debenture  to  be  made  out  for  the  payment  of 
such  drawback,  that  he  or  they  is  or  are  the  real  owner 
or  owners  of  the  said  goods ;  nor  unless  proof  on  oath 
shall  be  made  to  the  satisfaction  of  the  collector  and 
comptroller  of  His  Majesty's  customs  at  the  port  from 
whence  the  said  goods  shall  be  so  imported  into  Canada, 
that  the  full  duties  due  upon  the  importation  of  the  said 
goods  at  the  said  port  had  been  paid  and  discharged : 
Provided  always,  that  in  cases  where  the  owners  of  the 
said  goods  are  resident  in  any  other  part  of  the  British 
dominions,  it  shall  be  lawful  for  their  known  and  estab- 
lished agents  in  the  colonies  from  whence  the  said  goods 
"shall  be  so  imported  into  Canada,  to  take  the  necessary 
oaths  on  behalf  of  the  said  owners. 

Drawback  how       15#  And  be  it  further  enacted.  That  the  said  drawback 

payable. 

shall  be  paid  by  the  collector  of  His  Majesty's  customs 
at  the  port  from  whence  the  said  goods  shall  be  so  im- 
ported into  Canada,  with  the  consent  of  the  comptroller 
there,  out  of  any  moneys  in  his  hands  arising  from  the 
duties  of  customs. 
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16.  And  be  it  further  enacted,  That  no  drawback  J^froT*' 
shall  be  paid  and  allowed  as  aforesaid,  unless  the  said  Newfoundland 
rum  or  other  spirits  shall  be  duly  entered  for  exportation  after  first  im- 
with  the  proper  officers  of  the  customs,  and  actually  por 
shipped  on  board  the  ship  or  vessel  in  which  the  said 

goods  are  intended  to  be  exported,  -within  the  space  of 
one  year  from  the  time  such  rum  or  other  spirits  were 
originally  imported  into  the  colony  from  whence  it  is 
intended  to  export  them  to  Canada,  nor  unless  such 
drawback  shall  be  claimed  within  one  year  after  the 
goods  are  so  shipped  for  exportation. 

17.  And  whereas  since  the  division  of  the  province  of  fgf^°nst^ 
Quebec  into  the  provinces  of  Lower  and  Upper  Canada,  proportions  of 
divers  regulations  have  from  time  to  time  been  made,  by  drawbacks  te- 
agreements  concluded  under  the  authority  of  Acts  passed  ^f"  by6  pro" 
by  the  legislatures  of  the  said  two  provinces  respectively,  arbltrat°rs. 
concerning  the  imposing  of  duties  upon  articles  imported 

into  the  province  of  Lower  Canada,  and  the  payment  of 
drawbacks  of  such  duties  to  the  province  of  Upper 
Canada,  on  account  of  the  proportion  of  goods  so  im- 
ported into  Lower  Canada,  and  passing  from  thence  into 
the  said  province  of  Upper  Canada,  and  consumed  there- 
in ;  the  last  of  which  agreements  expired  on  the  first  day 
of  July  one  thousand  eight  hundred  and  nineteen  :  And 
whereas  it  appears  by  the  report  of  the  commissioners 
last  appointed  for  the  purposes  aforesaid,  that  the  pro- 
vince of  Upper  Canada  claims  certain  arrearages  from 
the  province  of  Lower  Canada,  on  account  of  such  draw- 
backs, which  claims  are  not  admitted  on  the  part  of  the 
province  of  Lower  Canada;  and  it  further  appears  by 
the  report  of  the  said  commissioners,  appointed  on  behalf 
of  both  provinces  for  the  purposes  aforesaid,  that  they 
have  failed  to  establish  any  regulation  for  the  period 
beyond  the  first  day  of  July  one  thousand  eight  hundred 
and  nineteen,  by  reason  that  they  could  not  agree  upon 
the  proportion  of  duties  to  be  paid  to  Upper  Canada  by 
way  of  drawbacks  :  For  remedy  of  the  inconvenience 
occasioned  by  the  suspension  of  the  said  agreement,  and 
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for  the  satisfactory  investigation  and  adjustment  of  the 
said  claims,  be  it  enacted,  That  it  shall  and  may  be  law- 
ful for  the  Governor,  Lieutenant-Governor,  or  person 
administering  the  government  of  each  of  the  said  pro- 
vinces of  Upper  and  Lower  Canada,  so  soon  as  conve- 
niently may  be  after  the  passing  of  this  Act,  to  appoint, 
by  commission  under  the  great  seal  of  his  respective 
province,  one  arbitrator ;  and  that  the  said  arbitrators  so 
appointed  shall  have  power,  by  an  instrument  under 
their  hands  and  seals,  to  appoint  a  third  arbitrator ;  and 
in  case  of  their  not  agreeing  in  such  appointment  within 
one  month  from  the  date  of  the  appointment  of  the 
arbitrators  so  directed  to  be  made  on  the  part  of  the 
respective  provinces,  or  the  last  thereof  if  the  said  ap- 
pointments shall  not  be  made  on  the  same  day.  His 
Majesty,  his  heirs  or  successors,  shall  have  power,  by  an 
instrument  under  his  sign  manual,  to  appoint  such  third 
arbitrator,  who  (if  appointed  in  manner  last  mentioned) 
shall  not  be  an  inhabitant  of  either  of  the  said  provinces ; 
and  that  the  three  arbitrators  so  appointed  as  aforesaid, 
shall  have  power  to  hear  and  determine  all  claims  of  the 
province  of  Upper  Canada  upon  the  province  of  Lower 
Canada,  on  account  of  drawbacks  or  proportion  of  duties 
under  agreements  made  and  ratified  by  the  authority  of 
the  legislatures  of  the  said  two  provinces,  according  to 
the  fair  understanding  and  construction  of  the  said 
agreements  ;  and  also  to  hear  any  claim  which  may  be 
advanced  on  the  part  of  the  province  of  Upper  Canada, 
to  a  proportion  of  duties  heretofore  levied  in  Lower 
Canada  under  British  Acts  of  Parliament,  the  division 
of  which  duties  shall  not  have  been  embraced  within 
the  terms  of  any  provisional  agreement,  and  to  report 
the  particulars  of  any  such  claim,  with  the  evidence 
thereupon,  to  the  Lords  Commissioners  of  His  Majesty  s 
Treasury  for  the  time  being ;  and  if  it  shall  appear  to 
the  Commissioners  of  His  Majesty's  Treasury  that  any 
sum  is  justly  due  from  the  province  of  Lower  Canada 
to  the  province  of  Upper  Canada  on  account  of  such 
last-mentioned  claim,  they  shall  signify  the  same,  to- 
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gether  with  the  amount,  to  the  Governor  or  person 
administering  the  government  of  the  province  of  Lower 
Canada  for  the  time  "being,  who  shall  thereupon  issue 
his  warrant  upon  the  Receiver  -  General  of  Lower 
Canada,  to  pay  such  amount  to  the  Receiver-General 
of  Upper  Canada,  in  full  discharge  of  any  such  claims. 

18.  And  be  it  further  enacted,  That  the  said  arbitra-  Power  of  arK- 

'  trators  to  send 

tors  shall  have  power  to  send  for  and  examine  such  for  persons  and 
persons,    papers,    and    records    as    they    shall    judge 
necessary  for  their  information  in  the  matters  referred 
to  them ;  and  that  if  any  person  or  persons  shall  refuse  Penalty  on  Per- 
or  neglect  to  attend  the  said  arbitrators,  or  to  produce  £50. 
before  them  any  papers  or  documents,  having  been  duly 
served  in   either   province   with  reasonable  notice    in 
writing  for  that  purpose,  he,  she,  or  they  shall  forfeit 
and  pay  the  sum  of  fifty  pounds,  to  be  recovered  by  bill,  .; 

plaint,  or  information,  in  any  court  having  competent 
jurisdiction  within  the  province  in  wbich  such  person 
usually  resides,  to  be  applied  towards  the  support  of  the 
civil  government  of  the  said  province,  and  to  be 
accounted  for  to  His  Majesty,  through  the  Lords  Com- 
missioners of  His  Majesty's  Treasury  for  the  time  being, 
in  such  manner  and  form  as  it  shall  please  His  Majesty 
to  direct. 

19.  And  be  it  further  enacted,  That  the  witnesses  to  witnesses  to  be 
be  produced  before  the  said  arbitrators,  if  it  is  desired  *" 

by  either  of  the  said  arbitrators,  shall  and  may  be  sworn 
before  any  of  His  Majesty's  justices  of  the  peace  within 
either  of  the  said  provinces,  or  before  any  one  of  the 
said  arbitrators,  who  are  hereby  empowered  jointly  or 
severally  to  administer  such  oath ;  and  that  if  any  per-  Penalty  for 
son  shall,  in  any  such  oath  so  taken  as  aforesaid,  wilfully  laise  swearing\ 
forswear  himself,  he  shall  be  deemed  guilty  of  wilful 
and  corrupt  perjury. 

20.  And  be  it  further  enacted,  That  in  case  of  the  APPointing 
death,  removal,  or  incapacity  of  either  of  the  said  arbi-  yLancieT  °n 
trators  before  making  an  award,  or  in  case  the  third 
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arbitrator  chosen  or  appointed  as  aforesaid  shall  refuse 
to  act,  another  shall  be  appointed  in  his  stead,  in  the 
same  manner  as  such  arbitrator  so  dead,  removed,  or 
become  incapable  or  refusing  to  act  as  aforesaid,  was 
originally  appointed ;  and  that  in  case  a  third  arbitra- 
tor shall  be  appointed  by  His  Majesty  as  herein-before 
mentioned,  it  shall  and  may  be  lawful  for  the  Governor- 
in-Chief  in  and  over  the  said  provinces,  to  determine 
the  amount  of  remuneration  to  be  paid  to  such  arbitra- 
tor, which  amount  shall  be  defrayed  in  equal  proportions 
by  each  province,  and  shall  be  paid  by  warrants,  to  be 
issued  for  that  purpose  by  the  Governor,  Lieutenant- 
Governor,  or  person  administering  the  government  of 
each  province,  upon  the  Receiver-General  thereof  re- 
spectively. 

Award  of  arw-       21.  And  be  it  further  enacted,  That  the  award  of  the 

trators  to  be 

final.  majority  of  the  said  arbitrators,  so  far  as  the  same  shall 

be  authorized  by  this  Act,  shall  be  final  and  conclusive 
as  to  all  matters  therein  contained ;  and  that  if  either 
of  the  arbitrators  nominated  by  the  Governor,  Lieu- 
tenant-Governor, or  person  administering  the  govern- 
ment of  either  of  the  said  provinces,  shall  refuse  or 
neglect  to  attend,  on  due  notice  being  given,  the  two 
remaining  arbitrators  may  proceed  to  hear  and  determine 
the  matters  referred  to  them,  in  the  same  manner  as  if 
he  were  present. 

Award  to  be  22.  And  be  it  further  enacted,  That  the  said  arbitra- 

certmed  to  the  ,  , 

Treasury  and     tors,  or  a  majority  of  them  as  herein-before  mentioned, 
&c  of  the    '    shall   certify  the  award  to  be  made  by  them  in  the 
provinces.        premises,   under  their  hands  and  seals,  to  the  Com- 
missioners of  His   Majesty's   Treasury  of  the  United 
Kingdom  of   Great  Britain  and  Ireland,  and  to  the 
Governor,  Lieutenant-Governor,  or  person  administering 
the  government  of  each  of  the  said  provinces ;  and  that 
Payment  of      jf  any  gum  ke  directed  by  the  said  award  to  be  paid  to 

sum  awarded.  «  •>  x 

the  province  of  Upper  Canada  by  the  province  of  Lower 
Canada,  it  shall  and  may  be  lawful  for  the  Governor, 
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Lieutenant  -  Governor,  or  person  administering  the 
government  of  the  said  province  of  Lower  Canada,  and 
he  is  hereby  required  to  issue  his  warrant  upon  the 
Receiver-General  of  the  province  of  Lower  Canada,  in 
favour  of  the  Receiver-General  of  the  province  of  Upper 
Canada,  for  the  sum  so  awarded ;  which  sum  shall  be 
accordingly  paid  by  the  Receiver-General  of  Lower 
Canada,  in  discharge  of  such  warrant,  and  shall  be 
accounted  for  by  him  to  the  Lords  Commissioners  of 
His  Majesty's  Treasury  for  the  time  being,  in  such 
manner  and.  form  as  His  Majesty,  his  heirs  and 
successors,  shall  be  graciously  pleased  to  direct. 

23.  And  be  it  further  enacted,  That  the  arbitrators  Power  to  art,;- 

tr&tors  to  &6t6r~ 

to  be  appointed  under  tbis  Act  shall  have  power  to  hear  mine  claims 
and  determine  any  claim  which  may  be  advanced  on  Low  Canada 
the  part  of  the  province  of  Lower  Canada,  upon  the  canada.er 
province  of  Upper  Canada,  being  of  the  same  descrip- 
tion as  those  which  by  this  Act  may  be  preferred  to  the 
same  arbitrators  on  the  part  of    Upper   Canada;  and 
that  their  award  thereupon  shall  be  final  and  conclusive, 
and  shall  be  carried  into  effect  if  the  same  be  made  in 
favour  of  tbe  province  of  Lower  Canada,  in  the  same 
manner  as  is  herein  directed  with  respect  to  any  award 
which  may  be  made  in  favour  of  the  province  of   Upper 
Canada. 

24.  And   be  it  further   enacted,  That  of  all  duties  Proportion  of 

-..-,-.  ,  .       ,     .     .         n  .  „  duties  arising 

wnicn  nave  been    levied  m  the    province   ot    Lower  in  Lower  can- 
Canada  since  the  first  day  of  July  one  thousand  eight  fifth toUpper8 
hundred  and  nineteen,  under  any  Act  passed  in  the  said  Canada- 
province,  upon  any  goods,  wares,  merchandise,  or  com- 
modities imported  by  sea  into  the  province   of  Lower 
Canada,  and  also  of  all  duties  which  after  the  passing 
of  this    Act,  and  before  the  first   day   of    July   one 
thousand  eight  hundred  and  twenty -four,  shall  be  levied 
in  the  province  of  Loicer  Canada,  under  any  Act  passed 
in  the  said  province,  upon  any  goods,  wares,  merchan- 
dises, or   commodities  imported  by  sea  into  the  said 
province    of  Lower    Canada,  the  province  of    Upper 
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Canada  shall  be  entitled  to  have  and  receive  one-fifth 
part  as  the  proportion  of  duties  arising  and  due  to  the 
said  province  of  Upper  Canada  upon  such  importations  ■ 
and  that  the  Governor,  Lieutenant-Governor,  or  person 
administering  the  government  of  the  province  of  Lower 
Canada,  shall  and  may  issue  his  warrant  forthwith  upon 
the  Receiver-General  of  Lower  Canada,  in  favour  of  the 
Receiver-General  of  the  province  of  Upper  Canada,  for 
such  proportion  of  the  duties  as  shall  have  been  received 
in  the  province  of  Lower  Canada  before  the  passing  of 
this  Act,  and  shall  and  may  on  the  first  day  of  January 
and  the  first  day  of  July,  in  each  and  every  year  there- 
after, issue  his  warrant  upon  the  Receiver-General  of 
Lower  Canada  in  like  manner,  for  the  payment  to  the 
Receiver-General  of  Upper  Canada,  of  such  sum  as  may 
be  then  ascertained  to  be  due  on  account  of  the  said 
proportion,  according  to  the  provisions  of  this  Act. 

m4  dmsions       ^5.  And   be  it  further  enacted,  That  immediately 
of  duties  shall    after  the  said  first  day  of  July  one  thousand  eight  hun- 
arbitrators  as    dred  and  twenty-four,  the  proportion  to  be  paid  to  Upper 
mTntioned?16     Canada  for  the  four  years  next  succeeding,  of  duties 
levied  in  the  province   of  Lower  Canada,   under  the 
authority  of  any  Act  or  Acts  passed  or  to  be  passed 
therein,  upon  goods,  wares,  and  commodities  imported 
therein  by  sea,  shall  and  may  be  ascertained  by  the 
award  of  arbitrators,  to  be  appointed  in  the  same  manner 
and  with  the  same  powers  as  herein-bef ore  provided  with 
respect  to  the  arbitrators  to  whom  the  question  of  arrears 
is  to  be  referred,  and  that  arbitrators  shall  in  like  man- 
Award  to  -he     ner  ^e  appointed,  and  an  award  made  once  after  every 

made  every  x  x  ,       ,  " 

four  years".  four  years  thereafter,  for  the  purpose  of  establishing  such, 
proportion  from  time  to  time ;  and  all  and  every  the  pro- 
visions contained  in  this  Act,  respecting  the  appointment, 
powers,  and  remuneration  of  the  arbitrators  to  be  first 
appointed  after  the  passing  thereof,  and  regarding  the 
execution  of  their  duty,  shall  apply  and  extend  to  the 
arbitrators  to  be  appointed  for  the  purposes  last  herein 
mentioned. 
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26.  And  be  it  further  enacted,  That  after  the  said  Proportion 

hereby  esta^ 

first  day  of  July  one  thousand  eight  hundred  and  twenty-  wished  to  he 

four,  and  until  a  new  proportion  of  duties,  to  be  paid  to  new  one  is 

Upper  Canada,  shall  be   established,  as   herein-before  m  e' 

provided,  and  also  at  all  times  hereafter,  in  default  of 

any  such  proportion  being  appointed,  the  proportion  of 

duties  last  assigned  to  be  paid  to  Upper  Canada  under 

the  authority  of  this  Act,  shall  continue  to  be  paid  by 

the  province  of  Lower  Canada;  and  warrants  shall  issue 

for  the  payment  of  the  same,  in  the  same  manner  as  for 

the  period  before  the  same  first  day  of  July  one  thousand 

eight  hundred  and  twenty-four  :  Provided  always,  that 

it  shall  be  in  the  power  of  the  arbitrators  nevertheless, 

by  their  subsequent  award,  to  alter  such  proportion  from 

the  period  for  which  it  was  last  established,  if  it  shall 

appear  to  them  just  so  to  do. 

27.  And  whereas  by  a  certain  Act  of  the  Parliament  Proportion  of 
of  Or  eat  Britain  passed  in  the  fourteenth  year  of  His  be  allotted  be- 
late  Majesty's  reign,  intituled  "An  Act  to  establish  a  provinces6  w° 
Pund  towards  farther  defraying  the  Charges  of  the  Ad-  i*Geo.  3.e.88. 
ministration  of  Justice  and  Support  of  the  Civil  Govern- 
ment within  the  Province  of  Quebec  in  America'''  certain 
duties  were  imposed  upon  goods  and  commodities  im- 
ported into  the  said  province,  which  duties  are  by  the 
said  Act  directed  to  be  applied,  under  the  authority  of 
the  Lord  High  Treasurer,  or  Commissioners  of  His 
Majesty's  Treasury,  in  making  a  more  certain  and 
adequate  provision  towards  defraying  the  expense  of  the 
administration  of  justice,  and  the  support  of  the  civil  Go- 
vernment in  the  said  province  of  Quebec  ;  and  since  the 
division  of  the  said  province  of  Quebec  into  the  provinces 
of  Upper  and  Lower  Canada,  it  has  been  contended,  on 
behalf  of  the  said  provinces,  that  the  proceeds  of  such 
duties  should  be  distributed  between  the  said  two  pro- 
vinces in  proportion  to  the  amount  of  expenses  defrayed 
by  each  respectively  towards  the  administration  of 
justice  and  the  support  of  its  civil  Government,  and  not 
in  proportion  to  the  estimated  consumption  within  either 
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province  of  the  articles  upon  which  such  duties  shall 
have  heen  paid ;  be  it  therefore  enacted,  That  it  shall  he 
lawful  for  the  arbitrators  to  be  appointed,  from  time  to 
time,  for  the  purpose  of  establishing  the  proportion  which 
shall  be  paid  to  Tipper  Canada,  of  such  duties  as  now 
are,  or  hereafter  may  be  imposed,  by  Acts  passed  in  the 
province  of  Lower  Canada,  to  receive  the  claims  in 
behalf  of  each  province  with  respect  to  its  proportion  of 
duties  levied  under  the  said  Act  passed  in  the  fourteenth 
year  of  His  said  late  Majesty's  reign,  since  the  expiration 
of  the  last  provincial  agreement  heretofore,  ratified 
between  the  said  two  provinces,  or  which  may  hereafter 
be  levied  under  the  authority  of  the  said  Act,  upon  goods 
and  commodities  imported  into  Lower  Canada,  and  to 
report  the  same,  with  the  evidence  thereon,  to  the  Lords 
Commissioners  of  His  Majesty's  Treasury  for  the  United 
Kingdom  of  Great  Britain  and  Ireland  for  the  time 
being,  in  order  that  they  may  make  such  order  respecting 
the  proportion  in  which  the  same  shall  be  expended 
within  each  of  the  said  provinces  respectively,  for  the 
purposes  mentioned  in  the  said  Act,  as  to  them  shall 
seem  meet:  Provided  always  nevertheless,  that  until 
such  order  shall  be  made  by  the  Lords  Commissioners  of 
His  Majesty's  Treasury  as  aforesaid,  the  proceeds  of  such 
duties  shall  be  distributed  in  the  same  proportion  be- 
tween the  said  two  provinces,  as  the  duties  levied  under 
the  provincial  Acts  of  the  province  of  Lower  Canada 
within  the  same  period,  subject  nevertheless  to  be  in- 
creased or  diminished,  as  respects  either  of  the  said 
provinces,  by  any  subsequent  order  of  the  said  Lords 
Commissioners,  extending  to  the  period  for  which  no 
such  order  had  before  been  made. 

Duties  imposed  28.  And  whereas  the  division  of  the  province  of 
ala to^emafn"  Quebec,  into  the  two  provinces  of  Upper  and  Lower 
reptaTedOT1  Canada,  was  intended  for  the  common  benefit  of  His 
ulsktive  Act  Majesty's  subjects  residing  within  both  of  the  newly 
of  that  pro-  constituted  provinces,  and  not  in  any  manner  to  obstruct 
the  intercourse  or  prejudice  the  trade  to  be  carried  on 


vince. 
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by  the  inhabitants  of  any  part  of  the  said  late  province 
of  Quebec  with  Great  Britain,  or  with  other  countries  ; 
and  it  has  accordingly  been  made  a  subject  of  mutual 
stipulation  between  the  said  two  provinces,  in  the  several 
agreements  which  have  heretofore  subsisted,  that  the 
province  of  Upper  Canada  should  not  impose  any  duties 
upon  articles  imported  from  Lower  Canada,  but  would 
permit  and  allow  the  province  of  Lower  Canada  to 
impose  such  duties  as  they  might  think  fit,  upon  articles 
imported  into  the  said  province  of  Lower  Canada;  of 
which  duties  a  certain  proportion  was  by  the  said  agree- 
ments appointed  to  be  paid  to  the  province  of  Upper 
Canada ;  And  whereas  in  consequence  of  the  incon- 
veniences arising  from  the  cessation  of  such  agreements 
as  above  recited,  it  has  been  found  expedient  to  remedy 
the  evils  now  experienced  in  the  province  of  Upper 
Canada,  and  to  guard  against  such  as  might  in  future 
arise  from  the  exercise  of  an  exclusive  control,  by  the 
Legislature  of  Lower  Canada,  over  the  imports  and 
exports  into  and  out  cf  the  port  of  Quebec ;  and  it  is 
further  expedient,  in  order  to  enable  the  said  province 
of  Upper  Canada  to  meet  the  necessary  charges  upon 
its  ordinary  revenue,  and  to  provide  with  sufficient  cer- 
tainty for  the  support  of  its  civil  government,  to  estab- 
lish such  control  as  may  prevent  the  evils  which  have 
arisen  or  may  arise  from  the  Legislature  of  Lower 
Canada  suffering  to  expire  unexpectedly,  or  repealing 
suddenly,  and  without  affording  to  Upper  Canada  an 
opportunity  of  remonstrance,  existing  duties,  upon 
which  the  principal  part  of  its  revenue,  and  the  neces- 
sary maintenance  of  its  Government  may  depend ;  be  it 
therefore  enacted,  That  all  and  every  the  duties  which, 
at  the  time  of  the  expiration  of  the  last  agreement  be- 
tween the  said  provinces  cf  Upper  and  Lower  Canada, 
were  payable  under  any  Act  or  Acts  of  the  province  of 
Lower  Canada,  on  the  importation  of  any  goods,  wares, 
or  commodities  into  the  said  province  of  Lower  Canada 
(except  such  as  may  have  been  imposed  for  the  regula- 
tion of  the  trade  by  land  or  inland  navigation,  between 
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the  said  province  and  the  United  States  of  America), 
shall  be  payable  and  shall  be  levied  according  to  the 
provisions  contained  in  any  such  Acts,  until  any  Act 
or  Acts  for  repealing  or  altering  the  said  duties,  or  acy 
part  thereof  respectively,  shall  be  passed  by  the  Legis- 
lative Council  and  Assembly .  of  the  said  province  of 
Lower  Canada,  and  until  such  Act  or  Acts,  repealing 
or  altering  such  duties,  shall,  after  a  copy  thereof  has 
been  transmitted  to  the  Governor,  Lieutenant-Governor, 
or  person  administering  the  government  of  the  province 
of  Tipper  Canada,  be  laid  before  both  houses  of  the 
Imperial  Parliament,  according  to  the  forms  and  pro- 
visions contained  in  a  certain  Act  of  the  Parliament  of 
Great  Britain,  passed  in  the  thirty-first  year  of  the 
3iGeo. 3. c. 3i.  reign  of  His  said  late  Majesty,  intituled  "An  Act  to 
repeal  certain  parts  of  an  Act  passed  in  the  fourteenth 
year  of  His  Majesty's  reign,  intituled  'An  Act  for 
making  more  effectual  Provision  for  the  Government  of 
the  Province  of  Quebec,  in  North  America,'  and  to 
make  further  Provision  for  the  Government  of  the  said 
Province,"  and  the  royal  assent  thereto  proclaimed 
within  the  province  of  Lower  Canada,  according  to  the 
provisions  of  the  said  last -mentioned  Act. 

No  Act  of  29.  And  be  it  further  enacted,  That  from  and  after 

poIngadutiesm  the  passing  of  this  Act,  no  Act  of  the  Legislature  of 

prov?Me  ofe     the  province  of  Lower  Canada,  whereby  any  additional 

Upper  Canada  or  0ther  duties  shall  or  may  be  imposed  on  articles  im- 

to  be  valid  until  ported  by  sea  into  the  said  province  of  Lower  Canada, 

Parliament.      and  whereby  the  province  of    Upper   Canada  shall  or 

may  in  any  respect  be  directly  or  indirectly  affected, 

shall  have  the  force  of  law  until  the  same  shall  have 

been  laid  before  the  Imperial  Parliament,  as  provided 

in  certain  cases  by  the  said  Act  passed  in  the  thirty-first 

year  of  His  said  late  Majesty's  reign,  and   the  royal 

assent  thereto  published   by  proclamation  in  the  said 

province  of  Lower  Canada,  a  copy  of  such  Act  having, 

within  one  month  from  the  time  of  presenting  the  same 

for  the  royal  assent  in  the  said  province,  been  trans- 
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niitted  by  the  Governor,  Lieutenant-Governor,  or  person 
administering  the  government  of  the  province  of  Lower 
Canada,    to    the    Governor,   Lieutenant-Governor,    or 
person  administering  the  government  of  the  province 
of  Upper  Canada :  Provided  always  nevertheless,  that 
it  shall  not  be  necessary  to  transmit  any  such  Act  to 
be  laid  before  the  Imperial  Parliament,  if,  before  the 
same  shall  have  been  presented   for   the  royal  assent 
within  the  said  province  of  Lower  Canada,  the  Legis- 
lative   Council   and    House   of   Assembly    of  the   said 
province   of    Upper   Canada  shall,   by   address   to   the 
Governor,  Lieutenant-Governor,  or    person  administer- 
ing the   government   of  the   said  province  of    Upper 
Canada,  pray  that  their  concurrence  in  the  imposition 
of  the  duties  intended  to  be  imposed  by  such  Act  may 
be  signified  to  the  Governor,  Lieutenant-Governor,  or 
person  administering  the  government  of  the  said  pro- 
vince of  Lower  Canada. 

30.  And  whereas  it  is  expedient  that  the  productions  ^ff^mghig 
of  the  province  of   Upper  Canada  should  be  permitted  toHisMa- 

,.  ,.  ,  .  -.  ,    jesty  s  subjects 

to  be  exported  without  being  made  subject  by  any  Act  may  go  from 
of  the  province  of  Lower  Canada,  either  directly  or  in-  into  Lower 
directly,  to  duties  or  impositions  on  their  arrival  in  that  j^^X* 
province,  or  in  passing  through  the  waters  thereof :  Be  it  foreign  produc- 
enacted,  That  from  and  after  the  passing  of  this  Act,  being  subject  to 
all  and  every  the  boats,  scows,  rafts,  cribs,  and  other  any  u  7' 
craft  belonging  to  any  of  His  Majesty's  subjects,  and 
coming  from  the  province  of  Upper   Canada  into  the 
province  of  Lower  Canada,  not  laden  with  the  produc- 
tions of  any  foreign  country,  shall  be  allowed  freely  to 
pass  into  and  through  the  said  province,  and  shall  not 
be  subject  to  any  rate,  tax,  duty,  or  imposition,  other 
than  any  charge  which  may  now  exist  for  pilotage,  or 
which  may  now  be  established  for  toll  at  any  lock  or 
other  work  now    actually    erected    on  the  navigable 
waters  thereof;  any  law,  statute,  or  usage  of  the  pro- 
vince of  Lower  Canada  to  the  contrary  notwithstand- 
ing ;  and  that  the  expense  of  improving  the  navigation 
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^provSg8  of  the  waters  of  the  river  Saint  Lawrence  shall  in 
shaubepafd.11  future  be  defraye<*  by  such  measures  and  in  such  pro- 
portions  as  the  arbitrators  to  he  appointed  under  the 
provisions  of  this  Act  shall  determine,  upon  the  prayer 
of  either  province :  Provided  always,  that  no  such  de- 
termination shall  be  carried  into  effect  until  sanctioned 
and  enacted  by  the  legislatures  of  both  of  the  said 
provinces. 


Lands  hold  in 
fief  and  seig- 
nory  may,  on 
petition  of  the 
owners  to  His 
Majesty,  &c, 
be  changed  to 
the  tenure  of 
free  and  com- 
mon socage. 


31.    And    whereas    doubts    have    been    entertained 
whether  the  tenures  of  lands  within  the  said  provinces 
of  Upper  and  Lower  Canada  holden  in  fief  andseignory 
can  legally  be  changed :  And  whereas  it  may  materially 
tend  to  the  improvement  of  such  lands,  and  to  the 
general  advantage  of  the  said  provinces,  that  such  ten- 
ures may  henceforth  be  changed  in  manner  herein-after 
mentioned:  Be   it  therefore  further  enacted  and  de- 
clared, That  if  any  person  or  persons  holding  any  lands 
in  the  said  provinces  of  Lower  and    Upper  Canada,  or 
either  of  them,  in  fief  and  seignoiy,  and  having  legal 
power  and  authority  to  alienate  the  same,  shall  at  any 
time  from  and  after  the  commencement  of  this  Act, 
surrender  the  same  into  the  hands  of  His  Majesty,  his 
heirs  or  successors,  and  shall  by  petition  to  His  Majesty, 
or  to  the  Governor,  Lieutenant-Governor,  or  person  ad- 
ministering the  government  of  the  province  in  Avhich 
the  lands  so  holden  shall  be  situated,  set  forth  that  he, 
she,  or  they  is  or  are  desirous  of  holding  the  same  in 
free  and  common  socage,  such  Governor,  Lieutenant- 
Governor,  or  person  administering  the  government  of 
such  province  as  aforesaid  in  pursuance  of  His  Majesty's 
instructions,  transmitted   through  his  principal  Secre- 
tary of  State  for  Colonial  Affairs,  and  by  and  with  the 
advice  and  consent  of  the  Executive  Council  of  such 
province,  shall  cause  a  fresh  grant  to  be  made  to  such 
person  or  persons  of  such  lands  to  be  holden  in  free  and 
common  socage  in  like  manner  as  lands  are  now  holden 
in  free  and  common  socage  in  that  part  of  Great  Britain 
called  England  ;  subject  nevertheless  to  payment  to  His 
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Majesty,  by  such  grantee  or  grantees,  of  such  sum  or 
sums  of  money  as  and  for  a  commutation  for  the  fines 
and  other  dues  which  would  have  been  payable  to  His 
Majesty  under  the  original  tenures,  and  to  such  condi- 
tions as  to  His  Majesty,  or  to  the  said  Governor, 
Lieutenant-Governor,  or  person  administering  the  go- 
vernment as  aforesaid,  shall  seem  just  and  reasonable: 
Provided  always,  that  on  any  such  fresh  grant  being 
made  as  aforesaid,  no  allotment  or  appropriation  of 
lands  for  the  support  and  maintenance  of  a  Protestant 
clergy  shall  be  necessary ;  but  every  such  fresh  grant 
shall  be  valid  and  effectual  without  any  specification  of 
lands  for  the  purpose  aforesaid ;  any  law  or  statute  to 
the  contrary  thereof  in  anywise  notwithstanding. 

32.  And  be  it  further  enacted,  That  it  shall  and  may  His  Majesty 
be  lawful  for  His  Majesty,  his  heirs  and  successors,  to  m^peraons8 
commute   with   any  person   holding  lands   at    Cens   et  atcensetnds 
Rentes  in  any  censive  or  fief  of  His  Majesty  within  Rentes. 
either   of    the   said  provinces,    and    such   person   may 

obtain  a  release  from  His  Majesty  of  all  feudal  rights 
arising  by  reason  of  such  tenure,  and  receive  a  grant 
from  His  Majesty,  his  heirs  or  successors,  in  free  and 
common  socage,  upon  payment  to  His  Majesty  of  such 
sum  of  money  as  His  Majesty,  his  heirs  or  successors, 
may  deem  to  be  just  and  reasonable,  by  reason  of  the 
release  and  grant  aforesaid;  and  all  such  sums  of 
money  as  shall  be  paid  upon  any  commutations  made 
by  virtue  of  this  Act  shall  be  applied  towards  the 
administration  of  justice  and  the  support  of  the  civil 
government  of  the  said  province. 

33.  And  be  it  further  enacted,  That  if  any  person  or  General  issue. 
persons  shall  be  sued  or  prosecuted  for  anything  done 

or  to  be  done  in  pursuance  of  this  Act,  such  person  or 
persons  may  plead  the  general  issue,  and  give  this  Act 
and  the  special  matter  in  evidence  ;  and  if  the  plaintiff 
or  plaintiffs,  prosecutor  or  prosecutors,  shall  become 
non-suit,  or  forbear  the  prosecution,  or  discontinue  his, 
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Treble  costs. 


her,  or  their  action,  or  if  a  verdict  shall  pass  against 
him,  her,  or  them,  the  defendants  shall  have  treble 
costs,  and  shall  have  the  like  remedy  for  the  same  as 
in  cases  where  costs  are  by  law  given  to  defendants. 


Asses. 


SCHEDULES  TO  WHICH  THIS  ACT  EEFEES. 
SCHEDULE  (A.) 

Live  Stock  of  any  sort 


Barley. 

Beans. 

Biscuit. 

Bread. 

Beaver,  and  all  sorts  of  Fur. 

Bowsprits. 

Calavaiices. 

Cocoa. 

Cattle. 

Cochineal. 

Coin  and  Bullion. 

Cotton  Wool. 

Drugs  of  all  sorts. 

Diamonds  and  Precious  Stones. 

Flax. 

Fruit  and  Vegetables. 

Fustick,  and  all   sorts  of  Wood 

for  Dyers'  use. 
Flour. 

Grain  of  any  sort. 
Garden  Seeds. 

Hemp. 

Heading  Boards. 

Horses. 

Hogs. 

Hides. 

Hay. 

Hoops. 

Hardwood  or  Mill  Timber. 


Indigo. 


Lumber. 
Logwood. 

Mahogany  and  other  Wood  for 

Cabinet  Wares. 
Masts. 
Mules. 

Neat  Cattle. 

Oats. 

Pease. 
Potatoes. 
Poultry. 
Pitch. 

Eye. 
Eice. 

Staves. 
Skins. 
Shingles. 
Sheep. 

Tar. 

Tallow. 

Tobacco. 

Turpentine. 

Timber. 

Tortoise-shell. 

Wool. 
Wheat. 

Yards. 


SCHEDULE  (B.) 


Barrel  of  Wheat  Flour,  not  weighing  more  than  196  lbs.  net 

weight  - 

Barrel  of  Biscuit,  not  weighing  more  than  196  lbs.  net  weight 
For  every  cwt.  of  Biscuit 
For  every  100  lbs.  of  Bread,  made  from  wheat  or  other  grain, 

imported  in  bags  or  packages  - 


£ 

s. 

d. 

Sterling. 
0    5    0 

0 

2 

6 

0 

1 

6 

0    2    6 


£    s. 

d. 

Sterling. 

0    2 

6 

0     0 

1 

0     2 

6 

0    7 

0 

0  14 

0 

1     1 

0 

0  15 

0 

1     1 

0 

1     1 

0 

1     8 

0 

0     5 

3 

10    0 

0 

10    0 

0 

10    0 

0 
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For  every  barrel  of  Flour,  not  weighing  more  than  196  lbs. 

made  from  Rye,  Peas,  or  Beans  - 
For  every  bushel  of  Peas,  Beans,  Rye,  or  Oalavances 
Rice,  for  every  100  lbs.  net  weight 
For  every  1,000  Shingles,  called  Boston  Chips,  not  more  than 

12  inches  in  length 
For  every   1,000  Shingles,  being  more  than    12  inches  in 

length 
For  every  1,000  Red  Oak  Staves 
For  every  1,000  White  Oak  Staves  or  Headings 
For  every  1,000  Feet  of  White  or  Yellow  Pine  Lumber,  of 

one  inch  thick 
For  every  1,000  feet  of  Pitch  Pine  Lumber 
Other  kinds  of  Wood  and  Lumber,  per  1,000  feet 
For  every  1,000  Wood  Hoops 
Horses,  for  every  £100  of  the  value  thereof 
Neat  Cattle,  for  every  £100  of  the  value  thereof 
All  other  Live  Stock,  for  every  £100  of  the  value  thereof 

5  GEO.  4.  (1824)  c.  67. 

Repealed  in  part  to  the  effect  of  re-annexing  part  of 
the  coast  of  Labrador,  &c.  to  Lower  Canada,  by 
6  Geo.  4.  c.  59.  s.  9.  Certain  words  repealed  by  S.  L.  R. 
1890  (No.  1).  See  ante,  49  Geo.  3.  c.  27.  Continued  in 
force  by  10  Geo.  4.  c.  17.,  and  by  2  &  3  Will.  4.  c.  78., 
until  altered  by  the  advice  of  the  House  of  Assembly. 

An  Act  for  the  better  Administration  of  Justice 
in  Newfoundland,  and  for  other  Purposes. 

[17th  June  1824.] 

WHEBEAS  it  is  expedient  to  make  further  provi- 
sion for   the    administration    of  justice  in  the 
colony  of  Newfoundland ;  be  it  therefore  enacted  by  the 
King's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  That  it  shall  and  may  be  His  Majesty 
lawful  for  His  Majesty,  by  his  charter  or  letters  patent  superior'court 
under  the  great  seal,  to  institute  a  Superior  Court  of  Ne^foundkndD 
Judicature   in    Newfoundland,   which  shall  be   called  Thich  court 
"  The  Supreme  Court  of  Newfoundland  "  ;  and  the  said  of  oyer  and  ter- 
court  shall  be  a  court  of  record,  and  shall  have  all  gJnerai'gaoi 
civil  and  criminal  jurisdiction  whatever  in  Newfound-  dellTery- 
land,  and  in  all  lands,  islands,  and  territories  dependent 
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upon  the  Government  thereof,  as  fully  and  amply,  to 
all  intents  and  purposes,  as  His  Majesty's  Courts  of 
King's  Bench,  Common  Pleas,  Exchequer,  and  High 
Court  of  Chancery,  in  that  part  of  Great  Britain  called 
England,  have,  or  any  of  them  hath;  and  the  said 
Supreme  Court  shall  also  he  a  court  of  oyer  and  ter- 
miner and  general  gaol  delivery  in  and  for  Newfound- 
land, and  all  places  within  the  Government  thereof; 
and  shall  also  have  jurisdiclion  in  all  cases  of  crimes 
and  misdemeanors  committed  on  the  hanks  of  New- 
foundland, or  any  of  the  seas  or  island  to  which  ships 
or  vessels  repair  from  Newfoundland  for  carrying  on 
the  fishery. 

toTeTelcPw  2#  And  be  **  furtner  enacted,  That  the  said  Supreme 
chief  judge  and  Court  shall  be  holden  by  a  chief  judge  and  two  assistant 

two  assistant       •      i  -,.  , .      ,        ,  .    .  .         _ 

judges  appoint-  .]uages,  being  respectively  barristers  in  England  or 
iyf  who  may  Irelan&  of  at  least  three  years  standing,  or  in  some  of 
andT  ohi™  His  MaJesty's  colonies  or  plantations,  who  shall  be 
others.  appointed  to   such  their  offices   by   His   Majesty,  his 

heirs  and  successors :  Provided  always,  that  it  shall  be 
lawful  for  His  Majesty,  his  heirs  and  successors,  from 
time  to  time  as  occasion  may  require,  to  remove  and 
displace  any   such    chief  judge   or   assistant  judge  as 
aforesaid,  and  in  his  stead  to  appoint  any  other  fit  and 
proper  person,  being  a  barrister  as  aforesaid,  to  be  the 
chief  judge  or  assistant  judge  of  the  said  court,  as  the 
Governor  of      case  may  be  :  And  provided  also,  that  in  case  any  such 
may  appoint1     chief  judge  or  assistant   judge   shall   be   absent  from 
taingcases CBr"    Newfoundland,  or  die,  or  resign  such  his  office,  or  by 
reason  of  sickness  or  otherwise  shall  become  incapable 
of  performing  the  duties  thereof,   then  and  in  every 
such  case  it  shall  be  lawful  for  the  Governor  or  acting 
Governor   of  Newfoundland,   for  the    time    being,   to 
nominate  and  appoint  some  fit  and  proper  person  to  act 
as  chief  judge  or  assistant  judge,  as  the  case  may  be,  in 
the  place  or  stead  of  the  judge  so  being  absent,  dying, 
resigning  his  office,  or  becoming  incapable  of  perform- 
ing the  duties  thereof,  until  such  judge  shall  resume 
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the  duties  of  his  office,  or  until  a  successor  shall  be 
appointed  by  His  Majesty,  his  heirs  and  successors  ;  and 
the  said  chief  judge  and  assistant  judges  shall  respec- 
tively have  and  exercise  such  and  the  like  powers  and 
authorities  in  Newfoundland,  and  in  all  places  de- 
pendent upon  the  Government  thereof,  as  any  judge  of 
any  of  His  Majesty's  said  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  or  as  the  Lord  High 
Chancellor  of  Great  Britain,  hath  or  exercises  in 
England. 

3.  And  be  it  further  enacted,  That  all  issues  of  fact  issues  of  fact 
which  may  be  joined  between  the  parties  in  any  action  Saint  John's 
at  law    originally   brought   before   the    said    Supreme    ya]ury" 
Court  of  Record,  or  which  may  be  joined  upon  any 
criminal  information  or  prosecution  depending  in  that 

court,  shall  be  tried  at  the  town  of  Saint  John's  in  the 
island  of  Newfoundland,  by  a  jury  of  twelve  men;  and 
for  the  purpose  of  hearing  and  trying  all  suif,s,  actions,  Appointment 
and  all  informations,  prosecutions,  and  other  proceed- 
ings, of  what  nature  or  kind  soever,  which  may  be 
brought  or  commenced  in  the  said  Supreme  Court,  one 
or  more  term  or  terms,  or  session  or  sessions  of  the  said 
court,  shall  be  held  at  the  town  of  Saint  John's  afore- 
said, in  each  year,  by  the  said  chief  judge  and  assistant 
judges,  at  such  times  as  the  Governor  or  acting  Gover- 
nor of  the  said  colony  shall  from  time  to  time,  by  any 
proclamation  to  be  by  him  for  that  purpose  issued, 
direct  and  appoint. 

4.  And  be  it  further  enacted,  That  as  often  as  any  Actions  in 
information,  action,  or  suit  shall  be  brought  or  prose-  ia^eiating7to 
cuted  before  the  said  Supreme  Court,  for  the  breach  or  BritfsWo6- 
violation  of  any  law  relating  to  the  trade  or  revenue  of  niefin 4merica 
the  British  colonies  or  plantations  in  America,  such  cording  to  pro- 
information,  action,  or  suit  shall  be  heard  and  deter-  Courte  of  viee- 
mined  by  the  said  court,  according  to  the   course  of  Admiralty- 
proceeding  in  similar  cases  in  the  Courts  of  Vice-Ad- 
miralty in  the  said  colonies  or  plantations ;  and  that  it 
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shall  and  may  be  lawful  for  the  party  or  parties  feeling 
aggrieved  by  the    judgment    or    decree    of    the  said 
Appeal.  Supreme  Court,  in  any  such  case,  to  appeal  from  such 

judgment  or  decree  to  the  High  Court  of  Admiralty,  or 
to  His  Majesty  in  Council,  under  such  and  the  lite  rules 
and  regulations  as  are  observed  in  appeals  from  the  said 
Courts  of  Vice-Admiralty. 

may  granfad^  5.  And  be  it  further  enacted,  That  the  said  Supreme 
tilSTf  °f  Court  shaU  have  P°wer  to  g^t  administration  of  the 
inrobatesS0fnd  effects  of  Estates,  and  the  probate  of  wills  ;  and  that 
wills,  &e.  the  effects  of  deceased  persons  shall  not  be  administered 
within  the  island  of  Newfoundland,  or  any  island,  place, 
or  territory  dependent  upon  the  Government  thereof, 
unless  administration  or  probate  shall  have  been  duly 
granted  by  the  said  Supreme  Court ;  and  in  all  cases 
where  the  executor  or  executors  of  any  will  in  New- 
foundland, or  the  dependencies  thereof,  upon  being 
duly  cited,  shall  refuse  or  neglect  to  take  out  probate 
as  aforesaid  ;  or  where  the  next  of  kin  shall  be  absent 
from  Newfoundland,  and  the  effects  of  the  deceased 
shall  appear  to  the  said  Supreme  Court  to  be  exposed 
and  liable  to  waste,  it  shall  be  lawful  for  the  said. 
Supreme  Court  to  authorize  and  empower  the  registrar 
or  clerk  of  the  said  court,  or  some  other  fit  and  proper 
person,  to  collect  the  said  effects,  and  hold,  or  deposit, 
or  invest  the  same  in  such  manner  and  place,  or  upon 
such  security,  and  subject  to  such  orders  and  directions 
as  shall  be  made  by  the  said  Supreme  Court  in  respect 
of  the  custody,  control,  or  disposal  of  such  effects. 

Supreme  Court  QM  And  be  it  further  enacted,  That  the  said  Supreme 
guOTdS&r  Court  shall  have  power  and  authority  to  appoint 
iunanticSand  guardians  and  keepers  for  infants  and  their  estates, 
according  to  the  order  and  course  observed  in  such  cases 
in  England  ;  and  also  to  appoint  guardians  and  keepers 
of  the  persons  and  estates  of  natural  fools,  and  of  such 
as  are  or  shall  be  deprived  of  their  reason  or  under- 
standing, so  as  to  be  unable  to  govern  themselves  and  their 
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affairs,  which  the  said  Supreme  Court  shall  have  power 
and  authority  to  enquire  of  and  determine,  by  inspection 
of  the  person,  or  by  such  other  ways  and  means  as  to 
such  Supreme  Court  shall  seem  best  for  ascertaining 
the  truth. 

7.  And  be  it  further  enacted,  That  it  shall  and  may  Governor  may 

.  „        , ,        divide  colony 

be  lawful  for  the  Governor  or  acting  Governor  tor  tne  into  three  dis- 
time  being  of  Newfoundland,  by  any  proclamation  or 
proclamations  to  be  by  him  for  that  purpose  issued,  to 
apportion  and  divide  the  said  colony  into  three  several 
districts,  and  to  fix  and  ascertain  the  boundaries  and 
limits  of  every  such  district,  and  such  boundaries  or 
limits  from  time  to  time  to  alter  as  occasion  may 
require :  Provided  always,  that  such  apportionment  of 
the  said  colony  into  such  districts  as  aforesaid,  be  made 
in  such  manner  as  to  such  Governor  or  acting  Governor 
may  appear  to  be  best  adapted  for  enabling  the  inhabi- 
tants of  the  said  colony  to  resort  with  ease  and  con- 
venience to  the  circuit  courts  to  be  therein  established 
as  after  mentioned. 

8.  And  be  it  further  enacted,  That  it  shall  and  mav  His  ^J^y 

"    may  institute 

be  lawful  for   His   Majesty,  by   any   such  charter  or  circuit  courts. 

letters  patent  as  aforesaid,  to  institute  circuit  courts  in 

each  of  the  three  districts  in  which  the  said  colony  may 

be  so  divided  as  aforesaid  ;  and  each  of  the  said  circuit 

courts  shall  be  holden  once  at  least  in  each  year  by  the 

said  chief  judge,  or  by  one  of  the  said  assistant  judges 

of  the  said  Supreme  Court  of  Newfoundland,  at  such 

times,  and  at  such  one  or  more  place  or  places  within 

each  of  the  said  districts,  as  the  Governor  or  acting 

Governor  for  the  time  being  of  Newfoundland  shall  from 

time  to  time  direct  and  appoint. 

9.  And  be  it  further  enacted,  That  the  said  circuit  circuit  courts 
courts  shall  be  respectively  courts  of  record,  and  shall,  recorder-0* 
within  the  district  in  which  it  mav  be  holden,  have  and  ?isi.Bg.^e  same 

.       .    ,.  jurisdiction  as 

exercise  all  such  and  the  same  jurisdiction,  powers,  and  tie  Supreme 
authority,  as  is  hereby  vested  in  the  said  Supreme  Court  i^iL'cSe^of 
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treason  and 
felonies,  not 
•within  benefit 
of  clergy,  &c. 


Crimes  cogniz- 
able in  circuit 
courts  and  civil 
actions  to  be 
tried  by  jury 
according  to 
the  law  of 
England. 


But  where  a 
jury  shall  not 
be  formed, 
trials  for  crimes 
shall  be  had  by 
the  circuit 
judge  and  three 
assessors,  being 
justices  of 
peace,  and  no- 
minated by  the 
Governor. 

Such  assessors 
liable  to  be 
challenged. 


of  Newfoundland  throughout  the  whole  of  the  said 
colony;  saving  and  excepting  the  trying  and  deter- 
mining of  treasons,  or  misprisions  of  treason,  and 
felonies  not  within  the  benefit  of  clergy,  and  the  hearing 
or  determining  of  any  information,  suit,  or  action,  for 
the  breach  or  violation  of  any  Act  of  Parliament  re- 
lating to.  the  trade  and  revenue  of  the  British  colonies 
in  America  ;  all  which  said  crimes  and  offences,  infor- 
mations, suits,  and  actions,  shall  be  tried,  enquired  of, 
heard,  and  determined  in  the  said  Supreme  Court  of 
Newfoundland,  and  not  elsewhere  within  the  said 
colony. 

10.  And  be  it  further  enacted,  That  all  crimes  and 
misdemeanors,  cognizable  in  the  said  circuit  courts,  and 
all  issues  of  fact  which  may  be  joined  between  the 
parties  in  any  civil  action,  depending  in  the  said  circuit 
courts,  shall  be  enquired  of,  heard,  and  determined  by 
the  said  circuit  judge,  and  a  jury  of  twelve  men,  accord- 
ing to  the  rules  and  course  of  the  law  of  England,  as 
far  as  the  situation  and  circumstances  of  the  said  colony 
will  permit. 

11.  Provided  nevertheless,  and  be  it  further  enacted, 
That  if  upon  the  trial  of  any  crimes  or  misdemeanors 
before  any  of  the  said  circuit  courts,  twelve  good  and 
lawful  men  shall  not  appear  to  form  a  jury,  then  and  in 
all  such  cases  such  trial  shall  be  had  by  the  circuit 
judge  and  three  assessors,  being  justices  of  the  peace  in 
and  for  the  said  colony,  or  for  some  district  thereof; 
and  the  said  justices  shall  be  nominated  from  time  to 
time  to  serve  as  such  assessors  as  aforesaid  by  the 
Governor  or  acting  Governor  for  the  time  being  of  the 
said  colony,  and  shall  severally  be  liable  to  be  challenged 
or  objected  to  upon  the  special  ground  of  direct  interest 
or  affection,  to  be  specified  in  open  court  at  the  time  of 
challenge ;  and  in  case  of  such  challenge  or  objection 
being  allowed  by  the  judge  of  the  said  circuit  court,  the 
justice  of  the  peace  so  challenged  or  objected  to  shall 
be  succeeded  by  another  such  justice  of  the  peace,  who 


1824.]       5  GEO.  4.  c.  67.— EVIDENCE  IN"  WEITING.  633 

shall  in  like  manner  be  nominated  by  the  Governor  or 
acting  Governor  for  the  time  being  as  aforesaid,  and  be 
liable  in  the  same  manner  to  challenge  or  objection, 
until  three  such  justices  of  the  peace  shall  appear  duly 
qualified  for  the  trial  of  any  offender  in  the  said  circuit 
courts  respectively ;  and  the  said  justices  of  the  peace 
shall  thereupon  severally  take  and  repeat  in  open  court 
the  same  oath  as  is  taken  by  petit  jurors  impannelled 
for  the  trial  of  any  crime  or  misdemeanor  in  a  court  of 
record  in  England ;  and  the  judges  of  the  said  circuit 
courts  respectively  shall,  together  with  the  said  three 
assessors,  give  their  verdict  upon  every  such  trial  in 
open  court ;  but  no  person  shall  be  found  guilty  by 
any  such  verdict  unless  the  judge  of  the  said  court, 
and  two  at  the  least  of  his  said  assessors,  shall  concur 
in  such  verdict ;  and  the  proceedings  in  the  said  circuit 
courts  respectively  shall  be  under  the  control  and 
direction  of  the  respective  judges  thereof,  and  all 
matters  of  law  arising  in  the  course  of  any  trial  shall 
be  determined  by  such  judges  respectively. 

12.  Provided  also,  and  be  it  further  enacted,  That  if  civil  actions  to 

be  tried  by  the 

upon  the  trial  of    any  issue  or  issues   of  fact  joined  j^ge  of  the 
between  the  parties  in  any  civil  suit  or  action  depend-  where  jury 
hag  in  any  of  the  said  circuit  courts,  twelve  good  and  formed0'  ^ 
lawful  men  shall  not  appear  to  form  a  jury,  all  such  Evidence, 
issues  of  fact  shall  be  tried  and  decided  by  the  judge  matteAt  issue 
of  such  court  alone,  and  without  a  jury;  and  that  in  ttfj^^o, 
all  cases  where  the  sum  or  matter  at  issue  in  any  such  tobein writing. 
suit  or  action  shall  exceed  or  be  of   the  value  of  more 
than  fifty  pounds  sterling  British  money,  the  judges  of 
the  said  courts  respectively  shall  cause  the  evidence  on 
any  such  hearing  or  trial  as  aforesaid  to  be  taken  down 
in  writing  by  the  clerk,  or  other  proper  officer,  in  open 
court,  in  the   presence   of    the   witnesses  respectively 
giving  the  same,  and  the  evidence  so  taken  shall  be 
entered  upon  the  proceedings  of  the  said  courts  respec- 
tively, and  be  cf  record ;  and  in  every  case  in  which  0n  aPPeal> 
any  appeal  shall  be  made  and  allowed  under  the  pro-  -bTprXid! 
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visions  of  this  Act,  from  any  judgment  of  the  said 
circuit  courts,  not.  founded  on  the  verdict  of  a  jury, 
copies  of  all  documents  and  papers  which  shall  have 
been  produced  and  given  in  evidence,  shall  be  certified 
by  the  said  clerk,  or  other  proper  officer,  as  authentic  ; 
and  also  copies  of  any  documents  and  papers  which 
shall  have  been  produced  and  tendered  in  evidence  and 
rejected,  shall,  if  required  by  the  party  producing  the 
same,  be  in  like  manner  authenticated,  but  marked  by 
such  officer  as  aforesaid  as  rejected,  in  order  that  all 
such  copies  may  be  annexed  to  the  record,  as  part 
thereof,  m  case  of  appeal. 

On  application       13#  And  ke  it  further  enacted,  That  it  shall  be  lawful 

of  either  of  the  .  en 

parties  before  for  the  judges  of  the  said  circuit  courts  respectively, 
thesum0does  on  the  application  of  either  of  the  parties,  plaintiff  or 
^oXHudge  defendant,  at  or  before  the  trial  of  any  issue  of  fact 
may  permit  the  ioined  in  any  civil  suit  or  action  commenced  in  the  said 

evidence  to  be     "  " 

recorded.  circuit  courts  respectively,  m  case  such  issue  is  not 
tried  by  a  jury,  to  permit  the  evidence  on  such  trial  to 
be  recorded  and  certified  as  aforesaid,  although  the  sum 
or  matter  at  issue  may  be  less  in  value  than  fifty 
pounds  sterling,  provided  it  shall  be  made  to  appear 
to  such  judge  that  the  judgment,  decree,  order,  or 
sentence,  which  may  be  given,  made,  or  pronounced  in 
such  suit  or  action,  may  be  of  such  importance  as  to 
render  it  proper  that  an  appeal  should  be  permitted ; 
and  if,  after  giving  or  pronouncing  such  judgment, 
decree,  or  order,  the  said  judge  shall  be  of  opinion  that 
such  judgment,  decree,  or  order  is  of  such  importance 
as  to  make  it  proper  that  an  appeal  should  be  per- 
mitted, it  shall  be  lawful  for  the  said  judge  to  allow 
either  of  the  said  parties,  plaintiff  or  defendant,  to 
appeal  to  the  Supreme  Court,  in  like  manner,  and  under 
and  subject  to  the  like  rules  and  regulations,  as  in  and 
by  this  Act  directed  in  other  cases  of  appeal. 

Appeal  to  the 

may'temadT  14.  And  be  it  further  enacted,  That  it  shall  be 
notfc^         lawful    for    the    plaintiff    or    plaintiffs,   defendant  or 
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defendants,  against  whom  any  judgment,  decree,  or 
order  of  the  said  circuit  courts  respectively  shall  be 
given,  for  or  in  respect  of  any  sum  or  matter  at  issue 
above  or  exceeding  the  value  of  fifty  pounds  sterling, 
to  appeal  therefrom  to  the  said  Supreme  Court,  and  the 
party  or  parties  appealing  from  such  judgment,  decree, 
or  order,  sball,  within  fourteen  days  from  the  passing 
thereof,  give  notice  to  the  adverse  party  or  parties  of 
such  appeal,  and  within  fourteen  days  from  and  after 
such  judgment,  decree,  or  order,  enter  into  sufficient 
security,  to  be  approved  by  the  judges  of  the  said 
circuit  courts  respectively,  to  satisfy  or  perform  the 
said  judgment,  decree,  or  order,  in  case  the  same  shall 
be  affirmed,  or  the  appeal  dismissed,  together  with  such 
further  costs  as  shall  be  awarded  thereon ;  and  in  all 
cases  of  appeal,  where  notice  shall  be  given  and  secu- 
rity perfected  as  aforesaid,  execution  shall  be  stayed, 
and  not  otherwise ;  and  the  said  Supreme  Court  shall 
and  may  enquire  into,  hear,  and  decide  all  questions, 
whether  of  law  or  of  fact,  arising  upon  any  such  appeal, 
but  shall  not  admit  or  receive  any  evidence  which  was 
not  tendered  to  the  Circuit  Court  from  which  such 
appeal  may  be  brought  on  the  hearing  or  trial  of  any 
such  suit  or  action  therein :  Provided  always,  that  the  Verdict  of  jury 
said  Supreme  Court  shall  not  reverse,  alter,  or  enquire  qu\ve&  into"" 
into  any  judgment  of  the  said  circuit  courts,  founded 
on  the  verdict  of  a  jury,  except  only  for  error  of  law 
apparent  upon  the  record. 

15.  And  be  it  further  enacted,  That  as  often  as  any  Actions  may 
action  or  suit  shall  be  brought  in  the  Supreme  Court,  from'ZTcourt 
or  in  either  of  the  said  circuit  courts  respectively,  and  t0  anotlier- 
it  shall  be  made  to  appear  to  the  court  before  which 
such  action  or  suit  may  be  pending,  that  such  action  or 
suit  may  be  more  conveniently  heard  and  determined 
either  in  the  said  Supreme  Court  or  in  some  other  of 
the  said  circuit  courts,  it  shall  be  lawful  for  such  court 
to  permit  and  allow  such  action  or  suit  to  be  removed 
to  such  other  court,  and  such  allowance  shall  be  cer- 
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titled  by  the  judge,  together  with  the  writ  or  process 
and  proceedings  in  such  action  or  suit,  to  the  court  into 
which  such  action  or  suit  shall  be  intended  to  be 
removed;  and  thereupon  it  shall  be  lawful  for  such 
last-mentioned  court,  and  such  court  is  hereby  required 
to  proceed  in  such  action  or  suit  in  like  manner  as  if 
the  same  had  been  originally  commenced  and  prose- 
cuted in  such  last-mentioned  court. 

SpearingSon0t  16-  And  be  it  further  enacted,  That  in  all  actions  at 
BoodTto\e  at-r  ^aw  or  STU^S  *n  ^uity'  which  shall  be  brought  in  the 
tachedorper-  said  courts  respectively,  where  the  debt  or  sum  de- 
fee. '  manded  shall  not  be  sworn  to  as  herein-after  mentioned, 
the  defendant  or  defendants  in  such  action  or  suit  shall 
be  made  to  appear  to  such  action  or  suit  by  summons, 
to  be  issued  by  the  chief  judge  of  the  said  Supreme 
Court  or  by  the  judges  of  the  said  circuit  courts 
respectively,  and  served  by  the  proper  officer  on  the 
said  defendant  or  defendants  personally,  or  left  at  his, 
her,  or  their  usual  place  of  abode;  and  in  all  cases 
where  such  summons  shall  be  disobeyed,  or  where  the 
debt,  damages,  or  thing  demanded  shall  exceed  ten  pounds 
sterling  money,  and  shall  be  sworn  to  in  an  affidavit 
made  by  the  plaintiff  or  plaintiffs,  or  his,  her,  or  their 
lawful  attorney,  then  the  said  defendant  or  defendants 
shall  be  made  to  appear  by  attachment  of  his,  her,  or 
their  goods,  debts,  or  effects,  or  by  arrest  of  the  person 
of  the  said  defendant  or  defendants ;  and  in  case  of  his, 
her,  or  their  goods,  debts,  or  effects  being  attached  as 
aforesaid,  such  goods,  debts,  or  effects,  or  so  much 
thereof  as  shall  be  judged  by  the  said  court  sufficient 
to  satisfy  the  debt  or  damages,  shall  be  held  as  security 
for  such  debt  or  damages,  and  shall  abide  the  order, 
judgment,  or  decree  of  the  court  issuing  such  attach- 
ment, unless  the  defendant  or  defendants,  or  some 
person  on  his,  .her,  or  their  behalf,  shall  appear  and 
give  good  and  sufficient  bail,  to  be  approved  by  such 
court,  to  satisfy  such  judgment,  decree,  or  order ;  and 
where  the  defendant  or  defendants  has  or  have  been 


1824.]  5  GEO.  4.  c.  67.— MAKING  KULES.  637 

arrested,  he,  she,  or  they  shall  not  be  discharged  out  of 
custody,  until  he,  she,  or  they  shall  in  like  manner  have 
given  good  and  sufficient  hail  to  be  approved  by  such 
court,  to  satisfy  the  judgment,  decree,  or  order  of  the 
court  in  the  cause  in  which  such  arrest  was  made  ;  and 
it  shall  also  be  lawful  for  the  said  courts  respectively, 
when  any  such  action  or  suit  as  aforesaid  shall  be 
depending  therein,  to  cause  to  appear  from  day  to  day 
all  parties  interested  therein,  and  to  examine  upon  oath 
any  of  such  parties  in  case  such  examination  shall 
appear  to  the  said  court  necessary  for  the  discovery  of 
the  truth,  but  not  otherwise  ;  and  thereupon,  and  after 
due  consideration  of  all  circumstances  of  the  case,  to 
make  such  order,  judgment,  or  decree  therein,  and 
award  such  damages  and  costs,  as  shall  be  just  and 
equitable ;  and  such  order,  judgment,  or  decree  shall 
be  enforced  by  attachment  and  sale  of  the  goods,  debts, 
and  effects,  or  by  arrest  of  the  person  or  persons  against 
whom  such  order,  judgment,  or  decree  shall  be  made, 
and  imprisonment  of  such  person  or  persons  until  such 
order,  judgment,  or  decree  shall  be  performed  and 
satisfied. 

17.  And  be  it  further  enacted,  That  it  shall  be  law-  Powers  given 
ful  for  His  Majesty,  his  heirs  and  successors,  by  such  ruieTaniTorders 
charter  or  letters  patent  as  aforesaid,  or  by  any  order  f^ntheX-" 
or  orders  to  be  hereafter  issued  bv  and  with  the  advice  pre,m?  Co.UIt 

.  *  and  circuit 

of  his  or  their  Privy  Council,  to  make  and  prescribe,  or  eourts.  &&■ 
to  authorize  and  empower  the  said  Supreme  Court  of 
Newfoundland,  under  such  limitations  as  His  Majestv 
shall  deem  proper,  to  make  and  prescribe  such  rules 
and  orders  touching  and  concerning  the  forms  and 
manner  of  proceeding  in  the  said  Supreme  Court  and 
circuit  courts  respectively,  and  the  practice  and  plead- 
ings upon  all  indictments,  informations,  actions,  suits, 
and  other  matters  to  be  therein  brought ;  or  touching 
or  concerning  the  appointing  of  commissioners  to  take 
bail,  and  examine  witnesses ;  the  taking  examinations 
of   witnesses  de  bene  esse,  and  allowing  the  same  as 
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Power  to  the 
Governor  to 
institute  a 
court  of  civil 
jurisdiction  on 
the  coast  of 
Labrador,  &c. 

51  Geo.  3.  c.  45. 


Court  to  be 
held  by  one 
judge,  and  to 
hear  and  deter 
mine  com  - 
plaints  of  a 
civil  nature. 


evidence ;  the  granting  of  probates  of  wills  and  letters 
of  administration;  the  proceedings  of  the  sheriff  and 
his  deputies,  and  other  ministerial  officers ;  the  sum- 
moning of  assessors  for  the  trial  of  crimes  and  mis- 
demeanors in  the  said  circuit  courts ;  the  process  of 
the  said  court,  and  the  mode  of  executing  the  same ; 
the  impannelling  of  juries  ;  the  admission  of  barristers, 
attorneys,  and  solicitors ;  the  fees,  poundage,  or  per- 
quisites to  be  lawfully  demanded  by  any  officer, 
attorney,  or  solicitor  in  the  said  courts  respectively; 
and  all  other  matters  and  things  whatsoever  touching 
the  practice  of  the  said  courts,  as  to  His  Majesty,  his 
heirs  and  successors,  shall  seem  meet  for  the  proper 
conduct  of  business  in  the  said  courts ;  and  such  rules 
and  orders  from  time  to  time  to  alter,  amend,  or  revoke, 
as  to  His  Majesty,  his  heirs  and  successors,  shall  seem 
requisite. 

* 

18.  And  whereas  it  is  expedient  to  make  further 
provision  for  the  administration  of  justice  on  the  coast 
of  Labrador  ;  be  it  further  enacted,  That  so  much  of 
an  Act  passed  in  the  fifty-first  year  of  the  reign  of  His 
said  Majesty  George  the  Third,  intituled  "  An  Act  for 
taking  away  the  Public  Use  of  certain  Ships  Eooms,  in 
the  Town  of  Saint  John's  in  the  Island  of  Newfound- 
land, and  for  estabhshing  Surrogate  Courts  on  the 
coast  of  Labrador,  and  in  certain  islands  adjacent 
thereto,"  as  relates  to  the  institution  of  surrogate  courts, 
shall  be,  and  the  same  is  hereby  repealed ;  and  that  it 
shaU  and  may  be  lawful  for  the  Governor  or  acting 
Governor  of  Newfoundland  for  the  time  being,  to 
institute  a  court  of  civil  jurisdiction  at  any  such 
parts  or  places  on  the  coast  of  Labrador,  or  the  islands 
adjacent  thereto,  which,  in  and  by  the  said  Act  passed 
in  the  fifty-first  year  of  the  reign  of  His  Majesty  ; 
George  the  Third,  are  re^annexed  to  the  Government 
of  Newfoundland,  as  occasion  shaU  require;  and  such 
court  shall  be  held  by  one  judge,  and  shall  be  a  court 
of  record,   and    shall    have    jurisdiction,  power,  and 
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authority  to  hear  and  determine  all  suits  and  complaints 
of  a  civil  nature  arising  within  any  of  the  said  parts 
and  places  on  the  coast  of  Labrador,  or  the  islands 
adjacent  thereto ;  and  the  said  court  shall  be  holden 
by  a  judge,  who  shall  be  appointed  from  time  to  time 
by  the  Governor  or  acting  Governor  of  Newfoundland, 
and  shall  have  a  clerk  and  such  other  ministerial 
officers  as  the  Governor  or  acting  Governor  shall 
appoint;  and  the  proceedings  of  the  said  court  shall 
be  summary,  and  such  forms  of  process,  and  such  rules 
of  practice  and  proceeding  as  shall  be  settled  by  the 
chief  judge  of  the  said  Supreme  Court,  shall  be  fol- 
lowed by  the  said  court,  and  no  other. 

19.  And  be  it  further  enacted,  That  it  shall  and  may  Appeal  to  su- 
be  lawful  for  the  plaintiff  or  plaintiffs,  defendant  or  certain  eases.  m 
defendants,  against  whom  any  judgment,  decree,  or 
order  of  the  said  court  shall  be  given,  for  or  in  respect  of 
any  sum  or  matter  at  issue  above  fifty  pounds  sterling, 
or  where  the  matter  in  dispute  shall  relate  to  the  title 
to  any  lands,  tenements,  right  of  fishery,  annual  rent, 
or  other  matter,  where,  in  the  judgment  of  the  said 
court,  rights  in  future  may  be  bound,  to  appeal  there- 
from to  the  said  Supreme  Court ;  and  the  party  or 
parties  appealing  from  such  judgment,  decree,  or  order, 
shall,  within  seven  days  from  the  passing  thereof,  give 
notice  to  the  adverse  party  or  parties  of  such  appeal, 
and  within  fourteen  days  from  and  after  such  judg- 
ment, decree,  or  order,  enter  into  sufficient  security, 
to  be  approved  by  the  judge  of  the  said  court,  or  some 
person  to  be  appointed  by  him  for  that  purpose  in  his 
absence,  to  satisfy  or  perform  the  said  judgment,  decree, 
or  order,  in  case  the  same  shall  be  affirmed,  or  the 
appeal  dismissed,  together  with  such  further  costs  as 
shall  be  awarded  thereon;  and  in  all  cases  of  appeal, 
where  notice  shall  be  given  and  security  perfected  as 
aforesaid,  execution  shall  be  stayed,  and  not  other- 
wise. 
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fupretfclrt      20-  And  he  &  further  enacted,  That  it  shall  and 

inSS6Bty  may  be  lawful  for  His  Ma3esfcy.  by  his  said  charter  or 
letters  patent,  to  allow  any  person  or  persons,  feeling 
aggrieved  by  any  judgment,  decree,  order  or  sentence 
of  the  said  Supreme  Court,  to  appeal  therefrom  to  His 
Majesty  in  Council,  in  such  manner,  within  such  time, 
and  under  and  subject  to  such  rules,  regulations,  and 
limitations,  as  His  Majesty,  by  such  charter  or  letters 
patent  respectively,  shall  appoint  and  direct. 


Governor,  on         21.  And  be  it  further  enacted,  That  the  Governor  or 

arrival  of  His 

Majesty's  acting  Governor  of  Newfoundland,  upon  the  arrival  in 
notify  iy  pro-  the  said  colony  of  His  Majesty's  charter  or  letters 
^nTco^SIhau  patent  for  the  establishment  of  the  said  courts  by 
i»  opened,  and  yirtue  of  this  Act,  shall  by  proclamation  notif y  to  the 

thereupon  so  i  ■  i  i 

much  of  inhabitants  of  the  said  colony,  the  time  when  the  said 

as  relates  to  the  courts  respectively  shall  be  intended  to  be  opened;  and 
?nSted™M  as  soon  as  *he  judges  of  the  said  Supreme  Court  shall 
te  repealed,  and  bave  assumed  and  entered  upon  the  exercise  of  their 

proceedings  and  „  . 

records  of  those  jurisdiction  therein,  then  and  from  thenceforth  so  much 
ovra  to  a™'  of  the  Act  passed  in  the  forty-ninth  year  of  the  reign 
tender  of  His  late  Majesty  George  the  Third,  intituled  "An  Act 
this  Act.  for  establishing  of  Courts  of  Judicature  in  the  Island 

of  Newfoundland,  and  in  the  Island  adjacent ;  and  for 
re-annexing  Part  of  the  Coast  of  Labrador,  and  the 
Islands  lying  on  the  said  Coast,  to  the  Government  of 
Newfoundland,"  as  relates  to  the  courts  thereby  insti- 
tuted,- and  respectively  called  the  Supreme  Court  of 
Judicature  of  the  island  of  Newfoundland,  and  surro- 
gate courts,  shall  cease  to  be  in  force  and  determine ; 
and  every  suit,  action,  complaint,  matter,  or  thing, 
Which  shall  be  depending  in  such  last-mentioned  courts 
respectively,  shall  and  may  be  proceeded  upon  in  the 
Supreme  Court  instituted  under  and  by  virtue  of  this 
Act,  or  either  of  the  said  circuit  courts  which  shall 
have  jurisdiction  within  the  district  or  place  in  New- 
foundland where  such  action  or  suit  respectively  was 
depending ;  and  all  proceedings  which  shall  thereafter 
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be  had  in  such  action   or   suit  respectively,  shall  be 
conducted  in  like  manner  as  if  such  action  or  suit  had 
been  originally  commenced  in  one  or  other  of  the  said 
courts  instituted  under  this  Act;  and  all  the  records, 
muniments,   and  proceedings  whatsoever,  of  and  be- 
longing to  the   said  courts  instituted  under  the  said 
recited  Act  respectively,  shall,  from  and  immediately 
after  the  opening  of  the  said  courts  respectively  insti- 
tuted under  this  Act,  be  delivered  over  and  deposited 
for  safe  custody  in  such  of  the  said  courts  respectively 
instituted  under  this  Act  as  shall  be  found  most  con- 
venient, and  all  parties  concerned  shall  and  may  have 
recourse  to  the  said  records  and  proceedings,  as  to  any 
other  records  and  proceedings  of  the  said  courts  respec- 
tively. 

22.  And    be    it    further    enacted,   That    courts    of  «^£ 
general  and  quarter  sessions   shall  be  holden  at   New-  sessions  shall 

°  *■  ,  ,  be  held  at  such 

foundland  and  its  dependencies  at  such  times  and  places  times  and 
as  the  Governor  or  Acting  Governor  of  Newfoundland  Governs-  shall 
shall  bv  his  proclamation  appoint ;  and  the  said  courts  *pp°int- 

v  x  xx'  Their  powers. 

of  session  respectively  shall  have  power  and  authority, 
in  a  summary  way,  to  take  cognizance  of  all  suits  for 
the  payment  of    debts  not   exceeding   forty  shillings, 
except  the  matter  in  dispute  shall  relate  to  the  title  to 
any  lands  or  tenements,  or  to  the  taking  or  demanding 
of  any  fee  of  office  or  annual  rent,  and  to  award  costs 
therein ;  and  also  to  hear  and  determine  all  disputes,  to 
any  amount,  which  may  arise  in  Newfoundland  con- 
cerning the  wages  of  seamen  or  fishermen,  the  supply 
of  bait,  the  hiring  of  boats  for  the  fishery,  and  all, dis- 
putes arising  in  Newfoundland  aforesaid  concerning  the 
curing  or  drying  of  fish,  where  the  sum  or  matter  in 
question  does  not  exceed  or  is  not  of  the  value  of  more 
than  five  pounds  sterling ;    and  the  judgment,  deter- 
mination, or  award  of   the  said  courts  of   sessions  or 
justices  respectively,  in  all  such  cases,  shall  be  final. 

23.  And  whereas  it  is  expedient  to  make  provision  Proceedings  in 
for  declaring  insolvencies  in  Newfoundland ;  be  it  fur-  ^ivenVn 
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ther  enacted,  That  as  often  as  any  writ  of  attachment, 
or  other  process  for  the  recovery  of  any  debt  or  sum 
due,  shall  be  issued  by  the  said  Supreme  or  Circuit 
Courts  respectively,  against  any  person  or  persons  re- 
siding or  having  a  house  of  trade,  or  carrying  on 
business  in  Newfoundland,  or  any  place  within  the 
government  thereof,  and  it  shall  be  made  to  appear  to 
the  said  court  out  of  which  such  writ  or  process  shall 
have  issued,  at  the  return  thereof,  that  the  person  or 
persons  against  whom  such  writ  or  process  hath  issued 
is  or  are  unable  to  pay  twenty  shillings  in  the  pound  to 
all  his,  her,  or  their  creditors,  it  shall  be  lawful  for  such 
court  to  cause  the  person  or  persons  against  whom  such 
process  shall  have  issued,  together  with  all  his,  her,  or 
their  creditors,  to  be  summoned  by  public  notice  to 
attend  the  said  court  on  a  certain  day,  and  in  the 
meantime,  if  it  shall  appear  necessary  to  the  said  court, 
to  appoint  one  or  more  of  the  said  creditors  as  provi- 
sional trustee  or  trustees,  to  discover,  collect,  and 
receive  the  estates  and  effects  of  such  person  or  persons 
so  appearing  to  be  insolvent,  subject  to  the  orders  and 
directions  of  the  said  court ;  and  if  after  due  examina- 
tion of  the  person  or  persons  against  whom  process 
shall  have  issued  as  aforesaid,  or  his,  her,  or  their 
lawful  agent  or  agents,  or  if  such  person  or  persons 
shall  abscond,  or  fail  to  attend  the  said  court  pursuant 
to  summons  as  aforesaid,  it  shall  be  made  to  appear  to 
the  satisfaction  of  the  said  court,  that  such  person  or 
persons  is  or  are  insolvent,  it  shall  be  lawful  for  the  said 
court  to  declare  such  person  or  persons  insolvent  accord- 
ingly, and  immediately  to  take  order  for  discovering, 
collecting,  and  selling  the  estates,  debts,  and  effects  of 
such  insolvent,  .and  distributing  the  produce  thereof 
amongst  all  his,  her,  or  their  creditors,  and  for  that 
purpose  to  authorize  any  two  or  more  creditors  of  the 
said  insolvent  or  insolvents,  who  shall  be  chosen  by  the 
major  part  in  value  of  such  creditors,  as  their  agents 
duly  authorized  in  such  behalf,  whose  debts  amount 
respectively  to  the  sum  of  twenty  pounds  and  upwards, 
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to  act  as  trustees  of  such  insolvent  estate ;  and  such 
court  shall  from  time  to  time  make  such  orders  as  it 
shall  deem  proper,  for  better  discovering,  collecting, 
realising,  and  distributing  the  estates,  debts,  and  effects 
of  the  person  or  persons  so  declared  insolvent,  and,  as 
often  as  occasion  shall  require,  for  vesting  the  same,  or 
any  part  thereof,  in  the  public  funds  or  securities  in 
England,  in  the  name  or  names  of  such  person  or 
persons  as  shall  for  that  purpose  be  appointed  by  the 
said  court,  until  distribution  can  be  made,  as  hereafter 
mentioned. 


24.  And  be  it  further  enacted,  That  if  such  insolvent  insolvents,  on 
person  or  persons  shall  make  a  full  and  true  disclosure,  dosurfof  Stheir 
discovery,  and  surrender  of  all  his,  her,  or  their  estates,  ^^,|°o  the 
goods,    debts,   and   effects,    and   shall   conform   to   the  directions  of 

.  .-..,  the  judges,  may 

orders  and  directions  of  the  said  judges  of  the  said  courts  receive  certifi- 
respectively,  the  same  shall  and  may,  with  the  consent  stntofone Wf 
in  writing  under  the  hands  of  one  half  in  number  and  ™J^<Toi  the""1 
value  of  the  creditors  of  such  insolvent  or  insolvents,  be  ereditors- 
certified  by  the  respective  judges,  under  the  seal  of  the 
said  courts  respectively ;  and  such  certificate  may  be 
pleaded,  and  shall  be  a  bar  to  every  suit  or  action  which 
may  at  any  time  thereafter  be  brought  in  any  court  in 
the  said  island  or  colony  of  Newfoundland  or  its  de- 
pendencies, for  any  debt  or  contract  for  payment  of 
money  due  or  entered  into  by  such  person  or  persons 
prior  to  the  time  of  his,  her,  or  their  being  declared 
insolvent  as  aforesaid ;  and  if  any  person  or  persons  so 
declared  insolvent  as  aforesaid  shall  fail  to  make  a  true 
disclosure  and  discovery  of  all  his,  her,  or  their  estate  or 
estates,  and  effects,  or  shall  otherwise  refuse  to  conform 
to  the  orders  or  directions  of  the  said  judges  respectively, 
it  shall  be  lawful  for  the  said  judges  respectively  to 
cause  such  person  or  persons  to  be  arrested  and  impri- 
soned until  he,  she,  or  they  shall  make  such  disclosure 
and  discovery,  and  in  all  respects  conform  to  the  orders 
of  the  said  judges  respectively. 

8  8   2 
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creditors  for         25.  And  be  it  further  enacted,  That  in  the  distribu- 
&heryforTthee  tion  to  be  made  of  the  produce  of  the  estates  and  effects 
shau  be  prTvi-    of  every  person  or  persons  hereafter  declared  insolvent 
fiSf'aM.'m     m  Newfoundland  or  its  dependencies  as  aforesaid,  every 
in  the  pound.     creditor  for  supplies  necessary,  and  furnished  bond  fide 
for  the  fishery,  during  the  current  season,  (that  is  to 
say),  at  any  time  after  the  close  of  the  last  preceding 
season  of  the  fishery,  shall  be  considered  as  a  privileged 
creditor,  and  shall  first  be  paid  twenty  shillings  in  the 
pound,  so  far  as  the  estates  and  effects  of  such  insolvent 
person  or  persons,  which  may  be  realised  in  Newfound- 
land or  its  dependencies  will  go,  and  that  all  other  ere- 
Not  to  affect^  ditors  shall  be  paid   equally  and  rateably:   Provided 
of  seamen  or     always,  that  nothing  in  this  Act  contained  shall  affect 
vants.  the  prior  claims  of  seamen  and  other  servants,  actually 

employed  in  the  catching  and  taking  of  fish  and  oil, 
upon  all  fish  and  oil  caught  by  the  hirers  or  employers 
of  such  seamen,  fishermen,  or  servants,  or  the  produce 
or  value  therof ;  and  also  provided  that  menial  or  do- 
mestic servants  shall  in  all  cases  be  paid  the  balance  of 
their  last  preceding  year's  wages,  out  of  the  household 
furniture,  goods,  and  effects  of  every  person  so  declared 
insolvent. 

Proceedings  in       26.  And  whereas  it  is  expedient  that  the  estates  and 

nog gg  WrLfirG 

persons  die  effects  of  deceased  persons  which  may  not  be  sufficient 
to  pay  all  their  just  debts  should  be  distributed  accord- 
ing to  the  manner  herein  directed  concerning  the  estates 
and  effects  of  persons  declared  insolvent ;  be  it  further 
enacted,  That  as  often  as  any  person  shall  die  in  New- 
foundland, or  in  any  place,  or  seas,  or  territory  within 
the  government  thereof,  and  the  estates  and  effects  of 
such  person  shall  not  be  sufficient  to  pay  and  satisfy  all 
his  or  her  just  debts,  it  shall  be  lawful  for  the  said 
courts  respectively,  at  the  petition  of  the  executor  or 
executors,  administrator  or  administrators  of  such  de- 
ceased person,  or  any  one  or  more  of  his  or  her  creditors, 
to  cause  a  true  statement  of  the  effects  and  debts  of 
such  deceased  person  to  be  made  in  writing  by  and  upon 


insolvent. 
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the  oath  of  the  said  executor  or  executors,  administra- 
tor or  administrators,  and  laid  before  the  said  courts 
respectively  ;  and  if  it  shall  appear  to  the  court  before 
which  such  statement  shall  be  laid,  that  the  estate  and 
effects  of  such  deceased  person  are  not  sufficient  to  pay 
all  his  or  her  just  debts,  it  shall  be  lawful  for  such  court 
to  authorize  and  empower  the  executor  or  executors, 
administrator  or  administrators  of  such  deceased  person 
to  collect,  sell,  and  dispose  of  all  the  estates  and  effects 
of  such  deceased  person,  and  to  distribute  the  produce 
thereof  amongst  his  or  her  creditors,  according  to  the 
manner  of  distribution  by  this  Act  directed  in  respect 
of  the  estates  of  persons  declared  insolvent,  and  always 
subject  to  the  orders  and  directions  of  such  court :  Pro- 
vided always,  that  nothing  herein  contained  shall  be 
construed  to  affect  the  right  of  any  creditor  having  a 
judgment  or  special  security  for  his  or  her  debts. 

27.  And  whereas  it  is  expedient  that  provision  should  Registrars  of 
be  made  for  the  registration,  within  the  said  colony  of  pointed. 
Newfoundland,  of  all  deeds,  wills,  and  other  assurances, 
whereby  any  lands  or  tenements  therein  situate  may  be 
granted,  conveyed,  devised,  mortgaged,  charged,  or 
otherwise  affected ;  be  it  further  enacted,  That  the  chief 
clerk  of  the  Supreme  Court  of  Newfoundland  shall  be 
also  the  registrar  of  deeds  within  the  district  or  circuit 
in  which  the  town  of  St.  John's  may  be  situate,  and 
that  the  chief  clerks  of  each  of  the  circuit  courts  to  be 
holden  in  and  for  the  two  other  districts  of  the  said 
colony,  shall  respectively  be  the  registrars  of  deeds 
within  such  other  districts  or  circuits ;  and  in  each  of 
the  said  three  districts  an  office  shall  be  kept  by  such 
chief  clerk  respectively,  for  the  due  registration  of  all 
such  deeds,  wills,  and  other  instruments  as  aforesaid. 

Deeds  shall  be 
or>       *      j  i       -in       n  registered  at 

£&.  And  be  it  further  enacted,  That  all  deeds,  wills,  the.°ffi«>.  of 
conveyances,  and  other  assurances  in  writing,  of  what  wlbtn  Aendis- 
nature  or  kind  soever,  whereby  any  lands  or  tenements  th^dTa™ 
situate  in  the  said  colony,  or  the  dependencies  thereof  situ*te.wi*in 

-1  '8.  certain  time. 
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may  be  hereafter  granted,  conveyed,  devised,  mortgaged, 
charged,  or  otherwise  affected  or  intended  so  to  be,  shall 
be  registered  at  the  office  of  registration  within  the 
district  or  circuit  in  which  such  lands  may  be  situate ; 
and  that  all  such  deeds,  conveyances,  and  other  assur- 
ances as  aforesaid,  shall  be  left  for  registration  at  such 
office  within  six  months  next  after  the  execution  thereof, 
by  the  party  or  parties  from  whom  any  interest  may 
pass,  in  case  such  party  or  parties  may,  at  the  time  of 
such  execution  thereof  by  him,  her,  or  them,  be  resident 
within  the  said  colony  or  its  dependencies,  or  within 
twelve  months  in  case  such  party  or  parties  may  at  that 
time  be  resident  elsewhere ;  and  all  such  wills  as  afore- 
said shall  be  left  for  registration  at  such  office  twelye 
months  next  after  the  death  of  the  testator  or  testatrix. 


How  deeds  29.  And  be  it  further  enacted,  That  some  or  one  of 

fied  before  the  the  parties  executing  any  such  deed,  conveyance,  or  other 
assurance  as  aforesaid,  shall  appear  before  the  registrar 
of  deeds,  and  acknowledge  the  execution  thereof  by 
them,  him,  or  her,  or  in  case  none  of  the  parties  to  any 
such  deed,  conveyance,  or  assurance  shall  be  resident  in 
the  said  colony,  then  the  same  shall  be  acknowledged 
before  the  said  registrar  of  deeds,  by  some  person  duly 
appointed  for  that  purpose  as  the  attorney  of  such  par- 
ties ;  and  in  that  case  the  execution  of  every  such  deed, 
conveyance,  or  other  assurance  shall  be  further  verified 
by  an  affidavit  to  be  sworn  before  the  mayor  or  other 
principal  magistrate  of  any  city,  town,  or  place  in  or 
near  to  which  such  parties  respectively  may  be  resident; 
and  such  affidavit  shall  also  be  preserved  and  registered 
at  the  office  of  the  said  registrar  of  deeds. 


.Registrar  to 
indorse  on  the 
deed  a  cer- 
tificate of 
registry. 


30.  And  be  it  further  enacted,  That  the  registrar  of 
deeds  shall  and  he  is  hereby  required  to  indorse  and 
subscribe,  on  every  such  deed,  conveyance,  or  other  as- 
surance, a  certificate,  in  which  shall  be  expressed  the 
day  or  time  when  the  same  was  so  acknowledged  before 
him,  and  the  names  of  the  person  or  persons  by  whom 
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such  acknowledgment  was  made,  and  the  time  when  the 
same  was  actually  registered,  and  the  volume  and  page  in 
which  the  registry  thereof  is  entered ;  and  every  such 
certificate  so  indorsed  or  subscribed  shall  be  taken  and 
allowed  as  evidenee  of  the  due  registration  of  any  such 
deed,  conveyance,  or  assurance. 

31.  And  be  it  further  enacted,  That  the   registrar  Registrar  to 

.  .  .  enter  in  the 

of  deeds  shall  and  he  is  hereby  required  to  enter  in  a  bookofregis- 
book  of  registry,  to  be  by  him  regularly  kept  for  that  0f7the  deed°n 
purpose,  a  memorial  of  every  deed,  conveyance,  or  as-  ^forThfrnf6'1 
surance  which  shall  be  so  acknowledged  before  him; 
and  every  such  memorial  shall  contain  a  statement  of 
the  year  and  day  of  the  month  on  which  such  deed,  con- 
veyance, or  assurance  shall  bear  date,  the  names  and  ad- 
ditions of  all  and  every  the  parties,  as  well  as  the  names 
and  additions,  if  any,  of  the  several  subscribing  witnesses 
thereto,  the  descriptions  at  length  of  the  lands  or  tene- 
ments conveyed  or  intended  to  be  conveyed,  charged,  or 
affected  by  such  deed,  conveyance,  or  assurance,  as  the 
same  are  therein  described,  and  the  consideration  of 
every  such  deed,  conveyance,  or  assurance,  as  the  same 
may  be  therein  stated;  all  which  memorials  shall  be 
entered  and  recorded  in  the  said  book  of  registry  with 
all  convenient  dispatch,  in  the  order  of  time  in  which 
the  same  may  have  been  acknowledged  before  the  said 
registrar. 

32.  And  be  it  further  enacted,  That  every  deed,  con-  Deeds  hereafter 
veyance,  or  assurance  hereafter  to  be   made,  whereby  convening6' 
any  lands  or  tenements  situate  in  Newfoundland,  or  the  ^t&uty' 
dependencies  thereof,  shall  be   granted,  conveved,   re-  ™gjster?d> . , 

i  »        i  ,  .  ,  declared  void. 

leased,  charged,  or  incumbered,  or  intended  so  to  be, 
which  shall  not  be  registered  within  the  time  and  in  the 
manner  herein-before  mentioned,  shall  be  absolutely 
null  and  void  to  all  intents  and  purposes:  Provided 
always,  that  every  such  deed,  conveyance,  or  assurance 
shall  be  deemed  and  taken  to  be  a  registered  deed,  con- 
veyance, or  assurance  within  the  meaning  of  this  Act 
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Supreme  Court 
authorized  to 


from  the  time  when  the  execution  thereof  shall  be 
acknowledged  in  manner  aforesaid,  before  such  registrar 
of  deeds  as  aforesaid. 

33.  And  be  it  further  enacted,  That  the  judges  of 
make  rules       the  Supreme  Court  of  Newfoundland  shall  be  and  they 

jvnfl  orders  for 

the  registry  of  are  hereby  authorized  to  make  any  general  rules  and 
'^  e  orders  of  court  for  maintaining  order  and  regularity 
in  the  mode  of  taking  such  acknowledgments,  and 
registering  such  deeds,  wills,  conveyances,  and  other 
assurances  as  aforesaid,  and  for  executing  the  duties  of 
said  office  of  registrar  of  deeds;  provided  that  such 
rules  and  orders  be  not  in  anywise  repugnant  to  the 
provisions  of  this  present  Act  in  that  behalf. 


Governor  may 
establish  ordi- 
nances for  the 
granting  of 
licenses  for 
the  retail  of 
ale  and  spirits, 
and  as  to  the 
sums  to  he 
paid  and  the 
appropriation. 


34.  And  whereas  the  justices  of  the  peace  in  New- 
foundland have  been  used  to  grant  licenses  for  the 
retail  of  ale  and  spirituous  liquors,  and  it  is  proper  to 
regulate  the  sums  to  be  demanded  upon  such  licenses, 
and  to  make  provision  for  the  appropriation  thereof,  and 
for  preventing  abuses  in  the  granting  of  such  licenses, 
and  in  the  sale  of  spirits  by  unlicensed  persons  in  the 
said  colony;  be  it  therefore  enacted,  That  it  shall  and 
may  be  lawful  for  the  Governor  or  Acting  Governor  of 
Newfoundland  to  make,  establish,  and  ordain  such  rules 
and  ordinances  as  to  him  may  seem  meet,  respecting  the 
granting  of  such  licenses,  and  the  recalling  the  same, 
and  the  amount  of  the  sums  to  be  demanded  and  taken 
for  every  such  license,  and  the  appropriation  of  such 
sums  to  His  Majesty's  service  in  the  said  colony,  and 
for  preventing  the  retail  of  ale  and  spirituous  liquors  by 
persons  not  duly  licensed,  and  to  impose  such  pecuniary 
fines  or  other  penalties  as  may  be  necessary  for  en- 
forcing obedience  to  any  such  rules  or  ordinances  as 
aforesaid. 

maySt^  35.  And  be  it  further  enacted,  That  it  shall  and 
establishing  may  be  lawful  for  His  Majesty,  by  charter  or  letters 
corporations      patent  under  the  great  seal,  to  constitute  and  erect  such 

for  the  govern  .     __    .  ,      , 

ment  of  towns,  persons  as  to  His  Majesty  shall  seem  meet  a  body  or 
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bodies  corporate  and  politic,  for  the  government  of  any 
town  or  towns  situate  within  the  said  colony  of  New- 
foundland or  its  dependencies,  and  to  grant  to  such 
body  or  bodies  politic  and  corporate,  power  to  make 
bye-laws  for  regulating  the  police  of  any  such  town  or 
towns,  and  for  the  prevention  or  abatement  of  nuisances 
therein,  and  for  the  prevention  of  accidents  by  fire; 
and  also  to  grant  to  any  such  body  or  bodies  politic  and 
corporate  as  aforesaid,  the  power  to  impose  and  levy 
such  reasonable  and  moderate  rates  and  assessments 
upon  the  inhabitants  and  householders  in  such  town  or 
towns,  as  may  be  necessary  for  carrying  into  effect  the 
several  purposes  aforesaid,  or  any  of  them ;  and  it  shall 
also  be  lawful  for  His  Majesty,  his  heirs  and  successors, 
by  any  order  or  orders  to  be  made  by  or  with  the  advice 
of  his  or  their  Privy  Council,  to  dissolve  any  such  cor- 
poration or  corporations  as  aforesaid,  upon  and  subject 
to  such  conditions  and  regulations  as  may  be  made  in 
and  by  any  such  order  or  orders  in  that  behalf. 

36.  And  be  it  further  enacted,  That  this  Act  shall  Continuance 
continue  and  be  in  force  for  five  years  from  the  passing 
thereof,  and  no  longer. 

5  GEO.  4.  c.  68. 
Was  an  Act  passed  to  repeal  the  57  Geo.  3.  c.  51., 
regulating  the  celebration  of  marriages  in  Newfound- 
land, and  making  further  provision  for  the  celebration 
of  marriages  therein.  This  Act  was  continued  by 
2  &  3  Will.  4.  (1832)  c.  78,  until  repealed,  &c.  by 
the  Government  of  Newfoundland  [see  post,  p.  654,  and 
C.  S.  Newfoundland  (1872)  c.  105].  Now  S.  L.  R. 
(1873),  36  &37  Vict.  c.  91.  repeals  5  Geo.  4.  c.  68.  sec.  1 
to  word  "  repealed,"  and  sec.  2  to  end  of  the  Act. 

6  GEO.  4.  (1825)  c.  59. 

Sec.  9.     Erom  "  and  so  much  "  to  the  end  of  that  sec- 
tion repealed  by  S.  L.  E,  (1874),  37  &  38  Vict.  c.  35. 
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[See  ante,  49  Geo.  3.  c.  27. J  The  whole  Act  repealed, 
except  sec.  9,  by  S.  L.  R.  (1888,  No.  2),  51  &  52  Vict 
c.  57. 

This  was  "  An  Act  to  provide  for  the  extinction  of 
feudal  and  seignioral  rights  and  burdens  on  land  held 
a  titre  de  fief  and  a  titre  de  cens,  in  the  province  of 
Lower  Canada,  and  for  the  gradual  conversion  of 
those  tenures  into  the  tenure  of  free  and  common 
socage,"  &c. 

The  Act,  after  reciting  3  Geo.  4.  c.  119.,  an  Act  for 
regulating  the  trade  of  Lower  and  Upper  Canada,  and 
containing  certain  provisions  for  the  change  of  the 
tenure  of  lands  held  in  fief  and  seigniory  and  also 
of  lands  held  at  cens  et  rentes  in  the  censive  of  His 
Majesty,  continued  :  And  whereas  the  said  provisions, 
in  so  far  as  they  relate  to  the  change  of  tenure  of  lands 
in  fief  and  seigniory,  cannot,  in  the  province  of  Lower 
Canada,  receive  execution  where  such  lands,  &c,  have 
under  grants  of  the  seigniors,  become  the  property  of 
persons  who  hold  the  same  a  titre  de  fief,  in  arriere  fief, 
or  a  titre  de  cens ;  and  further  provision  is  necessary. 
The  Act  then  enacted,  that  whenever  any  person  or  per- 
sons holding  of  His  Majesty,  as  proprietor  or  proprietors, 
any  fief  or  seigniory  in  the  said  province  of  Lower 
Canada,  and  having  legally  the  power  of  alienating  the 
same,  in  which  fief  or  seigniory  lands  have  been  granted 
and  are  held  a  titre  de  fief,  in  arriere  fief,  or  a  titre  de 
cens,  shall,  by  petition  to  the  King,  through  the  Gover- 
nor, Lieutenant-Governor,  or  person  administering  the 
government  of  the  said  province,  apply  for  a  commuta- 
tion of,  and  release  from,  the  droit  de  quint,  the  droit 
de  relief,  or  other  feudal  burdens  due  to  His  Majesty  on 
such  fief  or  seigniory,  and  shall  surrender  into  the  hands 
of  His  Majesty,  his  heirs  or  successors,  all  such  parts 
and  parcels  of  such  fief  or  seigniory  as  shall  remain  and 
be  in  his  possession  ungranted,  and  shall  not  he  held  as 
aforesaid  a  titre  de  fief,  in  arriere  fief,  or  a  titre  de  cens, 
it  shall  and  may  be  lawful  for  His  Majesty,  or  for  such 


1825.]     6  GEO.  4.  c.  59.— FEUDALITY  &  EXTINCTION.      651 

Governor,  &c,  in  pursuance  of  His  Majesty's  instruc- 
tions transmitted  through,  one  of  his  principal  Secre- 
taries of  State,  by  and  with  the  advice  of  the  executive 
council  of  the  said  province,  to  commute  the  droit  de 
quint,  the  droit  de  relief ,  and  all  other  feudal  rights  and 
burdens  due  to  His  Majesty  upon  or  in  respect  of  such 
fief  or  seigniory,  for  such  sum  of  money  or  consideration, 
and  upon  such  terms  and  conditions,  as  to  His  Majesty, 
or  to  such  Governor,  &c.  shall  appear  expedient ;  and 
thereupon  to  release  the  person,  &c.  so  applying,  his,  &c, 
heirs  and  assigns,  and  all  and  every  the  lands  comprised 
in  such  fief  or  seigniory  from  the  said  droit  de  quint, 
droit -de  relief,  and  all  other  feudal  burdens  due  or  to 
grow  due  thereupon  to  His  Majesty,  &c,  and  cause  a 
fresh  grant  to  be  made  to  the  person,  &c.  so  applying  of 
all  such  parts  and  parcels  of  such  fief  or  seigniory  as 
shall  as  aforesaid  remain  and  be  in  his,  &c.  possession 
ungranted,  and  which  shall  not  be  held  a  titre  de  fief,  in 
arriere  fief,  as  aforesaid,  or  a  titre  de  cens,  to  be  hence- 
forth holden  in  free  and  common  socage  (see  sec.  43 
of  31  Geo.  3.  c.  31.)  in  like  manner  as  lands  are  now 
holden  in  free  and  common  socage  in  England,  without 
it  being  necessary  for  the  validity  of  such  grant  that 
any  allotment  or  appropriation  of  lands  for  the  sup- 
port, &c.  of  a  Protestant  clergy  should  be  therein  made. 
Sec.  2  provided  that  where  such  fresh  grant  was  made 
nothing  was  to  take  away  the  feudal,  seigniory  rights, 
and  other  rights,  of  the  seignior  or  person  in  whose 
favour  such  grants  shall  be  made  upon  or  in  respect  of 
all  lands  held  of  him  a  titre  de  cens,  &c,  until  a  com- 
mutation release  or  extinguishment  thereof  shall  have 
been  obtained  in  the  manner  herein-after  mentioned. 
By  sec.  3,  persons  holding  lands  in  fief  and  obtaining  a 
commutation  were  bound  to  grant  like  commutation  to 
those  holding  under  them,  for  such  price  or  indemnity 
as  should  be  fixed  by  experts.  By  sec.  4>  this  latter 
right  might  be  enforced  in  a  court  of  law. 

By  sec.  5,  commutation  having  been  voluntarily  agreed 
upon  or  awarded  by  a  court .  of  law,  all  feudal  rights- 
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and  burdens  to  cease  upon  lands  for  which  the  same 
shall  have  been  agreed  upon  or  granted,  and  the  tenure 
of  the  lands  thenceforth  be  converted  into  free  and 
common  socage.  By  sec.  6,  nothing  in  the  Act  was  to 
be  a  discharge  of  arrears,  or  deprive  the  seignior  to 
whom  such  arrears,  lods  et  ventes,  or  Rights,  shall  be 
due,  of  his  right  to  recover  the  same. 

By  sec.  7,  persons  applying  for  commutation  or.  extin- 
guishment of  feudal  rights  in  respect  of  lands  held  of 
the  Crown,  or  as  an  arriere  fief,  public  advertisement  for 
three  months  in  the  Quebec  Gazette  and  two  other  news- 
papers published  in  Montreal  and  Quebec  respectively, 
giving  notice  to  mortgagees  and  other  incumbrancers, 
whose  consent,  if  any,  must  be  shown.     By  sec.  8  it  was 
enacted  that  all  lands  previously  granted  by  His  Majesty, 
&c,  or  which  might  hereafter  be  so  granted  by  the  same, 
in  free  and  common   socage,  may  and  shall  be  by  such 
grantees,  their  heirs  and  assigns,  held,  sold,   and  con- 
veyed, &c,  and  may  pass  by  descent,  under  such  rules 
and  restrictions  as  are  by  the  law  of  England  established 
and  in  force  with  reference  to  the  grant,  sale,  conveyance, 
and  descent  of  lands  held  by  the  like  tenure  therein 
situate,  or  to  the  dower  or  other  rights  of   married 
women  in  such  lands,  and  not  otherwise.    Provided  no- 
thing was  to  prevent  His  Majesty,  with  the  advice,  &c.  of 
the  Legislative  Council  and  Assembly  of  the  province  of 
Lower  Canada,  from  enacting  any  laws  for  the  better 
adapting  the  rules  of  the  law  of  England  to  the  local 
circumstances  and  condition  of  the  said  province.     [For 
sec.  9  see  ante,  p.  596,  49  Geo.  3.  c.  27.] 

By  sec.  10,  courts  of  escheat  might  be  established  in 
Lower  Canada  to  try  forfeitures  of  uncultivated  lands, 
and  new  grants  of  escheated  lands  made.  By  sec.  11, 
notice  of  inquiry  as  to  escheat  was  to  be  advertised. 
Parties  interested  to  appear,  and  judgment  of  the  court 
was  to  be  final.  By  sec.  12,  parts  of  the  clergy  reserves 
necessary  for  securing  and  quieting  the  title  of  any 
person  to  lands  claimed  by  occupancy,  lawful  prescrip- 
tion, or  by  doubtful  titles,  or  convenient  for  the  carry- 
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ing  on  of  any  public  building  or  works,  or  for  more 
effectual  settlement  of  any  district,  it  was  lawful 
for  tbe  Bishop  of  Quebec,  on  behalf  of  the  Protestant 
clergy,  and  on  requisition  of  the  Governor,  &c,  by  deed, 
to  convey  the  lands  comprised  in  such  requisition  in 
exchange  for  other  lands  situated  in  the  province. 

6  GEO.  4.  (1825)  c.  75. 

This  Act  established  the  Canada  Company  for,  among 
other  things,  clearing  and  cultivating  the  "Crown 
reserves"  and  parts  of  the  "  clergy  reserves." 

This  Act  was  amended  by  9  Geo.  4.  (1828)  c.  51.,  and 
by  19  &  20  Vict.  (1856)  c.  23.  granted  additional  powers 
to  the  Company,  with  the  power  of  winding  up  by 
special  resolutions. 

7  &  8  GEO.  4.  (1827)  c.  62. 

See  3  &  4  Vict.  c.  78.  and  16  &  17  Vict.  c.  21.,  post, 
repealed  by  S.  L.  E.  Act,  1874,  37  &  38  Vict.  c.  35. 

This  Act  recited  31  Geo.  3.  c.  31.  [see  sec.  36  of  that 
Act,  ante],  and  then  goes  on  to  give  the  Governor,  &c.  of 
the  said  provinces,  or  either  of  them,  with  the  consent 
of  the  Executive  Council,  power  to  sell  and  convey  in 
fee  simple,  or  for  any  less  estate,  a  part  of  the  said  clergy 
reserves  in  each  of  the  provinces,  not  exceeding  in 
either  province  one-fourth,  the  quantity  to  be  sold  in 
one  year  not  to  exceed  100,000  acres,  and  the  money 
received  for  this  land  was  to  be  handed  over  to  His 
Majesty's  revenue,  to  be  invested  in  the  public  funds 
of  the  United  Kingdom  and  Ireland.  Provided  also 
that  the  dividends  arising  from  such  funds  so  purchased 
should  be  applied  for  the  improvement  of  the  remain- 
ing part  of  the  clergy  reserves,  or  otherwise,  for  the 
purposes  for  which  the  said  lands  were  so  reserved  as 
aforesaid,  and  for  no  other  purpose  whatsoever  except 
the  expenses  of  sale. 

By  clause  2,  the  Governor  may  grant  or  accept  lands 
in  exchange  for  clergy  reserve  lands.  [See  above, 
6  Geo.  4.  c.  59.  s.  12.] 
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1  &  2  Will.  4.  (1831)  c.  23.  (Civil  Government 
Charges).    This  Act  was  repealed  by  3  &  4  Vict.  c.  35. 

It  was  an  Act  amending  14  Geo.  3.  c.  88.,  and  giving 
power  to  the  provinces  of  Upper  and  Lower  Canada  by 
any  Acts  passed  for  that  purpose  to  appropriate,  in  such 
manner  and  to  such  purposes  as  to  them  respectively 
appeared  meet,  the  moneys  produced  from  the  duties 
raised  under  14  Geo.  3.  c.  88.  s.  1.,  except  so  far  as  the 
charges  of  raising  and  collecting  the  same. 

2  &  3  WILL.  4.  (1832)  c.  78. 

Sec.  2  was  repealed  by  S.  L.  R.  Act  (1874),  37  &  38 
Vict.  c.  35. 

The  Act  continued  in  force  5  Geo.  4.  c.  67.,  and 
5  Geo.  4.  c.  68.,  until  the  same  shall  be  repealed,  altered, 
or  amended,  by  any  Act  or  Acts  which  may  for  that 
purpose  be  made  by  His  Majesty,  with  the  advice  and 
consent  of  any  house  or  houses  of  General  Assembly 
of  Newfoundland.  [See  now  C.  S.  Newfoundland  (1872) 
c.  105.] 

By  sec.  2,  all  duties  levied  within  the  colony  were  to 
be  appropriated  in  such  manner  as  His  Majesty,  with 
the  advice  and  consent  of  the  House  of  General  As- 
sembly, should  direct.  But  of  these  duties  an  annual 
sum  not  exceeding  £6,550  was  to  be  set  apart  for  the 
maintenance  of  the  Governor,  the  Judges,  Attorney- 
General,  and  Colonial  Secretary. 

1  VICT.  (1837)  c.  9. 

Repealed  by  3  &  4  Vict.  c.  35.  s.  2. 

An  Act  to   make  temporary  Provision  for  the 
Government  of  Lower  Canada.    [10  Feb.  1838. 

WHEREAS  in  the  present  state  of  the  province  of 
Lower  Canada  the  House  of  Assembly  of  the 
said  province,  constituted  under  the  Act  passed  in  the 
thirty-first  year  of  His  Majesty  K^ing  Georgethe  Third, 
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intituled,  an  Act  to  repeal  certain  parts  of  an  Act  passed  si  Geo.  3. 
in  the  fourteenth  year  of  His  Majesty's  reign,  intituled, 
"An  Act  for  making  more  effectual  provision  for  the 
Government  of  the  Province  of  Quebec  in  North  America," 
and  to  make  further  provision  for  the  government  of  the 
said  province,  cannot  be  called  together  without  serious 
detriment  to  the  interests  of  the  said  province,  by  reason 
whereof  the  government  of  the  said  province  cannot  be 
duly  administered  according  to  the  provisions  of  the 
said  Act:  And  whereas  it  is  expedient  to  make  tem- 
porary provision  for  the  government  of  Lower  Canada, 
in  order  that  Parliament  may  be  enabled,  after  mature 
deliberation,  to  make  permanent  arrangements  for  the 
constitution  and  government  of  the  said  province,  upon 
such  a  basis  as  may  best  secure  the  rights  and  liberties 
and  promote  the  interests  of  all  classes  of  Her  Majesty's 
subjects  in  the  said  province  :  Be  it  therefore  enacted 
by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  That  from  the  The  powers  of 
proclamation  of  this  Act  in  the  said  province  as  herein-  LgSSe  of 
after  provided,  until  the  first  day  of  November  in  the  ^^fecT*1* 
year  one  thousand  eight  hundred  and  forty,  so  much  of 
the  said  Act  of  the  thirty-first  year  of  King  George  the 
Third,  and  of  any  other  Act  or  Acts  of  Parliament,  as 
constitutes  or  provides  for  the  constitution  or  calling  of 
a  Legislative  Council  or  Legislative  Assembly  for  the 
province  of  Lower  Canada,  or  as  confers  any  powers  or 
functions  upon  the  said  Legislative  Council  and  Legis- 
lative Assembly,  or  either  of  those  bodies,  shall  cease 
and  be  of  no  force. 

2.  And  be  it  enacted,  That  it  shall  be  lawful  for  Her  Her  Majesty 
Majesty,  by  any  commission  or  commissions  to  be  from  ^fSSja. 
time  to  time  issued  under  the  great  seal  of  the  United  fo\t]ie  affilira 

of  Lower 

Kingdom,  or  by  any  instructions  under  Her  Majesty's  Cana*»- 
signet  and  sign  manual,   and  with  the  advice  of  her 
Privy. Council,  to  constitute  a  special  council  for  the 
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Members  of 
the  council  to 
take  an  oath. 


The  Governor 
and  Council 
may  make 
laws  or  ordi- 
nances for  the 
government  of 
Lower  Canada. 


Such  laws  to 
be  proposed  by 
the  Governor. 


affairs  of  Lower  Canada,  and  for  that  purpose  to  appoint 
or  authorize;  the  Governor  of  the  province  of  Lower 
Canada  to  appoint  such  and  so  many  special  councillors 
as  to  Her  Majesty  shall  seem  meet,  and  to  make  such 
provision  as  to  Her  Majesty  shall  seem  meet  for  the 
removal,  suspension,  or  resignation  of  all  or  any  such 
councillors  :  Provided  always,  that  no  member  of  the 
said  special  council  shall  be  permitted  to  sit  or  to  vote 
therein  until  he  shall  have  taken  and  subscribed  before 
the  Governor  of  the   province    of  Lower  Canada,  or 
before  some  person  authorized  by  the  said  Governor  to 
administer  such  oath,  the  same  oath  which  is  now  re- 
quired to  be  taken  by  the  members  of  the  Legislative 
Council  and  Assembly  before  sitting  or  voting  therein 
respectively. 

3.  And  be  it  enacted,  That  from  and  after  such  pro- 
clamation as  aforesaid,  and  until  the  said  first  day  of 
November  in  the  year  one  thousand  eight  hundred  and 
forty,  it  shall  be  lawful  for  the  Governor  of  the  province 
of  Lower  Canada,  with  the  advice  and  consent  of  the 
majority  of  the  said  councillors  present  at  a  meeting  or 
meetings  to  be  for  that  purpose  from  time  to  time  con- 
vened by  the  Governor  of  the  said  province,  to  make 
such  laws  or  ordinances  for  the  peace,  welfare,  and  good 
government  of  the  said  province  of  Lower  Canada  as 
the  legislature  of  Lower  Canada  as  now  constituted  is 
empowered  to  make ;  and  that  all  laws  or  ordinances  so 
made,  subject  to  the  provisions  herein-after  contained 
for  disallowance  thereof  by  Her  Majesty,  shall  have  the 
like  force  and  effect  as  laws  passed  before  the  passing  of 
this  Act  by  the  Legislative  Council  and  Assembly  of 
the  said  province  of  Lower  Canada,  and  assented  to  by 
Her  Majesty,  or  in  Her  Majesty's  name  by  the  Governor 
of  the  said  province  :    Provided  always,  that  no  such 
law  or  ordinance  shall  be  made  unless  the  same  shall 
have  been  first  proposed  by  the  said  Governor  for  adop- 
tion by  the  council,  nor  unless  the  said  Governor  and 
five  at  least  of  the  said  councillors  shall  be  actually 
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present  when  such  law  or  ordinance  shall  be  made : 

Provided  also,  that  no  law  or  ordinance  so  made  shall  J™t'™g their 

continue  in  force  beyond  the  first  day  of  November  in 

the  year  one  thousand  eight   hundred  and  forty-two, 

unless   continued  by    competent   authority  :    Provided  ?*oyiS° M  t0 

also,  that  it  shall  not  be  lawful  by  any  such  law  or  taxes. 

ordinance  to   impose  any   tax,    duty,  rate,    or  impost 

save  only  in  so  far  as  any  tax,  duty,  rate,  or  impost, 

which  at  the  passing  of  this  Act  is  payable  within  the 

said  province  may  be  thereby  continued :  Provided  also,  Laws  or  °r<Ji- 

J-  »  »  nances  not  to 

that  it  shall  not  be  lawful,  by  any  such  law  or  ordinance,  affect  the 
to  alter  in  any  respect  the  law  now  existing  in  the  said  respecting 
province  respecting  the  constitution  or  composition  of  ^^n  &e. 
the  Legislative  Assembly  thereof,  or  respecting  the  right 
of  any  person  to  vote  at  the  election  of  any  member  of 
the  said  Assembly,  or  respecting  the  qualifications  of 
such  voters,  or  respecting  the  division  of  the  said  province 
into  counties,  cities,  and  towns  for  the  purpose  of  such 
elections ;  nor  shall  it  be  lawful  by  any  such  law  or 
ordinance  to  repeal,  suspend,  or  alter  any  provision  of 
any  Act  of  the  Parliament  of   Great  Britain,  or  of  the 
Parliament  of  the  United  Kingdom,  or  of  any  Act  of  the 
legislature  of  Lower  Canada  as  now  constituted,  repeal- 
ing or  altering  any  such  Act  of  Parliament. 

4.  Provided  always,  and  be  it  enacted,  That  it  shall  N°lawor 

"  ordinance  to 

not  be  lawful  by  any  such  law  or  ordinance  to  appro-  appropriate 

•    i  i  •   i  i  •    t       i     i-i  -,  the  moneys  in 

priate  any  moneys  which  now  are  or  which  shall  here-  hand  for  re- 
after  be  in  the  hands  of  the  Receiver-General  of  the  E£* <rf 
said  province  of  Lower  Canada  towards  the  repayment  *142>160'  ™- 

x    "  less  on  certifi- 

of  any  sum  or  sums  of  money  which  shall  have  been  cat*  of  Com- 
issued  out  of  the  sum  of  one  hundred  and  forty-two  Ssuryf° 
thousand  one  hundred  and  sixty  pounds,  fourteen 
shillings,  and  sixpence,  granted  to  Her  Majesty  by  an 
Act  passed  in  the  last  session  of  Parliament  for  advances 
on  account  of  charges  for  the  administration  of  justice 
and  of  the  civil  government  of  the  province  of  Lower 
Canada,  unless  upon  a  certificate  from  three  or  more  of 
the  Commissioners  of  Her  Majesty's  Treasury,  setting 

S  2840.  T  T 
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nor  to  any 
amount  ex- 
ceeding the 
appropriation 
of  1832. 


forth  the  several  sums  which  shall  have  been  so  advanced 
for  any  of  the  purposes  aforesaid  :  Provided  also,  that, 
exclusive  of  any  such  repayment  as  aforesaid,  no  appro- 
priation to  be  made  by  any  such  law  or  ordinance  of  the 
moneys  aforesaid  in  respect  of  the  public  service  for  any 
one  year  shall  exceed  the  total  amount  of  the  sums 
appropriated  by  law  within  the  said  province  for  the 
public  service  thereof  for  the  year  one  thousand  eight 
hundred  and  thirty -two, 


Laws  or  ordi- 
nances may  be 
disallowed  by 
Her  Majesty 
in  Council. 


5.  And  be  it  enacted,  That  the  Governor  of  the  said 
province  is  hereby  required  by  the  first  convenient 
opportunity  to  transmit  to  one  of  Her  Majesty's  Prin- 
cipal Secretaries  of  State  an  authentic  copy  of  every  law 
or  ordinance  made  under  the  authority  of  this  Act ;  and 
that  it  shall  be  lawful,  at  any  time  within  two  years 
after  such  law  or  ordinance  shall  have  been  so  received 
by  such  Secretary  of  State,  for  Her  Majesty,  her  heirs  or 
successors,  by  her  or  their  order  in  council,  to  declare 
her  or  their  disallowance  of  such  law  or  ordinance ;  and 
that  such  disallowance,  together  with  a  certificate  under 
the  hand  and  seal  of  such  Secretary  of  State,  testifying 
the  day  on  which  such  law  or  ordinance  was  received  as 
aforesaid,  being  signified  by  such  Governor  by  procla- 
mation within  the  said  province,  shall  make  void  and 
annul  the  same  from  and  after  the  date  of  such  signi- 
fication. 


This  Act  not 
to  affect  laws, 
Sec,  now  in 
force,  &e. 


Proclamation 
of  this  Act. 


6.  And  be  it  enacted,  That  nothing  herein  contained 
shall  be  taken  to  affect  or  invalidate  any  law,  statute,  or 
ordinance  now  in  force  within  the  said  province  of 
Lower  Canada,  or  in  any  part  thereof,  except  in  so  far 
as  the  same  is  repugnant  to  this  Act. 

7.  And  be  it  enacted,  That  this  Act  shall  be  proclaimed 
by  the  Governor  of  the  said  province  of  Lower  Canada 
within  the  said  province,  and  shall  commence  and  take 
effect  within  the  said  province  from  the  proclamation 
thereof, 
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8.  And  be  it  enacted,  That  for  the  purposes  of  this  ^™or.. 
Act  any  person  authorized  to  execute  the  commission  of  defined. 
Governor  of  the  province  of  Lower   Canada  shall  be 

taken  to  be  the  Governor  thereof. 

9.  And  be  it  enacted,  That  this  Act  may  be  altered  or  ££ maybe 
repealed  by  any  Act  to  be  passed  in  the  present  session 

of  Parliament. 

2  &  3  VICT.  (1839)  c.  53. 

(Repealed  by  3  &  4  Vict.  c.  35.  s.  2.) 

An  Act  to  amend  an  Act  of  the  last  Session  of 
Parliament  for  making  temporary  Provision  for 
the  Government  of  Lower  Canada. 

[17  Aug.  1839.] 

WHEREAS  an  Act  was  passed  in  the  thirty-first 
year  of  the  reign  of  His  Majesty  King  George  the 
Third,  intituled  "  An  Act  to  Repeal  certain  parts  of  an 
Act  passed  in  the  fourteenth  year  of  His  Majesty's  reign, 
intituled  '  An  Act  for  making  more  Effectual  Provision  3i  Geo.  3. 
for  the  Government  of  the  Province  of  Quebec  in  North 
America,'  "  and  to  make  further  provision  for  the  govern- 
ment of  the  said  province,  whereby,  among  other  things, 
it  was  enacted,  that  there  should  be  within  each  of  the 
provinces  of  Upper  Canada  and  Lower  Canada  respec- 
tively a  Legislative  Council  and  an  Assembly,  to  be 
constituted  in  manner  therein  described,  and  with  such 
powers  and  authorities  as  therein  mentioned;  And 
whereas  an  Act  was  passed  in  the  last  session  of  Parlia- 
ment, intituled  "An  Act  to  make  Temporary  Provision  i  &2Viet.u.  9. 
for  the  Government  of  Lower  Canada,"  whereby  it  was 
enacted  that  from  the  proclamation  of  the  Act  until 
the  first  day  of  November  one  thousand  eight  hundred 
and  forty  so  much  of  the  said  Act  of  the  thirty-first  year 
of  the  reign  of  His  Majesty  King  George  the  Third,  and 
of  any  other  Act  or  Acts  of  Parliament,  as  provides  for 
the  constitution  or  calling  of  a  Legislative  Council  or  As- 

X  T  2 
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8oml)ly  for  the  province  of  Lower  Canada,  or  confers  any 
powm-M  or  functions  upon  them  or  either  of  them,  should 
uoiiiNo;  and  by  the  said  Act  now  in  recital  provision  is 
tniuln  in    Idio  meantime  for  the  appointment  by  Her 
MiiijnHly  of  a  Hpocial  council  for  the  affairs  of  Lower 
Unmula,  and  for  the  making  of  laws  or  ordinances  for 
Mio  government  of  the  said  province  by  the  Governor 
(hereof,  with  the  advice  and  consent  of  the  majority  of 
dim  councillors  present  at  any  meeting  of  the  council: 
And  whereas  it  is  expedient  that  some  of  the  provi- 
sions contained  in  the  said  lastly-recited  Act  should  be 
the  «|iwmt       altered :  Be  it  therefore  enacted  by  the  Queen's  most 

emtm'il  to  coil-  .  n  -        .  ,      ,  ..." 

sist  of  not  less   Excellent  Majesty,  by  and  "with,  the  advice  and  consent 
membere"and    of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
be  trsm°»oted     ^ms  Present  Parliament  assembled,  and  by  the  authority 
unless  eleven     0f  fl^  same,  that  the  number  of  councillors  forming  the 
special  council  in  manner  provided  by  the  said  Act 
passed  in  the  last  session  of  Parliament  shall  not  be 
less  than  twenty,  and  that  no  business  shall  be  trans- 
acted at  any  meeting  of  the  said  special  council  at 
which  there  are  not  present  at  least  eleven  councillors. 


Repeal  of 
provision  of 
1  &  2  Viet,  _ 
c.  9.  preventing 
the  making  of 
permanent 
laws ;  but  all 
permanent  laws 
to  be  laid  for 
thirty  days 
before  Parlia- 
ment previous 
to  being  con- 
firmed. 


2.  And  be  it  enacted,  That  from  and  immediately 
after  the  passing  of  this  Act  so  much  of  the  said  recited 
Act  passed  in  the  last  session  of  Parliament  as  provides 
that  no  law  or  ordinance  made  by  the  Governor  of  the 
said  province  of  Lower  Canada,  with  such  advice  and 
consent  as  therein  mentioned,  shall  continue  in  force 
beyond  the  first  day  of  November  one  thousand  eight 
hundred  and  forty -two,  unless  continued  by  competent 
authority,  shall  be  and  the  same  is  hereby  repealed: 
Provided  always,  that  every  law  or  ordinance  which 
by  the  terms  and  provisions  thereof  shall  be  made  to 
continue  in  force  after  the  said  first  day  of  November 
one  thousand  eight  hundred  and  forty-two  shall  be  laid 
before  both  houses  of  Parliament  within  thirty  days 
after  a  copy  thereof  shall  be  received  by  one  of  Her 
Majesty's  principal  Secretaries  of  State,  under  the  pro- 
visions of  the  said  Act  of  the  last  session  of  Parliament, 
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if  Parliament  shall  be  then  sitting,  or  otherwise  within 
thirty  days  after  the  then  next  meeting  of  Parliament ; 
and  no  such  law  or  ordinance  shall  be  confirmed  or  de- 
clared to  be  left  to  its  operation  by  Her  Majesty  until 
such  law  or  ordinance  shall  first  have  been  laid  for 
thirty  days  before  both  houses  of  Parliament,  or  in 
case  either  house  of  ParUament  shall,  within  the  said 
thirty  days,  address  Her  Majesty  to  disallow  any  such 
law  or  ordinance. 

3.  And  be  it  enacted,  That  from  and  immediately  after  *wg£ * e 
the  passing  of  this  Act  so  much  of  the  said  recited  Act  ^J^-6-9- 
passed  in  the  last  session  of  Parliament  as  provides  that  taxation ;  but 
it  shall  not  be  lawful,  by  any  such  law  or  ordinance  as  ^vTed  except 
therein  mentioned,  to  impose  any  tax,  duty,  rate,  or  im-  ^Xand 
post,  save  only  in  so  far  as  any  tax,  duty,  rate,  or  impost  objects  of 
which  at  the  passing  of  that  Act  was  payable  within  the  government 
said  province  of  Lower   Canada  might  be   continued,  nottTbeap- 
shall   be  and  the  same  is  hereby  repealed  :    Provided  £Xnmenty 
always,  that  it  shall  not  be  lawful  for  the  said  Governor, 
with  such  advice  and  consent  as  aforesaid,  to  make  any 
law  or  ordinance  imposing  or  authorizing  the  imposition 
of  any  new  tax,  duty,  rate,  or  impost,  except  for  carry- 
ing into  effect  local  improvements  within  the  said  pro- 
vince of  Lower  Canada,  or  any  district  or  other  local 
division  thereof,   or  for  the  establishment  or  mainten- 
ance of  police,  or  other  objects  of  municipal  govern- 
ment, within  any  city  or  town  or  district  or  other  local 
division  of  the  said  province :   Provided  also,  that  in 
every  law  or  ordinance  imposing  or  authorizing  the  im- 
position of  any  such  new  tax,   duty,  rate,  or  impost, 
provision  shall  be  made  for  the  levying,  receipt,  and 
appropriation  thereof  by  such  person  or  persons  as  shall 
be  thereby  appointed  or  designated  for  that  purpose, 
but  that  no  such  new  tax,  rate,  duty,  or  impost  shall  be 
levied  by  or  made  payable  to  the  Receiver-General  or 
any  other  public  officer  employed  in  the  receipt  of  Her 
Majesty's  ordinary  revenue  in  the  said  province;  nor 
shall  any  such  law  or  ordinance  as  aforesaid  provide  for 
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the  appropriation  of  any  such  new  tax,  duty,  rate,  or 
impost  by  the  said  Governor,  either  with  or  without  the 
advice  of  the  Executive  Council  of  the  said  province, 
or  by  the  Commissioners  of  Her  Majesty's  Treasury, 
or  by  any  other  officer  of  the  Crown  employed  in  the 
receipt  of  Her  Majesty's  ordinary  revenue. 

Repeal  of  the        4    And  be  ft  enacted,  That  from  and  after  the  pass- 

provision  of         .  >■ 

i  &  2  yict.  c.  9.  mg  of  this  Act  so  much  of  the  said  recited  Act  passed 
aitVation  of  *  in  the  last  session  of  Parliament  as  provides  that  it  shall 
mentfbuTno"  n°t  ^e  lawful  for  any  such  law  or  ordinance  as  therein 
affictinbetheade  menti°ne(l  to  repeal,  suspend,  or  alter  any  provision  of 
temporal  or      any  Act  of  the  Parliament  of  Great  Britain,  or  of  the 
of  ecclesiastics,  Parliament  of  the  United  Kingdom,  or  of  any  Act  of 
tenure.  aw  °     the  Legislature  of  Lower  Canada,  as  then  constituted, 
repealing  or  altering  any  such  Act  of  Parliament,  shall 
be  and  the  same  is  hereby  repealed  :  Provided  always, 
that  it  shall  not  be  lawful  for  the  said  Governor,  with 
such  advice  and  consent  as  aforesaid,  to  make  any  law 
or  ordinance  altering  or  affecting  the  temporal  or  spi- 
ritual rights   of  the  clergy   of  the  United  Church  of 
England  and  Ireland,  or  of  the  ministers  of  any  other 
religious  communion,  or  altering  or  affecting  the  tenure 
of  land  within  the  said  province  of  Lower  Canada,  or 
any  part  thereof,  save  so  far  as  the  tenure  of  land  may 
be  altered  or  affected  by  any  law  or  ordinance  which 
may  be  made  by  the  said  Governor,  with  such  advice 
and  consent  as  aforesaid,  to  provide  for  the  extinction  of 
any  seignorial  rights  and  dues  now  vested  in  or  claimed 
by  the  ecclesiastics  of  the  seminary  of  Saint  Sulpice  of 
Montreal  within  the  said  province,  or  to  provide  for  the 
extinction  of  any  seignorial  rights  and  dues  vested  in 
or  claimed  by  any  other  person  or  persons,  or  body  or 
bodies  corporate  or  politic,  within  the  island  of  Montreal, 
or  the  island  called  He  Jesus,  within  the  said  province. 

feitnedin      5-  And  *e  it  enacted,  That  every  law  or  ordinance  to 
forel^iL      be  made  hJ  tne  said  Governor,  with  such  advice 


passing. 


consent  as  aforesaid,  shall,  before  the  passing  or  enact- 
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ment  thereof,   be  published  at  length  in  the  public 
Gazette  of  the  said  province  of  Lower  Canada. 

6.  And  be  it  enacted,  That  for  the  purposes  of  this  ?heefi^nof 
Act  the  person  authorized  to  execute  the  commission  of  Governor. 
Governor  of  the  province  of  Lower    Canada  shall  be 

taken  to  be  the  Governor  thereof. 

7.  And  be  it  enacted,  That  this  Act  may  be  amended  ££^ta 
or  repealed  by  any  Act  to  be  passed  during  the  present 
session  of  Parliament. 

3  &  4  VICT.  (1840)  c.  35. 

Repealed,  except  sees.  28,  29,  60,  by  S.  L.  R.  No.  2 
(1874),  37  &  38  Vict.  c.  96.  The  preamble  and  sec.  60 
to  the  words  "  enacted  that  "  repealed  by  S.  L.  R.  No.  2, 
Part  2  (1890),  53  &  54  Vict.  c.  51.  See  two  previous 
Acts,  and  17  &  18  Vict.  (1854)  c.  118. 

An  Act  to  re-unite  the  Provinces  of  Upper  and 
Lower  Canada,  and  for  the  Government  Of 
Canada.  [23  July  1840.] 

WHEREAS  it  is  necessary  that  provision  be  made 
for  the  good  government  of  the  provinces  of  Tipper 
Canada  and  Lower  Canada,  in  such  manner  as  may 
secure  the  rights  and  liberties  and  promote  the  interests 
of  all  classes  of  Her  Majesty's  subjects  within  the 
same  :  And  whereas  to  this  end  it  is  expedient  that  the 
said  provinces  be  re-united  and  form  one  province  for 
the  purposes  of  executive  government  and  legislation : 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  That  it  shall  be  lawful  for  Her  Majesty,  Declaration  of 
with  the  advice  of  her  Privy  Council,  to  declare,  or  to 
authorize  the  Governor-General  of  the  said  two  pro- 
vinces  of  Upper  and  Lower  Canada  to  declare,  by  pro- 
clamation, that  the  said  provinces,  upon,  from,  and  after 
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a  certain  day  in  such  proclamation  to  be  appointed, 
which  day  shall  be  within  fifteen  calendar  months  next 
after  the  passing  of  this  Act,  shall  form  and  be  one  pro- 
vince, under  the  name  of  the  province  of  Canada,  and 
thenceforth  the  said  provinces  shall  constitute  and  be 
one  province,  under  the  name  aforesaid,  upon,  from, 
and  after  the  day  so  appointed  as  aforesaid. 

Eepeai  of  Acts.  2.  And  be  it  enacted,  That  so  much  of  an  Act  passed 
in  the  session  of  Parliament  held  in  the  thirty-first  year 

3i^Geo.  3.  0f  £he  reign  of  King  George  the  Third,  intituled  "An 
Act  to  repeal  certain  Parts  of  an  Act  passed  in  the 
Fourteenth  Year  of  His  Majesty's  Peign,  intituled  'An 
Act  for  making  more  effectual  Provision  for  the  Govern- 
ment of  the  Province  of  Quebec  in  North  America]  and 
to  make  further  Provision  for  the  Government  of  the 
said  Province,"  as  provides  for  constituting  and  compos- 
ing a  Legislative  Council  and  Assembly  within  each  of  the 
said  provinces  respectively,  and  for  the  making  of  laws ; 
and  also  the  whole  of  an  Act  passed  in  the  session  of  Parlia- 
ment held  in  the  first  and  second  years  of  the  reign  of  Her 

i  &2Viet.c.  9.  present  Majesty,  intituled  "  An  Act  to  make  temporary 
Provision  for  the  Government  of  Lower  Canada;  "  and 
also  the  whole  of  an  Act  passed  in  the  session  of  Parlia- 
ment held  in  the  second  and  third  years  of  the  reign  of 

2  &  3  Viet.  Her  present  Majesty,  intituled  "  An  Act  to  amend  an  Act 
of  the  last  session  of  Parliament,  for  making  temporary 
Provision  for  the  Government  of  Lower  Canada  "  ;  and 
also  the  whole  of  an  Act  passed  in  the  session  of  Parlia- 
ment held  in  the  first  and  second  years  of  the  reign  of 
His  late  Majesty   King  William  the  Fourth,  intituled 

i  &  2  will.  4.    "An  Act  to  amend  an  Act  of  the  Fourteenth  Year  of 

c  23 

14  Geo.  3.        His  Majesty  King  George  the  Third,  for  establishing  a 
c  88.  Fund  towards  defraying  the  Charges  of  the  Administra- 

tion of  Justice  and  the  Support  of  Civil  Government  in 
the  Province  of  Quebec  in  America,"  shall  continue  and 
remain  in  force  until  the  day  on  which  it  shall  be  de- 
clared, by  proclamation  as  aforesaid,  that  the  said  two 
provinces  shall  constitute  and  be  one  province  as  afore- 
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said,  and  shall  be  repealed  on,  from,  and  after  such  day  : 
Provided  always,  that  the  repeal  of  the  said  several  Acts 
of  Parliament  and  parts  of  Acts  of  Parliament  shall  not 
be  held  to  revive  or  give  any  force  or  effect  to  any 
enactment  which  has  by  the  said  Acts,  or  any  of  them, 
been  repealed  or  determined. 

3.  And  be  it  enacted,  That  from  and  after  the  re-  Composition 

.,,  .  ,  11-11  •!!•        i       and  powers  of 

union  of  the  said  two  provinces  there  shall  be  within  the  Legislature. 
province  of  Canada  one  Legislative  Council  and  one 
Assembly,  to  be  severally  constituted  and  composed  in 
the  manner  herein-after  prescribed,  which  shall  be  called 
"  The  Legislative  Council  and  Assembly  of  Canada  "; 
and  that,  within  the  province  of  Canada,  Her  Majesty 
shall  have  power,  by  and  with  the  advice  and  consent 
of  the  said  Legislative  Council  and  Assembly,  to  make 
laws  for  the  peace,  welfare,  and  good  government  of  the 
province  of  Canada,  such  laws  not  being  repugnant  to 
this  Act,  or  to  such  parts  of  the  said  Act  passed  in  the 
thirty-first  year  of  the  reign  of  His  said  late  Majesty  as 
are  not  hereby  repealed,  or  to  any  Act  of  Parliament 
made  or  to  be  made,  and  not  hereby  repealed,  which  does 
or  shall,  by  express  enactment  or  by  necessary  intend- 
ment, extend  to  the  provinces  of  Tipper  and  Lower 
Canada,  or  to  either  of  them,  or  to  the  province  of 
Canada;  and  that  all  such  laws  being  passed  by  the 
said  Legislative  Council  and  Assembly,  and  assented  to 
by  Her  Majesty,  or  assented  to  in  Her  Majesty's  name 
by  the  Governor  of  the  province  of  Canada,  shall  be 
valid  and  binding  to  all  intents  and  purposes  within  the 
province  of  Canada. 

4.  And  be  it  enacted,  That  for  the  purpose  of  com-  Appointment 
posing  the  Legislative  Council  of  the  province  of  Canada  StaT 
it  shall  be  lawful  for  Her  Majesty,  before  the  time  to 

be  appointed  for  the  first  meeting  of  the  said  Legisla- 
tive Council  and  Assembly,  by  an  instrument  under  the 
sign  manual,  to  authorize  the  Governor,  in  Her  Ma- 
jesty's name,  by  an  instrument  under  the  great  seal  of 
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the  said  province,  to  summon  to  the  said  Legislative 
Council  of   the   said  province  such  persons,  being  not 
fewer  than  twenty,  as  Her  Majesty  shall  think  fit; 
and  that  it  shall  also  be  lawful  for  Her  Majesty  from 
time  to  time  to  authorize  the  Governor  in  Kke  manner 
to  summon  to  the  said  Legislative  Council  such  other 
person  or  persons  as  Her  Majesty  shall  think  fit,  and 
that   every   person  who    shall  be  so   summoned  shall 
thereby  become  a  member  of  the  Legiskdre  Council 
Qualification     0f  the  province  of   Canada :  Provided  always,  -rT-.at  no 
Councillors.      person  shall  be  summoned  to  the  said  Legiskiibrp  Coun- 
cil of  the  province  of  Canada  who  shall  nor  k  e#  the 
full    age    of    twenty-one    years,  and    a  nsnzsl-liam 
subject  of  Her  Majesty,  or  a  subject  of  ~Ejs.  Majesty 
naturalized  by  Act  of  the  Parliament  ai  Great  Britain, 
or  by  Act  of  the  Parliament  of  the  TTnited  "v'^ffem  of 
Great  Uritain  and  Ireland,  or  by  an  Act  off  the  Legis- 
lature of  either  of  the  provinces  of  TTpper  or  Lower 
Canada,  or  by  an  Act  of  the  Legislature  of  :ae  pro- 
vince of  Canada. 

Tenure  of  office  5#  And  be  it  enacted,  That  every  member  of  the 
Legislative  Council  of  the  province  of  Canada  shall 
hold  his  seat  therein  for  the  term  of  his  fife,  but  subject 
nevertheless  to  the  provisions  herein-after  contained  for 

vacating  the  same. 

Eesignation  of       6.  And  be  it  enacted,  That  it  shall  be  lawful  for  any 

ctSoT.       member  of  the  Legislative  Council  of  the  province  of 

Canada  to    resign    his    seat  in    the    said   Legislatrre 

Council,  and  upon  such  resignation  the  seat  of  such 

Legislative  Councillor  shall  become  vacant. 

vacating  seat  7.  And  be  it  enacted,  That  if  any  Legislative  Conn- 
by  absence.  ^^  of  the  province  of  Canada  shall  for  two  successiTe 
sessions  of  the  Legislature  of  the  said  province  fail  to 
give  his  attendance  in  the  said  Legislative  Council, 
without  the  permission  of  Her  Majesty  or  of  the 
Governor  of  the  said  province,  signified  by  the  said 
Governor  to  the  Legislative  Council,  or  shall  take  any 


1840.]        3  &  4  VICT.  c.  35.— APPEALS  AS  TO  SEATS. 


667 


oath  or  make  any  declaration  or  acknowledgment  of 
allegiance,  obedience,  or  adherence  to  any  foreign  prince 
or  power,  or  shall  do,  concur  in,  or  adopt  any  act 
whereby  he  may  become  a  subject  or  citizen  of  any 
foreign  state  or  power,  or  whereby  he  may  become 
entitled  to  the  rights,  privileges,  or  immunities  of  a 
subject  or  citizen  of  any  foreign  state  or  power,  or  shall 
become  bankrupt,  or  take  the  benefit  of  any  law 
relating  to  insolvent  debtors,  or  become  a  public 
defaulter,  or  be  attainted  of  treason,  or  be  convicted  of 
felony  or  of  any  infamous  crime,  his  seat  in  such 
Council  shall  thereby  become  vacant. 

8.  And  be  it  enacted,  That  any  question  which  shall  Triai°f 

'  .  .     questions. 

arise  respecting  any  vacancy  in  the  Legislative  Council 
of  the  province  of  Canada,  on  occasion  of  any  of  the 
matters  aforesaid,  shall  be  referred  by  the  Governor  of 
the  province  of  Canada  to  the  said  Legislative  Council, 
to  be  by  the  said  Legislative  Council  heard  and  deter- 
mined :  Provided  always,  that  it  shall  be  lawful,  either 
for  the  person  respecting  whose  seat  such  question  shall 
have  arisen,  or  for  Her  Majesty's  Attorney-General  for 
the  said  province  on  Her  Majesty's  behalf,  to  appeal 
from  the  determination  of  the  said  Council  in  such  case 
to  Her  Majesty,  and  that  the  judgment  of  Her  Majesty 
given  with  the  advice  of  Her  Privy  Council  thereon 
shall  be  final  and  conclusive  to  all  intents  and  purposes. 

9.  And  be  it  enacted,  That  the   Governor  of  the  Appointment 
province  of    Canada  shall  have  power  and  authority  °    P 
from  time  to  time,  by  an  instrument  under  the  great 

seal  of  the  said  province,  to  appoint  one  member  of  the 
said  Legislative  Council  to  be  Speaker  of  the  said  Legis- 
lative Council,  and  to  remove  him,  and  appoint  another 
in  his  stead. 

10.  And  be  it  enacted,  That  the  presence  of  at  least  Quorum. 
ten  members  of  the  said  Legislative  Council,  including 

the  Speaker,  shall  be  necessary  to  constitute  a  meeting 

for  the  exercise  of  its  powers;  and  that  all  questions  Division. 
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which  shall  arise  in  the  said  Legislative  Council  shall  be 
decided  by  a  majority  of  voices  of  the  members  present 
other  than  the  Speaker,  and  when  the  voices  shall  be 
equal  the  Speaker  shall  have  the  casting  vote. 

11.  And  be  it  enacted,  That  for  the  purpose  of  consti- 
tuting the  Legislative  Assembly  of  the  province  of 
Canada  it  shall  he  lawful  for  the  Governor  of  the  said 
province,  within  the  time  herein-after  mentioned,  and 
thereafter  from  time  to  time  as  occasion  shall  require, 
in  Her  Majesty's  name,  and  by  an  instrument  or 
instruments  under  the  great  seal  of  the  said  province, 
to  summon  and  call  together  a  Legislative  Assembly  in 
and  for  the  said  province. 

12.  And  be  it  enacted,  That  in  the  Legislative 
Assembly  of  the  province  of  Canada  to  be  constituted 
as  aforesaid  the  parts  of  the  said  province  which  now 
constitute  the  provinces  of  Upper  and  Lower  Canada 
respectively  shall,  subject  to  the  provisions  herein-after 
contained,  be  represented  by  an  equal  number  of 
representatives,  to  be  elected  for  the  places  and  in  the 
manner  herein-after  mentioned. 

13 .  And  be  it  enacted,  That  the  county  of  Halton  in 
the  province  of  Tipper  Canada  shall  be  divided  into  two 
ridings,  to  be  called  respectively  the  East  Riding  and 
the  West  Riding  ;  and  that  the  East  Riding  of  the  said 
county  shall  consist  of  the  following  townships,  namely, 
Trafalgar,    Nelson,     Bsquesing,     Nassagawega,    Bast 
Flamborough,    West    Flamborough,   Bring,  Beverley; 
and   that   the   West  Riding  of  the  said  county  shall 
consist  of  the  following  townships,  namely,  Garafraxa, 
Nichol,    Woolwich,   Ouelph,    Waterloo,   Wilmot,  Bum- 
fries,  Puslinch,  Eramosa  ;  and  that  the  East  Riding  and 
West    Riding  of  the  said  county  shall  each  be  repre- 
sented by  one  member  of  the  Legislative  Assembly  of 
the  province  of  Canada. 

14.  And  be  it  enacted,  That  the  county  of  North- 
umberland in  the  province  of   Upper   Canada  shall  be 
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divided  into  two  ridings,  to  be  called  respectively  the 
North  Riding  and  the  South  Riding ;  and  that  the 
North  Riding  of  the  last-mentioned  county  shall  consist 
of  the  following  townships,  namely,  Monaghan,  Otonabee, 
Asphodel,  Smith,  JDouro,  Bummer,  Belmont,  Methuen, 
Burleigh,  Harvey,  Emily,  Gore,  Ennismore ;  and  that 
the  South  Riding  of  the  last-mentioned  county  shall 
consist  of  the  following  townships,  namely,  Hamilton, 
Haldimand,  Cramak,  Murray,  Seymour,  Percy;  and 
that  the  North  Riding  and  South  Riding  of  the  last- 
mentioned  county  shall  each  be  represented  by  one 
member  of  the  Legislative  Assembly  of  the  province  of 
Canada. 

15.  And  be  it  enacted,  That  the  county  of  Lincoln  in  £°™0^of 
the  province  of    Tipper   Canada  shall  be  divided  into 

two  ridings,  to  be  called  respectively  the  North  Riding 
and  the  South  Riding ;  and  that  the  North  Riding  shall 
be  formed  by  uniting  the  first  riding  and  second 
riding  of  the  said  county,  and  the  South  Riding  by 
uniting  the  third  riding  and  fourth  riding  of  the 
said  county ;  and  that  the  North  and  South  Riding  of 
the  last-mentioned  county  shall  each  be  represented  by 
one  member  in  the  Legislative  Assembly  of  the  province 
of  Canada. 

16.  And  be  it  enacted,  That  every  county  and  riding,  0theT.  count7 

"  *  °     constituency 

other  than  those  herein-before  specified,  which  at  the  of  Upper 
time  of  the  passing  of  this  Act  was  by  law  entitled  to 
be   represented    in  the   Assembly   of  the   province   of 
Upper  Canada,  shall  be  represented  by  one  member  in 
the  Legislative  Assembly  of  the  province  of  Canada. 

17.  And  be  it   enacted,  That  the   city  of    Toronto  T?wn  con- 
shall  be  represented  by  two  members,  and  the  towns  uppeTcanada. 
of  Kingston,  Brockville,  Hamilton,  Cornwall,  Niagara, 
London,  and  Bytown,  shall  each  be  represented  by  one 
member  in  the  Legislative  Assembly  of  the  province  of 
Canada, 
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18.  And  lie  it  enacted,  That  every  county  which 
before  and  at  the  time  of  the  passing  of  the  said  Act 
of  Parliament,  intituled  "  An  Act  to  make  temporary 
Provision  for  the  Government  of  Lower  Canada,"  was 
entitled  to  be  represented  in  the  Assembly  of  the 
province  of  Lower  Canada,  except  the  counties  of 
Montmorency,  Orleans,  L' Assomption,  La  Chesnaye, 
L'Acadie,  Laprairie,  Dorchester,  and  Beauce,  herein-' 
after  mentioned,  shaU  be  represented  by  one  member 
in  the  Legislative  Assembly  of  the  province  of  Canada. 

19.  And  be  it  enacted,  That  the  said  counties  of 
Montmorency  and  Orleans  shall  be  united  into  and 
form  one  county,  to  be  called  the  county  of  Mont- 
morency; and  that  the  said  counties  of  L  Assomption 
and  La  Chesnaye  shall  be  united  into  and  form  one 
county,  to  be  called  the  county  of  Leinster ;  and  that 
the  said  counties  of  L'Acadie  and  Laprairie  shall  be 
united  into  and  form  one  county,  to  be  called  the  county 
of  Huntingdon;  and  that  the  counties  of  Dorchester 
and  Beauce  shall  be  united  into  and  form  one  county, 
to  be  called  the  county  of  Dorchester ;  and  that  each 
of  the  said  counties  of  Montmorency,  Leinster,  Hunting- 
don, and  Dorchester  shall  be  represented  by  one  member 
in  the  Legislative  Assembly  of  the  said  province  of 
Canada. 

Town  con-  20.  And  be  it  enacted,  That  the  cities  of  Quebec  and 

Lowe"  Canada.  Montreal  shall  each  be  represented  by  two  members, 

and  the  towns  of  Three  Bivers  and  Sherbrooke  shall 

each  be  represented  by  one  member  in  the  Legislative 

Assembly  of  the  province  of  Canada. 

Boundaries  of  21.  And  be  it  enacted,  That  for  the  purpose  of  electing 
to  be  settled"18  their  several  representatives  to  the  said  Legislative 
Assembly,  the  cities  and  towns  herein-before  mentioned 
shall  be  deemed  to  be  bounded  and  limited  in  such 
manner  as  the  Governor  of  the  province  of  Canada, 
by  letters  patent  under  the  great  seal  of  the  province, 
to  be  issued  within  thirty  days  after  the  union  of  the 


by  Governor. 
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said  provinces  of  Tipper  Canada  aiid  Lower  Canada, 
shall  set  forth  and  describe ;  and  such  parts  of  any- 
such  city  or  town  (if  any)  which  shall  not  he  included 
within  the  boundary  of  such  city  or  town  respectively 
by  such  letters  patent,  for  the  purposes  of  this  Act 
shall  be  taken  to  be  a  part  of  the  adjoining  county  or 
riding,  for  the  purpose  of  being  represented  in  the  said 
Legislative  Assembly. 

22.  And  be  it  enacted,   That  for  the   purpose  of  Returning 

■"-       *-  officers. 

electing  the  members  of  the  Legislative  Assembly  of 
the  province  of  Canada,  it  shall  be  lawful  for  the 
Governor  of  the  said  province,  from  time  to  time,  to 
nominate  proper  persons  to  execute  the  office  of  re- 
turning officer  in  each  of  the  counties,  ridings,  cities, 
and  towns  which  shall  be  represented  in  the  Legislative 
Assembly  of  the  province  of  Canada,  subject  never- 
theless to  the  provisions  herein-after  contained. 

23.  And  be  it  enacted,  That  no  person  shall  be  obliged  Term  of  ?ffice. 
to  execute  the  said  office  of  returning  officer  for  any  officer. 
longer  term  than  one  year,  or  oftener  than  once,  unless 

it  shall  be  at  any  time  otherwise  provided  by  some  Act 
or  Acts  of  the  Legislature  of  the  province  of  Canada. 

24.  And  be  it  enacted,  that  writs  for  the  election  of  Writs  of 
members  to  serve  in  the  Legislative  Assembly  of  the  electl0n' 
province  of  Canada  shall  be  issued  by  the  Governor  of 

the  said  province,  within  fourteen  days  after  the  sealing 
of  such  instrument  as  aforesaid,  for  summoning  and 
calling  together  such  Legislative  Assembly;  and  that 
such  writs  shall  be  directed  to  the  returning  officers  of 
the  said  counties,  riding,  cities,  and  towns  respectively ; 
and  that  such  writs  shall  be  made  returnable  within 
fifty  days  at  farthest  from  the  day  on  which  thev  shall 
bear  date,  unless  it  shall  at  any  time  be  otherwise  pro- 
vided by  any  Act  of  the  Legislature  of  the  said  province ; 
and  that  writs  shall  in  like  manner  and  form  be  issued 
for  the  election  of  members  in  the  case  of  any  vacancy 
which  shall  happen  by  the  death  or  resignation  of  the 
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person  chosen,  or  by  his  being  summoned  to  the  Legis- 
lative Council  of  the  said  province,  or  from  any  other 
legal  cause ;  and  that  such  writs  shall  be  made  return- 
able within  fifty  days  at  farthest  from  the  day  on  which 
they  shall  bear  date,  unless  it  shall  be  at  any  time 
otherwise  provided  by  any  Act  of  the  Legislature  of  the 
said  province ;  and  that  in  any  case  of  any  such  vacancy 
which  shall  happen  by  the  death  of  the  person  chosen, 
or  by  reason  of  his  being  so  summoned  as  aforesaid,  the 
writ  for  the  election  of  a  new  member  shall  he  issued 
within  six  days  after  notice  thereof  shall  have  been 
delivered  to  or  left  at  the  office  of  the  proper  officer  for 
issuing  such  writs  of  election. 

Time  and  place      25.  And  be  it  enacted,  That  it  shall  be  lawful  for 

of  holding  , 

elections.  the  Governor  of  the  province  of  Canada  for  the  time 
being  to  fix  the  time  and  place  of  holding  elections  of 
members  to  serve  in  the  Legislative  Assembly  of  the 
said  province,  until  otherwise  provided  for  as  herein- 
after is  mentioned,  giving  not  less  than  eight  days' 
notice  of  such  time  and  place. 

Power  to  alter  26.  And  be  it  enacted,  That  it  shall  be  lawful  for  the 
STentetion.  Legislature  of  the  province  of  Canada,  by  any  Act  or 
Acts  to  be  hereafter  passed,  to  alter  the  divisions  and 
extent  of  the  several  counties,  ridings,  cities,  and  towns 
which  shall  be  represented  in  the  Legislative  Assembly 
of  the  province  of  Canada,  and  to  establish  new  and 
other  divisions  of  the  same,  and  to  alter  the  apportion- 
ment of  representatives  to  be  chosen  by  the  said 
counties,  ridings,  cities,  and  towns  respectively,  and 
make  a  new  and  different  apportionment  of  the  number 
of  representatives  to  be  chosen  in  and  for  those  parts  or 
the  province  of  Canada  which  now  constitute  the  said 
provinces  of  Upper  and  Lower  Canada  respectively, 
and  in  and  for  the  several  districts,  counties,  ridings, 
and  towns  in  the  same,  and  to  alter  and  regulate  the 
appointment  of  returning  officers  in  and  for  the  same, 
and  make  provision  in  such  manner  as  they  may  deem 
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expedient,  for  the  issuing  and  return  of  writs  for  the 
election  of  members   to  serve  in  the  said  Legislative 
Assembly,  and   the  time  and  place   of    holding   such 
elections  :  Provided  always,  that  it  shall  not  be  lawful  Pr0vlS0- 
to  present  to  the  Governor  of  the  province  of   Canada 
for  Her  Majesty's  assent  any  Bill  of   the  Legislative 
Council  and  Assembly  of  the  said  province  by  which 
the     number    of    representatives    in    the    Legislative 
Assembly  may  be  altered,  unless  the  second  and  third 
reading  of  such  Bill  in  the  Legislative  Council  and  the 
Legislative  Assembly  shall  have  been  passed  with  the 
concurrence  of  two  thirds  of  the  members  for  the  time 
being  of  the  said  Legislative  Council  and  of  two  thirds 
of  the  members  for  the  time  being  of  the  said  Legisla- 
tive   Assembly   respectively,    and  the    assent   of    Her 
Majesty  shall  not   be   given   to  any  such   Bill  unless 
addresses  shall  have  been  presented  by  the  Legislative 
Council  and  the  Legislative  Assembly  respectively  to  the 
Governor,  stating  that  such  Bill  has  been  so  passed. 

27.  And  be  it   enacted,  That  until  provisions  shall  The  present 
otherwise  be  made  by  an  Act  or  Acts  of  the  Legislature  of  the  two 
of  the  province  of    Canada  all  the  laws  which  at  the  apptyuntii" 
time  of  the  passing  of  this  Act  are  in  force  in  the  pro-  altered- 
vince  of  Upper  Canada,  and  all  the  laws  which  at  the 
time   of  the  passing  of   the  said   Act   of   Parliament, 
intituled  "  An  Act  to  make  temporary  Provision  for  the  i &2Viet. c.9. 
Government  of  Lower  Canada"  were  in  force  in  the  pro- 
vince of  Lower  Canada,  relating  to  the   qualification 
and  disqualification  of  any  person  to  be  elected  or  to 
sit  or  vote  as  a  member  of  the  Assembly  in  the  said 
provinces  respectively  (except  those  which  require  a 
qualification  of  property  in  candidates  for  election,  for 
which  provision  is  herein-after  made),  and  relating  to 
the  qualification  and   disqualification  of  voters  at  the 
election  of  members  to  serve  in  the  Assemblies  of  the 
said  provinces  respectively,  and  to  the  oaths  to  be  taken 
by  any  such  voters,  and  to  the  powers  and  duties  of 
returning  officers,  and  the  proceedings  at  such  elections, 

S  2340.  v  xj 
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and  the  period  during  which,  such  elections  may  be  law- 
fully continued,  and  relating  to  the  trial  of  controverted 
elections,  and  the  proceedings  incident  thereto,  and  to 
the  vacating  of  seats  of  members,  and  the  issuing  and 
execution  of  new  writs  in  case  of  any  seat  being 
vacated  otherwise  than  by  a  dissolution  of  the 
Assembly,  shall  respectively  be  applied  to  elections  of 
members  to  serve  in  the  Legislative  Assembly  of  the 
province  of  Canada  for  places  situated  in  those  parts 
of  the  province  of  Canada  for  which  such  laws  were 
passed. 

28.  And  be  it  enacted,  That  no  person  shall  be  cap- 
able of  being  elected  a  member  of  the  Legislative 
Assembly  of  the  province  of  Canada  who  shall  not  be 
legally  or  equitably  seised  as  of  freehold,  for  his  own  use 
and  benefit,  of  lands  or  tenements  held  in  free  and 
common  socage,  or  seised  or  possessed,  for  his  own  use 
and  benefit,  of  lands  or  tenements  held  in  fief  or  in  roture, 
within  the  said  province  of  Canada,  of  the  value  of  five 
hundred  pounds  of  sterling  money  of  Great  Britain, 
over  and  above  all  rents,  charges,  mortgages,  and 
incumbrances  charged  upon  and  due  and  payable  out 
of  or  affecting  the  same :  and  that  every  candidate  at 
such  election,  before  he  shall  be  capable  of  being 
elected,  shall,  if  required  by  any  other  candidate,  or 
by  any  elector,  or  by  the  returning  officer,  make  the 
following  declaration : 

"  T  A.B.  do  declare  and  testify,  That  I  am  duly  seised 
JL  at  law  or  in  equity,  as  of  freehold,  for  my  own  use 
and  benefit,  of  lands  or  tenements  held  in  free  and 
common  socage,  \or  duly  seised  possessed,  for  my 
own  use  and  benefit,  of  lands  or  tenements,  held  in  fief 
or  in  roture  (as  the  case  may  be)~\  in  the  province  of 
Canada,  of  the  value  of  five  hundred  pounds  of  sterling 
money  of  Great  Britain,  over  and  above  all  rents,  mort- 
gages, charges,  and  incumbrances  charged  upon  or  due 
and  payable  out  of  or  affecting  the  same ;  and  that  I 
have  not  collusively  or  colourably  obtained  a  title  to 
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or  become  possessed  of  the  said  lands  and  tenements, 
or  any  part  thereof,  for  the  purpose  of  qualifying  or 
enabling  me  to  be  returned  a  member  of  the  Legislative 
Assembly  of  the  province  of  Canada" 

29.  And  be  it   enacted,  That  if  any  person  shall  ?™^ 
knowingly    and    wilfully    make    a    false    declaration  ration  liable  to 
respecting  his  qualification  as  a  candidate  at  any  elec-  of  perjury. 
tionas  aforesaid,  such  person  shall  be  deemed  to  be  guilty 
of  a  misdemeanor,  and  being  thereof  lawfully  convicted 
shall  suffer  the  like  pains  and  penalties  as  by  law  are 
incurred  by  persons  guilty  of  wilful  and  corrupt  perjury 
in  the  place  in  which  such  false  declaration  shall  have 
been  made. 

30.  And  be  it  enacted,  That  it  shall  be  lawful  for  Place  and  times 
the  Governor  of  the  province  of  Canada  for  the  time  Parliament. 
being  to  fix  such  place  or  places  within  any  part  of  the 
province  of  Canada,  and  such  times  for  holding  the  first 

and  every  other  session  of  the  Legislative  Council  and 
Assembly  of  the  said  province  as  he  may  think  fit,  such 
times  and  places  to  be  afterwards  changed  or  varied  as 
the  Governor  may  judge  advisable  and  most  consistent 
with  general  convenience  and  the  public  welfare,  giving 
sufficient  notice  thereof  ;  and  also  to  prorogue  the  said 
Legislative  Council  and  Assembly  from  time  to  time, 
and  dissolve  the  same,  by  proclamation  or  otherwise, 
whenever  he  shall  deem  it  expedient. 

31.  And  be  it  enacted,  That  there  shall  be  a  session  Duration  of 
of  the  Legislative  Council  and  Assembly  of  the  province 

•of  Canada,  once  at  least  in  every  year,  so  that  a  period  of 
twelve  calendar  months  shall  not  intervene  between 
the  last  sitting  of  the  Legislative  Council  and  Assembly 
in  one  session  and  the  first  sitting  of  the  Legislative 
Council  and  Assembly  in  the  next  session;  and  that 
every  Legislative  Assembly  of  the  said  province  here- 
after to  be  summoned  and  chosen  shall  continue  for  four 
years  from  the  day  of  the  return  of  the  writs  for 
choosing  the  same,  and  no  longer,  subject  nevertheless 
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Legislature. 


to  be  sooner  prorogued  or  dissolved  by  the  Governor  of 
the  said  province. 

32.  And  be  it  enacted,  That  the  Legislative  Council 
and  Assembly  of  the  province  of  Canada  shall  be  called 
together  for  the  first  time  at  some  period  not  later  than 
six  calendar  months  after  the  time  at  which  the  pro- 
vinces of  Upper  and  Lower  Canada  shall  become 
re-united  as  aforesaid. 


Election  of  the  33,  And  be  it  enacted,  That  the  members  of  the 
Legislative  Assembly  of  the  province  of  Canada  shall, 
upon  the  first  assembling  after  every  general  election, 
proceed  forthwith  to  elect  one  of  their  number  to  be 
Speaker ;  and  in  case  of  his  death,  resignation,  or 
removal  by  a  vote  of  the  said  Legislative  Assembly,  the 
said  members  shall  forthwith  proceed  to  elect  another 
of  such  members  to  be  such  Speaker ;  and  the  Speaker 
so  elected  shall  preside  at  all  meetings  of  the  said 
Legislative  Assembly. 


Quorum. 


Division. 


Casting  vote. 


No  member  to 
sit  or  vote  until 
he  has  taken 
the  following 
Oath  of  Alle- 
giance. 


34.  And  be  it  enacted,  That  the  presence  of  at  least 
twenty  members  of  the  Legislative  Assembly  of  the 
province  of  Canada,  including  the  Speaker,  shall  be 
necessary  to  constitute  a  meeting  of  the  said  Legislative 
Assembly  for  the  exercise  of  its  powers ;  and  that  all 
questions  which  shall  arise  in  the  said  Assembly  shall 
be  decided  by  the  majority  of  voices  of  such  members 
as  shall  be  present,  other  than  the  Speaker,  and  when 
the  voices  shall  be  equal  the  Speaker  shall  have  the 
casting  voice. 

35.  And  be  it  enacted,  That  no  member,  either  of 
the  Legislative  Council  or  of  the  Legislative  Assembly  of 
the  province  of  Canada,  shall  be  permitted  to  sit  or  vote 
therein  until  he  shall  have  taken  and  subscribed  the 
following  oath  before  the  Governor  of  the  said  province, 
or  before  some  person  or  persons  authorized  by  such 
Governor  to  administer  such  oath ; 
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"  T  A.B.&o  sincerely  promise  and  swear,  That  I  will  ^c°f  AUe" 

-L  be  faithful  and  bear  true  allegiance  to  Her  Majesty- 
Queen  Victoria,  as  lawful  sovereign  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  of  this  province 
of  Canada,  dependent  on  and  belonging  to  the  said 
United  Kingdom;  and  that  I  will  defend  her  to  the 
utmost  of  my  power  against  all  traitorous  conspiracies 
and  attempts  whatever  which  shall  be  made  against  her 
person,  crown,  and  dignity;  and  that  I  will  do  my 
utmost  endeavour  to  disclose  and  make  known  to  her 
Majesty,  her  heirs  and  successors,  all  treasons  and 
traitorous  conspiracies  and  attempts  which  I  shall 
know  to  be  against  her  or  any  of  them ;  and  all  this  I 
do  swear  without  any  equivocation,  mental  evasion,  or 
secret  reservation,  and  renouncing  all  pardons  and  dis- 
pensations from  any  person  or  persons  whatever  to  the 
contrary.  So  help  me  God." 

36.  And  be  it  enacted,  That  every  person  authorized  Affirmation 
by  law  to  make  an  affirmation  instead  of   taking    an 

oath  may  make  such  affirmation  in  every  case  in  which 
an  oath  is  herein-before  required  to  be  taken. 

37.  And  be  it   enacted,   That  whenever    any   Bill  Giving  or  with- 

i  •   i  i  it  t-  y-s  holding  assent 

which,  has  been  passed  by  the  Legislative  Council  and  to  Bills. 
Assembly  of  the  province  of  Canada  shall  be  presented 
for  Her  Majesty's  assent  to  the  Governor  of  the  said 
province,  such  Governor  shall  declare,  according  to  his 
discretion,  but  subject  nevertheless  to  the  provisions  con- 
tained in  this  Act,  and  to  such  instructions  as  may  from 
time  to  time  be  given  in  that  behalf  by  Her  Majesty, 
her  heirs  or  successors,  that  he  assents  to  such  Bill  in 
Her  Majesty's  name,  or  that  he  withholds  Her  Majesty's 
assent,  or  that  he  reserves  such  Bill  for  the  signification 
of  Her  Majesty's  pleasure  thereon. 

38.  And  be  it  enacted,  That  whenever  any  Bill  which  Disallowance 
shall  have  been  presented  for  Her  Majesty's  assent  to  rented  toT 
the  Governor  of  the  said  province  of   Canada  shall  by 

such  Governor  have  been  assented  to  in  Her  Majesty's 
name,  such   Governor   shall    by  the    first   convenient 
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opportunity  transmit  to  one  of  Her  Majesty's  principal 
Secretaries  of  State  an  authentic  copy  of  such  Bill  so 
assented  to ;  and  that  it  shall  be  lawful,  at  any  time 
-within   two  years  after  such  Bill  shall  have  been  so 
received  by  such  Secretary  of  State,  for  Her  Majesty, 
by  Order  in  Council,  to  declare  her  disallowance  of  such 
Bill ;  and  that  such  disallowance,  together  with  a  certifi- 
cate under  the  hand  and  seal  of  such  Secretary  of  State, 
certifying  the  day  on  which  such  Bill  was  received  as 
aforesaid,   being   signified  by  such   Governor    to    the 
Legislative  Council  and  Assembly  of  Canada,  by  speech 
or  message  to  the  Legislative  Council  and  Assembly  of 
the  said  province,  or  by  proclamation,  shall  make  void 
and  annul  the  same  from  and  after  the  day  of  such 
signification. 

Assent  to  Bills  39  #  And  be  it  enacted,  That  no  Bill  which  shall  be 
reserved  for  the  signification  of  Her  Majesty's  pleasure 
thereon  shall  have  any  force  or  authority  within  the 
province  of  Canada  until  the  Governor  of  the  said  pro- 
vince shall  signify,  either  by  speech  or  message  to  the 
Legislative  Council  and  Assembly  of  the  said  province, 
or  by  proclamation,  that  such  Bill  has  been  laid  before 
Her  Majesty  in  Council  and  that  Her  Majesty  has  been 
pleased  to  assent  to  the  same ;  and  that  an  entry  shall 
be  made  in  the  journals  of  the  said  Legislative  Council 
of  every  such  speech,  message,  or  proclamation,  and  a 
duplicate  thereof,  duly  attested,  shall  be  delivered  to  the 
proper  officer,  to  be  kept  among  the  records  of  the  said 
province ;  and  that  no  Bill  which  shall  be  so  reserved  as 
aforesaid  shall  have  any  force  or  authority  in  the  said 
province  unless  Her  Majesty's  assent  thereto  shall  have 
been  so  signified  as  aforesaid  within  the  space  of  two 
years  from  the  day  on  which  such  Bill  shall  have  been 
presented  for  Her  Majesty's  assent  to  the  Governor  as 
aforesaid. 

Authority  of         40.  Provided  always,  and  be  it  enacted,  That  nothing 

the  Governor.    herein  contained  shall  be  construed  to  limit  or  restrain 

the  exercise  of    Her    Majesty's  prerogative  in  autho- 
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rizing,  and  that  notwithstanding  this  Act,  and  any  other 
Act  or  Acts  passed  in  the  Parliament  of  Great  Britain, 
or  in  the  Parliament  of  the  United  Kingdom  of  Great 
Britain  and    Ireland,   or  of  the   Legislature   of    the 
province  of  Quebec,  or  of  the  provinces  of   Upper  or 
Lower  Canada  respectively,  it  shall  he  lawful  for  Her 
Majesty  to  authorize  the  Lieutenant-Governor  of  the 
province  of  Canada  to  exercise   and   execute,   within 
such  parts  of  the  said  province  as  Her  Majesty  shall 
think  fit,   notwithstanding  the   presence  of  the   Gov- 
ernor within  the  province,  such  of  the  powers,  functions, 
and  authority,  as  well  judicial  as  other,  which  hefore 
and  at  the   time    of   passing   of    this   Act   were   and 
are  vested  in  the   Governor,   Lieutenant-Governor,  or 
person  administering  the  government  of  the  provinces 
of    Upper    Canada    and    Lower    Canada  respectively, 
or  of  either  of  them,  and  which   from  and  after  the 
said  re-union  of  the  said  two  provinces  shall  hecome 
vested  in  the  Governor   of  the   province  of    Canada; 
and  to  authorize  the  Governor  of  the  province  of  Canada 
to  assign,  depute,  substitute,  and  appoint  any  person  or 
persons,  jointly  or  severally,  to  he  his  deputy  or  depu- 
ties within  any  part  or  parts  of  the  province  of  Canada, 
and  in  that  capacity  to  exercise,  perform,  and  execute 
during  the  pleasure  of  the  said  Governor  such  of  the 
powers,  functions,  and  authorities,  as  well  judicial  as 
other,  as  before  and  at  the  time  of  the  passing  of  this 
Act  were  and  are  vested  in  the  Governor,  Lieutenant- 
Governor,  or  person  administering  the  government  of 
the  provinces  of  Upper  and  Lower  Canada  respectively, 
and  which  from  and  after  the  union  of  the  said  pro- 
vinces  shall  become    vested  in  the   Governor  of  the 
province  of  Canada,  as  the  Governor  of  the  province  of 
Canada  shall  deem  to  be  necessary  or  expedient :  Pro- 
vided always,  that  by  the  appointment  of  a  deputy  or 
deputies  as  aforesaid  the  power  and  authority  of  the 
Governor    of    the  province   of    Canada    shall  not  be 
abridged,  altered,  or    in    any  way  affected  otherwise 
than  as  Her  Majesty  shall  think  proper  to  direct. 
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Language  of 
legislative 

records. 


41.  And  be  it  enacted,  That  from  and  after  the  said 
re-union  of  the  said  two  provinces  all  writs,  proclama- 
tions, instruments  for  summoning  and  calling  together 
the  Legislative  Council  and  Legislative  Assembly  of  the 
province  of  Canada,  and  for  proroguing  and  dissolving 
the  same,  and  all  writs  of  summons  and  election,  and 
all  writs  and  public  instruments  whatsoever  relating  to 
the  said  Legislative  Council  and  Legislative  Assembly, 
or  either  of  them,  and  all  returns  to  such  writs  and 
instruments,  and  all  journals,  entries,  and  written  or 
printed  proceedings,  of  what  nature  soever,  of  the  said 
Legislative  Council  and  Legislative  Assembly,  and  of 
each  of  them  respectively,  and  all  written  or  printed 
proceedings  and  reports  of  committees  of  the  said 
Legislative  Council  and  Legislative  Assembly  respec- 
tively, shall  be  in  the  English  language  only  :  Provided 
always,  that  this  enactment  shall  not  be  construed  to 
prevent  translated  copies  of  any  such  documents  being 
made,  but  no  such  copy  shall  be  kept  among  the  records 
of  the  Legislative  Council  or  Legislative  Assembly,  or 
be  deemed  in  any  case  to  have  the  force  of  an  original 
record. 


Ecclesiastical 
and  Crown 
rights. 


14  Geo.  3. 
c.  83. 


42.  And  be  it  enacted,  That  whenever  any  Bill  or 
Bills  shall  be  passed  by  the  Legislative  Council  and 
Assembly  of  the  province  of  Canada,  containing  any 
provisions  to  vary  or  repeal  any  of  the  provisions  now 
in  force  contained  in  an  Act  of  the  Parliament  of  Great 
Britain  passed  in  the  fourteenth  year  of  the  reign  of 
His  late  Majesty  King  George  the  Third,  intituled  "  An 
Act  for  making  more  effectual  Provision  for  the  Govern- 
ment of  the  Province  of  Quebec  in  North  America," 
or  in  the  aforesaid  Acts  of  Parliament  passed  in  the 
thirty-first  year  of  the  same  reign,  respecting  the 
accustomed  dues  and  rights  of  the  clergy  of  the  Church 
of  Borne ;  or  to  vary  or  repeal  any  of  the  several  pro- 
visions contained  in  the  said  last-mentioned  Act,  respect- 
ing the  allotment  and  appropriation  of  lands  for  the 
support  of  the  Protestant  clergy  within  the  province  of 
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Canada,  or  respecting  the  constituting,  erecting,  or 
endowing  of  parsonages  or  rectories  within  the  province 
of  Canada,  or  respecting  the  presentation  of  incumbents 
or  ministers  of  the  same,  or  respecting  the  tenure  on 
which  such  incumbents  or  ministers  shall  hold  or  enjoy 
the  same ;  and  also  that  whenever  any  Bill  or  Bills  shall 
be  passed  containing  any  provisions  which  shall  in  any 
manner  relate  to  or  affect  the  enjoyment  or  exercise  of 
any  form  or  mode  of  religious  worship,  or  shall  impose  or 
create  any  penalties,  burdens,  disabilities,  or  disqualifi- 
cations in  respect  of  the  same,  or  shall  in  any  manner 
relate  to  or  affect  the  payment,  recovery,  or  enjoyment 
of  anv  of  the  accustomed  dues  or  rights  herein-before 
mentioned,  or  shall  in  any  manner  relate  to  the  grant- 
ing, imposing,  or  recovering  of  any  other  dues,  or 
stipends,  or  emoluments,  to  be  paid  to  or  for  the  use  of 
any  minister,  priest,  ecclesiastic,  or  teacher,  according 
to  any  form  or  mode  of  religious  worship,  in  respect  of 
his  said  office  or  function  ;  or  shall  in  any  manner  relate 
to  or  affect  the  establishment  or  discipline  of  the  United 
Church  of  JEngland  and  Ireland  among  the  members 
thereof  within  the  said  province ;  or  shall  in  any  manner 
relate  to  or  affect  Her  Majesty's  prerogative  touching 
the  granting  of  waste  lands  of  the  Crown  within  the  said 
province :  every  such  Bill  or  Bills  shall,  previously  to 
any  declaration  or  signification  of  Her  Majesty's  assent 
thereto,  be  laid  before  both  Houses  of  Parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland;  and 
that  it  shall  not  be  lawful  for  Her  Majesty  to  signify 
her  assent  to  any  such  Bill  or  Bills  until  thirty  days 
after  the  same  shall  have  been  laid  before  the  said 
Houses,  or  to  assent  to  any  such  Bill  or  Bills  in  case 
either  House  of  Parliament  shall,  within  the  said  thirty 
days,  address  Her  Majesty  to  withold  her  assent  from 
any  such  Bill  or  Bills ;  and  that  no  such  Bill  shall  be 
valid  or  effectual  to  any  of  the  said  purposes  within  the 
said  province  of  Canada  unless  the  Legislative  Council 
and  Assembly  of  such  province  shall,  in  the  session  in 
which  the  same  shall  have  been  passed  by  them,  havepre- 
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sented  to  the  Governor  of  the  said  province  an  address  or 
addresses  specifying  that  such  Bill  or  Bills  contains 
provisions  for  some  of  the  purposes  herein-before  speci- 
ally described,  and  desiring  that,  in  order  to  give  effect 
to  the  same,  such  Bills  or  Bills  may  be  transmitted  to 
England  without  delay,  for  the  purpose  of  its  being  laid 
before  Parliament  previously  to  the  signification  of  Her 
Majesty's  assent  thereto. 

Colonial  43  #  And  whereas  by  an  Act  passed  in  the  eighteenth 

taxation.  *  x  9 

year  of  the  reign  of  His  late  Majesty  King  George  the 
is  Geo.  3.        Third,  intituled  "An  Act  for  removing  all  doubts  and 

c.  12.  ,  ° 

apprehensions  concerning  Taxation  by  the  Parliament  of 
Great  Britain  in  any  of  the  Colonies,  Provinces,  and  Plan- 
tations in  North  America  and  the  West  Indies;  and 
for  repealing  so  much  of  an  Act  made  in  the  seventh 
year  of  the  reign  of  His  present  Majesty  as  imposes  a 
Duty  on  Tea  imported  from  Great  Britain  into  any 
Colony  or  Plantation  in  America,  or  relating  thereto," 
it  was  declared,  that  "  the  King  and  Parliament  of 
Great  Britain  would  not  impose  any  duty,  tax,  or 
assessment  whatever,  payable  in  any  of  His  Majesty's 
colonies,  provinces,  and  plantations  in  North  America 
or  the  West  Indies,  except  only  such  duties  as  it  might 
be  expedient  to  impose  for  the  regulation  of  commerce, 
the  net  produce  of  such  duties  to  be  always  paid  and 
applied  to  and  for  the  use  of  the  colony,  province,  or 
plantation  in  which  the  same  shall  be  respectively 
levied,  in  such  manner  as  other  duties  collected  by  the 
authority  of  the  respective  general  courts  or  general 
assemblies  of  such  colonies,  provinces,  or  plantations 
were  ordinarily  paid  and  applied":  And  whereas  it  is 
necessary,  for  the  general  benefit  of  the  empire,  that 
such  power  of  regulation  of  commerce  should  continue 
to  be  exercised  by  Her  Majesty  and  the  Parliament  of 
the  United  Kingdom  of  Great  Britain  and  Ireland, 
subject  nevertheless  to  the  conditions  herein-before 
recited  with  respect  to  the  application  of  any  duties 
which  may  be  imposed  for  that  purpose ;  be  it  therefore 
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enacted,  That  nothing  in  this  Act  contained  shall  pre- 
vent or  affect  the   execution   of  any  law  which  hath 
heen  or  shall  be  made  in  the  Parliament  of  the  said 
United  Kingdom  for  establishing  regulations  and  pro- 
hibitions, or  for  the  imposing,  levying,  or  collecting 
duties  for  the  regulation    of    navigation,   or  for  the 
regulation  of  the  commerce  between  the  province  of 
Canada  and  any  other  part  of   Her  Majesty's  domi- 
nions, or  between  the  said  province  of  Canada  or  any 
part  thereof  and  any  foreign  country  or  state,  or  for 
appointing  and  directing  the  payment  of  drawbacks  of 
such  duties  so  imposed,  or  to  give  to  Her  Majesty  any 
power  or  authority,  by  and  with  the  advice  and  consent 
of  such  Legislative  Council  and  Assembly  of  the  said 
province  of   Canada,  to  vary  or  repeal  any  such  law  or 
laws,  or  any  part  thereof,  or  in  any  manner  to  prevent 
or   obstruct  the   execution  thereof :  Provided   always, 
that  the  net  produce  of  all  duties  which  shall  be   so 
imposed  shall  at  all  times  hereafter  be  applied  to  and 
for  the  use  of  the  said  province  of  Canada,  and  (except 
as  herein-after  provided)  in  such  manner  only  as  shall 
be  directed  by  any  law  or  laws  which  may  be  made  by 
Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  such  province. 

44.  And  whereas  by  the  laws  now  in  force  in  the  Courts  of 

.  Appeal,  Pro- 

Said  province  of    Tipper   Canada,  the  Governor,  Lieu-  bate,  Queen's 

,  in  i      •     •   j.      •  ii  Bench,  and 

tenant-  Governor,  or  person  administering  the  govern-  chancery,  in 
ment  of  the  said  province,  or  the  Chief  Justice  of  the  ^cr0°a^a; 
said  province,  together  with  any  two  or  more  of  the  Appeal  in 
members  of  the  Executive  Council  of  the  said  province, 
constitute  and  are  a  Court  of  Appeal  for  hearing  and 
determining  all  appeals  from  such  judgments  or  sentences 
as  may  lawfully  be  brought  before  them  :  And  whereas 
by  an  Act  of  the  Legislature  of  the  said  province  of 
Upper  Canada,  passed  in  the  thirty-third  year  of  the 
reign  of  His  late   Majesty   King   George   the   Third,  (Laws  of 
intituled  "  An  Act  to  establish  a  Court  of  Probate  in  the  33  Geo.  3. 
said  Province,  and  also  a   Surrogate   Court  in  every 
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District  thereof,"  there  was  and  is  established  a  Court  of 
Probate  in  the  said  province,  in  which  Act  it  was  enacted 
that  the  Governor,  Lieutenant-Governor,  or  person  ad- 
ministering the  government  of  the  said  last-mentioned 
province  should  preside,  and  that  he  should  have  the 
(Laws  of         powers  and  authorities  in  the  said  Act  specified  :  And 

Upper  Canada,    x  „ 

2  wiu.  4.  c.  8)  whereas  by  an  Act  of  the  Legislature  of  the  said 
province  of  Upper  Canada,  passed  in  the  second  year  of 
the  reign  of  His  late  Majesty  King  William  the  Fourth, 
intituled  "  An  Act  respecting  the  Time  and  Place  of 
Sitting  of  the  Court  of  King's  Bench,"  it  was  among 
other  things  enacted,  that  His  Majesty's  Court  of 
King's  Bench  in  that  province  should  be  holden  in  a 
place  certain ;  that  is,  in  the  city,  town,  or  place  which 
should  be  for  the  time  being  the  seat  of  the  civil 
government  of  the  said  province  or  within  one  mile 
(Laws  of  therefrom  :  And  whereas  by  an  Act  of  the  Legislature 
7  will.  4.  c.  2).  of  the  said  province  of  Upper  Canada,  passed  in  the 
seventh  year  of  the  reign  of  His  late  Majesty  King 
William  the  Pourth,  intituled  "  An  Act  to  establish  a 
Court  of  Chancery  in  this  Province,"  it  was  enacted, 
that  there  should  be  constituted  and  established  a  Court 
of  Chancery,  to  be  called  and  known  by  the  name  and 
style  of  "  The  Court  of  Chancery  for  the  province  of 
Upper  Canada,"  of  which  Court  the  Governor,  Lieu- 
tenant-Governor, or  person  administering  the  govern- 
ment of  the  said  province  should  be  Chancellor;  and 
which  court,  it  was  also  enacted,  should  be  holden  at 
the  seat  of  government  in  the  said  province,  or  in  such 
other  place  as  should  be  appointed  by  proclamation  of 
the  Governor,  Lieutenant-Governor,  or  person  adminis- 
(Lawsof  tering  the  government  of  the  said  province:  And 
34  Geeo.3™.  6.)  whereas  by  an  Act  of  the  Legislature  of  the  province  of 
Lower  Canada,  passed  in  the  thirty-fourth  year  of  the 
reign  of  His  late  Majesty  King  George  the  Third, 
intituled  "  An  Act  for  the  Division  of  the  Province  of 
Lower  Canada,  for  amending  the  Judicature  thereof, 
and  for  repealing  certain  Laws  therein  mentioned,"_it 
was  enacted,  that  the  Governor,  Lieutenant-Governor, 
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or  the  person  administering  the  government,  the 
members  of  the  Executive  Council  of  the  said  province, 
the  Chief  Justice  thereof,  and  the  Chief  Justice  to  be 
appointed  for  the  Court  of  King's  Bench  at  Montreal, 
or  any  five  of  them,  the  judges  of  the  court  of  the 
district  wherein  the  judgment  'appealed  from  was  given 
excepted,  should  constitute  a  Superior  Court  of  Civil 
Jurisdiction,  or  provincial  Court  of  Appeals,  and  should 
take  cognizance  of,  hear,  try,  and  determine  all  causes, 
matters,  and  things  appealed  from  all  civil  jurisdictions 
and  courts  wherein  an  appeal  is  by  law  allowed ;  be  it 
enacted,  That  until  otherwise  provided  by- an  Act  of  the 
Legislature  of  the  province  of  Canada,  all  judicial  and 
ministerial  authority  which  before  and  at  the  time  of 
passing  this  Act  was  vested  in  or  might  be  exercised  by 
the  Governor,  Lieutenant-Governor,  or  person  adminis- 
tering the  government  of  the  said  province  of  Tipper 
Canada,  or  the  members  or  any  number  of  the  members 
of  the  Executive  Council  of  the  same  province,  or 
was  vested  in  or  might  be  exercised  by  the  Governor, 
Lieutenant-Governor,  or  the  person  administering  the 
government  of  the  province  of  Lower  Canada,  and  the 
members  of  the  Executive  Council  of  that  province, 
shall  be  vested  in  and  may  be  exercised  by  the  Governor, 
Lieutenant-Governor,  or  person  administering  the  gov- 
ernment of  the  province  of  Canada,  and  in  the  members 
or  the  like  number  of  the  members  of  the  Executive 
Council  of  the  province  of  Canada  respectively ;  and 
that,  until  otherwise  provided  by  Act  or  Acts  of  -  the 
Legislature  of  the  province  of  Canada,  the  said  Court 
of  King's  Bench,  now  called  the  Court  of  Queen's  Bench 
of  Upper  Canada,  shall  from  and  after  the  union  of  the 
provinces  of  Upper  and  Lower  Canada  be  holden  at  the 
city  of  Toronto,  or  within  one  mile  from  the  municipal 
boundary  of  the  said  city  of  Toronto  :  Provided  always, 
that,  until  otherwise  provided  by  Act  or  Acts  of  the 
Legislature  of  the  province  of  Canada,  it  shall  be  lawful 
for  the  Governor  of  the  province  of  Canada,  by  and  with 
the  advice  and  consent  of  the  Executive  Council  of 
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the  same  province,  by  his  proclamation  to  fix  and 
appoint  such  other  place  as  he  may  think  fit  within  that 
part  of  the  last-mentioned  province  which  now  consti- 
tutes the  province  of  Upper  Canada  for  the  holding  of 
the  said  Court  of  Queen's  Bench. 

Powers  to  be         45,  And  be  it  enacted,  That  all  powers,  authorities, 

exercised  By  .  x 

Governor  with  and  functions  which  by  the  said  Act  passed  m  the  thirty- 
councttOT™  first  year  of  the  reign  of  His  late  Majesty  King  George  the 
alone.  Third,  or  by  any  other  Act  of  Parliament,  or  by  any  Act 

of  the  Legislature  of  the  provinces  of  Upper  and  Lower 
Canada  respectively,  are  vested  in  or  are  authorized  or 
required  to  be  exercised  by  the  respective  Governors  or 
Lieutenant-Governors  of  the  said  provinces,  with  the 
advice  or  with  the  advice  and  consent  of  the  Executive 
Council  of  such  provinces  respectively,  or  in  conjunction 
with  such  Executive  Council,  or  with  any  number  of 
the  members  thereof,  or  by  the  said  Governors  or  Lieu- 
tenant-Governors individually  and  alone,  shall,  in  so  far 
as  the  same  are  not  repugnant  to  or  inconsistent  with  the 
provision  of  this  Act,  be  vested  in  and  may  be  exercised  by 
the  Governor  of  the  province  of  Canada,  with  the  advice 
or  with  the  advice  and  consent  of,  or  in  conjunction,  as 
the  case  may  require,  with  such  Executive  Council,  or 
any  members  thereof,  as  may  be  appointed  by  Her 
Majesty  for  the  affairs  of  the  province  of  Canada,  or  by 
the  said  Governor  of  the  province  of  Canada  individu- 
ally and  alone  in  cases  where  the  advice,  consent,  or 
concurrence  of  the  Executive  Council  is  not  required. 

Existing  laws        46,  And  be  it  enacted,  That  all  laws,  statutes,  or 
saYed'  ordinances,  which  at  the  time  of  the  union  of  the 

provinces  of  Upper  Canada  and  Lower  Canada  shall  he  in 
force  within  the  said  provinces,  or  either  of  them,  or  any 
part  of  the  said  provinces  respectively,  shall  remain  and 
continue  to  be  of  the  same  force,  authority,  and  effect 
in  those  parts  of  the  province  of  Canada  which  now 
constitute  the  said  provinces  respectively  as  if  this  Act 
had  not  been  made,  and  as  if  the  said  two  provinces  had 


officers,  &c. 
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not  been  united  as  aforesaid,  except  in  so  far  as  the  same 
are  repealed  or  varied  by  this  Act,  or  in  so  far  as  the 
same  shall  or  may  hereafter,  by  virtue  and  under  the 
authority  of  this  Act,  be  repealed  or  varied  by  any 
Act  or  Acts  of  the  Legislature  of  the  province  of 
Canada. 

47.  And  be  it  enacted,  That  all  the  courts  of  civil  9°^ of 

.  „  justice,  com- 

and  criminal  jurisdiction  within  the  provinces  of  Upper  missions, 
and  Lower  Canada  at  the  time  of  the  union  of  the  said 
provinces,  and  all  legal  commissions,  powers,  and  autho- 
rities, and  all  officers,  judicial,  administrative,  or  minis- 
terial, within  the  said  provinces  respectively,  except  in 
so  far  as  the  same  may  be  abolished,  altered,  or  varied  by 
or  may  be  inconsistent  with  the  provisions  of  this  Act, 
or  shall  be  abolished,  altered,  or  varied  by  any  Act  or 
Acts  of  the  Legislature  of  the  province  of  Canada,  shall 
continue  to  subsist  within  those  parts  of  the  province 
of  Canada  which  now  constitute  the  said  two  provinces 
respectively,  in  the  same  form  and  with  the  same  effect 
as  if  this  Act  had  not  been  made,  and  as  if  the  said  two 
provinces  had  not  been  re-united  as  aforesaid. 


48.  And  whereas  the  Legislatures  of  the  said  pro-  Provision 
vinces  of  Upper  and  Lower  Canada  have  from  time  to  porar^Arts.™ 
time  passed  enactments,  which  enactments  were  to 
continue  in  force  for  a  certain  number  of  years  after 
the  passing  thereof,  "  and  from  thence  to  the  end  of 
the  then  next  ensuing  session  of  the  Legislature  of 
the  province  in  which  the  same  were  passed ;"  be  it 
therefore  enacted,  That  whenever  the  words  "  and  from 
thence  to  the  end  of  the  then  next  ensuing  session  of 
the  Legislature,"  or  words  to  the  same  effect,  have  been 
used  in  any  temporary  Act  of  either  of  the  said  two  pro- 
vinces which  shall  not  have  expired  before  the  re-union 
of  the  said  two  provinces,  the  said  words  shall  be 
construed  to  extend  and  apply  to  the  next  session  of 
the  Legislature  of  the  province  of  Canada, 
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IxVoeoF1*  ^9.  And  whereas  "by  a  certain  Act  passed  in  the 
c.  ii9.  third  year  of  the  reign  of  His  late  Majesty  King  George 

the  Pourth,  intituled  "  An  Act  to  regulate  the  Trade  of 
the  Provinces  of  Lower  and  Upper  Canada  and  for 
other  Purposes  relating  to  the  said  Provinces,"  certain 
provisions  were  made  for  appointing  arhitrators,  with 
power  to  hear  and  determine  certain  claims  of  the 
province  of  Tipper  Canada  upon  the  province  of  Lower 
Canada,  and  to  hear  any  claim  which  might  be  advanced 
on  the  part  of  the  province  of  Upper  Canada  to  a  pro- 
portion of  certain  duties  therein  mentioned,  and  for 
prescribing  the  course  of  proceeding  to  be  pursued  by 
such  arhitrators;  be  it  enacted,  That  the  said  recited 
provisions  of  the  said  last-mentioned  Act,  and  all 
matters  in  the  same  Act  contained  which  are  conse- 
quent to  or  dependent  upon  the  said  provisions  or  any 
of  them,  shall  be  repealed. 

tteVtwoesr°of-  50.  And  be  it  enacted,  That  upon  the  union  of  the 

vinces  to  form   provinces  of  Upper  and  Lower   Canada  all  duties  and 

Hevenue  Fund  revenues  over  which  the  respective  Legislatures  of  the 

of  Canada™06  said  provinces  before  and  at  the  time  of  the  passing  of 

this  Act  had  and  have   power  of  appropriation  shall 

form  one  Consolidated  Eevenue  Pund,  to  be  appropriated 

for  the  public  service  of  the  province  of   Canada,  in 

the  manner  and   subject  to  the   charges  herein-after 

mentioned. 
Consolidated         51    j^fr  foe  ft  enacted,  That  the  said  Consolidated 

Revenue  Fund  ~~  .  ..    , 

to  be  charged  Revenue  Pund  of  the  province  or  Canada  shall  be 
of  coiieST  permanently  charged  with  all  the  costs,  charges,  and 
and  manage-  eXpenses  incident  to  the  collection,  management,  and 
receipt  thereof,  such  costs,  charges,  and  expenses  being 
subject  nevertheless  to  be  reviewed  and  audited  in  such 
manner  as  shall  be  directed  by  any  Act  of  the  Legis- 
lature of  the  province  of  Canada. 

£15,000  to  be  52.  And  be  it  enacted,  That  out  of  the  Consolidated 
Sly,  for  the*  Revenue  Pund  of  the  province  of  Canada  there  shall  be 
Schedule1!.,      payable  in  every  year  to  Her  Majesty,  her  heirs  and 
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successors,  the  sum  of  forty-five  thousand  pounds,  for  fortutifen 
defraying  the  expense  of  the  several  services  and  pur-  Her  Majesty, 

■       o  i  ±  an(i  five  years 

poses  named  in  the  Schedule  marked  A.  to  this  Act  following,  for 
annexed ;  and  during  the  life  of  Her  Majesty,  and  for  schedule  b. 
five  years  after  the  demise  of  Her  Majesty,  there  shall 
be  payable  to  Her  Majesty,  her  heirs  and  successors,  out 
of  the  said  Consolidated  Revenue  Fund,  a  further1  sum 
of  thirty  thousand  pounds,  for  defraying  the  expense  of 
the  several  services  and  purposes  named  in  the  Schedule 
marked  B.  to  this  Act  annexed ;  the  said  sums  of  forty- 
five  thousand  pounds  and  thirty  thousand  pounds  to  be 
issued  by  the  Receiver- General  in  discharge  of  such 
warrant  or  warrants  as  shall  be  from  time  to  time 
directed  to  him  under  the  hand  and  seal  of  the  Governor ; 
and  the  said  Receiver-General  shall  account  to  Her 
Majesty  for  the  same,  through  the  Lord  High  Treasurer 
or  Lords  Commissioners  of  Her  Majesty's  Treasury,  in 
such  manner  and  form  as  Her  Majesty  shall  be  graciously 
pleased  to  direct. 

53.  And  be  it  enacted,  That,  until  altered  by  any  How  the  appro- 

,  J  J    priation  of 

Act  of  the  Legislature  of  the  province  of  Canada,  the  sums  granted 
salaries  of  the  Governor  and  of  the  Judges  shall  be  those  may 
respectively  set  against  their  several  offices  in  the  said 
Schedule  A.;  but  that  it  shall  be  lawful  for  the  Governor 
to  abolish  any  of  the  offices  named  in  the  said  Schedule 
B.,  or  to  vary  the  sums  appropriated  to  any  of  the 
services  or  purposes  named  in  the  said  Schedule  B.;  and 
that  the  amount  of  saving  which  may  accrue  from  any 
such  alteration  in  either  of  the  said  Schedules  shall  be 
appropriated  to  such  purposes  connected  with  the 
administration  of  the  government  of  the  said  province 
as  to  Her  Majesty  shall  seem  fit ;  and  that  accounts  in 
detail  of  the  expenditure  of  the  several  sums  of  forty- 
five  thousand  pounds  and  thirty  thousand  pounds  herein- 
before granted,  and  of  every  part  thereof,  shall  be  laid 
before  the  Legislative  Council  and  Legislative  Assembly 
of  the  said  province  within  thirty  days  next  after  the 
beginning  of  the  session  after  such  expenditure  shall 

S  2340.  X  X 
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have  been  made :  Provided  always,  that  not  more  than 
two  thousand  pounds  shall  be  payable  at  the  same  time 
for  pensions  to  the  Judges  out  of  the  said  sum  of  forty- 
five  thousand  pounds,  and  that  not  more  than  five 
thousand  pounds  shall  be  payable  at  the  same  time  for 
pensions  out  of  the  said  sum  of  thirty  thousand  pounds ; 
and  that  a  list  of  all  such  pensions,  and  of  the  persons  to 
whom  the  same  shall  have  been  granted,  shall  be  laid 
in  every  year  before  the  said  Legislative  Council  and 
Legislative  Assembly. 

Wed?tS°f  54'  Alld  be  il  enacted>  That  during  the  time  for 
cTowesofthe  wllicn  the  said  several  sums  of  forty-five  thousand 
pounds  and  thirty  thousand  pounds  are  severally  payable 
the  same  shall  be  accepted  and  taken  by  Her  Majesty 
by  way  of  civil  list,  instead  of  all  territorial  and  other 
revenues  now  at  the  disposal  of  the  Crown,  arising  in 
either  of  the  said  provinces  of  Upper  Canada  or  Lower 
Canada,  or  in  the  province  of  Canada,  and  that  three- 
fifths  of  the  net  produce  of  the  said  territorial  and  other 
revenues  now  at  the  disposal  of  the  Crown  within  the 
province  of  Canada  shall  be  paid  over  to  the  account  of 
the  said  Consolidated  Revenue  Fund;  and  also  during 
the  life  of  Her  Majesty,  and  for  five  years  after  the 
demise  of  Her  Majesty,  the  remaining  two  fifths  of  the 
net  produce  of  the  said  territorial  and  other  revenues 
now  at  the  disposal  of  the  Crown  within  the  province  of 
Canada  shall  be  also  paid  over  in  like  manner  to  the 
account  of  the  said  Consolidated  Revenue  Fund. 

charges  55#  And  be  it  enacted,  That  the  consolidation  of  the 

already  created     ,..  -  nn  .t  •  inj_i 

in  either  pro-  duties  and  revenues  of  the  said  province  shall  not  be 
taken  to  affect  the  payment  out  of  the  said  Consolidated 
Revenue  Fund  of  any  sum  or  sums  heretofore  charged 
upon  the  rates  and  duties  already  raised,  levied,  and 
collected,  or  to  be  raised,  levied  and  collected,  to  and  for 
the  use  of  either  of  the  said  provinces  of  Upper  Canada 
or  Lower  Canada  or  of  the  province  of  Canada,  for 
such  time  as  shall  have  been  appointed  by  the  several 


Tinee. 
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Acts  of  the  Legislature  of  the  province  hy  which  such 
charges  were  severally  authorized. 

56.  And  he  it  enacted,  That  the  expenses  of  the  J^gls  onle 
collection,  management,  and  receipt  of  the  said  Con-  £^0*^f_ 
solidated  Revenue   Fund   shall  form  the  first   charge  lst.  Expense 
thereon ;  and  that   the   annual  interest   of  the  puhlic  ^JJ^ 
deht  of  the  provinces  of  Tipper  and  Lower  Canada,  or  of  the  debt; 
of  either  of  them,  at  the  time  of  the  re-union  of  the  said  3rd  Payments 

'  to  the  clergy ; 

provinces,  shall  form  the  second  charge  thereon ;  and  4th  and  5th 
that  the  payments  to   be  made  to  the  clergy  of  the  CmlLlst; 
United  Church  of  England  and  Ireland,  and  to  clergy 
of  the  Church  of  Scotland,  and  to  ministers  of  other 
Christian  denominations,  pursuant  to  any  law  or  usage 
whereby  such  payments,  before  or  at  the  time  of  passing 
this  Act,  were  or  are  legally  or  usually  paid  out  of  the 
Public  or  Crown  Revenue  of  either  of  the  provinces  of 
Upper  and  Lower  Canada,  shall  form  the  third  charge 
upon  the  said  Consolidated  Revenue  Fund;    and  that 
the  said  sum  of  forty -five  thousand  pounds  shall  form 
the  fourth  charge  thereon;  and  that  the  said  sum  of 
thirty  thousand  pounds,  so  long  as  the  same  shall  con- 
tinue to  be  payable,  shall  form  the  fifth  charge  thereon ; 
and  that  the  other  charges  upon  the  rates  and  duties  6th.  other 
levied  within  the  said  province  of  Canada  herein-bef  ore  made  on  the 
reserved  shall  form  the  sixth  charge  thereon,  so  long  as  Revenue. 
such  charges  shall  continue  to  be  payable. 

57.  And  be  it  enacted,  That,  subiect  to  the  several  Subject  to  the 

"  above  charges, 

payments  hereby  charged  on  the  said  Consolidated  the  Consoii- 
Revenue  Fund,  the  same  shall  be  appropriated  by  the  Fundfa/be" 
Legislature  of  the  province  of  Canada  for  the  public  a$l^o- 
service,   in  such  manner  as   thev  shall  think  proper:  ™ciaiLegis- 

t>         •  i  i>  lature  by  Bills 

Provided  always,  that  all  Bills  for  appropriating  any  originating  in 
part  of  the  surplus  of  the  said  Consolidated  Revenue  Assembly  for 
Fund,  or  for  imposing  any  new  tax  or  impost,  shall  iSdTyfte 
originate  in  the  Legislative  Assembly  of  the  said  pro-  GoTernor- 
vince  of    Canada:  Provided  also,  that  it  shall  not  be 
lawful  for  the  said  Legislative  Assembly  to  originate  or 

xx  2 
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pass  any  vote,  resolution,  or  Bill  for  the  appropriation 
of  any  part  of  the  surplus  of  the  said  Consolidated 
Revenue  Fund,  or  of  any  other  tax  or  impost,  to  any 
purpose  which  shall  not  have  been  first  recommended 
by  a  message  of  the  Governor  to  the  said  Legislative 
Assembly  during  the  session  in  which  such  vote, 
resolution,  or  bill  shall  be  passed. 

Townships  to         58_  And  be  it  enacted,  That  it  shall  be  lawful  for 

be  constituted. 

the  Governor,  by  an  instrument  or  instruments  to  be 
issued  by  him  for  that  purpose  under  the  great  seal  of 
the  province,  to  constitute  townships  in  those  parts  of 
the  province  of  Canada  in  which  townships  are  not 
already  constituted,  and  to  fix  the  metes  and  bounds 
thereof,  and  to  provide  for  the  election  and  appointment 
of  township  officers  therein,  who  shall  have  and  exercise 
the  like  powers  as  are  exercised  by  the  like  officers  in 
the  townships  already  constituted  in  that  part  of  the 
province  of  Canada  now  called  Upper  Canada;  and 
every  such  Instrument  shall  be  published  by  proclama- 
tion, and  shall  have  the  force  ot  law  from  a  day  to  be 
named  in  each  case  in  such  proclamation. 

Powers  of.  59.  And  be  it  enacted,  That  all  powers  and  authorities 

exercised  sub-  expressed  in  this  Act  to  be  given  to  the  Governor  of  the 
tiotst0ofHe?e"  province  of  Canada  shall  be  exercised  by  such  Governor 
Majesty.  ^n  conformity  with  and  subject  to  such  orders,  instruc- 

tions, and  directions  as  Her  Majesty  shall  from  time  to 
time  see  fit  to  make  or  issue. 

Magdalen  (JQ.  And  whereas  His  late  Majesty  King  George  the 

Islands  may  be  ,    ,        .-, 

annexed  to  tke  Third,  by  his  royal  proclamation,  bearing  date  tlie 
Prf^ce  Edward,  seventh  day  of  October  in  the  third  year  of  his  reign, 
was  pleased  to  declare  that  he  had  put  the  coast  of 
Labrador,  from  the  River  Saint  John  to  Hudson's 
Straits,  with  the  islands  of  Anticosti  and  Madelaine,  and 
all  other  smaller  islands  lying  on  the  said  coast,  under 
the  care  and  inspection  of  the  Governor  of  Newfound- 
land ;  And  whereas  by  an  Act  passed  in  the  fourteenth 
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year  of  the  reign  of  His  said  late  Majesty,  intituled 
"  An  Act  for  making  more  effectual  Provision  for  the  J48|M- 3- 
Government  of  the  Province  of  Quebec  in  North 
America,"  all  such  territories,  islands,  and  counties 
which  had,  since  the  tenth  day  of  February  in  the  year 
one  thousand  seven  hundred  and  sixty -three,  been  made 
part  of  the  Government  of  Newfoundland,  were  during 
His  Majesty's  pleasure  annexed  to  and  made  part  and 
parcel  of  the  province  of  Quebec,  as  created  and  estab- 
lished by  the  said  royal  proclamation ;  be  it  declared 
and  enacted,  That  nothing  in  this  or  any  other  Act 
contained  shall  be  construed  to  restain  Her  Majesty,  if 
she  shall  be  so  pleased,  from  annexing  the  Magdalen 
Islands  in  the  Gulf  of  Saint  Lawrence  to  Her  Majesty's 
island  of  Prince  Edward. 

61.  And  be  it    enacted,   That  in  this  Act,   unless  interpretation 

c^ause" 
otherwise   expressed  therein,  the  words    "  Act   of   the 

Legislature  of  the  province    of    Canada "   are   to   be 

understood  to  mean  "Act  of  Her  Majesty,  her  heirs  or 

successors,  enacted  by  Her  Majesty,  or  by  the  Governor 

on  behalf  of  Her  Majesty,  with  the  advice  and  consent 

of  the  Legislative  Council  and  Assembly  of  the  province 

of  Canada";  and  the  words  "  Governor  of  the  province 

of  Canada  "  are  to  be  understood  as  comprehending  the 

Governor,  Lieutenant-Governor,  or  person  authorized  to 

execute  the  office  or  the  functions  of  Governor  of  the 

said  province. 

62.  And    be    it    enacted,  That    this    Act    may  be  Act  may  be 
amended  or  repealed  by  any  Act  to  be  passed  in  the  session. 
present  session  of  Parliament. 

SCHEDULES. 


SCHEDULE   A. 

£ 
Governor  -         -  7,000 

Lieutenant-Governor  -         -  .  1,000 
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Upper  Canada.  £ 

1  Chief  Justice  -     1,500 

4  Puisne  Judges,  at  £900  each                   -  3,600 

1  Vice-Chancellor                               -  1,125 

Loweb  Canada. 

1  Chief  Justice,  Quebec  -  -        -     1,500 

3  Puisne  J  udges,  Quebec,  at  £900  each  2,700 

1  Chief  Justice,  Montreal  1,100 

3  Puisne  Judges,  Montreal,  at  £900  each-  2,700 

1  Resident  Judge  at  Three  Eivers  900 

1  Judge  of  the  Inferior  District  of  St.  Francis  500 

1  Judge  of  the  Inferior  District  of  Grasp  e  500 
Pensions  to  the  Judges,  Salaries  of  the  Attornies  and  Solicitors 

General,   and   Contingent  and   Miscellaneous  Expenses  of 

Administration   of    Justice    throughout    the  Province    of 

Canada               -                           -  20,875 

£45,000 

SCHEDULE   B. 

Civil  Secretaries  and  their  Offices              -  8,000 

Provincial  Secretaries  and  their  Offices  3,000 

Eeceiver- General  and  his  Office        -  3,000 

Inspector-General  and  his  Office  -    2,000 

Executive  Council  -  ...    3;000 

Board  of  Works              -                  -  -    2,000 

Emigrant  Agent     -  700 

Pensions        -                            -  5,000 

Contingent  Expenses  of  Public  Offices  -              3,300 

£30,000 


3  &  4  VICT.  (1840)  c.  78. 

Sees.  11  and  13  repealed  by  S.  L.  R.  Act,  No.  2,  1874, 
37  &  38  Vict.  c.  96.  Preamble,  sec.  1  to  the  words 
"  this  Act,"  and  sec.  8  from  tbe  words  "  lord  high"  to 
"  Majesty's "  and  from  "of  the  United  Kingdom  "to 
"  Ireland,"  repealed  by  S.  L.  R.,  1890,  No.  2,  53  &  54 
Vict.  c.  51.  See  7  &  8  Geo.  4.  c.  62.,  and  16  &  17  Vict. 
c.  21. 

This  was  an  Act  to  provide  for  the  final  disposition 
of  the  lands  called  Clergy  Reserves  in  Canada,  and  for 
the  appropriation  of  the  yearly  income  arising  there- 
from for  the  maintenance  of  religion  and  the  advance- 
ment of  Christian  knowledge  within  the  province.  And 
that  it  should  be  lawful  for  the  Governor  of  the  pro- 
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vince  of  Canada,  with  the  advice  of  the  Executive 
Council,  under  such  regulations  made  by  him  in  Coun- 
cil and  approved  by  the  Queen  in  Council,  to  sell  and 
convey  in  fee  simple  all  or  any  of  the  said  Clergy 
Reserves.  The  quantity  sold  in  any  one  year  not  to 
exceed  100,000  acres. 

By  sec.  2,  the  proceeds  of  all  past  sales  which  had  been 
invested  under  7  &  8  Geo.  4.  c.  62.  were  to  be  subject 
to  the  order  of  the  Governor  in  Council,  either  for  invest- 
ing in  public  funds  in  the  province  of  Canada  secured 
on  the  consolidated  fund  of  the  province,  or  in  the 
public  funds  of  Great  Britain. 

By  sec.  3,  the  interest  and  dividends  accruing  on 
such  investment,  &c,  were  to  be  paid  to  the  Receiver- 
General  of  the  province  of  Canada,  and  were  together 
to  form  an  annual  fund  in  the  first  place  to  satisfy  all 
annual  stipends  and  allowances  as  had  been  hitherto 
assigned  and  given  to  the  clergy  of  the  Churches  of 
England  and  Scotland,  or  to  any  other  religious  bodies 
or  denominations  of  Christians  in  Canada,  and  to  which 
the  faith  of  the  Crown  was  pledged,  during  the  lives  of 
the  persons  receiving  the  same.  The  section  then  pro- 
vided that  until  the  annual  fund  so  created  and  de- 
posited should  suffice  to  meet  the  above  stipends  and 
allowances,  so  much  as  the  fund  might  be  insufficient 
was  to  be  paid  out  of  the  casual  and  territorial  revenue 
of  the  Crown  in  the  province  of  Canada. 

By  sec.  4,  when  the  fund  exceeded  the  several 
stipends  and  allowances,  and  subject  to  the  prior  satis- 
faction of  them,  the  annual  fund  was  to  be  appro- 
priated as  follows.  The  net  interest  accruing  upon  invest- 
ments of  the  proceeds  of  all  sales  of  reserves  sold  under 
7  &  8  Geo.  4.  c.  62.  were  to  be  divided  into  three 
equal  parts,  of  which  two  were  to  be  appropriated  to  the 
Church  of  England  and  one  to  the  Church  of  Scotland  in 
Canada  ;  and  the  net  interest,  &c,  accruing  upon  invest- 
ments of  the  proceeds  of  all  sales  of  reserves  sold  under 
authority  of  this  Act  were  to  be  divided  into  six  equal 
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parts,  of  which  two  were  to  he  appropriated  to  the  Church 
of   England  and   one  to    the   Church  of   Scotland  in 
Canada.     The  section  then  provided  that  the  amount  of 
the   hefore-mentioned    stipends   and  allowances    which 
should  he  paid  to  and  received  by  any  clergyman  of  either 
of  the  said  Churches  of  England  or  Scotland  were  to  be 
taken,  as  far  as  the  same  went,  as  a  part  of  the  share  ac- 
cruing to  each  Church  respectively  by  virtue  of  this  Act, 
that  is,  the  stipends  and  allowances  to  any  clergyman 
of  the  Church  of  England  as  part  of  the  share  accruing 
to  the  Church  of  England,  and  the  stipends  and  allow- 
ances to  any  clergyman  of  the  Church  of  Scotland  as 
part  of  the  share  accruing  to  the  Church  of  Scotland,  so 
that  neither  of  the  said  Churches  should  receive  any 
further  or  other  sum  beyond  such  respective  stipends 
and  allowances  until  the  proportion  of  the  said  annual 
fund  allotted  to  them  respectively  in  manner  aforesaid 
should  exceed  the  annual  amount  of  such  stipends  and 
allowances. 

By  sec.  5,  it  was  enacted  that  the  share  appropriated 
to  each  of  the  said  Churches  should  be  expended  for  the 
support  and  maintenance  of  public  worship  and  the 
propagation  of  religious  knowledge,  the  share  of  the 
Church  of  England  being  so  expended  under  the  autho- 
rity of  the  "  Society  for  the  Propagation  of  the  Gospel  in 
Foreign  Parts,"  and  the  share  of  the  Church  of  Scotland 
under  the  authority  of  a  board  of  nine  commissioners, 
to  be  elected  by  the  Synod  of  the  Presbyterian  Church 
of  Canada  in  connection  with  the  Church  of  Scotland. 

By  sec.  6,  the  share  of  each  Church  was  to  be  paid 
on  warrant  of  the  Governor. 

By  sec.  7,  it  was  provided  that  the  residue  of  the 
annual  fund  should  be  applied  by  the  Governor  of 
Canada,  with  the  advice  of  the  Executive  Council,  for 
purposes  of  public  worship  and  religious  instruction  in 
Canada. 

By  sec.  8,  the  Receiver-General  was,  on  or  before  the 
15th  January  in  every  year,  to  deliver  to  the  Governor 
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a  certificate  of  the  net  amount  which  in  that  year  would 
be  applicable  to  the  several  Churches  of  England  and 
Scotland  out  of  the  fund.  And  that  whenever  the  sum 
applicable  was  less  than  £7,700  in  case  of  the  Church 
of  England  in  Tipper  Canada,  and  £1,580  in  the  case 
of  the  Church  of  Scotland  in  Upper  Canada,  the  de- 
ficiency in  each  case  was  to  be  made  good  out  of  the 
consolidated  fund  of  the  United  Kingdom. 

By  sec.  9,  accounts  were  to  be  rendered  to  the 
Governor  in  Council. 

Sec.  10  gave  the  Governor  a  summary  remedy  in 
case  of  any  misapplication  of  the  funds. 

By  sec.  11,  so  much  of  31  Geo.  3.  c.  31.  as  related  to 
any  reservations  of  land  hereafter  to  be  made  in  Tipper 
and  Lower  Canada  for  the  support  and  maintenance  of 
a  Protestant  clergy  was  repealed. 

By  sec.  12,  "Province  of  Canada'"  was  to  mean 
the  United  Provinces  under  3  &  4  Vict.  c.  35.,  and 
"  Governor,"  Governor,  or  Lieutenant-Governor,  &c. 

5  &  6  VICT.  (1842)  c.  45. 
Imperial  Copyright  Act.     See  post,  Copyright  Acts. 

5  &  6  VICT.    (1842)  c.  120. 

Sees.  5,  6,  8,  9,  10,  11,  repealed  by  S.  L.  R.,  1874, 
No.  2,  37  &  38  Vict,  c.  96.  Preamble,  sec.  1  to  the 
words  "  of  the  same,  that,"  repealed  S.  L.  R,,  ]  890,  No.  2, 
53  &  54  Vict,  c.  51. 

An  Act  for  amending   the    Constitution   of  the 
Government  of  Newfoundland.     [12  Aug.  1842.1 

TX^HEREAS  by  a  commission  under  the  great  seal 
»  »  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  bearing  date  at  Westminster  the  second  day  of 
March  in  the  year  one  thousand  eight  hundred  and 
thirty-two,  His  late  Majesty  King  William  the  Fourth 
did  give  and  grant  unto  the  then  Governor  of  the  island 
of  Newfoundland  full  power  and  authority,  with  ihe 
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advice  and  consent  of  the  Council  of  the  said  island,  from 
time  to  time,  as  need  should  require,  to  summon  and 
call  general  assemblies  of  the  freeholders  and  house- 
holders within  the  said  island  and  its  dependencies,  in 
such  manner  and  form,  and  according  to  such  powers, 
instructions,  and  authorities  as  were  granted  or  appointed 
by  certain  instructions  under  His  said  late  Majesty's 
sign  manual  and  signet  accompanying  the  said  com- 
mission ;  and  His  said  late  Majesty  did  by  the  said 
commission  declare,  that  the  persons  so  elected,  having 
taken  certain  oaths  therein  mentioned,  should  be  called 
and  deemed  the  General  Assembly  of  the  said  island  of 
Newfoundland  ;  and  the  said  Governor,  by  and  with  the 
advice  and  consent  of  the  said  Council  and  Assembly  or 
the  major  part  of  them  respectively,  was  by  the  said 
commission  empowered  and  authorized  to  make,  consti- 
tute, and  ordain  laws,  statutes,  and  ordinances  for  the 
public  peace,  welfare,  and  good  government  of  the  said 
island  and  its  dependencies,  and  the  people  and  inhabi- 
tants thereof,  and  such  others  as  should  resort  thereto, 
and  for  the  benefit  of  His  late  Majesty,  his  heirs  and 
successors :  And  whereas  by  the  before-mentioned 
instructions  so  referred  to  as  aforesaid  in  the  said  com- 
mission the  said  Governor  was  authorized  to  issue  a 
proclamation  dividing  the  said  island  into  districts  or 
counties,  towns  or  townships,  and  appointing  the  limits 
thereof,  and  declaring  and  appointing  the  number  of 
representatives  to  be  chosen  by  each  of  such  districts  or 
counties,  towns  or  townships  respectively :  And  whereas 
the  proclamation  referred  to  in  the  said  last-mentioned 
instructions  was  accordingly  issued  by  the  said  Governor 
in  the  name  and  on  the  behalf  of  His  said  late  Majesty, 
whereby  the  said  island  was  divided  into  nine  districts 
for  the  purpose  of  the  election  of  the  members  of  the 
said  Assembly ;  and  it  was  by  the  said  proclamation, 
amongst  other  things,  declared,  that  every  man  being  of 
the  full  age  of  twenty-one  years  and  upwards,  and  heing 
of  sound  understanding,  and  being  a  natural- born  sub- 
ject of  His  said  late  Majesty,  or  having  been  lawfully 
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naturalized,  and  never  having  been  convicted  in  due 
course  of  law  of  any  infamous  crime,  and  having  for  two 
years  next  immediately  preceding  the  day  of  election 
occupied  a  dwelling  house  within  the  said  island,  as 
owner  or  tenant  thereof,  should  be  eligible  to  be  a 
member  of  the  said  House  of  Assembly ;  and  it  was  by 
the  said  proclamation  further  declared,  that  every  man 
who  for  one  year  next  immediately  preceding  the  day  of 
election  had  occupied  a  dwelling 'house  within  the  said 
island,  as  owner  or  tenant  thereof,  and  who  in  other 
respects  might  be  eligible,  according  to  the  regulations 
aforesaid,  to  be  a  member  of  the  said  House  of  Assembly, 
should  be  competent  and  entitled  to  vote  for  the  election 
of  members  of  the  said  Assembly  in  and  for  the  district 
within  which  the  dwelling  house  so  occupied  as  afore- 
said by  him  might  be  situated  :  And  whereas,  in  pur- 
suance of  the  said  commission,  instruction,  and  pro- 
clamation, General  Assemblies  have  since  been  elected 
and  holden  in  and  for  the  said  island  of  Newfoundland 
in  the  manner  therein  prescribed;  and  the  said  com- 
mission and  instructions  have  from  time  to  time  been 
renewed  on  the  appointment  of  the  successive  Governors 
of  the  said  island,  and  divers  laws  have  been  made  in 
pursuance  thereof  by  the  said  Governor,  Council,  and 
Assembly :  And  whereas  it  is  expedient  that  the  changes 
herein-after  mentioned  should  be  made  in  the  constitu- 
tion of  the  Government  of  the  said  island ;  be  it  therefore 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  That  it  Her  Majesty 
shall  be  lawful  for  Her  Majesty  in  or  by  any  commission  raise  the  quaU- 
or  commissions  under  the  great  seal  of  the  United  mTmtos°of 
Kingdom,  to  be  hereafter  issued  for  the  Government  of  Assembly- 
Newfoundland,  and  in  and  by  any  instructions  -  under 
Her  Majesty's  signet  and  sign  manual  accompanying 
and  referred  to  in  any  such  commission  or  commissions, 
to  establish  a  qualification  in  respect  of  income  or  pro- 
perty in  right  of  which  any  person  may  be  hereafter 
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elected  to  serve  as  a  member  of  the  said  Assembly; 
provided  that  no  such  qualification  shall  be  fixed  at 
more  than  a  net  annual  income,  arising  from  any  source 
whatsoever,  of  one  hundred  pounds,  or  the  possession  of 
property,  clear  of  all  incumbrances,  exceeding  five 
hundred  pounds  in  amount  or  value. 

Her  Majesty  2.  And  be  it  enacted,  That  it  shall  be  lawful  for  Her 

empowered  to  . 

lengthen  period  Majesty,  in  manner  aforesaid,  to  fix  and  determine  the 
electors.  length  of  the  period  of  residence  within  any  electoral 

district  in  the  said  island  which  shall  be  required  in 
addition  to  any  other  qualification  for  voting  at  elections 
within  such  district,  or  for  being  elected  to  serve  as  a 
member  of  the  Assembly ;  provided  that  such  period 
shall  not  extend  beyond  the  period  of  two  years  next 
preceding  any  such  election. 


Her  Majesty- 
empowered  to 
restrain  appro- 
priation of 
revenue. 


3.  And  be  it  enacted,  That  it  shall  be  lawful  for  Her 
Majesty,  in  manner  aforesaid,  to  restrain  the  said 
Assembly  from  appropriating  to  the  public  service  within 
the  said  island  any  part  of  the  public  revenue  thereof, 
in  cases  where  such  services  shall  not  have  been 
previously  recommended,  or  such  grants  of  money  shall 
not  have  been  previously  asked,  by  or  on  the  behalf  of 
Her  Majesty. 


Her  Majesty  4..  And  be  it  enacted,  That  it  shall  be  lawful  for  Her 

empowered  to  .                r                                                                               , 

direct  elections  Majesty,  in  manner  aforesaid,  to  restrain  and  prohibit 

taneou^mu  the  election  of  members  to  serve  in  the  said  Assembly, 


in  different  districts,  on  successive  or  different 
and  to  require  that  all  such  elections  shall  be  simul- 
taneous, and  shall  be  completed  within  a  time  to  be 
limited. 


Her  Majesty 
may  appoint 
an  Executive 
Council. 


5.  And  be  it  enacted,  That  it  shall  be  competent  to 
Her  Majesty,  in  manner  aforesaid,  to  establish  an  Exe- 
cutive Council  for  advising  the  Governor  of  the  said 
island,  apart  and  distinct  from  the  Legislative  Council 
Jthereof. 
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6.  And  be  it  enacted,  That  it  shall  he  lawful  for  Her  *e*Suo 
Majesty,  in  manner  aforesaid,  to  abolish  the  Legislative  ^j*  *^a 
Council  of  the  said  island  as  a  distinct  house  or  branch  distinct  branch 

n  of  the  Legisla- 

of  the  Legislature  thereof,  and  to  authorize  and  empower  ture . 
the  members  of  the  said  Legislative  Council  to  sit  and 
vote  in  the  House  of  Assembly  as  members  thereof,  as 
fully  in  all  respects  as  the  elected  members  of  the  said 
House  :  Provided  always,  that  the  number  of  members 
so  to  be  authorized  to  sit  and  vote  in  the  said  House  of 
Assembly  shall  never  be  more  than  two-fifths  of  the 
whole  number  of  the  members  of  such  House  of  Assem- 
bly :  Provided  also,  that  it  shall  be  competent  to  Her  and  to  re- 

J  '  .  L  .  establish  it. 

Majesty  again,  in  manner  aforesaid,  to  re-establish  the 
Legislative  Council  as  a  separate  House  of  the  Legisla- 
ture of  the  said  island. 


7.  And  be  it  enacted,  That  any  such  future  commis-  Future  com- 
sion  or  instructions  as  aforesaid  shall  be  laid  before  both  laid  before 
Houses  of  Parliament  within  thirty  days  next  after  the 
date  thereof,  should  Parliament  then  be  in  session,  or  if 
not,  then  within  thirty  days  next  after  the  commence- 
ment of  the  then  next  session  of  Parliament. 


8.  Provided  always,   and    be    it   enacted,    That   no  Change  in 
change  wliich  shall  be  made  in  the  constitution  of  the  not  to  continue 
said  island  under  this  Act  shall  continue  for  a  longer  ul°ttme,  unless 
time  than  the  first  day  of  September  one  thousand  eight  ^ai;1.iianVsnt  . 

*  x  °         shall  otherwise 

hundred  and  forty-six,  unless  Parliament  shall  otherwise  direct. 
order;    but  this  enactment   shall  not  be  construed  to 
annul  or  affect  any  laws,  statutes,  or  ordinances  made  by 
the  Legislature  of  the  said  island  as  constituted  under 
the  authority  of  this  Act.* 

9.  And  be  it   declared   and   enacted,  That  nothing  Act  not  to  in- 
herein  contained  shall  extend  or  be  construed  to  extend  prerogative*^ 
to  take  away  or  diminish  any  right  or  prerogative  vested  HerMaJesty- 
in  Her  Majesty  of  enlarging,  as  to  Her  Majesty  shall 

seem,  meet,  any  franchise  heretofore  granted  by  His  late 


c.  78. 
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Majesty  or  hereafter  to  be  granted  by  Her  Majesty  to 
Her  Majesty's  subjects  in.  Newfoundland. 

Act  not  to  10.  And  be   it  enacted,  That  nothing  herein-before 

2  &  3  win.  4.  contained  shall  extend  or  be  construed  to  extend  to  repeal 
or  alter  the  provisions  of  an  Act  passed  in  the  third 
year  of  the  reign  of  His  late  Majesty  King  Willian  the 
Fourth,  intituled  "  An  Act  to  continue  certain  Acts 
relating  to  the  Island  of  Newfoundland,  and  to  provide 
for  the  Appropriation  of  all  Duties  which  may  hereafter 
be  raised  within  the  said  Island." 


Act  may  be  H,  And    be    it    enacted,   That    this    Act   may  be 

this  session. '     amended  or  repealed  by  any  Act  to  be  passed  during  this 
session  of  Parliament. 


6  &  7  VICT.  (1843)  c.  34. 

Repealed  by  44  &  45  Vict.  c.  69  s.  41. 

This  Act  provided  for  the  apprehension  and  sending 
back  offenders  escaping  into  the  United  Kingdom,  or 
vice  versa  into  the  colonies.     See  44  &  45  Vict.  c.  69. 


7  &  8  VICT.  (1844)  c.  12. 
[See  Copyright  Acts,  post.] 


7  &  8  VICT.  (1844)  c.  69. 

Repealed  as  to  certain  words  by  S.  L.  R.  Act, 
1891,  c.  67. 

This  Act  enacted  that  it  should  be  competent  to  Her 
Majesty   in  Council  to  provide  for  the   admission  of 
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appeals  to  herself  in  Council  from  any  court  within 
any  British  colony  or  possession  abroad.  See  Appen- 
dix B.,  Judicial  Committee  Acts. 


10  &  11  VICT.  (1847)  c.  95. 
[See  Copyright  Acts,  post.'] 

12  &  13  VICT.  (1849)  c.  96. 

Sec.  5  was,  as  regards  the  exception  of  the  possessions 
of  the  East  India  Company  from  the  operation  of  the  Act, 
repealed  by  23  &  24  Vict.  c.  88.  s.  1.  Sec.  6  was  re- 
pealed by  S.  L.  B.  Act,  1878,  41  &  42  Vict.  c.  79.  Sec.  5 
from  "and  the  word  'Governor'"  to  the  end  of  the 
section,  repealed  by  S.  L.  R.  Act,  1881,  44  &  45  Vict. 
c.  59.  Preamble,  and  sec.  1  to  "same  that";  sec.  2; 
sec.  3  to  "enacted,  that,"  and  the  word  "that"  before 
"  if  any  "  ;  sec.  4  to  "  enacted  that  "  ;  sec.  5  to  "  en- 
acted, that,"  repealed  by  S.  L.  B.  Act,  1891,  54  &  55 
Vict.  c.  67. 

This  was  "  An  Act  to  provide  for  the  Prosecution  and 
Trial  in  Her  Majesty's  Colonies  of  Offences  committed 
within  the  Jurisdiction  of  the  Admiralty." 

[1  Aug.  1849.] 

WHEBEAS  by  an  Act  passed  in  the  eleventh  year 
of  the  reign  of  King  William  the  Third,  inti- 
tuled "An  Act  for  the  more  effectual  suppression  of  uwai.  s. 
Piracy,"  it  is  enacted  that  all  piracies,  felonies,  and  rob- 
beries committed  on  the  sea  or  in  any  haven,  river, 
creek,  or  place  where  the  admiral  or  admirals  have  power, 
authority,  or  jurisdiction,  may  be  examined,  inquired  of, 
tried,  heard,  and  determined  and  adjudged,  in  any 
place  at  sea,  or  upon  the  land  in  any  of  His  Majesty's 
islands,  plantations,  colonies,  dominions,  forts,  or  factories, 
to  be  appointed  for  that  purpose  by  the  King's  commis- 
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sion,  in  the  mariner  therein  directed,1  and  according  to 
the  civil  law  and  tbe  method  and  rules  of  the  Admiralty ; 
u.654.e°' 3*  and  whereas  by  an  Act  passed  in  the  forty-sixth  year 
of  the  reign  of  George  the  Third,  intituled  "  An  Act 
for  the  speedy  Trial  of  Offences  committed  in  distant 
parts  upon  the  Sea,"  it  is  enacted,  that  all  treasons,  pira- 
cies, felonies,  robberies,  murders,  conspiracies,  and  other 
offences  of  what  nature  or  kind  soever  committed  upon 
the  sea,  or  in  any  haven,  river,  creek,  or  place  where 
the  admiral  or  admirals  have  power,  authority,  or  juris- 
diction, may  be  inquired  of,  tried,  heard,  determined  and 
adjudged,  according  to  the  common  course  of  the  laws 
of  this  realm  used  for  offences  committed  upon  the 
land  within  this  realm,  and  not  otherwise  in  any  of  his 
Majesty's  islands,  plantations,  colonies,  dominions,  forts, 
or  factories,  under  and  by  virtue  of  the- King's  commis- 
sion or  commissions  under  the  great  seal  of  Great 
Britain  to  be  directed. to  commissioners  in  the  manner 
and  with  the  powers  and  authorities  therein  provided : 
And  whereas  it  is  expedient  to  make  further  and  better 
provision  for  the  apprehension,  custody,  and  trial  in  Her 
Majesty's  islands,  plantations,  colonies,  dominions,  forts, 
and  factories,  of  persons  charged  with  the  commission 

1  Under  11  Will.  3.  c.  7.  (now  to  have  the  full  power  and  were 
repealed  as  to  the  following  by  required  to  administer),  and  were 
S.  L.  R.  Act,  1867)  the  king's  com-  to  call  and  assemble  a  court  of  ad- 
mission, or  a  commission  under  the  mirallv  on  shipboard  or  upon  the 
great  seal  of  England,  or  the  seal  land,  which  court  must  consist  of 
of  the  Admiralty  of  England,  might  seven  persons  at  the  least.  That 
be  directed  to  all  or  any  of  the  any  three  of  the  aforesaid  persons 
admirals,  vice-admirals,  rear-ad-  (whereof  the  president,  or  chief  of 
mirals,  judges  of  vice-admiralties,  some  English  factory,  or  the  Gro- 
or  commanders  of  any  of  Her  vernor,  Lieutenant-Governor,  or 
Majesty's  ships  of  war,  and  also  to  member  of  His  Majesty's  Council 
all  or  any  such  person  or  persons,  in  any  of  the  plantations  or  colonies, 
officer  or  officers,  by  name,  or  for  or  the  commander  of  one  of  His 
thetime being,  which  commissioners  Majesty's  ships  was  always  to  be 
were  to  have  power  jointly  or  one)  might  call  any  person  or  per- 
severally,  by  warrant  under  their  sons  to  make  up  the  seven,  the 
hand  and  seal,  or  any  one  of  them,  persons  qualified  to  sit  being  known 
to  commit  to  safe  custody  any  per-  merchants,  factors  or  planters,  cap- 
son  against  whom  imformation  of  tains,  lieutenants,  or  warrant  officers 
piracy,  robbery,  or  felony  upon  the  of  His  Majesty's  ships  of  war,  or 
sea  shall  be  given  upon  oath  (which  captains,  masters,  and  mates  of  some 
oath  they- or  any  one  of  them  were  English  ship. 
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of  such  offences  upon  the  sea,  or  in  any  such  haven, 
river,  creek,  or  place  as  aforesaid :  Be  it  therefore 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  That  if 
any  person  within  any  colony  shall  be  charged  with  the 
commission  of  any  treason,  piracy,  felony,  robbery, 
murder,  conspiracy,  or  other  offence,  of  what  nature  or 
kind  soever,  committed  upon  the  sea  or  in  any  haven, 
river,  creek,  or  place  where  the  admiral  or  admirals 
have  power,  authority,  or  jurisdiction,  or  if  any  person 
charged  with  the  commission  of  any  such  offence  upon 
the  sea,  or  in  any  such  haven,  river,  creek,  or  place, 
shall  be  brought  for  trial  to  any  colony,  then,  and  in 
every  such  case,  all  magistrates,  justices  of  the  peace, 
public  prosecutors,  juries,  judges,  courts,  public  officers  ah  persons 

i      n  ■    '  i  1  '  v     -ii  i  n  •        charged  in  any 

and  other  persons  in  such  colony,  shall  have  and  exercise  colony  with 
the  same  jurisdiction  and  authorities  for  inquiring  of,  mitteTon'Sie 
trying,  hearing,  determining  and  adjudgingsuch  offences,  «ea  may  be 
and  they  are  hereby  respectively  authorized,  empowered  the  same 

■.  n     ,  ...  -,  mi  manner  as  if 

and.  required  to  institute  and  carry  on  all  such  pro-  the  offences  had 
ceedings  for  the  bringing  of  such  persons  so  charged  as  on^aters"11"611 
aforesaid  to  trial,  and  for    and  auxiliary  to  and  conse-  J"'1™1*6,. 

"  local  junsdic- 

quent  upon  the  trial  of  any  such  person  for  any  such  tion  of  the 
offence  wherewith  he  may  be  charged  as  aforesaid,  as  by  colony.0 
the  law  of  such  colony  would  and  ought  to  have  been 
had  and  exercised  or  instituted  and  carried  on  by  them 
respectively,  if  such  offence  had  been  committed  and 
such  person  had  been  charged  with  having  committed 
the  same  upon  any  waters  situated  within  the  limits 
of  any  such  colony,  and  within  the  limits  of  the  local 
jurisdiction  of  the  courts  of  criminal  justice  of  such 
colony. 

2.  Provided  always,  and  be  it  enacted,  That  if  any  Persons  con- 
person  shall  be  convicted  before  any  such  court  of  any  offences  shall 
such  offence,  such  person  so  convicted  shall  be  subject  jSSS^6 
and  liable  to,  and  shall  suffer  all  such  and  the  same  as  in  Ensland- 

S  2340.  T  V 
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pains,  penalties,  and  forfeitures  as  by  any  law  or  laws 
now  in  force,  persons  convicted  of  the  same  respectively 
would  be  subject  and  liable  to,  in  case  sucb  offence  bad 
been  committed  and  were  inquired  of,  tried,  heard, 
determined,  and  adjudged  in  England,  any  law,  statute, 
or  usage  to  the  contrary  notwithstanding. 

Provision  for         3t  And  be  it  enacted,  That  where  any  person  shall 

the  trial  of  .  ... 

murder  and      die  m  any  colony  oi  any  stroke,  poisomng,  or  hurt,  such 

manslaughter  i         •  i  ji  -i       •         -t  j_-t  •  n 

■where  the        person  having  been  ielomously   stricken,  poisoned,  or 

haSenffn  the  hurt  uPon  the  sea>  or  in  any  haven,  river,  creek,  or 
colony  or  upon  piace  where  the  admiral  or  admirals  have  power,  autho- 

tilt.'.   S6a» 

rity,  or  jurisdiction,  or  at  any  place  out  of  such  colony, 
every  offence  committed  in  respect  of  any  such  case, 
whether  the  same  shall  amount  to  the  offence  of  murder 
or  of  manslaughter,  or  of  being  accessory  before  the 
fact  to  murder,  or  after  the  fact  to  murder  or  man- 
slaughter, may  be  dealt  with,  inquired  of,  tried,  deter- 
mined, and  punished  in  such  colony  in  the  same  manner 
in  all  respects  as  if  such  offence  had  been  wholly  com- 
mitted in  that  colony ;  and  that  if  any  person  in  any 
colony  shall  be  charged  with  any  such  offence  as  afore- 
said in  respect  of  the  death  of  any  person  who,  having 
been  feloniously  stricken,  poisoned,  or  otherwise  hurt, 
shall  have  died  of  such  stroke,  poisoning,  or  hurt  upon 
the  sea,  or  in  any  haven,  river,  creek,  or  place  where  the 
admiral  or  admirals  have  power,  authority,  or  juris- 
diction, such  offence  shall  be  held  for  the  purpose  of 
this  Act  to  have  been  wholly  committed  upon  the  sea. 

jurisdiction  of  By  Sec.  4  it  was  provided  that  nothing  in  the  Act 
Cour^ofNew  should  in  any  way  abridge  the  jurisdiction  of  the  Su- 
prTsl™68  preme  Court  of  New  South  Wales  and  Van  Diemen's 
9  Geo.  4.  c.  83.;  Land  as  established  by  9  Geo.  4  c.  83. 

interpretation  5.  And  be  it  enacted,  That  for  the  purposes  of  this 
Act  the  word  "  colony  "  shall  mean  any  island,  planta- 
tion, colony,  dominion,  fort,  or  factory  of  Her  Majesty, 
except  any  island  within  the  United  Kingdom,  and  the 
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islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark, 
and  the  islands  adjacent  thereto  respectively,  and  except 
also  all  parts  and  places  as  are  under  the  government  of 
the  East  India  Company  [see  above],  and  the  word 
"Governor"  shall  mean  the  officer  for  the  time  being 
administering  the  government  of  any  colony. 

Sec.  6  only  contained  a  power  to  amend  the  Act.  Act^ad  be 

U  &  15  VICT.  (1851)  c.  63. 

Preamble  and  to  "as  follows "  repealed  by  S.  L.  R. 
Act,  1892.     Explained  by  20  &  21  Vict.  c.  34.  post. 

An  Act  for  the  Settlement  of  the  Boundaries 
between  the  Provinces  of  Canada  and  New 
Brunswick.  [7  Aug.  1851. J 

WHEREAS  certain  disputes  have  existed  respecting 
the  boundary  line  between  the  provinces  of 
Canada  and  New  Brunswick  in  North  America  ;  and 
pending  such  disputes  certain  funds  have  arisen  from 
the  disputed  territory,  and  have  been  received  by  the 
Governments  of  such  provinces  respectively :  And 
whereas,  with  a  view  to  the  settlement  of  such  disputes, 
the  Governor-General  of  Canada  and  the  Lieutenant- 
Governor  of  New  Brunswick,  by  the  advice  of  their 
respective  Councils,  agreed  that  the  matter  in  dispute 
should  be  referred  to  arbitrators,  who  should  be  directed 
to  report  to  Her  Majesty's  Government,  and  that  such 
Governor-General  and  Lieutenant-Governor  should  each 
name  an  arbitrator  on  behalf  of  the  said  respective 
provinces,  and  that  such  arbitrators  should  name  a  third 
arbitrator,  the  award  to  be  made  by  the  three  arbitrators 
or  any  two  of  them ;  and  it  was  also  agreed  by  such 
Governor-General  and  Lieutenant-Governor,  with  the 
advice  aforesaid,  that  the  net  proceeds  of  the  funds  in 
the  hands  of  the  said  Governments  arising  from  the 
disputed  territory  should  be  applied,  first,  to  defray  the 
expenses  of  the  arbitration,  second,  to  defray  the  ne- 
cessary expenses  of   running   the   (boundary)   line  as 

TT   2 
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settled,  (in  case  such,  funds  should  prove  insufficient, 
the  expenses  to  be  borne  equally  by  the  respective 
Governments,)  and,  third,  the  balance  of  such  funds  to 
the  improvement  of  the  land  and  water  communication 
Appointment     "between  the  great  falls  of  the  Saint  John  and  the  Saint 

of  arbitrators  " 

between  Lawrence  :  And  whereas,  in  pursuance  of  the  agreement 

Hew  Brans-      in  this  behalf,  the  Governor-General  of  Canada  named 
wick.  Thomas  Ealconer,  Esquire,  to  be  one  of  the  said  arbi- 

trators, and  the  Lieutenant-Governor  of  New  Brunswick 
named  Travers  Twiss,  Doctor  of  Laws,  to  be  another 
of  the  said  arbitrators,  and  the  said  Thomas  Falconer 
and  Travers  Twiss  named  the  Bight  Honourable 
Stephen  Lushington,  Judge  of  the  Admiralty  Court, 
Award  of  Dr.    to  act  as  the  third  arbitrator  :    And  whereas  on  the 

Lushington 

and  Dr.  Twiss,  seventeenth  day  of  April,  one  thousand  eight  hundred 
i85i.  pri  and  fifty-one,  the  said  Stephen  Lushington  and  Travers 
Twiss  made  an  award  concerning  the  said  boundary, 
and  transmitted  the  same,  together  with  a  plan  therein 
referred  to,  to  the  Right  Honourable  Earl  Grey,  one  of 
Her  Majesty's  principal  Secretaries  of  State,  and  such 
award  is  in  the  following  terms  : 

"  That  New  Brunswick  shall  be  bounded  on  the  west 
by  the  boundary  of  the  United  States,  as  traced  by 
the  Commissioners  of  Boundary  under  the  Treaty  of 
Washington  dated  August  1842,  from  the  source  of  the 
Saint  Croix  to  a  point  near  the  outlet  of  Lake  Pech-la- 
wee-kaa-co-nies  or  Lake  Beau,  marked  A.  in  the  accom- 
panying copy  of  a  part  of  plan  17  of  the  survey  of  the 
boundary  under  the  above  treaty ;  thence  by  a  straight 
line  connecting  that  point  with  another  point  to  be 
determined  at  the  distance  of  one  mile  due  south  from 
the  southernmost  point  of  Long  Lake ;  thence  by  a 
straight  line  drawn  to  the  southernmost  point  of  the 
fiefs  Madawaska  and  Temiscouata,  and  along  the  south- 
eastern boundary  of  those  fiefs  to  the  south-east  angle 
of  the  same;  thence  by  a  meridional  line  northwards 
till  it  meets  a  line  running  east  and  west,  and  tangent 
to  the  height  of  land  dividing  the  waters  flowing  into 
the  Biver  Bimouski  from  those  tributary  to  the  Saint 
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John ;  thence  along  tliis  tangent  line  eastward  until  it 
meets  another  meridional  line  tangent  to  the  height  of 
land  dividing  waters  flowing  into  the  River  Rimouski 
from  those  flowing  into  the  Restigouche  River ;  thence 
along  this  meridional  line  to  the  48th  parallel  of 
latitude ;  thence  along  that  parallel  to  the  Mistouche 
River;  and  thence  down  the  centre  of  the  stream  of 
that  river  to  the  Restigouche ;  thence  down  the  centre 
of  the  stream  of  the  Restigouche  to  its  mouth  in  the 
Bay  of  Chaleurs;  and  thence  through  the  middle  of 
that  Bay  to  the  gulf  of  the  Saint  Lawrence  ;  the  islands 
in  the  said  rivers  Mistouche  and  Restigouche  to  the 
mouth  of  the  latter  river  at  Dalhousie  heing  given  to 
New  Brunswick ";  And  whereas  it  is  expedient  that 
the  said  boundary  should  he  settled  in  conformity  with 
the  said  award :  now,  therefore,  be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows  : 

1.  New  Brunswick  shall  be  bounded  „as  in  the  said  The  line  de- 

%  scribed  in  the 

award   mentioned ;  and  it  shall  be  lawful  for  one  of  Her  award  to  be 
Majesty's  principal  Secretaries  of  State  to  appoint  such  and tobe'St' 
person  or  persons  as  he  may  think  fit  to  ascertain,  define,  ^My0001^" 
and  mark  the  boundary  line  between  the  said  province 
of  New  Brunswick  and  the  said  province  of  Canada, 
according  to  the  intent  of  the  said  award. 

2.  The  net  proceeds  of  the  funds  in  the  hands  of  the  The  funds 
local  governments  of  the  said  provinces  of  Canada  and  the  disputed 
New  Brunswick  respectively  arising  from  the  territory  bTappfLd.0 
heretofore  in  dispute  between  such  provinces  shall  be  t^ording  t0 
applied  according  to  the  terms  herein-before  mentioned 

of  the  said  agreement  concerning  the  same.1 

1  Held  that  the  whole  Bay  of  (Dom.)  c.  60.,  although  the  offence 

Chaleurs  is   within  the  boundaries  complained    of — drifting   for  sal- 

of  the  provinces  of  Quebec  and  New  mon — took  place  more  than  three 

Brunswick,   and    within  the   Do-  miles    from    either    shore.       See 

minion  of  Canada,  and  the  opera-  Mowat  v.  McFee,  5  S.  C.  R.  66; 

tions  of  the  Fisheries  Act,  31  Vict.  19  S.  C.  N.  B.  (3  P.  &  B.)  252. 
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16  &  17  VICT.  (1853)  c.  21. 

An  Act  to  authorize  the  Legislature  of  the  Pro- 
vince of  Canada  to  make  Provision  concerning 
the  Clergy  Reserves  in  that  Province,  and  the 
Proceeds  thereof.  [9  May  1853.] 

[See  3  &  4  Vict.  c.  78.] 

I  784  Vict'  "  WTHEE'EAS  the  Act  of  tlie  session  of  Parliament 
*  »  holden  in  the  third  and  fourth  years  of  Her 
Majesty,  chapter  seventy-eight,  provides  for  the  sale  of 
the  lands  called  Clergy  Reserves  in  the  province  of 
Canada,  and  for  the  distribution  of  the  proceeds  thereof ; 
and  it  is  expedient  that  the  Legislature  of  the  said  pro- 
vince should  be  enabled  to  make  further  provisions  in 
relation  to  such  Reserves  and  proceeds  :"  Be  it  enacted 
by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  follows : 

Power  to  the         jt  it   shall  be  lawful  for    the    Legislature  of   the 

Legislature  of  u 

Canada  to  alter  province  of  Canada,  from  time  to  time,  by  any  Act  or 
tionoftfuT1'"  Acts  to  be  for  that  purpose  made  and  enacted  in  the 
SrTefand "the  manner  and  subject  to  the  conditions  required  by  the 
proceeds  Act  of  the  said  session  of  Parliament  holden  in  the  third 

thereof,  and  to 

make  such  and  fourth  years  of  Her  Majesty,  chapter  thirty-five, 
visions!"  shall  sections  thirty-seven,  thirty-eight,  and  thirty-nine,  in 
seem  meet.  respect  of  Acts  made  and  enacted  by  such  Legislature, 
to  vary  or  repeal  all  or  any  of  the  provisions  of  the  said 
first-mentioned  Act  of  Parliament  for  or  concerning  the 
sale,  alienation,  and  disposal  of  the  said  Clergy  Reserves, 
and  for  or  concerning  the  investment  of  the  proceeds 
of  all  sales  then  made  or  thereafter  to  be  made  of  such 
reserves,  and  for  or  concerning  the  appropriation  and 
application  of  such  proceeds  and  investments,  and  the 
interest  and  dividends  thereof,  the  interest  accruing  on 
sales  on  credit  of  such  reserves,  the  rent  of  such  reserves 
for  the  time  being  unsold,  and  all  other  the  profits  of  or 
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accruing  from  such,  reserves,  and  (notwithstanding  the 
said  first-mentioned  Act  of  Parliament)  to  make  such 
other  provisions  for  or  concerning  the  sale,  alienation, 
or  disposal  of  the  said  Clergy  Reserves  and  such  in- 
vestments as  aforesaid,  and  for  or  concerning  the 
appropriation  and  application  of  such  Clergy  Eeserves, 
proceeds,  investments,  interest,  dividends,  rents,  and 
profits,  as  to  the  said  Legislature  may  seem  meet. 

2.  Provided,  That  it  shall  not  he  lawful  for  the  said  TJf  saidiegis- 

'  _  lature  not 

Legislature,  by  any  Act  or  Acts  thereof  as  aforesaid,  to  authorized  to 

,  ii  e    j_i  lj-'i  interfere  with 

annul,  suspend,  or  reduce  any  or  tne  annual  stipends  or  existing  in- 
allowances  which  have  been  already  assigned  and  given  terests- 
to  the  clergy  of  the  Churches  of  England  and  Scotland, 
or  to  any  other  religious  bodies  or  denominations  of 
Christians,  in  Canada,  (and  to  which  the  faith  of 
the  Crown  is  pledged,)  during  the  natural  lives  or 
incumbencies  of  the  parties  now  receiving  the  same,  or 
to  appropriate  or  apply  to  any  other  purposes  such  part 
of  the  said  proceeds,  investments,  interest,  dividends, 
rents,  and  profits  as  may  be  required  to  provide  for  the 
payment  of  such  stipends  and  allowances  during  such 
lives  and  incumbencies. 


17  &  18  VICT.  (1854)  c.  118. 

\_See  B.  N.  A.  Act,  1867,  which  apparently  repeals 
this  Act.] 

An  Act  to  empower  the  Legislature  of  Canada  to  alter 
the  Constitution  of  the  Legislative  Council  for  that 
Province,  and  for  other  Purposes.        [11  Aug.  1854.] 

"  ~Wf  HEKEAS  an  Act  of  the  session  of  Parliament  holden  in  the 
W  third  and  fourth  years  of  Her  Majesty,  chapter  thirty -five, 
'  to  reunite  the  provinces  of  Upper  and  Lower  Canada,  and  for  the  Gk>- 
verment  of  Canada,'  provides  amongst  other  things  for  the  establish- 
ment of  a  Legislative  Council  in  the  province  of  Canada,  consisting  of 
members  summoned  thereto  by  the  Governor,  under  the  authority  of  Her 
Majesty  as  therein  specified  :  And  whereas  it  is  expedient  that  the  Legis- 
lature of  the  said  province  should  be  empowered  to  alter  the  constitution 
of  the  said  Legislative  Council :  And  whereas  the  said  Act  requires 
amendment  in  other  respect :  "  Be  it  enacted  by  the  Queen's  most  Excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
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Power  to  the 
Legislature 
of  Canada  to 
alter  the  con- 
stitution of  the 
Legislative 
Council. 


and  Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

1.  It  shall  be  lawful  for  the  Legislature  of  Canada  by  any  Act  or  Acts 
to  be  hereafter  for  that  purpose  passed,  to  alter  the  manner  of  composing 
the  Legislative  Council  of  the  said  province,  and  to  make  it  consist  of 
such  number  of  members  appointed  or  to  be  appointed  or  elected  by  such 
persons  and  in  such  manner  as  to  the  said  Legislature  may  seem  fit,  and 
to  fix  the  qualifications  of  the  persons  capable  of  being  so  appointed  or 
elected,  and  by  such  Act  or  Acts  to  make  provision,  if  they  shall  think 
fit,  for  the  separate  dissolution  by  the  Governor  of  the  said  Legislative 
Council  and  Legislative  Assembly  respectively,  and  for  the  purposes 
aforesaid  to  vary  and  repeal  in  such  manner  as  to  them  may  seem  fit  all 
or  any  of  the  sections  and  provisions  of  the  said  recited  Act,  and  of  any 
other  Act  of  Parliament  now  in  force  which  relate  to  the  constitution  of 
the  Legislative  Council  of  Canada :  Provided  always,  that  any  Bill  or 
Bills  which  shall  be  passed  by  the  present  Legislative  Council  and  Assembly 
of  Canada  for  all  or  any  of  the  purposes  aforesaid  shall  be  reserved  by 
the  said  Governor,  unless  he  think  fit  to  withhold  Her  Majesty's  assent 
thereto,  for  the  signification  of  Her  Majesty's  pleasure,  and  shall  be 
subject  to  the  enactments  of  the  said  recited  Act  of  the  third  and  fourth 
years  of  Her  Majesty,  chapter  thirty-five,  section  thirty-nine,  which  relate 
to  Bills  so  reserved  for  the  signification  of  Her  Majesty's  pleasure. 

Provisions  of  2.  As  soon  as  the  constitution  of  the  Legislative  Council  of  the  pro- 
former  Acts  of  vince  of  Canada  shall  have  been  altered  under  such  Act  or  Acts  so 
Parliament  to  assen(;eci  t0  -fry  jjer  Majesty  as  aforesaid,  all  provisions  of  the  said  recited 
new  Legislative  ^-c*'  °^  Parliament  of  the  third  and  fourth  years  of  Her  Majesty,  chapter 
Council.  thirty-five,  and  of  any  other  Act  of  Parliament  now  in  force  relating  to 

the  Legislative  Council  of  Canada  shall  be  held  to  apply  to  the  Legisla- 
tive Council  so  altered,  except  so  far  as  such  provisions  may  have  been 
varied  or  repealed  by  such  Act  or  Acts  of  the  Legislature  of  Canada  so 
assented  to  as  aforesaid. 


Power  to  the 
Legislature  of 
Canada  to  vary 
the  provisions 
of  the  Act  or 
Acts  consti- 
tuting the  new 
Legislative 
Council ; 

and  to  vary, 
&c.  the  pro- 
perty qualifi- 
cation of  mem- 
bers of  Assem- 
bly. 


Proviso  in 
Section  26  of 
3  &  4  Vict, 
e.  35.  re 


3.  It  shall  be  lawful  for  the  Legislature  "of  Canada  from  time  to  time 
to  vary  and  repeal  all  or  any  of  the  provisions  of  the  Act  or  Acts  altering 
the  constitution  of  the  said  Legislative  Council :  Provided  always,  that 
any  Bill  for  any  such  purpose  which  shall  vary  the  qualification  of 
councillors,  or  the  duration  of  office  of  such  councillors,  or  the  power  of 
the  Governor  to  dissolve  the  Council  or  Assembly,  shall  be  reserved 
by  the  Governor  for  the  signification  of  Her  Majesty's  pleasure  in  manner 
aforesaid. 

4.  It  shall  be  lawful  for  the  Legislature  of  Canada  by  any  Act  or 
Acts  reserved  for  the  signification  of  Her  Majesty's  pleasure,  and  whereto 
Her  Majesty  shall  have  assented  as  herein-before  provided,  to  vary  or 
repeal  any  of  the  provisions  of  the  recited  Act  of  Parliament  of  the  third 
and  fourth  years  of  Her  Majesty  which  relate  to  the  property  qualifi- 
cation of  members  of  the  Legislative  Assembly. 

5.  So  much  of  the  twenty-sixth  section  of  the  said  recited  Act  of  Parlia- 
ment as  provides  that  it  shall  not  be  lawful  to  present  to  the  Governor  of 
the  province  of  Canada  for  Her  Majesty's  assent  any  Bill  of  the  Legis- 
lative Council  and  Assembly  of  the  said  province  by  which  the  number 
of  representatives  in  the  Legislative  Assembly  may  be  altered  unless  the 
second  and  third  reading  of  such  Bill  in  the  Legislative  Council  and  the 
Legislative  Assembly  shall  have  been  passed  with  the  concurrence  of 
two-thirds  of  the  members  for  the  time  being  of  the  said  Legislative 
Council,  and  of  two-thirds  of  the  members  for  the  time  being  of  the  said 
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Legislative  Assembly  respectively,  and  that  the  assent  of  Her  Majesty 
shall  not  be  given  to  any  such  Bill  unless  addresses  shall  have  been 
presented  by  the  Legislative  Council  and  the  Legislative  Assembly  respec- 
tively to  the  Governor  stating  that  such  Bill  has  been  so  passed,  is  hereby 
repealed. 

6.  The  forty-second  section  of  the  said  recited  Act  of  Parliament,  Section  42  of 
providing  that  in  certain  cases  Bills  of  the  Legislative  Council  and  3  *  4  Viet-  , 
Assembly  of  Canada  shall  be  laid  before  both  Houses  of  Parliament  of 
the  United  Kingdom,  is  hereby  repealed ;  and,  notwithstanding  any- 
thing in  the  said  Act  of  Parliament  or  in  any  other  Act  of  Parliament 
contained,  it  shall  be  lawful  for  the  Governor  to  declare  that  he  assents 
in  Her  Majesty's  name  to  any  Bill  of  the  Legislature  of  Canada,  or 
for  Her  Majesty  to  assent  to  any  such  Bill  if  reserved  for  the  significa- 
tion of  her  pleasure  thereon,  although  such  Bill  shall  not  have  been  laid 
before  the  said  Houses  of  Parliament ;  and  no  Act  heretofore  passed  or 
to  be  passed  by  the  Legislature  of  Canada  shall  be  held  invalid  or 
ineffectual  by  reason  of  the  same  not  having  been  laid  before  the  said 
Houses,  or  by  reason  of  the  Legislative  Council  and  Assembly  not  having 
presented  to  the  .Governor  such  address  as  by  the  said  Act  of  Parlia- 
ment is  required. 

7.  That  in  this  Act  the  word  "  Governor "  is  to    be  understood  as  Interpretation 
comprehending  the   Governor,  and  in  his  absence  the  Lieutenant-Go-  of  terms. 
vernor,  or  person  authorized  to  execute  the  office  or  the  functions  of  the 
Governor  of  Canada. 

18  &  19  VICT.  (1855)  c.  91. 

Sec.  16  amended  by  25  &  26  Vict.  c.  63.  s.  22.  Sec.  13 
repealed  by  34  &  35  Vict.  c.  110.  s.  12.  Sec.  14  amended 
by  35  &  36  Vict.  c.  73.  s.  3,  and  as  regards  a  few  words 
by  S.  L.  E.  Act,  1892,  c.  19. 

An  Act  to  facilitate  the  erection  and  maintenance 
of  Colonial  Lighthouses,  and  otherwise  to 
amend  the  Merchant  Shipping  Act,  1854. 

[14th  Aug.  1855.] 

This  Act  was  repealed  and  embodied  in  the  Merchant 

Shipping   Act,    1894,  57   &  58  Vict.    c.    60.      As   to 

colonial  lighthouses,  see  ss.  670  to  675  inclusive.     [See 

post.] 

19  &  20  VICT.  (1856)  c.  23. 

An   Act  for   granting   certain  Additional  Powers   and 

Authorities  to  the  Canada  Company. 

[23rd  June  1856.] 

WHEREAS  by  an  Act  of  Parliament  passed  in  the  sixth  year  of 
the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled, 
'  An  Act  to  enable  His  Majesty  to  grant  to  a  Company,  to  be  incorporated  6  G  4   .75 
by  Charter,  to  be  called  "  The  Canada  Company,"  certain  Lands  in  the  *" 
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Province  of  Upper  Canada,  and  to  invest  the  said  Company  with  certain 
Powers  and  Privileges,  and  for  other  Purposes  relating  thereto,'  it  was 
enacted  that  in  case  his  then  Majesty  should,  within  three  years  after  the 
passing  of  the  Act  now  being  recited,  be  pleased,  by  charter  of  incorpora- 
tion under  the  great  seal  of  Great  Britain  and  Ireland,  to  declare  and  grant 
that  such  and  so  many  persons  as  should  be  named  therein,  and  all  and 
every  such  other  person  or  persons  as  from  time  to  time  should  be  duly 
admitted  members  into  their  corporation,  should  be  a  body  politic  and  cor- 
porate by  the  name  of  'The  Canada  Company,'  and  to  declare  that  the 
said  corporation  so  to  be  made  and  created  should  be  established  for  the 
purpose  in  the  said  Act  mentioned,  and  for  such  other  lawful  purposes 
as  to  His  Majesty  might  seem  meet,  then  and  in  that  case  His  Majesty 
should  be  authorized  to  grant  to  the  said  corporation  certain  lands  therein 
mentioned,  and  the  said  corporation  should  have  certain  powers  and 
Charter,  dated  privileges  therein  specified :  And  whereas  by  letters  patent  under  the 
J9  August.  great  seal  of  Great  Britain  and  Ireland,  bearing  date  at  Westminster 
"    '    '  on  the  nineteenth  day  of  August  in  the  seventh  year  of  the  reign  of  his 

late  Majesty  King  George  the  Fourth,  and  in  all  respects  in  accordance 
with  the  said  Act,  his  said  Majesty  was  pleased  to  grant  and  declare  that 
certain  persons  in  such  charter  named,  together  with  such  and  so  many 
other  person  or  persons,  bodies  politic  or  corporate,  as  had  become  or 
should  at  any  time  thereafter  become  subscribers  or  shareholders  of  or 
for  the  capital  stock  thereinafter  mentioned,  in  manner  thereinafter  pro- 
vided, and  their  respective  successors,  executors,  administrators,  and 
assigns,  should  be  one  body  politic  and  corporate  by  the  name  of  '  The 
Canada  Company,'  and  by  that  name  should  have  perpetual  succession 
and  a  common  seal ;  and  by  the  said  charter  it  was  declared,  that  the 
said  corporation  was  established  for  the  purpose  of  purchasing,  holding, 
improving,  clearing,  settling,  and  disposing  of  waste  and  other  lands  in 
the  province  of  Upper  Canada,  and  for  making  advances  of  capital  to 
settlers  on  such  lands,  for  the  opening,  making,  improving,  and  main 
taining  roads  and  other  internal  communications,  for  the  benefit  thereof, 
and  for  promoting  the  cultivation  of  such  articles  as  could  advantageously 
be  exported  from  the  said  province,  and  for  the  other  purposes  therein- 
after mentioned,  and  that  the  present  capital  or  joint  stock  of  the  said 
company  to  be  used  and  applied  in  establishing  and  carrying  on  the  said 
undertaking  and  for  the  purposes  aforesaid  should  be  a  sum  of  not  ex- 
ceeding one  million  pounds  sterling,  to  be  raised  in  shares  of  one  hundred 
pounds  each ;  and  in  the  said  charter  provision  was  made  and  power  given 
for  the  transfer  and  sale  of  shares  in  the  company,  and  for  making  calls 
thereon,  and  also  for  holding  general  courts  and  special  general  courts  of 
the  proprietors  of  the  said  company,  and  for  electing  or  appointing  from 
time  to  time  a  governor,  deputy  governor,  and  directors  and  other  oificers 
of  the  said  company,  and  for  managing  and  directing  the  affairs  of  the 
company,  and,  if  necessary,  for  raising  additional  capital ;  and  it  was  by 
such  charter  declared,  that  all  sums  of  money  paid  and  received  in  re- 
spect of  the  shares  of  the  said  company,  together  with  all  acquisitions  or 
investments  whatsoever,  whether  real  or  personal,  whether  vested  in  the 
said  company  in  their  own  name  or  in  the  names  of  trustees,  or  in  what 
manner  soever  the  same  should  be  vested,  should  form  and  constitute  the 
joint  or  capital  stock  of  the  said  company  and  their  successors  for  ever, 
and  should  be  liable  and  answerable  for  the  debts,  liabilities,  and  engage- 
ments of  the  said  company  ;  and  further,  that  it  should  be  lawful  for  the 
said  company,  not  only  to  purchase,  take,  hold,  sell,  let,  and  dispose  of 
all  such  lands  in  the  provinces  of  Upper  Canada  and  Lower  Canada  as 
aforesaid,  and  more  especially  any  such  lands  as  should  be  granted  by 
his  Majesty  in  virtue  of  his  Royal  prerogative  or  by  the  authority  of 
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Parliament,  but  also  to  contract  for,  bargain,  purchase,  and  export  all 
such  merchandises,  matters,  and  things  as  might  be  necessary  or  con- 
venient for  the  cultivation,  clearing,  or  improvement  of  the  lands  which 
might  be  purchased  bv  the  said  company,  and  should  also  be  empowered 
to  import  and  receive,  and  to  sell  and  dispose  of,  all  goods  and  mer- 
chandise which  might  be  consigned  or  remitted  to  them  from  such  their 
lands  in  payment  or  satisfaction  of  any  rent  or  purchase  money  arising 
from  the  occupation  or  sale  of  any  such  lands,  and  to  receive  and  nego- 
tiate in  England  bills  of  exchange,  promissory  notes,  or  other  negotiable 
securities  for  money,  which  might  be  remitted  to  them  on  account  of  any 
such  rent  or  purchase  money,  and  also  to  purchase,  take,  hold,  sell,  and 
dispose  of  all  lands,  tenements,  and  hereditaments  situate  in  Great 
Britain  and  Ireland  or  in  the  provinces  of  Upper  Canada  and  Lower 
Canada,  or  elsewhere  in  His  Majesty's  dominions,  which  it  might  be 
necessary  or  convenient  for  the  said  company  to  acquire,  in  order  to  the 
carrying  the  purposes  of  such  charter  into  more  complete  effect ;  and 
further,  that  interest,  calculated  to  the  tenth  day  of  July  one  thousand 
eight  hundred  and  twenty-six,  should,  within  one  month  from  the  date 
of  the  said  charter,  be  payable  to  the  members  of  the  said  company,  at 
and  after  the  rate  of  four  per  centum  per  annum,  from  the  respective 
periods  at  which  the  deposit  and  subsequent  calls  (if  any)  on  their  shares 
should  have  been  paid,  to  be  calculated  upon  and  in  respect  of  such  de- 
posit and  calls,  and  on  the  tenth  day  of  January  and  tenth  day  of  July 
one  thousand  eight  hundred  and  twenty-seven,  and  on  each  and  every 
tenth  day  of  January  and  tenth  day  of  July  until  and  ending  with  the 
tenth  day  of  January  one  thousand  eight  hundred  and  thirty-one,  further 
interest  at  the  like  rate  should  be  calculated  and  become  payable  to  the 
said  members  upon  the  said  deposit  and  upon  the  amount  of  the  several 
calls  which  should  have  been  made  upon  and  paid  by  them,  and  from 
and  after  the  tenth  day  of  January  in  the  year  one  thousand  eight  hundred 
and  thirty-one  it  should  be  lawful  to  and  for  the  court  of  proprietors, 
twice  in  every  year,  in  the  said  months  of  June  and  December,  if  the 
state  of  the  affairs  of  the  said  company  should  warrant  the  same,  to  de- 
clare such  dividend  to  and  amongst  the  members  of  the  said  company  for 
the  half-year  ending  on  the  tenth  day  of  July  and  the  tenth  day  of 
January  next  succeeding  such  respective  general  court  as  to  the  said 
court  of  proprietors  should  appear  proper,  in  addition  to  such  payment 
of  interest  as  aforesaid ;  and  that  in  declaring  such  dividends  respectively 
due  regard  should  be  had  to  all  the  debts  and  engagements  of  the  said 
company,  and  the  risks  and  contingencies  affecting  their  assets  and 
securities,  and  so  as  no  dividend  or  interest  after  the  said  tenth  day  of 
January  one  thousand  eight  hundred  and  thirty-one  should  be  in  any 
case  paid  out  of  the  capital  of  the  said  company,  or  otherwise  than  as 
a  division  of  the  whole  or  part  of  the  gains  and  profits  of  the  said  com- 
pany :  And  whereas  an  Act  of  Parliament  was  passed  in  the  ninth  year 
of  the  reign  of  his  said  late  Majesty  King  George  the  Fourth,  intituled 
'An  Act  to  alter  and  amend  an  Act  for  enabling  His  Majesty  to  grant  9  &•  4-  <;.  61. 
to  a  Company  to  be  incorporated  by  Charter,  to  be  called  the  Canada 
Company,  certain  Lands  in  the  Province  of  Upper  Canada,'  and  thereby 
certain  additional  powers  were  given  to  the  said  company  :  And  whereas 
the  sum  of  thirty-two  pounds  ten  shillings  per  share  has  been  paid  up  on 
each  share,  and  the  paid-up  capital  of  the  said  company  now  consists  of 
the  sum  of  two  hundred  and  eighty-nine  thousand  seven  hundred  and 
thirty-seven  pounds  ten  shillings,  divided  into  eight  thousand  nine  hun- 
dred and  fifteen  shares  :  And  whereas  lands  in  the  province  of  Upper 
Canada  to  the  extent  of  two  millions  four  hundred  and  eighty -four 
thousand  four  hundred  and  thirteen  acres  were  purchased  by  the  com- 
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Short  Title. 

For  ascertain- 
ing what  shall 
be  deemed  to 
be  the  capital. 


pany,  who  expended  large  sums  in  improving  the  same,  and  a  consider- 
able portion  of  snch  lands  have  been  sold  at  prices  considerably  exceeding 
the  moneys  expended  in  purchasing  and  improving  the  same,  but  the 
value  of  the  unsold  portion  of  such  lands  very  far  exceeds  the  amount  of 
the  paid-up  capital  of  the  company,  and  of  all  the  liabilities  of  the  com- 
pany, and  the  company  hold  mortgages  and  other  securities  for  lands 
sold  or  contracted  to  be  sold,  and  for  other  moneys  owing  to  them,  and 
other  securities  for  money  :  And  whereas  doubts  have  arisen  whether 
the  company  can  divide  as  profit  the  whole  of  the  moneys  arising  from 
the  sale  of  lands  in  which  the  moneys  of  the  company  have  been  invested, 
and  it  is  desirable  that  such  doubts  should  be  removed,  and  that  such 
additional  powers  as  after  mentioned  should  be  given  to  the  company : 
And  whereas  it  is  not  in  the  contemplation  of  the  company  to  purchase 
additional  land :  And  whereas  such  objects  and  purposes  as  aforesaid 
cannot  be  effectually  carried  into  effect  without  the  authority  of  Parlia- 
ment :  "  May  it  therefore  please  your  Majesty  that  it  may  be  enacted ; 
and  be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows ;   (that  is  to  say), 

1.  In  citing  this  Act  for  any  purpose  whatsoever  it  shall  suffice  to  use 
the  expression,  "  The  Canada  Company's  Amendment  Act,  1856." 

2.  For  the  purpose  of  ascertaining  the  funds  applicable  to  be  divided 
among  the  proprietors  of  the  company  as  and  by  way  of  dividend,  under 
the  provisions  of  the  said  charter  of  incorporation,  it  shall  be  lawful  for 
the  court  of  directors  of  the  said  company  from  time  to  time  to  set  apart 
or  reserve  such  part  or  parts  of  the  lands  of  the  said  company,  whether 
contracted  to  be  sold  or  not,  and  such  part  or  parts  of  the  mortgages  and 
other  securities  for  money  for  the  time  being  held  by  the  said  company, 
as  they  in  their  judgment  shall  deem  to  be  sufficient,  having  regard  to 
the  value  of  the  said  lands,  mortgages,  and  other  securities,  to  be  ascer- 
tained by  such  estimates  or  valuations  as  to  the  said  court  of  directors 
shall  be  satisfactory,  to  answer  the  said  sum  of  two  hundred  and  eighty- 
nine  thousand  seven  hundred  and  thirty-seven  pounds  ten  shillings,  and 
from  time  to  time  to  alter  and  vary  the  lands,  mortgages,  and  securities, 
so  set  apart,  for  others,  and  without  prejudice  to  the  right  of  the  com- 
pany to  realize  and  sell  the  same  or  any  part  thereof,  and  the  land, 
mortgages,  and  other  securities,  for  the  time  being  remaining  so  set  apart 
and  reserved,  and  the  proceeds  thereof,  shall  for  the  purposes  aforesaid 
be  deemed  to  be  and  to  represent  the  capital  of  the  company. 

3.  All  moneys  to  arise  from  the  annual  rents  and  profits  of  the  lands, 
and  from  the  interest  and  profits  of  the  mortgages  and  other  securities 
of  the  company,  including  the  lands,  mortgages,  and  securities,  for  the 
time  being  so  set  apart  and  reserved,  and  all  the  moneys  to  arise  and  he 
received  by  sale  or  otherwise  for  and  in  respect  of  all  other  the  lands, 
property,  and  effects  of  the  company,  other  than  and  except  what  under 
the  provisions  of  this  Act  shall  for  the  time  being  be  set  apart  as  repre- 
senting the  capital  of  the  company,  shall  for  all  intents  and  purposes  be 
treated  as  gains  and  profits  of  the  company,  and,  after  deducting  and  re- 
taining thereout  so  much  as  may  be  necessary  to  meet  the  debts  and 
liabilities  of  the  company,  the  residue  thereof  shall  be  applicable  towards 
payment  of  interest  on  the  paid-up  capital  of  the  company,  aud  the 
dividends  from  time  to  time  to  be  declared  on  the  shares  therein. 

No  further  4.  It  shall  not  be  lawful  for  the  directors  to  call  up  any  further  part 

part  of  capital    of  the  subscribed  capital  of  the  company, 
to  be  called  up. 


For  ascertain- 
ing what  shall 
be  deemed  pro- 
fits of  the  com- 
pany. 


1856.]       19  &  20  VICT.  c.  23.— CAN.  COY.  PEOFITS.  717 

5.  It  shall  be  lawful  for  the  proprietors  of  the  company,  at  a  special  Power  to  wind 
general  court  called  for  the  purpose,  by  a  resolution  to  be  passed  by  a  UP  and  dissolve 
majority  of  votes  given  at  such  court  by  proprietors  duly  qualified  to      e  comPany- 
vote,  and  according  to  the  number  of  shares  held  by  them  respectively, 

in  accordance  with  the  provisions  of  the  said  charter,  to  direct  that  the 
affairs  of  the  said  company  shall  be  wound  up,  and  that  the  company 
shall  be  dissolved,  which  resolution  shall  be  submitted  to  the  proprietors 
at  a  subsequent  special  general  court  to  be  also  specially  called  for  the 
purpose,  and  held  at  an  interval  of  not  less  than  one  calendar  month  nor 
more  than  two  calendar  months  from  the  special  general  court  at  which 
the  resolution  shall  have  passed ;  and  such  second  special  general  court 
shall,  if  required  by  any  nine  proprietors  present  thereat,  be  adjourned 
to  a  time  and  place  to  be  then  appointed  by  the  chairman,  for  the  pur- 
pose only  of  taking  the  votes  of  the  proprietors  on  such  resolution ;  and 
in  case  the  said  resolution  shall  be  confirmed  by  a  majority  of  the  votes 
given  at  such  second  special  general  court  or  adjourned  general  court,  as  the 
case  may  be,  by  proprietors  duly  qualified  as  aforesaid,  the  directors  of 
the  company  shall  with  all  convenient  speed  pay  and  discharge  all  debts 
and  liabilities  of  the  company,  and  sell  and  convert  into  money  the  land 
and  other  property  of  the  company  then  remaining  undisposed  of,  and 
from  time  to  time  distribute  the  moneys  arising  from  such  sales  and  con- 
version, and  the  other  moneys  from  time  to  time  in  their  hands,  amongst 
the  shareholders  of  the  company,  either  by  way  of  interest  and  divi- 
dends, or  by  way  of  return  of  capital,  according  as  the  property  from 
Which  such  moneys  shall  have  arisen  ought  to  be  treated  as  gains  and 
profits  or  capital  of  the  company. 

6.  Notwithstanding  such  resolution  for  winding  up  the  affairs  of  the  Powers  of  the 
company  shall  have  been  passed  at  such  two  general  courts  as  aforesaid,  company  to 
the  company  shall  remain  incorporated ;  and  all  and  every  the  powers  continue  until 
and  authorities  which  by  this  Act  and  the  said  recited  Acts,  or  any  of  ^oun^^r,18 
them,  or  by  the  said  charter,  are  given  to  the  company,  or  to  the  direc- 
tors or  other  officers  thereof,  or  to  the  general  courts  or  ■  special  general 

courts  of  proprietors  of  the  company,  shall,  subject  to  the  restrictions 
contained  in  this  Act,  remain  in  full  force,  and  the  shares  in  the  said 
company  shall  continue  transferable,  and  interest  and  dividends  shall  be 
payable,  and  the  directors  and  other  officers  of  the  company  shall  con- 
tinue to  be  appointed,  until  the  passing  such  resolution  as  after  men- 
tioned. 

7.  In  case  any  resolution  for  winding  up  the  affairs  of  the  company  Directors  to 
shall  be  passed  at  such  two  general  courts  as  aforesaid,  then  and  in  that  render  final 
case,  when  and   so  soon  as  all  the  debts  and  liabilities  of  the  company  bjyanee  sheet 
shall  have  been  paid  and  satisfied,  and  all  the  assets  thereof  shall  have        "*U1  a  10n' 
been  realized,  and  divided  amongst  the  shareholders  in  the  companv,  the 

directors  shall  make  out  a  final  balance  sheet  of  the  affairs  of  the  companv, 
and  submit  the  same  for  the  approval  of  a  general  court  of  proprietors 
specially  called  for  the  purpose  of  considering  and  approving  such 
balance  sheet,  and  for  authorizing  the  final  dissolution  of  the  company ; 
and  if  such  general  court  shall,  by  a  resolution  passed  thereat  by  a 
majority  of  votes  given  in  accordance  with  the  provisions  of  the  said 
charter,  approve  of  the  said  balance  sheet,  and  authorize  the  final  dis- 
solution of  the  company,  the  company  shall  as  on  the  day  after  the  pass- 
ing of  such  resolution  be  dissolved. 

8.  This  Act  shall  extend  to  and  be  in  force  in  the  said  provinces  Public  Act. 
of  Upper  Canada  and  Lower  Canada,  as  well  as  in  the  United  King- 
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dom  of  Great  Britain  and  Ireland,  and  shall  be  judicially  taken  notice 
of  as  such  by  all  judges,  justices,  and  others,  in  the  said  provinces  as 
well  as  in  the  United  Kingdom  aforesaid,  without  being  specially 
pleaded. 

Expenses  of  9.  The  costs,  charges,  and  expenses  of  and  incident  to  the  obtaining 

■*-ct-  and  passing  of  this  Act  shall  be  paid  by  the  company. 


20  &  21  VICT.  (1857)  c.  34. 

Preamble  and  to  "of  the  same,"  and  in  sec.  1  the 
word  "  That,"  repealed  by  S.  L.  R,  Act,  1892,  55  &  56 
Vict.  c.  19,     [See  14  &  15  Vict.  c.  63.  ante.] 

An  Act  to  explain  an  Act  for  the  Settlement  of 
Boundaries  between  the  Provinces  of  Canada 
and  New  Brunswick.  [10th  Aug.  1857.] 

"  TTTHEREAS  by  an  Act  passed  in  the  fifteenth  year 
u  &  is  Vict.  t  t  of  the  reign  of  Her  Majesty,  intituled  '  An  Act 
for  the  Settlement  of  the  Boundaries  of  the  Provinces  of 
Canada  and  New  Brunswick,'  it  is  provided  that  New 
Brunswick  shall  be  bounded  as  is  mentioned  in  a 
certain  award  made  by  Stephen  Lushington,  judge  of 
the  Admiralty  Court,  and  Travers  Twiss,  Doctor  of  Laws, 
which  award,  as  recited  in  the  said  Act,  declares  (among 
other  things)  that  New  Brunswick  shall  be  bounded  from 
a  meridional  line  therein  described  along  the  forty- 
eighth  parallel  of  latitude  '  to  the  Mistouche  River,  and 
thence  down  the  centre  of  that  stream  to  the  Restigouche, 
the  islands  in  the  said  river  Mistouche  and  Restigouche 
to  the  mouth  of  the  latter  river  at  Dalhousie  being 
given  to  New  Brunswick  ';  And  whereas  certain  douhts 
have  arisen  respecting  the  true  meaning  of  the  said 
award  in  the  parts  above  recited :"  Be  it  therefore 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same  : 


c.  63 
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1.  That  the  river  named  in  the  said  award  the  "  River  ^.v0eurche>, 
Mistouche "  shall  be   taken  to   be  the   stream  which  defined. 
crosses  the  forty-eighth  parallel   of  latitude,  and  from 
thence  flows  into  the  Restigouche,  and  which  stream  is 
otherwise  called  the  "  Patapedia." 


20  &  21  VIGT.  (1857)  c.  39. 

Sec.  4  amended  by  37  &  38  Vict.  c.  41.  The  Act  was 
extended  by  47  &  48  Vict.  c.  24.  Sec.  5  in  part  (as  to 
certain  words)  repealed  by  51  and  52  Vict.  c.  65.  s.  20. 
Preamble  and  to  "  as  follows  "  ;  sec.  3,  from  "  and  en- 
rolled," where  those  words  last  occur,  to  "  England 
arid,"  and  the  words  "of  Chancery";  sec.  4,  the  words 
"  attorney  or,"  where  they  first  occur ;  sec.  5,  the  words 
"to  act  as,"  where  they  first  occur;  sec.  6,  the  words 
"an  attorney  or,"  " attornies  or,"  and  " as  the  case  may 
be";  sec.  7,  the  words  "attornies  or,"  repealed  by 
S.  L.  R.  Act,  1892,  55  and  56  Vict.  c.  19. 

An  Act  to  Regulate  the  Admission  of  Attornies  and 
Solicitors  of  Colonial  Courts  in  Her  Majesty's  Superior 
Courts  of  Law  and  Equity  in  England  iu  curtain  cases. 

TT7  HEREAS  in  certain  of  Her  Majesty's  colonies  and  dependen- 
V  V  cies,  including  certain  parts  of  the  territories  under  the  govern- 
ment of  the  East  India  Company,  the  system  of  jurisprudence  is  founded 
on  or  assimilated  to  that  administered  in  England,  and  the  attornies  and 
solicitors  of  the  superior  courts  of  law  and  equity  in  England  are  ad- 
mitted as  attornies  and  solicitors  in  the  courts  of  law  and  equity  of  such 
colonies  and  dependencies,  on  production  of  their  certificates  of  admission 
in  the  English  courts  aforesaid ;  and  it  is  considered  just  and  expedient 
to  afford  facilities  to  the  attornies  and  solicitors  of  the  superior  courts 
in  certain  colonies  and  dependencies  for  obtaining  admission  in  Her 
Majesty's  courts  of  law  and  equity  in  England.  Be  it  therefore  enacted, 
&c,  as  follows  : — 

By  sec.  1,  the  Act  was  to  be  cited  as  "The  Colonial  Attornies' 
Eelief  Act." 

By  sec.  2,  the  Act  was  not  to  come  into  operation  in  any  colony  or 
dependency  until  an  Order  in  Council, 

By  sec.  3,  all  persons  who,  being  subjects  of  the  British  Crown, 
have  been  or  shall  hereafter  be  duly  admitted  and  enrolled  as  attornies 
and  solicitors  in  the  superior  courts  of  law  and  equity  in  those  of  Her 
Majesty's  colonies  or  dependencies  where  the  system  of  jurisprudence  is 
founded  on  or  assimilated  to  the  common  law  and  principles  of  equity  as 
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administered  in  England,  and  where  full  service  uDder  articles  of  clerk- 
ship to  an  attorney-at-law  for  the  space  of  five  years  at  least,  and  an 
examination  to  test  the  qualification  of  candidates,  are  or  may  be  re- 
quired previous  to  such  admission,  save  only  the  case  of  persons  pre- 
viously admitted  as  attornies  or  solicitors  in  the  superior  courts,  &c,  in 
England,  such  colonies  or  dependencies  to  be  from  time  to  time  specified 
in  and  by  Order  in  Council,  as  after  provided,  shall  and  may  be  admitted 
and  enrolled  attornies  in  the  courts  in  England,  and  solicitors  in  the 
High  Court  of  Chancery  in  England,  subject  as  after  provided. 

By  sec.  4  [see  37  and  38  Vict.  c.  41.],  no  person  was  to  be  deemed 
qualified  to  be  admitted  as  attorney  or  solicitor  under  the  provisions  of 
this  Act  unless  he  should  pass  an  examination,  and  should  produce  of 
such  examination  a  certificate  from  the  presiding  judge  of  the  superior 
court  of  common  law  in  the  colony  or  dependency  where  such  person 
had  been  admitted  an  attorney  and  solicitor,  and  stating  the  amount  of  the 
stamps  which  had  been  paid  by  such  person  on  his  articles  of  clerkship 
and  admission  to  practise  in  such  colony,  &c,  in  the  form  as  contained 
in  a  schedule  to  the  Act ;  and  should  further  make  an  affidavit  in  such 
manner  as  provided  by  the  judges  in  England  that  he  was  resident  within 
the  jurisdiction  of  the  courts  in  England,  and  th;it  he  had  ceased  for 
twelve  months  to  practise  as  an  attorney  or  solicitor  in  any  colonial 
court  of  law.     [This  last  was  repealed  by  37  and  38  Vict.  c.  41.] 

By  sec.  5,  when  any  person  shall  seek  to  be  admitted  as  an  attorney 
or  solicitor,  or  as  an  attorney  and  solicitor,  the  common  law  and  equity 
judges  in  England  and  the  Master  of  the  Rolls  might  appoint  examiners 
and  make  orders  for  conducting  examinations,  and  if  by  such  examina- 
tion any  of  the  judges  of  the  courts  of  common  law  should  be  satisfied  of 
such  person's  fitness,  then  any  one  of  the  said  judges  had  authority  to 
administer  to  such  person  the  oaths  by  law  required  to  be  administered 
to  attornies,  &c,  in  England,  which  admission  was  to  be  written  on  parch- 
ment signed  by  the  judge  and  stamped  with  the  stamps  after  mentioned. 

By  sec.  6,  on  the  admission  of  any  person  as  an  attorney  or  solicitor 
the  stamp  duties  on  admission  of  any  person  under  the  Act  were  to  be 
the  stamps  required  to  be  impressed  on  the  admission  of  attornies  or 
solicitors  in  England  (as  the  case  may  be),  and  the  admission  first 
obtained  was  to  be  impressed  with  such  further  stamp  as  should,  to- 
gether with  the  amount  of  stamps  paid  on  articles  of  clerkship  and 
admission  in  the  colony,  be  equal  in  amount  to  the  sum  by  law  payable 
on  articles  of  clerkship  in  England. 

By  sec.  7,  Her  Majesty  may  from  time  to  time  by  Order  in  Council 
direct  this  Act  to  come  into  operation  as  to  any  one  or  more  of  Her 
Majesty's  colonies  or  dependencies,  and  thereupon,  but  not  otherwise, 
the  provisions  of  this  Act  were  to  apply  to  such  persons  as  were  duly 
admitted  as  attornies  and  solicitors  in  the  superior  courts  in  such  colo- 
nies, &c.  But  no  such  Order  in  Council  shall  be  made  in  respect  of  any 
colony,  except  upon  application  made  by  the  Governor  or  person  exer- 
cising the  functions  of  Governor  of  such  colony  or  dependency,  and  until 
it  shall  be  shown  to  the  satisfaction  of  Her  Majesty's  principal  Secre- 
tary of  State  for  the  Colonies,  that  the  system  of  jurisprudence  as  ad- 
ministered in  such  colony,  &c,  and  the  qualification  for  admission  as  an 
attorney  or  solicitor  in  the  superior  courts  of  law  in  such  colony,  &c, 
answer  to  and  fulfil  the  conditions  specified  in  sec.  3  above.  And 
also  that  the  attornies  or  solicitors  of  the  superior  courts  of  law  and 
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equity  in  England  are  admitted  as  attornies  and  solicitors  in  the 
superior  courts  of  law  and  equity  of  such  colony  or  dependency  on 
production  of  their  certificates  of  admission  in  the  English  courts,  with- 
out service  or  examination  in  the  colony  or  dependency,1 


1  In  Canada  it  is  possible  for  a 
solicitor  to  be  also  a  barrister,  and 
vice  versa,  and  the  two  professions 
are  generally  combined. 

Each  province  has  its  own  law 
society.  The  conditions  regulating 
the  legal  profession  are  arranged  by 
these  societies  and  by  the  provin- 
cial legislatures.  In  every  case  it 
is  necessary  to  obtain  authority  to 
practise  from  the  local  society. 
The  formalities  to  be  observed,  and 
the  fees  to  be  paid  (which  are 
moderate),  may  be  ascertained  on 
arrival.  Where  not  otherwise  men- 
tioned, a  barrister  wishing  to  be- 
come a  solicitor,  and  vice  versa, 
must  follow  the  usual  conditions 
prescribed  for  residents  in  the  va- 
rious provinces. 

Quebec. — The  difference  be- 
tween the  English  law  and  the  old 
French  law  prevailing  in  Quebec 
obviously  precludes  any  British 
legal  practitioner  being  admitted  to 
practise  in  this  province  without 
having  passed  through  the  usual 
course  of  study  and  examination 
provided  by  the  Quebec  Law  So- 
ciety. 

Ontaeio. — A  British  barrister 
may  be  called,  upon  furnishing 
proof  of  his  call  and  good  stand- 
ing, and  upon  passing  such  ex- 
aminations as  may  be  prescribed. 
If  in  actual  practice  in  Ontario  for 
three  years,  he  may  be  admitted  as 
a  solicitor.  A  solicitor  may  be 
called  to  the  bar  if  he  has  had 
actual  practice  in  Great  Britain, 
upon  passing  certain  examinations, 
varying  with  the  length  of  time 
he  has  been  in  practice  ;  and  if  he 


has  had  five  years'  practice,  or  has 
served  one  year  with  an  Ontario 
solicitor,  he  may  be  admitted  as  a 
solicitor  upon  passing  the  usual 
final  examination. 

Nova  Scotia. — Barristers  are 
admitted  to  practise  in  Nova  Scotia 
upon  filing  satisfactory  certificates 
of  status,  and  solicitors  upon  firing 
certificates  and  passing  an  exami- 
nation. 

New  Brunswick.  —  Solicitors 
must  serve  for  one  year  before 
being  admitted  as  attorneys,  and 
at  the  end  of  an  additional  year 
may  be  called  to  the  bar. 

Pbince  Edwaed  Island. — 
Barristers  and  solicitors  may  be 
admitted  after  twelve  months'  resi- 
dence previous  to  filing  an  appli- 
cation for  permission  to  practise 
in  Prince  Edward  Island. 

Manitoba.— Barristers  may  be 
called  in  Manitoba  upon  producing 
evidence  of  call  and  standing.  So- 
licitors are  admitted  to  practise  on 
passing  an  examination  on  the 
statute  law  of  the  province  and 
practice  of  the  provincial  courts. 

Noeth-West  Teeeitoeies. — 
Barristers  and  solicitors  are  permit- 
ted to  practise  on  becoming  resi- 
dents in  the  territories. 

British  Columbia. — Barristers 
may  be  called  to  the  bar,  and  so- 
licitors admitted  to  practise  as  such, 
after  a  residence  of  twelve  months 
in  the  province,  and  passing  an  ex- 
amination upon  the  statute  law  of 
the  province  and  the  practice  of 
the  provincial  courts.  [See  Official 
Handbook.] 


21  &  22  VICT.  (1858)  c.  99. 

Sec.  1  repealed  by  26  &  27  Vict.  c.  83.,  and  Act  con- 
tinued; whole  Act  repealed  by  29  &  30  Vict.  c.  67.  s.  9; 
and  S.L.R.  Act,  1878  ;  and  see  33  &  34  Vict.  c.  66. 


S  2340. 
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An  Act  to  provide  for  the  Government  of  British 
Columbia.  [2nd  Aug.  1858.] 

"  TX7HEREAS  divers  of  Her  Majesty's  subjects  and 
*  »     others  have,  by  the  license  and  consent  of  Her 
Majesty,  resorted  to  and   settled  on  certain  wild  and 
unoccupied  territories  on  the  north-west  coast  of  North 
America,  commonly  known  by  the  designation  of  New 
Caledonia,  and  from  and  after  the  passing  of  this  Act  to 
be  named  British  Columbia,  and  the  islands  adjacent, 
for  mining  and  other  purposes  ;  and  it  is  desirable  to 
make  some  temporary  provision  for  the  civil  govern- 
ment of  such  territories,  until  permanent  settlements 
shall  be  thereupon    established,  and    the    number   of 
colonists  increased :"  Be  it  therefore    enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  advice 
and   consent   of    the    Lords    Spiritual    and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 


Boundaries 
of  British 

Columbia. 


1.  British  Columbia  shall,  for  the  purposes  of  this 
Act,  be  held  to  comprise  all  such  territories  within 
the  dominions  of  Her  Majesty  as  are  bounded  to  the 
south  by  the  frontier  of  the  United  States  of  America, 
to  the  east  by  the  main  chain  of  the  Rocky  Mountains, 
to  the  north  by  Simpson's  River  and  the  Einlay  Branch 
of  the  Peace  River,  and  to  the  west  by  the  Pacific 
Ocean,  and  shall  include  Queen  Charlotte's  Island,  and 
all  other  islands  adjacent  to  the  said  territories,  except 
as  herein-after  excepted. 


Her  Majesty 
by  Order  in 
Council  may 
make  or  pro- 
vide for  the 
making  of 
laws  for  the 
government  of 
Her  Majesty's 
subjects  and 
others  in 
British 
Columbia. 


2.  It  shall  be  lawful  for  Her  Majesty,  by  any  order 
or  orders  to  be  by  her  from  time  to  time  made,  with 
the  advice  of  her  Privy  Council,  to  make,  ordain,  and 
establish,  and  (subject  to  such  conditions  or  restrictions 
as  to  her  shall  seem  meet)  to  authorize  and  empower 
such  officer  as  she  may  from  time  to  time  apppint  as 
Governor  of  British  Columbia,  to  make  provision  for 
the  administration  of  justice  therein,  and  generally  to 
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make,  ordain,  and  establish  all  such  laws,  institutions,  and 
ordinances  as  may  be  necessary  for  the  peace,  order,  and 
good  government  of  Her  Majesty's  subjects  and  others 
therein ;  provided  that  all  such  Orders  in  Council, 
and  all  laws  and  ordinances  so  to  be  made  as  aforesaid, 
shall  be  laid  before  both  Houses  of  Parliament  as  soon 
as  conveniently  may  be  after  the  making  and  enact- 
ment thereof  respectively. 

3.  Provided  always,  That  it  shall  be  lawful  for  Her  Her  Majesty 

"  .  may  establish  a 

Majesty,  so  soon  as  she  may  deem  it  convenient,  by  any  local  Legisia- 
such  Order  in  Council  as  aforesaid  to  constitute  or  to  Columbia, 
authorize  and  empower  such  officer  to  constitute  a 
Legislature  to  make  laws  for  the  peace,  order,  and  good 
government  of  British  Columbia,  such  Legislature  to 
consist  of  the  Governor  and  a  Council,  or  Council  and 
Assembly,  to  be  composed  of  such  and  so  many  persons, 
and  to  be  appointed  or  elected  in  such  manner  and  for 
such  periods,  and  subject  to  such  regulations,  as  to  Her 
Majesty  may  seem  expedient. 

4.  "  And    whereas    an    Act    was    passed    in     the  Certain  pro- 
forty-third  year  of  King  George  the  Third,  intituled  *s  Geo.  3. 

'  An  Act  for  extending  the  Jurisdiction  of  the  Courts  i'&2Geo.  i. 
of  Justice  in  the  Provinces  of  Lower  and  Upper  British  cXm- 
Canada  to  the  Trial  and  Punishment  of  Persons  guilty  bia  rePeaIe<i- 
of  Crimes  and  Offences  within  certain  Parts  of  North 
America  adjoining  to  the  said  Provinces  :'  And  whereas 
by  an  Act  passed  in  the  second  year  of  King  George 
the  Pourth,  intituled  '  An  Act  for  regulating  the  Pur 
Trade,  and  establishing  a  Criminal  and  Civil  Juris- 
diction within  certain  parts  of  North  America,' 
it  was  enacted,  that  from  and  after  the  passing  of 
that  Act  the  Courts  of  Judicature  then  existing  or 
which  might  be  thereafter  established  in  the  province 
of  Upper  Canada  should  have  the  same  civil  jurisdiction, 
power,  and  authority,  within  the  Indian  territories  and 
other  parts  of  America,  not  within  the  limits  of  either 
of  the  provinces  of  Lower  or  Upper  Canada,  or  of  any 

z  z  2 
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civil  government  of  the  United  States,  as  the  said 
courts  had  or  were  invested  with  within  the  limits  of 
the  said  provinces  of  Lower  or  Tipper  Canada  respec- 
tively, and  that  every  contract,  agreement,  debt,  liability 
and  demand  made,  entered  into,  incurred,  or  arising 
within  the  said  Indian  territories  and  other  parts  of 
America,  and  that  every  wrong  and  injury  to  the  person 
or  to  property  committed  or  done  within  the  same, 
should  be  and  be  deemed  to  be  of  the  same  nature,  and 
be  cognizable  and  be  tried  in  the  same  manner,  and 
subject  to  the  same  consequences  in  all  respects,  as  if 
the  same  had  been  made,  entered  into,  incurred,  arisen, 
committed,  or  done  within  the  said  province  of  Upper 
Canada ;  and  in  the  same  Act  are  contained  provisions 
for  giving  force,  authority,  and  effect  within  the  said 
Indian  territories  and  other  parts  of  America  to  the 
process  and  acts  of  the  said  Courts  of  Upper  Canada ; 
and  it  was  thereby  also  enacted,  that  it  should  be  lawful 
for  His  Majesty,  if  he  should  deem  it  convenient  so  to  do, 
to  issue  a  commission  or  commissions  to  any  person  or 
persons  to  be  and  act  as  justices  of  the  peace,  within 
such  parts  of  America  as  aforesaid,  as  well  within  any 
territories  theretofore  granted  to  the  Company  of  Adven- 
turers of  England  trading  to  Hudson's  Bay  as  within 
the  Indian  territories  of  such  other  parts  of  America  as 
aforesaid ;  and  it  was  further  enacted,  that  it  should  he 
lawful  for  His  Majesty  from  time  to  time  by  any  com- 
mission under  the  Great  Seal  to  authorize  and  empower 
any  such  persons  so  appointed  justices  of  the  peace  as 
aforesaid  to  sit  and  hold  courts  of  record  for  the  trial  of 
criminal  offences  and  misdemeanors,  and  also  of  civil 
causes,  and  it  should  be  lawful  for  His  Majesty  to  order, 
direct,  and  authorize  the  appointment  of  proper  officers 
to  act  in  aid  of  such  courts  and  justices  within  the 
jurisdiction  assigned  to  such  courts  and  justices  in  any 
such  commission,  provided  that  such  courts  should  not 
try  any  offender  upon  any  charge  or  indictment  for  any 
felony  made  the  subject  of  capital  punishment,  or  for 
any  offence  or  passing   sentence  affecting  the  life  of 
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any  offender,  or  adjudge  or  cause  any  offender  to  suffer 
capital  punishment  or  transportation,  or  take  cognizance 
of  or  try  any  civil  action  or  suit  in  which  the  cause  of 
such  suit  or  action  should  exceed  in  value  the  amount  or 
sum  of  two  hundred  pounds,  and  in  every  case  of  any 
offence  subjecting  the  person  committing  the  same  to 
capital  punishment  or  transportation,  the  court  or  any 
judge  of  any  such  court,  or  any  justice  or  justices  of  the 
peace  before  whom  any  such  offender  should  be  brought, 
should  commit  such  offender  to  safe  custody,  and  cause 
such  offender  to  be  sent  in  such  custody  for  trial  in  the 
court  of  the  province  of  Upper  Canada ;" 

Prom  and  after  the  proclamation  of  this  Act  in 
British  Columbia  the  said  Act  of  the  forty-third  year 
of  King  George  the  Third,  and  the  said  recited  provisions 
of  the  said  Act  of  the  second  year  of  King  George  the 
Fourth,  and  the  provisions  contained  in  such  Act  for 
giving  force,  authority,  and  effect  within  the  Indian 
territories  and  other  parts  of  America  to  the  process  and 
acts  of  the  said  courts  of  Upper  Canada,  shall  cease  to 
have  force  in  and  to  be  applicable  to  British  Columbia. 

5.  Provided  always,  that  all  judgments  given  in  any  Appeal  from 
civil  suit  in  British  Columbia  shall  be  subject  to  appeal  dTii?uiteton 
to  Her  Majesty  in  Council,  in  the  manner  and  subject  *e uJ,r^y 
to  the  regulations  in  and  subject  to  which  appeals  are 

now  brought  from  the  civil  courts  of  Canada,  and  to 
such  further  or  other  regulations  as  Her  Majesty, 
with  the  advice  of  her  Privy  Council,  shall  from  time 
to  time  appoint. 

6.  No  part  of  the  colony  of   Vancouver's  Island,  as  Vancouver's 
at  present  established,  shall  be  comprised  within  British  pre^nt  estf- 
Columbia  for  the  purpose  of  this  Act;  but  it  shall  be  jfJXded in° 
lawful  for  Her  Majesty,  her  heirs  and  successors,  on  5ritish 

,.,..,  .  Columbia. 

receiving  at  any  time  during  the  continuance  of  this 
Act  a  joint  address  from  the  two  Houses  of  the  Legis- 
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lature  of  Vancouver's  Island,  praying  for  the  incorpora- 
tion of  that  island  with  British  Columbia,  by  order  to 
he  made  as  aforesaid,  with  the  advice  of  her  Privy 
Council,  to  annex  the  said  island  to  British  Columbia, 
subject  to  such  conditions  and  regulations  as  to  Her 
Majesty  shall  seem  expedient ;  and  thereupon  and  from 
the  date  of  the  publication  of  such  order  in  the  said 
island,  or  such  other  date  as  may  be  fixed  in  such  order, 
the  provisions  of  this  Act  shall  be  held  to  apply  to 
Vancouver's  Island. 


'  Governor." 


Act  to  con- 
tinue in  force 
until  Dec.  31, 
1862. 

Expiration  of 
Act  not  to 
affect  bounda- 
ries, &c. 


7.  In  the  construction  of  this  Act  the  term  "  Gov- 
ernor" shall  mean  the  person  for  the  time  being 
lawfully  administering  the  Government  of  British 
Columbia. 

8.  This  Act  shall  continue  in  force  until  the  thirty- 
first  day  of  December,  one  thousand  eight  hundred  and 
sixty-two,  and  thenceforth  to  the  end  of  the  then  next 
session  of  Parliament :  Provided  always,  that  the  expir- 
ation of  this  Act  shall  not  affect  the  boundaries 
hereby  defined,  or  the  right  of  appeal  hereby  given,  or 
any  act  done  or  right  or  title  acquired  under  or  hy 
virtue  of  this  Act,  nor  shall  the  expiration  of  this  Act 
revive  the  Acts  or  parts  of  Acts  hereby  repealed. 


22  VICT.  (1859)  c.  26. 

[Sec.  1  repealed  by  S.  L.  E-.  Act,  1875 ;  amended  by 
23  &  24  Vict.  c.  89.  and  47  &  49  Vict.  c.  57. ;  sec.  5  re- 
pealed by  50  &  51  Vict.  c.  67.  s.  14;  certain  words  in 
the  Act  and  part  of  Schedule  repealed  by  S.  L.  E.  Act, 
1892,  c.  19.] 

An  Act  to  amend  the  Laws  concerning  Super- 
annuations and  other  Allowances  to  Persons 
having  held  Civil  Offices  in  the  Public  Service. 

This  Act  and  its  amending  Acts  were  applied  to  the 
Colonial  Civil  Service  by  50  &  51  Vict.  c.  13. 
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22  &  23  VICT.  (1859)  c.  10. 

[Repealed  by  S.  L.  R.  Act,  1892,  55  &  56  Vict  c.  19. ; 
and  see  B.  N.  A.  Act,  1867.] 

An  Act  to  empower  the  Legislature  of  Canada 
to  make  Laws  regulating  the  Appointment  of  a 
Speaker  of  the  Legislative  Council. 

[8th  Aug.  1859.] 

"  TTTHEREAS  by  an  Act  passed  in  the  session  of 
»  »  Parliament  bolden  in  the  third  and  fourth 
years  of  Her  Majesty,  chapter  thirty-five,  '  to  reunite  3  &  i  Vict- 
the  Provinces  of  Upper  and  Lower  Canada,  and  for  the 
Government  of  Canada,'  it  is  amongst  other  things 
provided,  that  the  governor  of  the  province  of  Canada 
shall  have  power  and  authority,  from  time  to  time,  by 
an  instrument  under  the  great  seal  of  the  said  province, 
to  appoint  one  member  of  the  said  Legislative  Council 
to  be  speaker  of  the  said  Legislative  Council,  and  to 
remove  him,  and  appoint  another  in  his  stead :  And 
whereas  by  an  Act  passed  in  the  session  of  Parliament 
holden  in  the  seventeenth  and  eighteenth  years  of  Her 
Majesty,  chapter  one  hundred  and  eighteen,  '  to  empower  17  &  is  Vict. 
the  Legislature  of  Canada  to  alter  the  constitution  of 
the  Legislative  Council  for  that  province,  and  for  other 
purposes,'  power  was  given  to  the  Legislature  of  Canada 
to  alter  the  manner  of  composing  the  Legislative  Council 
for  that  province,  and  to  make  it  consist  of  such  number 
of  persons  appointed  or  to  be  appointed  or  elected  by 
such  persons,  and  in  such  manner  as  to  the  said  Legis- 
lature may  seem  fit,  in  the  manner  and  subject  to  the 
conditions  by  that  Act  provided,  and  for  the  purpose 
aforesaid  to  vary  and  repeal,  in  such  manner  as  to  them 
may  seem  fit,  all  or  any  of  the  provisions  of  the  first- 
recited  Act,  and  of  any  other  Act  of  Parliament  now  in 
force  which  relate  to  the  constitution  of  the  Legislative 
Council  of  Canada  ;  and  it  was  thereby  further  enacted, 
that  the  speaker  of  the  Legislative  Council  should,  as 


728         22  &  23  ViCT.  c.  10.— LAWS  FOE  SPEAKER,        [1859. 

theretofore,  be  appointed  by  the  Governor :  And  whereas 
the  said  Legislature,  in  pursuance  of  the  powers  con- 
ferred on  them  by  the  said  last-recited  Act,  have,  by  an 
Act  of  the  province  of  Canada  passed  in  the  session  of 
the  said  Legislature  holden  in  the  nineteenth  and  twen- 
19  &  20  vict.  tieth  years  of  Her  Majesty,  '  to  change  the  Constitution 
of  the  Legislative  Council  by  rendering  the  same  Elec- 
tive,' provided  for  the  election  of  members  of  the  said 
Council,  and  for  the  gradual  substitution  of  elective  for 
appointed  members  thereof :  And  whereas  doubts  have 
been  entertained  whether  it  is  lawful  for  the  Legislature 
of  Canada,  under  the  powers  given  t;o  them  by  the  said 
last-recited  Act  of  Parliament,  to  provide  for  the  ap- 
pointment or  election  of  a  Speaker  of  the  Legislative 
Council,  and  it  is  expedient  that  such  doubts  should  be 
removed :"  Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

TheLegisi*         j    It  shall  be  lawful  for  the  Legislature  of  Canada, 

ture  of  Canada  ~ 

empowered  to    by  any  Act  or  Acts  passed  in  the  manner  and  subject  to 

touching  the     the  conditions  specified  in  the  said  last-recited  Act  of 

or  eiect^of     Parliament,  to  alter  the  constitution  of  the  Legislative 

tiiePLeeisi°ative  Council  of  the  said  province,  by  providing  for  the  ap- 

Couucii.  pointment  or  election  of  a  speaker  of  the  said  Council : 

and  for  this  purpose  to  vary  and  repeal,  in  such  manner 

as  to  them  may  seem  fit,  so  much  of  the  herein-before 

recited  sections  of  the  said  Acts  of  Parliament,  and  of 

the  provisions  of  the  said  recited  or  any  other  Acts  of 

Parliament,  as  relates  to  the  appointment  of  such  speaker. 

[See  Deputy  Speaker  Act,  1895  ;  sess.  2,  c.  3.] 
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.    [Preamble  and  to  "  as  follows  "  repealed  S.  L.  E.  Act, 
1892 ;  55  &  56  Vict.  c.  19.].. 
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An  Act  to  make  further  provision  for  the  regu- 
lation of  the  trade  with  the  Indians,  and  for 
the  Administration  of  Justice  in  the  North- 
western territories  of  America. 

[13th  Aug.  1859.] 

WHEREAS  an  Act  was  passed  in  the  43  Geo.  3.  « ^  3- 
c.  138  '  for  extending  the  jurisdiction  of  the 
Courts  of  Justice  in  the  provinces  of  Lower  and  Upper 
Canada,  to  the  trial  and  punishment  of  persons  guilty 
of  crimes  and  offences  within  certain  parts  of  North 
America  adjoining  to  the  said  provinces,'  and  an  Act 
was  passed  in  the  session  holden  in  the  first  and  second 
years  of  King  George  the  Fourth  (chapter  sixty-six),  l  &g2  Ge0-  *■ 
'  for  regulating  the  fur  trade,  and  for  establishing  a 
criminal  and  civil  jurisdiction  within  certain  parts  of 
North  America ';  and  by  the  firstly  herein  mentioned 
Act  it  was  enacted,  that  all  offences  committed  within 
any  of  the  Indian  territories  or  parts  of  America  not 
within  the  limits  of  either  of  the  provinces  of  Lower 
or  Upper  Canada,  or  of  any  civil  government  of  the 
United  States  of  America,  should  be  and  be  deemed  to 
be  offences  of  the  same  nature,  and  should  be  tried  in 
the  same  manner,  and  subject  to  the  same  punishment, 
as  if  the  same  had  been  committed  within  the  provinces 
of  Lower  or  Upper  Canada;  and  by  the  secondly 
herein  mentioned  Act  it  was  enacted,  that  it  should  be 
lawful  for  His  Majesty,  if  he  should  deem  it  convenient 
so  to  do,  to  issue  a  commission  or  commissions  to  any 
person  or  persons  to  be  and  act  as  Justices  of  the  Peace 
within  such  parts  of  America  as  aforesaid;  and  it  was 
also  enacted,  that  it  should  be  lawful  for  His  Majesty, 
by  commission  under  the  great  seal,  to  authorize  and 
empower  such  persons  so  appointed  justices  to  sit  and 
hold  courts  of  record  for  the  trial  of  criminal  offences 
and  misdemeanors,  and  also  of  civil  causes :  And  whereas 
no  courts  of  record  have  been  established  or  authorized 
as  aforesaid,  and  it  is  expedient  to  make  further  provi- 
sion for  the  administration  of  justice  in  criminal  cases 
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in  the  said  Indian  territories,  and  such  other  parts  as 
aforesaid  of  America,  and  also  to  make  provision  for 
better  regulating  trade  with  the  Indians  in  the  territories 
and  parts  aforesaid:"  Be  it  therefore  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows  : 

JeaciCintLthe       ^*  ^  ska^  ^e  lawful  for  Her  Majesty,  by  the  com- 
British  mission  by  which  any  justices  of  the  peace  are  appointed 

Indian  Territo-  under  the  said  Act  of  King  George  the  Fourth,  or  by 
totryaoffen"esd  any  subsequent  commission,  or  by  any  order  in  council, 
SunSibl7fined  ^vom  time  to  time  to  authorize  any  such  justice  or 
or  imprison-  justices  to  take  cognizance  of  and  try  in  a  summary 
way  all  crimes,  misdemeanors,  and  offences  whatsoever, 
except  as  herein-after  mentioned,  within  the  local  limits 
of  the  jurisdiction  of  such  justices  (or  such  parts  thereof 
as  Her  Majesty  may  direct  in  this  behalf),  and  to  punish 
such  crimes,  misdemeanors,  and  offences  by  fine  or  im- 
prisonment, or  both ;  and  it  shall  be  lawful,  for  Her 
Majesty,  in  manner  aforesaid,  from  time  to  time  to 
restrict  or  regulate  the  exercise  of  such  jurisdiction  as 
she  may  think  fit,  and  to  direct  in  what  cases  the  same 
may  be  exercised  by  one  or  by  more  than  one  of  such 
justices,  and  generally  to  make  such  provision  concerning 
the  exercise  of  such  jurisdiction  as  to  Her  Majesty  may 
seem  expedient ;  and  it  shall  also  be  lawful  for  Her 
Majesty,  in  manner  aforesaid,  to  order  or  authorize  the 
appointment  of  all  proper  officers  to  act  in  aid  of  such 
justices,  and  the  said  justices  respectively  may  do  or 
cause  to  be  done  all  acts,  matters,  and  things  for  the 
execution  of  their  sentences,  and  in  aid  of  their  juris- 
diction under  this  Act,  which  might  be  done  or  caused 
to  be  done  by  courts  of  record  having  jurisdiction  in  the 
like  cases  :  Provided  always,  that  where  the  offence 
with  which  any  person  is  charged  before  any  such 
justice  or  justices  is  one  which  is  punishable  with  death, 
or  one  which  in  the  opinion  of  such  justice  or  justices 
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ought,  either  on  account  of  the  inadequacy  of  the  pun- 
ishment which  such  justice  or  justices  can  inflict,  or  for 
any  other  reason,  to  he  made  the  subject  of  prosecution 
in  the  ordinary  way,  rather  than  to  be  disposed  of  sum- 
marily, such  justice  or  justices  shall  commit  the  offender 
to  safe  custody,  and  cause  him  to  be  sent  in  such  custody 
for  trial  to  Upper  Canada,  as  provided  by  the  said  Act 
of  King  George  the  Fourth,  or,  where  such  justice  or 
justices  may  see  fit,  to  the  colony  of  British  Columbia  ; 
and  such  offender  may  be  tried  and  dealt  with  by  any 
Court  constituted  in  British  Columbia  having  cognizance 
of  the  like  offences  committed  there,  and  such  court 
shall  have  the  like  powers  and  authorities  for  this  pur- 
pose as  under  the  said  Acts  are  given  to  any  Court  in 
Canada  in  the  like  cases. 

2.  Provided,   That  nothing  herein-before   contained  The  power  to 

6St3> 1  >llSD. 

shall  be  taken  to  repeal  or  affect  the  provisions  of  the  courts  of 
said  Act  of  King  George  the  Fourth  concerning  the  teC  affected.0 
establishment  of  courts  of  record  in  the  said  territories, 
and  where  such  courts  are  established  any  offenders 
within  the  limits  of  the  jurisdiction  thereof  may  be 
committed  for  trial  to  such  courts  instead  of  the  courts 
of  Canada  or  British  Columbia. 

3.  It  shall  be  lawful  for  Her  Majesty,  by  and  with  Her  Majesty, 
the  advice  of  Her  Privy  Council,  from  time  to  time  to  CouncuT^y 
make  such  rules  and  regulations  as  she  may  deem  ex-  £ras  foifthe" 
pedient  for  the  conduct  of  the  trade  with  the  Indians.  lra,de  witl1  the 

,  '  Indians. 

and  for  diminishing  or  preventing  the  sale  and  distribu- 
tion of  spirits  to  the  Indians,  or  for  promoting  their 
moral  and  religious  improvement,  to  be  in  force  in  all 
or  any  portions  of  the  territories  mentioned  in  the  said 
Act  of  King  George  the  Fourth  which  may  not  be  in- 
cluded in  any  grant  or  licence  for  the  time  being  in 
force  under  that  Act. 

4.  Nothing  herein  contained  shall  extend  to  the  terri-  Comply,  ay 
tories  heretofore  granted  to  the  company  of  adventurers  End  w1' 
trading  to  Hudson's  Bay ;  and  nothing  herein  contained  nTaffectSand 
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shall  extend  to  the  colony  of  British  Columbia,  save  as 
herein  expressly  provided,  or  to  the  colony  of  Vancouver's 
Island. 

26  &  27  VICT.  (1863)  c.  76. 
[Sec.  4  repealed  by  S.  L.  ft.  Act,  1875  ;  preamble  from 
"  and  it  is  expedient  "  to  "  same  as  follows,"  and  sec.  5, 
repealed  by  S.  L.  R,.  Act,  1893,  c.  14. J 

An  Act  to  determine  the  time  at  which  Letters 
Patent  shall  take  effect  in  the  Colonies. 

[28th  July  1863.J 

WHEEEAS  Her  Majesty  hath  from  time  to  time 
caused  to  be  made  under  the  great  seal  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  divers 
Letters  Patent  intended  to  take  effect  within  Her  Ma- 
jesty's colonies  and  possessions  beyond  the  seas :  And 
whereas  doubts  are  entertained  respecting  the  period  at 
which  such  Letters  Patent  have  taken  or  may  hereafter 
take  effect  within  such  colonies  and  possessions,  and  it 
is  expedient  that  such  doubts  should  be  removed :"  Be 
it  therefore  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Letters  Patent       1#  No   such  Letters    Patent  heretofore  made  shall 

effect  in  (unless  otherwise  provided  therein  or  by  other  lawful 

published!1  &c,  authority)  be  deemed  to  have  taken  or  shall  take  effect 

underthem6    m  any  sucn  colony  or  possession  as  aforesaid  until  the 

valid.  same  were  or  shall  be  publicly  made  known  or  acted 

upon  therein  :  Provided  that  any  act  or  thing  heretofore 

done  or  purporting  to  have  been  done  in  pursuance  or 

under  authority  of  such  Letters  Patent  shall  be  as  valid 

and  effectual  as  if  the  same  Letters  Patent  had  taken 

effect  at  the  date  of  the  making  thereof. 

Future  Letters       2.  No  such  Letters  Patent  hereafter  to  be  made  shall 

Patent  not  to  ij.ii    „c    1 

take  effect  in     (unless  otherwise  provided  therein  or  by  other  lawful 
pubiTcatioji.      authority)  take  effect  in  any  such  colony  or  possession 
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-until  the  making  of  the  same  shall  have  been  signified 
therein  by  proclamation  or  other  public  notice. 

3.  Any  such  Letters  Patent  by  which  any  person  may  Appointments 
be  hereafter  appointed  to   any  office   or   employment  Patent  to  be 

.,i  .  j,  ,  t  .  i     m   /       i  void  unless 

witnmanyoi  such  colonies  or  possessions  shall  (unless  published  with- 
otherwise  provided  therein  or  by  other  lawful  authority)  months"  nme 
become  null  and  void  in  respect  of  such  colony,  unless 
the  same  shall  be  so  signified  as  aforesaid  within  the 
following  period ;  that  is  to  say,  within  nine  calendar 
months  in  case  such  colony  or  possession  shall  be  to  the 
eastward  of  Bengal  in  the  East  Indies,  or  to  the  west 
of  Cape  Horn  in  South  America,  or  in  any  other  case 
within  six  months  after  the  making  thereof. 

4.  The  Act,  chapter  ninety-one,  of  the   ninth  and  9  &  10  yict- 
tenth  years  of  Her  Majesty,  intituled  "  An  Act  to  con- c- 
tinue  certain  patent  commissions  until  the  exhibition  of 

the  commissions  revoking  them,"  is  hereby  repealed. 

5.  This  Act  shall  take  effect  in  each  of  Her  Majesty's  Period  of  Act 
colonies  and  possessions  so  soon  as  the  same  shall  be  operation!10 
proclaimed  therein   by   the    officer  administering   the 
Government  thereof. 


26  &  27  VICT.  (1863)  c.  83. 
[Repealed  by  29  &  30  Vict.   c.  67.] 

An  Act  to  define  the  Boundaries  of  the  Colony  of 
British  Columbia,  and  to  continue  an  Act  to 
provide  for  the  Government  of  the  said  Colony. 

[28th  July  1863.] 
"  TTTHEREAS  it  is  desirable  to  amend  and  continue 
*  ▼  an  Act  passed  in  the  twenty-first  and  twenty- 
second  year  of  Her  Majesty,  chapter  ninety -nine,  inti- 
tuled, '  An  Act  to  provide  for  the  Government  of  British  21  &  22  Viet. 
Columbia  ':  "  Be  it  therefore  enacted  by  the  Queen's  most  °'  "' 
Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
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this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

Sec.  1  of  re- 
cited Act  re-  j_  The  first  section  of  the  aforesaid  Act  is  repealed. 

Hemaining  2.  The  remaining  sections  of  the  said  Act  shall  con- 

sections  of  re-       .  ° 

cited  Act  con-    tmue  m  f  orce  till  the  thirty-first  day  of  December  one 

thousand  eight  hundred  and  sixty-three,  and  no  longer, 

provided  that  the  expiration  of  the  said  Act  shall  not 

invalidate  any   Order  in   Council  or  other  instrument 

issued  under  authority  of  the  said  Act,  nor  any  act  done 

or  right  or  title  acquired  by  virtue  of  the  said  Act,  nor 

affect  the  right  of  appeal  thereby  given,  nor  revive  any 

Acts  or  parts  of  Acts  of  Parliament  thereby  repealed. 

BrMst^cdum-      ^'  ^r^s^  Columbia  shall  for  the  purposes  of  the  said 
Ha.  Act,  and  for  all  other  purposes,  be  held  to  comprise  all 

such  territories  within  the  dominions  of  Her  Majesty  as 
are  bounded  to  the  south  by  the  territories  of  the  United 
States  of  America,  to  the  west  by  the  Pacific  Ocean  and 
the  frontier  of  the  Russian  territories  in  North  America, 
to  the  north  by  the  sixtieth  parallel  of  north  latitude, 
and  to  the  east,  from  the  boundary  of  the  United  States 
northwards,  by  the  Pocky  Mountains  and  the  one  hun- 
dred and  twentieth  meridian  of  west  longitude,  and  shall 
include  Queen  Charlotte's  Island  and  all  other  islands 
adjacent  to  the  said  territories,  except  Vancouver's 
Island  and  the  islands  adjacent  thereto.  [See  29  &  30 
Vict.  c.  67.  and  33  &  34  c.  66.J 

28  &  29  VICT.  (1865)  c.  14. 

[Preamble,  and  to  "  same  as  follows  "  ;  sec.  2  from  "  the 
term  the  Admiralty  "  to  the  end  of  the  section,  repealed 
by  S.  L.  P.  Act,  1893,  56  Vict.  c.  14.] 

An  Act  to  make  better  Provision  for  the  Naval 
Defence  of  the  Colonies.  [7  th  April  1865.] 

WHEPEAS  it  is  expedient  to  enable  the  several 
colonial  possessions  of  Her  Majesty  the  Queen 
to  make  better  provision  for  naval  defence,  and  to  that 
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end  to  provide  and  man  vessels  of  war,  and  also  to  raise 
a  volunteer  force  to  form  part  of  the  Royal  Naval  Reserve 
established  under  the  Act  of  Parliament  of  1859  '  for 
the  Establishment  of  a  Reserve  Volunteer  Eorce  of  Sea-  22&23  vict- 

c.  40. 

men,  and  for  the  government  of  tbe  same,'  (hereafter  in 
this  Act  called  the  Act  of  1859,)  and  accordingly  to 
be  available  for  general  service  in  the  Royal  Navy 
in  emergency :" 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Colonial  Naval  Defence  short  Title. 
Act,  1865. 

2.  In   this  Act Interpretation. 

The  term  "  colony  "  includes  any  plantation,  island, 
or  other  possession  within  Her  Majesty's  dominions, 
exclusive  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  of  the  islands  being  immediate 
dependencies  thereof,  and  exclusive  of  India  as 
defined  by  the  Act  of  Parliament  of  1858  "  for  the 
better  government  of  India  ;  " 

The  term  "  the  Admiralty "  means  the  Lord  High 
Admiral  of  the  United  Kingdom,  or  the  commis- 
sioners for  executing  the  office  of  Lord  High  Ad- 
miral. 

3.  In  any  colony  it  shall  be  lawful  for  the  proper  Power  for 
legislative  authority,  with  the  approval  of  Her  Majesty  proTdtvLeis, 
in  Council,  from  time  to  time  to  make  provision  for  ™2Dand' 
effecting  at  the  expense  of  the  colony  all  or  any  of  the  officers> &c- 
purposes  following : 

(1.)  Eor  providing,  maintaining,  and  using  a  vessel 
or  vessels  of  war,  subject  to  such  conditions 
and  for  such  purposes  as  Her  Majesty  in 
Council  from  time  to  time  approves  : 
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(2.)  For  raising  and  maintaining  seamen  and  others 
entered  on  the  terms  of  being  bound  to  serve 
as  ordered  in  any  such  vessel : 

(3.)  For  raising  and  maintaining  a  body  of  volunteers 
entered  on  the  terms  of  being  bound  to  general 
service  in  the  Royal  Navy  in  emergency,  and, 
if  in  any  case  the  proper  legislative  authority 
so  directs,  on  the  further  terms  of  being  bound 
to  serve  as  ordered  in  any  such  vessel  as  afore- 
said : 

(4.)  For  appointing  commissioned,  warrant,  and  other 
officers  to  train  and  command  or  serve  as 
officers  with  any  such  men  ashore  or  afloat, 
on  such  terms  and  subject  to  such  regulations 
as  Her  Majesty  in  Council  from  time  to  time 
approves : 

(5.)  For  obtaining  from  the  Admiralty  the  services  of 
commissioned,  warrant,  and  other  officers,  and 
of  men  of  the  Royal  Navy  for  the  last-men- 
tioned purposes : 

(6.)  For  enforcing  good  order  and  discipline  among 
the  men  and  officers  aforesaid  while  ashore  or 
afloat  within  the  limits  of  the  colony : 

(7.)  For  making  the  men  and  officers  aforesaid,  while 
ashore  or  afloat  within  the  limits  of  the  colony 
or  elsewhere,  subject  to  all  enactments  and 
regulations  for  the  time  being  in  force  for  the 
discipline  of  the  Royal  Navy. 

Volunteers  to         4.^  Volunteers  raised  as  aforesaid  in  any  colony  shall 

form  part  of  "  " 

Eoyai  Naval  f orm  part  of  the  Royal  Naval  Reserve,  in  addition  to 
the  volunteers  who  may  be  raised  under  the  Act  of  1859, 
but,  except  as  in  this  Act  expressly  provided,  shall  be 
subject  exclusively  to  the  provisions  made  as  aforesaid, 
by  the  proper  legislative  authority  of  the  colony. 

Power  to  5.  It  shall  be  lawful   for   Her   Maiestv  in  Council 

Admiralty  to  J        ■/ 

issue  special      from  time  to  time   as  occasion   requires,  and  on  such 

commissions.  x  , 

conditions  as  seem  fit,  to  authorize  the  Admiralty  to 
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issue  to  any  officer  of  the  Royal  Navy  volunteering  for 
the  purpose  a  special  commission  for  service  in  accord- 
ance with  the  provisions  of  this  Act. 

6.  It  shall  be  lawful  for  Her  Majesty  in  Council  «««?«[ «*     , 

J        »  colonial  vessel 

from  time  to  time  as  occasion  requires,  and  on  such  with  men  and 
conditions  as  seem  fit,  to  authorize  the  Admiralty  to  Majesty's  dis- 
accept  any  offer  for  the  time  being  made  or  to  be  made  r°SHl' 
by  the  Government  of  a  colony,  to  place  at  Her  Majesty's 
disposal  any  vessel  of  war  provided  by  that  Government 
and  the  men  and  officers  from  time  to  time  serving 
therein ;  and  while  any  vessel  accepted  by  the  Admiralty 
under  such  authority  is  at  the  disposal  of  Her  Majesty, 
such  vessel  shall  be  deemed  to  all  intents  a  vessel  of  war 
of  the  Royal  Navy,  and  the  men  and  officers  from  time 
to  time  serving  in  such  vessel  shall  be  deemed  to  all 
intents  men  and  officers  of  the  Royal  Navy,  and  shall 
accordingly  be  subject  to  all  enactments  and  regulations 
for  the  time  being  in   force  for  the  discipline  of  the 
Royal  Navy. 

7.  It  shall  be  lawful  for  Her  Majesty  in  Council  As  to  services 
from  time  to  time  as    occasion    requires,  and  on  such  and°omcer7in 
conditions  as  seem  fit,  to  authorize  the  Admiralty  to  Navy' 
accept  any  offer  for  the  time  being  made  or  to  be  made 

by  the  Government  of  a  colony,  to  place  at  Her  Majesty's 
disposal  for  general  service  in  the  Royal  Navy  the  whole 
or  any  part  of  the  body  of  volunteers  with  all  or  any  of 
the  officers  raised  and  appointed  by  that  Government  in 
accordance  with  the  provisions  of  this  Act ;  and  when 
any  such  offer  is  accepted  such  of  the  provisions  of  the 
Act  of  1859  as  relate  to  men  of  the  Royal  Naval  Reserve 
raised  in  the  United  Kingdom  when  in  actual  service 
shall  extend  and  apply  to  the  volunteers  whose  services 
are  so  accepted. 

8.  The  Admiralty  may,  if  they  think  fit,  from  time  Delegation  of 
to  time  by  warrant  authorize  any  officer  of  Her  Majesty's  potato7 
Navy  of  the  rank  of   captain   or  of  a  higher  rank  to  naval  officer- 
exercise,  in  the  name  and  on  behalf  of  the  Admiraltv, 

S  2340.  3  A. 
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in  relation  to  any  colony,  for  such  time  and  subject  to 
such  limitations,  if  any,  as  the  Admiralty  think  fit,  any 
power  exerciseable  by  the  Admiralty  under  this  Act. 

Not  to  impose        9_  Nothing  done  under  this  Act  by  Order  in  Council,  or 

charge  on  ,  °  ,  "1     , 

imperial  by  the  Admiralty,  or  otherwise,  shall  impose  any  charge 

on  the  revenues  of  the  United  Kingdom  without  express 
provision  made  by  Parliament  for  meeting  the  same. 

Not  to  affect         10.  Nothing  in  this  Act  shall  take  away  or  abridge 
in  colonies.       any  power  vested  in  or  exerciseable  by  the  Legislature 
or  Government  of  any  colony. 


Definitions  : 
"  Colony  :" 


28  &  29  VICT.  (1865)  c.  63. 

[The  Act  may  be  extended  by  Order  in  Council, 
41  &  42  Vict.  c.  67.  s.  4. J 

Preamble,  and  to  "  same  as  follows,"  repealed  by 
S:  L.  P.  Act,  1893,  56  Vict.  c.  14. 

An  Act  to  remove  Doubts  as  to  the  Validity  of 
Colonial  Laws.  [29th  June  1865.] 

"  TTTHEPEAS  doubts  have  been  entertained  re- 
»  *  specting  the  validity  of  divers  laws  enacted 
or  purporting  to  have  been  enacted  by  the  Legislatures 
of  certain  of  Her  Majesty's  colonies,  and  respecting 
the  powers  of  such  Legislatures,  and  it  is  expedient 
that  such  doubts  should  be  removed :" 

Be  it  hereby  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  The  term  "Colony"  shall  in  this  Act  include  all 
of  Her  Majesty's  possessions  abroad  in  which  there  shall 
exist  a  Legislature,  as  herein-after  defined,  except  the 
Channel  Islands,  the  Isle  of  Man,  and  such  territories 
as  mav  for  the  time   being  be  vested  in  Her  Majesty 
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under  or  by  virtue  of  any   Act  of  Parliament  for  the 
Government  of  India  : 

The  terms  "  Legislature  "  and  "  Colonial  Legislature  "  ..cofoniT" 
shaU  severally   signify   the  authority,  other  than  the  Legidature:" 
Imperial  Parliament  or  Her  Majesty  in  Council,  com- 
petent to  make  laws  for  any  colony : 

The  term  "  Representative  Legislature"  shall  signify  ^£™s™ta~ 
any  Colonial  Legislature  which  shall  comprise  a  legis-  lature :" 
lative  body  of  which  one  half  are  elected  by  inhabitants 
of  the  colony : 

The  term  "Colonial  Law"  shall  include  laws  made  ^?"kl 
for  any  colony  either  by  such  Legislature  as  aforesaid 
or  by  Her  Majesty  in  Council: 

An  Act  of  Parliament,  or  any  provision  thereof,  shall,  ^^tp^  t0 
in  construing  this  Act,  be  said  to  extend  to  any  colony  extend  to 
when  it  is  made  applicable  to  such  colony  by  the  ex-  madeappii- 
press  words   or  necessary  intendment  of  any   Act  of  coSny0;81101 
Parliament : 

The  term  "  Governor  "  shall  mean  the  officer  lawfully  "Governor:" 
administering  the  government  of  any  colony : 

The  term  "  Letters  Patent "  shall  mean  letters  patent  p^**^? 
under  the  great  seal  of  the  United  Kingdom  of  Great 
Britain  and  Ireland. 

2.  Any  colonial   law   which  is   or   shall  be  in  any  Colonial  law 

.   .  „  "when  void  for 

respect  repugnant  to  the  provisions  of  any  Act  of  Par-  repugnancy. 
liament  extending  to  the  colony  to  which  such  law  may 
relate,  or  repugnant  to  any  order  or  regulation  made 
under  authority  of  such  Act  of  Parliament,  or  having  in 
the  colony  the  force  and  effect  of  such  Act,  shall  be  read 
subject  to  such  Act,  order,  or  regulation,  and  shall,  to 
the  extent  of  such  repugnancy,  but  not  otherwise,  be 
and  remain  absolutely  void  and  inoperative. 

3.  No  colonial  law  shall   be   or  be  deemed  to  have  Colonial  law 
been  void  or  inoperative  on  the  ground  of  repugnancy  forrepugnanly 
to  the  law  of  England,  unless  the  same  shall  be  repug- 
nant to  the  provisions  of  some  such  Act  of  Parliament, 

order,  or  regulation  as  aforesaid. 

3  a  2 
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Colonial  law  4_  n0  colonial  law,  passed  with  tlie  concurrence  of 
inconsistency  or  assented  to  by  the  Governor  of  any  colony,  or  to  be 
Itructions.  hereafter  so  passed  or  assented  to,  shall  be  or  be  deemed 
to  have  been  void  or  inoperative  by  reason  only  of  any 
instructions  with  reference  to  such  law  or  the  subject 
thereof  which  may  have  been  given  to  such  Governor  by 
or  on  behalf  of  Her  Majesty,  by  any  instrument  other 
than  the  letters  patent  or  instrument  authorizing  such 
Governor  to  concur  in  passing  or  to  assent  to  laws  for 
the  peace,  order,  and  good  government  of  such  colony, 
even  though  such  instructions  may  be  referred  to  in 
such  letters  patent  or  last-mentioned  instrument. 

Colonial  Legis-      5#  Every   Colonial  Legislature    shall  have,   and  be 
establish,  &c.    deemed  at  all  times  to  have  had,  full  power  within  its 
Eepresentatirc  jurisdiction  to  establish   courts    of  judicature,   and  to 
maftitoTOn-    abolish  and  reconstitute  tbe  same,  and  to  alter  the  con- 
stitution,        stitution  thereof,  and  to  make  provision  for  the  adminis- 
tration  of  justice  therein;     and   every  representative 
Legislature  shall,  in   respect  to   the   colony  under  its 
jurisdiction,  have,  and  be  deemed  at  all  times  to  have 
had,  full  power  to  make  laws  respecting  the  constitution, 
powers,  and  procedure   of   such  Legislature;  provided 
that  such  laws  shall  have  been  passed  in  such  manner 
and  form  as  may  from  time  to  time  be  required  by  any 
Act  of  Parliament,  letters  patent,  Order  in  Council,  or 
colonial  law  for  the   time  being  in  force  in  the  said 
colony. 
Certified  g.  The  certificate  of  the  clerk  or  other  proper  officer 

to  be  evidence  of  a  legislative  body  in  any  colony  to  the  effect  that  the 
properly7  are  document  to  which  it  is  attached  is  a  true  copy  of  any 
colonial  law  assented  to  by  the  Governor  of  such  colony, 
or  of  any  Bill  reserved  for  the  signification  of  Her  Ma- 
jesty's pleasure  by  the  said  Governor,  shall  be  prima 
facie  evidence  that  the  document  so  certified  is  a  true 
copy  of  such  law  or  Bill,  and,  as  the  case  may  be,  that 
such  law  has  been  duly  and  properly  passed  and  assented 
to,  or  that  such  Bill  has  been  duly  and  properly  passed 
and  presented  to  the  Governor ;  and  any  proclamation 
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purporting  to  be  published  by  authority  of  the  Governor  ^f^dence 
in  any  newspaper  in  the  colony  to  which  such  law  or  of  Assent  asd 
bill  shall  relate,  and  signifying  Her  Majesty's  disallow- 
ance of  any  such  colonial  law,  or  Her  Majesty's  assent 
to  any  such  reserved  Bill  as  aforesaid,  shall  be  prima 
facie  evidence  of  such  disallowance  or  assent. 

"And  whereas  doubts  are  entertained  respecting  the 
validity  of  certain  Acts  enacted  or  reputed  to  be  enacted 
by  the  Legislature  of  South  Australia ;"  Be  it  further 
enacted  as  follows : 

7.  All  laws  or  reputed  laws  enacted  or  purporting  to  Certain  Acts 
have  been  enacted  by  the  said  Legislature,  or  by  persons  Legislature 
or  bodies  of  persons  for  the  time  being  acting  as  such  Australia  to 
Legislature,    which  have  received  the   assent  of   Her  be  vaM- 
Majesty  in  Council,  or  which  have  received  the  assent 
of  the  Governor  of  the  said  colony  in  the  name  and  on 
behalf  of  Her  Majesty,  shall  be  and  be  deemed  to  have 
been  valid  and  effectual  from  the  date  of  such  assent 
for  all  purposes  whatever  ;  provided  that  nothing  herein 
contained  shall  be  deemed  to  give  effect  to  any  law  or 
reputed  law  which  has  been  disallowed  by  Her  Majesty, 
or  has  expired,  or  has  been  lawfully  repealed,  or  to  pre- 
vent the  lawful  disallowance  or  repeal  of  any  law.1 

1  See  ior  definition  of  Colonial  Cas.  117;  Powell  v.  Apollo  Can- 
Legislature,  Long  v.  The  Bishop  of  die  Coy,  10  App.  Cas.  282 ;  and 
Cape  Town,  1  Moo.  P.O.  U.S.  411;  Strong,  J.,  in  Merchants'  Bank  of 
In  re  Bishop  of  Natal,  3  Moo.  P.C.  Halifax  r,  Gillespie,  10  S.C.B,  p. 
ST.S.  115;  Beg.  v.  Burah,  3  App.  324;  Att.- Gen.  of  Canada  v.  Flint, 
Cas.  889 ;  Hodge  v.  Beg.,  9  App.  16  S.C.B.  707. 

28  &  29  VICT.  c.  64. 

Preamble  and  to  "same  as  follows"  repealed  by 
S.  L.  R.  Act,  1893,  56  Vict.  c.  14. 

An  Aet  to  remove  Doubts  respecting  the  Validity 
of  certain  Marriages  contracted  in  Her  Majesty's 
possessions  abroad.  [29th  June  1865.] 

"  TTTHEREAS   laws   have  from  time  to  time  been 
*  *     made   by  the   legislatures   of    divers   of    Her 
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Colonial  laws 
establishing 
validity  of 
marriages  to 
have  effect 
throughout 
Her  Majesty's 
dominions. 


Definition  of 
"  Legislature.'' 


Majesty's  possessions  abroad  for  the  purpose  of  esta- 
blishing tbe  validity  of  certain  marriages  previously 
contracted  therein,  but  doubts  are  entertained  whether 
such  laws  are  in  all  respects  effectual  for  the  aforesaid 
purpose  beyond  the  limits  of  such  possessions ;  "  Be  it 
therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  Every  law  made  or  to  be  made  by  the  Legis- 
lature of  any  such  possession  as  aforesaid  for  the 
purpose  of  establishing  the  validity  of  any  marriage 
or  marriages  contracted  in  such  possession  shall  have 
and  be  deemed  to  have  had  from  the  date  of  the 
making  of  such  law  the  same  force  and  effect  for  the 
purpose  aforesaid  within  all  parts  of  Her  Majesty's 
dominions  as  such  law  may  have  had  or  may  hereafter 
have  within  the  possession  for  which  the  same  was 
made :  Provided  that  nothing  in  this  law  contained 
shall  give  any  effect  or  validity  to  any  marriage  unless 
at  the  time  of  such  marriage  both  of  the  parties  thereto 
were,  according  to  the  law  of  England,  competent  to 
contract  the  same. 

2.  In  this  Act  the  word  "  Legislature  "  shall  include 
any  authority  competent  to  make  laws  for  any  of  Her 
Majesty's  possessions  abroad,  except  the  Parliament  of 
the  United  Kingdom  and  Her  Majesty  in  Council.  [As 
to  marriage  at  British  Embassy  in  foreign  countries,  see 
53  &  54  Vict.  c.  47.,  the  Marriage  Act,  1890.] 


28  &  29  VICT.  c.  106. 
Preamble,  and  to  "same  as  follows";  sec.  2  from 
"  The  term  the  Admiralty  "to  "  Admiral  "  where  that 
word  last  occurs  ;  the  words  "  Commissioners  of  Her 
Majesty's  "  wherever  they  occur  in  sees.  3,  6,  and  13; 
sec.   3  from  the  words  "under  the"  to  "  of  them"; 
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the  words  "the  Governor  and  company  of"  in  sees.  4, 
12,13;  and  sec.  15,  repealed  by  S.  L.  R.  Act,  1893, 
56  Vict.  c.  14. 

An  Act  to  authorize  Loans  in  Aid  of  the  Construc- 
tion of  Docks  for  Vessels  of  the  Royal  Navy  and 
of  greater  dimensions  than  requisite  for  commer- 
cial purposes  in  British  possessions  except  India. 

28  &  29  VICT.  (1865)  c.  113. 

Amended  by  35  &  36  Vict.  c.  29,  and  50  &  51  Vict. 
c.  13. 

Preamble,  and  to  "  same  as  follows  " ;  sec.  12,  the 
words  "the  Lords  Commissioners  of  "  and  from  "and 
for  the"  to  the  end  of  the  section,  repealed  by 
S.  L.  R.  Act,  1893,  56  Vict.  c.  14. 

An  Act  to  authorize  the    Payment    of  Retiring 
Pensions  to  Colonial  Governors. 

28  &  29  VICT.    (1865)  c.  116. 

This  was  "  An  Act  to  explain  the  Foreign  Jurisdiction 
Act,  6  &  7  Vict.  c.  94.,"  and  enacted  that  the  term 
"  British  Colony  "  should  include  any  of  Her  Majesty's 
possessions  out  of  the  United  Kingdom. 

29  &  30  VICT.  (1866)  c.  65. 
Repealed  by  33  &  34  Vict.  c.  10.  s.  20. 
Referring  to  establishment  of  colonial  mints. 

29  &  30  VICT.  (1866)  c.  67. 

Sec.  9  and  the  Schedule  repealed  by  S.  L.  R.  Act,  1878.  41  &  42 
Vict.  c.  79. 

The  S.  L.  R.  Act,  1893,  56  Vict.  c.  14.,  repeals  this  Act  as  follows  :— 
"  In  part,  namely,  from  '  Be  it  therefore,'  to  '  as  follows '  ■  sec.  3,  to 
'  Columbia,'  where  it  first  occurs ;  sec.  4,  to  '  cease  and,'  and  the  words 
'after  the  union,'  twice  occurring;  sec.  5,  to  'union,'  where  it  first 
occurs,  and  the  words  'Commissioners  of  Her  Majesty's';  sec.  7,  to 
'  union ' ;  sec.  8,  to  '  union.'  " 

By  S.  L.  R.  Act,  1894,  57  &  58  Vict.  c.  56.,  sees.  2  to  6  were  repealed. 
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[T866. 


An  Act  for   the  Union  of   the  Colony  of    Vancouver 
Island  with  the  Colony  of  British  Columbia. 

[6th  Aug.  1866.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : — 

Short  title.  1.  This  Act  may  be  cited  as  The  British  Columbia  Act,  1866. 

"  Governor."  2.  In  this  Act  the  term  "  Governor  "  means  any  officer  for  the  time 

being  lawfully  administering  the  government. 

On  proclama-  3.  From  and  immediately  after  the  proclamation  of  this  Act  by  the 

tion  of  this  Act  Governor  of  British  Columbia,  the  colony  of  Vancouver  Island  shall 
p  j*nt' .  be  and  the  same  is  hereby  united  with  the  colony  of  British  Columbia, 

Vancouver  an(^  thenceforth  those  two  colonies  shall  form  and  be  one  colony,  with 
Island  united  the  name  of  British  Columbia  (which  union  is  in  this  Act  referred  to 
therewith.  as  the  union). 

As  to  govern-  4#  On  the  union  taking  effect,  the  form  of  government  existing  in 
ment  of  the  Vancouver  Island  as  a  separate  colony  shall  cease,  and  the  power  and 
urn  ed  colony.  autnority  of  the  Executive  Government  and  of  the  Legislature  existing  in 
British  Columbia  shall  extent  to  and  over  Vancouver  Island ;  but  in 
order  that  provision  may  be  made  for  the  representation  of  Vancouver 
Island  in  the  Legislature  of  British  Columbia  after  the  union,  the 
maximum  number  of  councillors  in  the  legislative  council  of  British 
Columbia  after  the  union  shall,  until  it  is  otherwise  provided  by  lawful 
authority,  be  twenty-three  instead  of  fifteen. 

5.  After  and  notwithstanding  the  union  the  laws  in  force  in  the 
separate  colonies  of  British  Columbia  and  Vancouver  Island  respec- 
tively at  the  time  of  the  union  taking  effect  shall,  until  it  is  otherwise 
provided  by  lawful  authority,  remain  in  force  as  if  this  Act  had  not  been 
passed  or  proclaimed  ;  save  only  that  the  laws  relative  to  the  revenue  of 
customs  in  force  in  British  Columbia  at  the  time  of  the  union  taking 
effect  shall,  until  it  is  otherwise  provided  by  lawful  authority,  extend 
and  apply  to  Vancouver  Island ;  and,  until  it  is  otherwise  provided  by 
lawful  authority,  the  Governor  of  British  Columbia  shall  have,  in  re- 
lation to  the  territory  for  the  time  being  under  his  government,  all  the 
powers  and  authorities  for  the  time  being  vested,  in  relation  to  the 
United  Kingdom,  in  the  Commissioners  of  Her  Majesty's  Treasury  or 
in  the  Commissioners  of  Customs,  with  respect  to  the  appointment  of 
warehousing  ports,  and  the  approval  and  appointment  of  warehouses  or 
places  of  security  in  such  ports,  and  everything  consequent  thereon  or 
relative  thereto. 

6.  Nothing  in  this  Act  shall  take  away  or  restrict  the  authority  of  the 
Governor  of  British  Columbia,  with  the  advice  and  consent  of  the 
Legislative  Council  thereof,  to  make  laws  for  the  peace,  order,  and  good 
government  of  British  Columbia  either  before  or  after  the  union ;  nor 
shall  anything  in  this  Act  interfere  with  the  exercise  of  any  power  that 
would  have  been  exerciseable  by  Her  Majesty  in  Council  if  this  Act  had 
not  been  passed. 

7.  Until  the  union  British  Columbia  shall  comprise  all  such  tern- 
bia  until  union,  tories  within  the  dominions  of  Her  Majesty  as  are  bounded  to  the  south 

by  the  territories  of  the  United  States  of  America,  to  the  west  by  the 


Laws  of  the 
separate 
colonies  to 
continue  ex- 
cept as  to 
revenue  of 
customs. 


Nothing  to 
restrict  autho- 
rity of  Gover- 
nor, &c. 


Boundaries  of 
British  Coluni. 
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Pacific  Ocean  and  the  frontier  of  the  Russian  territories  in  North 
America,  to  the  north  by  the  sixtieth  parallel  of  north  latitude,  and  to 
the  east  from  the  boundary  of  the  United  States  northwards  by  the 
Rocky  Mountains  and  the  one  hundred  and  twentieth  meridian  of  west 
longitude,  and  shall  include  Queen  Charlotte's  Island  and  all  other 
islands  adjacent  to  the  said  territories,  except  Vancouver  Island  and  the 
islands  adjacent  thereto. 

8.  After  the  union  British  Columbia  shall  comprise  all  the  territories  Boundaries 
and  islands  aforesaid  and  Vancouver  Island  and  the  islands  adjacent  of  British 
thereto.  Columbia  after 

union. 

9.  The  Acts  described  in  the  schedule  to  this  Act  are  hereby  repealed ;  Acts  in  sche- 
but  this  repeal  shall  not  invalidate  any  Order  in  Council  or  other  instru-  dule  repealed, 
ment  issued  under  the  authority  of  those  Acts  or  either  of  them,  or  any 

act  done  or  right  or  title  acquired  by  virtue  of  those  Acts  or  of  either 
of  them  or  of  any  such  order  or  instrument. 

SCHEDULE. 
Acts  repealed. 


21  &  22  Vict.  c.  99.  - 
26  &  27  Vict.  c.   83. 


An  Act  to  provide  for  the  government  of 
British  Columbia. 

An  Act  to  define  the  boundaries  of  the 
colony  of  British  Columbia,  and  to  con- 
tinue an  Act  to  provide  for  the  govern- 
ment of  the  said  colony.  [See  these 
Acts  and  33  &  34  Vict.  c.  66".] 


30  &  31  VICT.  c.  3. 

An  Act  for  the  Union  of  Canada,  Nova  Scotia,  and  New 
Brunswick,  and  the  Government  thereof;  and  for 
Purposes  connected  therewith. 

[29th  March  1867.] 

This  Act  constituted  the  Unity  and  Dominion  or 
Canada.     [See  ante,  pp.  1  to  553.] 

Sec.  18  was  repealed  by   38   &  39  Vict.  c.  38.  s.  1 
[see  ante,  p.  11]. 

Sees.  21  and  37  amended  by  B.  N.  A.  Act,  49  &  50 
Vict.  c.  35.  s.  2. 

Preamble,    from  the  words    "Be    it   therefore"    to 
"same,  as  follows";  sec.   2;    sec.  4,  to  "provisions" 
where  it  last  occurs ;  sec.    25 ;  sees.  42,  43 ;   sec.  51 
from    "of    the   census"    to    "seventy-one    and,"  and 
the    word    "  subsequent " ;    sec.    81  ;    sec.    88,    from 
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"  and  the  House"  to  the  end  of  the  section;  sees. 
89,  127,  and  145,  repealed  by  S.  L.  R.  Act,  1893, 
56  Vict.  c.  14. 

Quebec  Resolutions. 

Before  the  above  Act  was  passed,  resolutions  were 
adopted  by  all  the  provinces  of  Canada ;  the  Parlia- 
mentary paper  presented  to  both  Houses  of  Parliament, 
7  February  1865  (Par.  Papers,  Vol.  37),  was  as 
follows  : — 

Report  of  Resolutions  adopted  at  a  Conference  of  Delegates  from 
the  Provinces  of  Canada,  Nova  Scotia,  and  New  Brunswick,  and  the 
Colonies  of  Newfoundland  and  Prince  Edward  Island,  held  at  the 
city  of  Quebec,  October  10,  1864,  as  the  Basis  of  a  proposed  Con- 
federation of  those  Provinces  and  Colonies. 

1.  The  best  interests  and  present  and  future  prosperity  of  British 
North  America  will  be  promoted  by  a  Federal  Union  under  the  Crown 
of  Great  Britain,  provided  such  union  can  be  effected  on  principles  just 
to  the  several  provinces. 

2.  In  the  federation  of  the  British  North  American  Provinces,  the 
system  of  government  best  adapted  under  existing  circumstances  to 
protect  the  diversified  interests  of  the  several  provinces,  and  secure 
efficiency,  harmony,  and  permanency  in  the  working  of  the  union,  would 
be  a  General  Government  charged  with  matters  of  common  interest  to 
the  whole  country,  and  local  Governments  for  each  of  the  Canadas  and 
for  the  provinces  of  Nova  Scotia,  New  Brunswick,  and  Prince  Edward 
Island,  charged  with  the  control  of  local  matters  in  their  respective 
sections,  provision  being  made  for  the  admission  into  the  union  on 
equitable  terms  of  Newfoundland,  the  North-west  Territory,  British 
Columbia,  and  Vancouver 

3.  In  framing  a  Constitution  for  the  General  Government,  the  Con- 
ference, with  a  view  to  the  perpetuation  of  our  connexion  with  the 
Mother  Country,  and  to  the  promotion  of  the  best  interests  of  the  people 
of  these  provinces,  desire  to  follow  the  model  of  the  British  Constitution, 
so  far  as  our  circumstances  will  permit. 

4.  The  executive  authority  or  Government  shall  be  vested  in  the 
Sovereign  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  be 
administered  according  to  the  well-understood  principles  of  the  British 
Constitution  by  the  Sovereign  personally,  or  by  the  representative  of 
the  Sovereign  duly  authorized. 

5.  The  Sovereign  or  representative  of  the  Sovereign  shall  be  Com- 
mander-in-Chief of  the  Land  and  Naval  Militia  Forces. 

6.  There  shall  be  a  General  Legislature  or  Parliament  for  the  fede- 
rated provinces,  composed  of  a  Legislative  Council  and  a  House  of 
Commons. 

7.  For  the  purpose  of  forming  the  Legislative  Council,  the  federated 
provinces  shall  be  considered  as  consisting  of  three  divisions: — 1st, 
Upper  Canada;  2nd,  Lower  Canada;  3rd,  Nova  Scotia,  New  Brunswick 
and  Prince  Edward  Island ;  each  division  with  an  equal  representation 
in  the  Legislative  Council. 
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8.  Upper  Canada  shall  be  represented  in  the  Legislative  Council  by 
24  members,  Lower  Canada  by  24  members,  and  the  three  maritime 
provinces  by  24  members,  of  which  Nova  Scotia  shall  have  10,  New 
Brunswick  10,  and  Prince  Edward  Island  four  members. 

9.  The  colony  of  Newfoundland  shall  be  entitled  to  enter  the  proposed 
union,  with  a  representation  in  the  Legislative  Council  of  four  members. 

10.  The  North-west  Territory,  British  Columbia,  and  Vancouver  shall 
be  admitted  into  the  union,  on  such  terms  and  conditions  as  the  Par- 
liament of  the  federated  provinces  shall  deem  equitable,  and  as  shall 
receive  the  assent  of  Her  Majesty ;  and  in  the  case  of  the  province  of 
British  Columbia  or  Vancouver,  as  shall  be  agreed  to  by  the  Legislature 
of  such  province. 

11.  The  members  of  the  Legislative  Council  shall  be  appointed  by  the 
Crown  under  the  great  seal  of  the  General  Government,  and  shall  hold 
office  during  life ;  if  any  Legislative  Councillor  shall,  for  two  consecutive 
sessions  of  Parliament,  fail  to  give  his  attendance  in  the  said  Council, 
his  seat  shall  thereby  become  vacant. 

12.  The  members  of  the  Legislative  Council  shall  be  British  subjects 
by  birth  or  naturalization,  of  the  full  age  of  30  years,  shall  possess  a 
continuous  real  property  qualification  of  four  thousand  dollars  over  and 
above  all  incumbrances,  and  shall  be  and  continue  worth  that  sum  over 
and  above  their  debts  and  liabilities,  but  in  the  case  of  Newfoundland 
and  Prince  Edward  Island,  the  property  may  be  either  real  or  personal. 

13.  If  any  question  shall  arise  as  to  the  qualification  of  a  Legislative 
Councillor,  the  same  shall  be  determined  by  the  Council. 

14.  The  first  selection  of  the  members  of  the  Legislative  Council  shall 
be  made,  except  as  regards  Prince  Edward  Island,  from  the  Legislative 
Councils  of  the  various  provinces,  so  far  as  a  sufficient  number  be  found 
qualified  and  willing  to  serve.  Such  members  shall  be  appointed  by  the 
Crown  at  the  recommendation  of  the  General  Executive  Government, 
upon  the  nomination  of  the  respective  local  Governments ;  and  in  such 
nomination  due  regard  shall  be  had  to  the  claims  of  the  members  of  the 
Legislative  Council  of  the  opposition  in  each  province,  so  that  all  political 
parties  may  as  nearly  as  possible  be  fairly  represented. 

15.  The  Speaker  of  the  Legislative  Council  (unless  otherwise  provided 
by  Parliament)  shall  be  appointed  by  the  Crown  from  among  the  mem- 
bers of  the  Legislative  Council,  and  shall  hold  office  during  pleasure, 
and  shall  only  be  entitled  to  a  casting  vote  on  an  equality  of  votes. 

16.  Each  of  the  24  Legislative  Councillors  representing  Lower  Canada 
in  the  Legislative  Council  of  the  General  Legislature  shall  be  appointed 
to  represent  one  of  the  24  electoral  divisions  mentioned  in  Schedule  A. 
of  Chapter  1st  of  the  Consolidated  Statutes  of  Canada,  and  such  Coun- 
cillor shall  reside  or  possess  his  qualification  in  the  division  he  is  ap- 
pointed to  represent. 

17.  The  basis  of  representation  in  the  House  of  Commons  shall  be 
population,  as  determined  by  the  official  census  every  10  years;  and 
the  number  of  members  at  first  shall  be  194,  distributed  as  follows  : 

Upper  Canada  -                       82 

Lower  Canada  65 

Nova  Scotia  19 

New  Brunswick  -         -     15 

Newfoundland     -  -                8 

Prince  Edward  Island  -  .    5 

18.  Until  the  official  census  of  1871  has  been  made  up,  there  shall 
be  no  change  in  the  number  of  representatives  from  the  several  sections. 


748       30  &  31  VICT.  c.  3.— SUBJECTS  TO  DOM.      [Eesl.  1864. 

19.  Immediately  after  the  completion  of  the  census  of  1871,  and 
immediately  after  every  decennial  census  thereafter,  the  representation 
from  each  section  in  the  House  of  Commons  shall  be  re-adjusted  on 
the  basis  of  population. 

20.  For  the  purpose  of  such  re-adjustments,  Lower  Canada  shall 
always  be  assigned  65  members,  and  each  of  the  other  sections  shall  at 
each  re-adjustment,  receive,  for  the  10  years  then  next  succeeding  the 
number  of  members  to  which  it  will  be  entitled  on  the  same  ratio  of 
representation  to  population  as  Lower  Canada  will  enjoy  according  to 
the  census  last  taken  by  having  65  members. 

21.  No  reduction  shall  be  made  in  the  number  of  members  returned 
by  any  section,  unless  its  population  shall  have  decreased  relatively  to 
the  population  of  the  whole  Union,  to  the  extent  of  five  per  centum. 

22.  In  computing  at  each  decennial  period  the  number  of  members 
to  which  each  section  is  entitled,  no  fractional  parts  shall  be  considered 
unless  when  exceeding  one-half  the  number  entitling  to  a  member,  in 
which  case  a  member  shall  be  given  for  each  such  fractional  part. 

23.  The  Legislature  of  each  province  shall  divide  such  province  into 
the  proper  number  of  constituencies,  and  define  the  boundaries  of  each 
of  them. 

24.  The  local  Legislature  of  each  province  may,  from  time  to  time, 
alter  the  electoral  districts  for  the  purposes  of  representation  in  the  House 
of  Commons,  and  distribute  the  representatives  to  which  the  province  is 
entitled,  in  any  manner  such  Legislature  may  think  fit. 

25.  The  number  of  members  may  at  any  time  be  increased  by  the 
General  Parliament,  regard  being  had  to  the  proportionate  rights  then 
existing. 

26.  Until  provisions  are  made  by  the  General  Pariiament,  all  the  laws 
which  at  the  date  of  the  proclamation  constituting  the  union  are  in 
force  in  the  provinces  respectively,  relating  to  the  qualification  and  dis- 
qualification of  any  person  to  be  elected  or  to  sit  or  vote  as  a  member  of 
the  Assembly  in  the  said  provinces  respectively, — and  relating  to  the 
qualification  or  disqualification  of  voters,  and  to  the  oaths  to  be  taken 
by  voters,  and  to  returning  officers  and  their  powers  and  duties, — and 
relating  to  the  proceedings  at  elections, — and  to  the  period  during  which 
such  elections  may  be  continued, — and  relating  to  the  trial  of  contro- 
verted elections,  and  the  proceedings  incident  thereto, — and  relating  to 
the  vacating  of  seats  of  members, — and  the  issuing  and  execution  of 
new  writs  in  case  of  any  seat  being  vacated  otherwise  than  by  a  disso- 
lution,— shall  respectively  apply  to  elections  of  members  to  serve  in  the 
House  of  Commons,  for  places  situate  in  those  provinces  respectively. 

27.  Every  House  of  Commons  shall  continue  for  five  years  from  the 
day  of  the  return  of  the  writs  choosing  the  same,  and  no  longer,  subject, 
nevertheless,  to  be  sooner  prorogued  or  dissolved  by  the  Governor. 

28.  There  shall  be  a  session  of  the  General  Parliament  once  at  least 
in  every  year,  so  that  a  period  of  12  calendar  months  shall  not  intervene 
between  the  last  sitting  of  the  General  Parliament  in  one  session  and  the 
first  sitting  thereof  in  the  next  session. 

29.  The  General  Parliament  shall  have  power  to  make  laws  for  the 
peace,  welfare,  and  good  government  of  the  federated  provinces  (saving 
the  sovereignty  of  England),  and  especially  laws  respecting  the  following 
subjects : — 

1.  The  public  debt  and  property. 

2.  The  regulation  of  trade  and  commerce. 

3.  The  imposition  or  regulation  of  duties  of  customs  on  imports  and 

exports,  except  on  exports  of  timber,  logs,  masts,  spars,  deals, 
and  sawn  lumber,  and  of  coal  and  other  minerals. 


Kesl.  1864.]     30  &  31  VTCT.  c.  3.— GEN.  GOV.  POWERS.      749 

4.  The  imposition  and  regulation  of  excise  duties. 

5.  The  raising  of  money  by  all  or  any  other  modes  or  systems  of 

taxation. 

6.  The  borrowing  of  money  on  the  public  credit. 

7.  Postal  service. 

8.  Lines  of  steam  or  other  ships,  railways,  canals,  and  other  works, 

connecting  any  two  or  more  of  the  provinces  together,  or 
extending  beyond  the  limits  of  any  province. 

9.  Lines  of  steamships  between  the  federated  provinces  and  other 

countries. 

10.  Telegraphic  communication  and  the  incorporation  of  telegraph 

companies. 

1 1 .  All  such  works  as  shall,  although  lying  wholly  within  any  pro- 

vince, be  specially  declared  by  the  Acts  authorizing  them  to  be 
for  the  general  advantage. 

12.  The  census. 

13.  Militia — military  and  naval  service  and  defence. 

14.  Beacons,  buoys,  and  lighthouses. 

15.  Navigation  and  shipping. 

16.  Quarantine. 

17.  Sea  coast  and  inland  fisheries. 

18.  Ferries  between  any  province  and  a  foreign  country,  or  between 

any  two  provinces. 

19.  Currency  and  coinage. 

20.  Banking,  incorporation  of  banks,  and  the  issue  of  paper  money. 

21.  Savings  banks. 

22.  Weights  and  measures. 

23.  Bills  of  exchange  and  promissory  notes. 

24.  Interest. 

25.  Legal  tender. 

26.  Bankruptcy  and  insolvency. 

27.  Patents  of  invention  aad  discovery. 

28.  Copyrights. 

29.  Indians  and  lands  reserved  for  the  Indians. 

30.  Naturalization  and  aliens. 

31.  Marriage  and  divorce. 

32.  The  criminal   law,   excepting    the    constitution   of    courts    of 

criminal  jurisdiction,  but  including  the  procedure  in  criminal 
matters. 

33.  Eendering  uniform  all  or  any  of  the  laws  relative  to  property  and 

civil  rights  in  Upper  Canada,  Nova  Scotia,  New  Brunswick 
Newfoundland,  and  Prince  Edward  Island,  and  rendering 
uniform  the  procedure  of  all  or  any  of  the  courts  in  these 
provinces ;  but  any  statute  for  this  purpose  shall  have  no  force 
or  authority  in  any  province  until  sanctioned  by  the  Legislature 
thereof. 

34.  The  establishment  of  a  General  Court  of  Appeal  for  the  federated 

provinces. 

35.  Immigration. 

36.  Agriculture. 

37.  And  generally  respecting  all  matters  of  a  general  character,  not 

specially  and  exclusively  reserved  for  the  local  Governments 

and  Legislatures. 
30.  The  General  Government  and  Parliament  shall  have  all  powers 
necessary  or  proper  for  performing  the  obligations  of  the  federated  pro- 
vinces, as  part  of  the  British  Empire,  to  foreign  countries,  arising  under 
treaties  between  Great  Britain  and  such  countries.  ' 
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31.  The  General  Parliament  may  also,  from  time  to  time,  establish 
additional  courts,  and  the  General  Government  may  appoint  judges  and 
officers  thereof,  when  the  same  shall  appear  necessary  or  for  the  public 
advantage,  in  order  to  the  due  execution  of  the  laws  of  Parliament. 

32.  All  courts,  judges,  and  officers  of  the  several  provinces  shall  aid 
assist,  and  obey  the  General  Government  in  the  exercise  of  its  rights  and 
powers,  and  for  such  purposes  shall  be  held  to  be  courts,  judges  and 
officers  of  the  General  Government. 

33.  The  General  Government  shall  appoint  and  pay  the  judges  of  the 
superior  courts  in  each  province,  and  of  the  County  Courts  of  Upper 
Canada,  and  Parliament  shall  fix  their  salaries. 

34.  Until  the  consolidation  of  the  laws  of  Upper  Canada,  Neie  Bruns- 
wick, Nova  Scotia,  Newfoundland,  and  Prince  Edward  Island  the 
judges  of  these  provinces  appointed  by  the  General  Government  shall  be 
selected  from  their  respective  bars, 

35.  The  judges  of  the  courts  of  Lower  Canada  shall  be  selected  from 
the  bar  of  Lower  Canada. 

36.  The  judges  of  the  Court  of  Admiralty  now  receiving  salaries  shall 
be  paid  by  the  General  Government. 

37.  The  judges  of  the  superior  courts  shall  hold  their  offices  during 
good  behaviour,  and  shall  be  removable  only  on  the  address  of  both 
Houses  of  Parliament. 

Local  Government. 

38.  For.  each  of  the  provinces  there  shall  be  an  executive  officer, 
styled  the  Lieutenant-Governor  who  shall  be  appointed  by  the  Governor- 
General  in  Council,  under  the  great  seal  of  the  federated  provinces,  during 
pleasure ;  such  pleasure  not  to  be  exercised  before  the  expiration  of  the 
first  five  years,  except  for  cause;  such  cause  to  be  communicated  in 
writing  to  the  Lieutenant-Governor  immediately  after  the  exercise  of  the 
pleasure  as  aforesaid,  and  also  by  messages  to  both  Houses  of  Parlia- 
ment, within  the  first  week  of  the  first  session  afterwards. 

39.  The  Lieutenant-Governor  of  each  province  shall  be  paid  by  the 
General  Government. 

40.  In  undertaking  to  pay  the  salaries  of  the  Lieutenant-Governors,  the 
Conference  does  not  desire  to  prejudice  the,  claim  of  Prince  Edward 
Island  upon  the  Imperial  Government  for  the  amount  now  paid  for  the 
salary  of  the  Lieutenant-Governor  thereof. 

41.  The  local  Government  and  Legislature  of  each  province  shall  be 
constructed  in  such  manner  as  the  existing  Legislature  of  such  province 
shall  provide. 

42.  The  local  Legislatures  shall  have  power  to  alter  or  amend  their 
constitution  from  time  to  time. 

43.  The  local  Legislatures  shall  have  power  to  make  laws  respecting 
the  following  subjects : 

1.  Direct  taxation  and  the  imposition  of  duties  on  the  export  of 

timber,  logs,  masts,  spars,  deals,  and  sawn  lumber,  and  of  coals 
and  other  minerals. 

2.  Borrowing  money  on  the  credit  of  the  province. 

3.  The  establishment  and  tenure  of  local  offices,  and  the  appoint- 

ment and  payment  of  local  officers. 

4.  Agriculture. 

5.  Immigration. 

6.  Education ;  saving  the  rights  and  privileges  which  the  Protestant 

or  Catholic  minority  in  both  Canadas  may  possess  as  to  their 
denominational  schools,  at  the  time  when  the  union  goes  into 
operation. 
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7.  The   sale   and  management  of    public   lands,   excepting  lands 

belonging  to  the  General  Government. 

8.  Sea-coast  anil  inland  fisheries. 

9.  The   establishment,   maintenance,    and    management    of    peni- 

tentiaries, and  of  public  and  reformatory  prisons. 

10.  The  establishment,  maintenance,  and  management  of  hospitals, 

asylums,  charities,  and  eleemosynary  institutions. 

11.  Municipal  institutions. 

12.  Shop,  saloon,  tavern,  auctioneer,  and  other  licences. 

13.  Local  works. 

14.  The  incorporation  of  private  or  local  companies,  except  such  as 

relate  to  matters  assigned  to  the  General  Parliament. 

15.  Property  and   civil  rights,   excepting    those    portions    thereof 

assigned  to  the  General  Parliament. 

16.  Inflicting    punishment    by    fine,     penalties,     imprisonment    or 

otherwise,  for  the  breach  of  laws  passed  in  relation  to  any 
subject  within  their  jurisdiction. 

17.  The    administration    of     justice,    including     the    constitution, 

maintenance,  and  organization  of  the  courts — both  of  civil 
and  criminal  jurisdiction,  and  including  also  the  procedure 
in  civil  matters. 

18.  And  generally  all   matters  of  a  private   or   local  nature,  not 

assigned  to  the  General  Parliament. 

44.  The  power  of  respiting,  reprieving,  and  pardoning  prisoners 
convicted  of  crimes,  and  of  commuting  and  remitting  of  sentences  in 
whole  or  in  part,  which  belongs  of  right  to  the  Crown,  shall  be  admi- 
nistered by  the  Lieutenant-Governor  of  each  province  in  Council,  subject 
to  any  instructions  he  may  from  time  to  time  receive  from  the  General 
Government,  and  subject  to  any  provisions  that  may  be  made  in  this 
behalf  by  the  General  Parliament. 

Miscellaneous. 

45.  In  regard  to  all  subjects  over  which  jurisdiction  belongs  to  both 
the  general  and  local  Legislatures,  the  laws  of  the  General  Parliament 
shall  control  and  supersede  those  made  by  the  local  Legislature,  and  the 
latter  shall  be  void  as  far  as  they  are  repugnant  to  or  inconsistent  with 
the  former. 

46.  Both  the  English  and  French  languages  may  be  employed  in  the 
General  Parliament  and  in  its  proceedings,  and  in  the  local  Legislature 
of  Lower  Canada,  and  also  in  the  federal  courts  and  in  the  courts  of 
Lower  Canada. 

47.  No  lands  or  property  belonging  to  the  general  or  local  Govern- 
ment shall  be  liable  to  taxation. 

48.  All  Bills  for  appropriating  any  part  of  the  public  revenue,  or 
for  imposing  any  new  tax  or  impost,  shall  originate  in  the  House  of 
Commons  or  the  House  of  Assembly,  as  the  case  may  be. 

49.  The  House  of  Commons  or  House  of  Assembly  shall  not  ori- 
ginate or  pass  any  vote,  resolution,  address  or  Bill  for  the  appropriation 
of  any  part  of  the  public  revenue,  or  of  any  tax  or  impost  to  any 
purpose,  not  first  recommended  by  message  of  the  Governor-General, 
or  the  Lieutenant-Governor,  as  the  case  may  be,  during  the  session  in 
which  such  vote,  resolution,  address,  or  Bill  is  passed. 

50.  Any  Bill  of  the  General  Parliament  may  be  reserved  in  the  usual 
manner  for  Her  Majesty's  assent,  and  any  Bill  of  the  local  Legislatures 
may  in  like  manner  be  reserved  for  the  consideration  of  the  Governor- 
General. 
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51.  Any  Bill  passed  by  the  General  Parliament  shall  be  subject  to 
disallowance  by  Her  Majesty  within  two  years,  as  in  the  case  of  Bills 
passed  by  the  Legislatures  of  the  said  provinces  hitherto,  and  in  like 
manner  any  Bill  passed  by  a  local  Legislature  shall  be  subject  to  dis- 
allowance by  the  Governor-General  within  one  year  after  the  passing 
thereof. 

52.  The  seat  of  government  of  the  federated  provinces  shall  be 
Ottawa,  subject  to  the  Royal  Prerogative. 

53.  Subject  to  any  future  action  of  the  respective  local  Governments, 
the  seat  of  the  local  Government  in  Upper  Canada  shall  be  Toronto ; 
of  Lower  Canada,  Quebec;  and  the  seats  of  the  local  Governments  in 
the  other  provinces  shall  be  as  at  present. 


Property  and  Liabilities. 

54.  All  stocks,  cash,  bankers'  balances  and  securities  for  money 
belonging  to  each  province,  at  the  time  of  the  union,  except  as  herein- 
after mentioned,  shall  belong  to  the  General  Government. 

55.  The  following  public  works  and  property  of  each  province  shall 
belong  to  the  General  Government ;  to  wit : — 

1.  Canals; 

2.  Public  harbours ; 

3.  Lighthouses  and  piers ; 

4.  Steamboats,  dredges,  and  public  vessels ; 

5.  River  and  lake  improvements ; 

6.  Railway  and  railway  stocks,  mortgages,  and  other  debts  due  bv 

railway  companies ; 

7.  Military  roads ; 

8.  Custom  houses,  post  offices,  and  other  public  buildings,  except 

such  as  may  be  set  aside  by  the  General  Government  for 
the  use  of  the  local  Legislatures  and  Governments; 

9.  Property  transferred  by  the  Imperial  Government,  and  known 

as  Ordnance  property ; 

10.  Armouries,  drill   sheds,  military  clothing,   and  munitions  of 

war;  and 

11.  Lands  set  apart  for  public  purposes. 

56.  All  lands,  mines,  minerals,  and  royalties  vested  in  Her  Majesty 
in  the  provinces  of  Upper  Canada,  Lower  Canada,  Nova  Scotia,  New 
Brunswick,  and  Prince  Edward  Lsland,  for  the  use  of  such  provinces, 
shall  belong  to  the  local  Government  of  the  territory  in  which  the  same 
are  so  situate ;  subject  to  any  trusts  that  may  exist  in  respect  to  any  of 
such  lands,  or  to  any  interest  of  other  persons  in  respect  of  the  same. 

57.  All  sums  due  from  purchasers  or  lessees  of  such  lands,  mines, 
or  minerals,  at  the  time  of  the  union,  shall  also  belong  to  the  local 
Governments. 

58.  All  assets  connected  with  such  portions  of  the  public  debt  of  any 
province  as  are  assumed  by  the  local  Governments,  shall  also  belong  to 
those  Governments  respectively. 

59.  The  several  provinces  shall  retain  all  other  public  property  therein, 
subject  to  the  right  of  the  General  Government  to  assume  any  lands  or 
public  property  required  for  fortifications  or  the  defence  of  the  country. 

60.  The  General  Government  shall  assume  all  the  debts  and  liabilities 
of  each  province. 
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61.  The  debt  of  Canada  not  specially  assumed  by  Upper  and  Lower 

Canada  respectively,   shall   not  exceed  at  the  time   of  the 

union    -                                                       -  $62,500,000 

Nova  Scotia  shall  enter  the  union  with  a  debt  not 

exceeding       -         -                  -  8,000,000 

And  New  Brunswick,  with  a  debt  not  exceeding  7,000,000 

62.  In  case  Nova  Scotia  or  New  Brunswick  do  not  incur  liabilities 
beyond  those  for  which  their  Governments  are  now  bound,  and  which 
shall  make  their  debts  at  the  date  of  union  less  than  $8,000,000  and 
$7,000,000,  respectively,  they  shall  be  entitled  to  interest  at  5  per  cent, 
on  the  amount  not  so  incurred,  in  like  manner  as  is  herein-after  provided 
for  Newfoundland  and  Prince  Edward  Island  ;  the  foregoing  resolution 
being  in  no  respect  intended  to  limit  the  powers  given  to  the  respective 
Governments  of  those  provinces  by  legislative  authority,  but  only  to 
limit  the  maximum  amount  of  charge  to  be  assumed  by  the  General 
Government.  Provided  always  that  the  powers  so  conferred  by  the 
respective  Legislatures  shall  be  exercised  within  five  years  from  this 
date,  or  the  same  shall  then  lapse. 

63.  Newfoundland  and  Prince  Edward  Island,  not  having  incurred 
debts  equal  to  those  of  the  other  provinces,  shall  be  entitled  to  receive, 
by  half-yearly  payments  in  advance  from  the  General  Government,  the 
interest  at  five  per  cent,  on  the  difference  between  the  actual  amount  of 
their  respective  debts  at  the  time  of  the  union,  and  the  average  amount 
of  indebtedness  per  head  of  the  population  of  Canada,  Nova  Scotia,  and 
New  Brunswick. 

64.  In  consideration  of  the  transfer  to  the  General  Parliament  of  the 
powers  of  taxation,  an  annual  grant  in  aid  of  each  province  shall  be 
made,  equal  to  80  cents  per  head  of  the  population,  as  established  by 
the  census  of  1861,  the  population  of  Newfoundland  being  estimated 
at  130,000.  Such  aid  shall  be  in  full  settlement  of  all  future  demands 
upon  the  General  Government  for  local  purposes,  and  shall  be  paid  half- 
yearly  in  advance  to  each  province. 

65.  The  position  of  New  Brunswick  being  such  as  to  entail  large 
immediate  charges  upon  her  local  revenues,  it  is  agreed  that  for  the 
period  of  10  years  from  the  time  when  the  union  takes  effect,  an  addi- 
tional allowance  of  $63,000  per  annum  shall  be  made  to  that  province. 
But  that  so  long  as  the  liability  of  that  province  remains  under 
$7,000,000,  a  deduction  equal  to  the  interest  on  such  deficiencv  shall 
be  made  from  the  $63,000. 

66.  In  consideration  of  the  surrender  to  the  General  Government  by 
Newfoundland  of  all  its  rights  in  mines  and  minerals,  and  of  all  the 
ungranted  and  unoccupied  lands  of  the  Crown,  it  is  agreed  that  the  sum 
of  $150,000  shall  each  year  be  paid  to  that  province  by  semi-annual 
payments.  Provided  that  that  colony  shall  retain  the  right  of  opening, 
constructing,  and  controlling  roads  and  bridges  through  any  of  the  said 
lands,  subject  to  any  laws  which  the  General  Parliament  may  pass  in 
respect  of  the  same. 

67.  All  engagements  that  may,  before  the  union,  be  entered  into 
with  the  Imperial  Government  for  the  defence  of  the  country,  shall  be 
assumed  by  the  General  Government. 

68.  The  General  Government  shall  secure,  without  delay,  the  com- 
pletion of  the  Inter-colonial  Railway  from  Biviire-du-Loup  through 
New  Brunswick  to  Truro  in  Nova  Scotia. 

69.  The  communications  with  the  North-western  Territory,  and  the 
improvements  required  for  the  development  of  the  trade  of  the  Great 
West  with  the  seaboard,  are  regarded  by  this  Conference  as  subjects  of 

S  2340.  3  B 
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the  highest  importance  to  the  federated  provinces,  and  shall  he  -pro- 
secuted at  the  earliest  possible  period  that  the  state  of  the  finances  will 
permit. 

70.  The  sanction  of  the  Imperial  and  local  Parliaments  shall  be 
sought  for  the  union  of  the  provinces,  on  the  principles  adopted  by  the 
Conference. 

71.  That  Her  Majesty  the  Queen  be  solicited  to  determine  the  rank 
and  name  of  the  federated  provinces. 

72.  The  proceedings  of  the  Conference  shall  be  authenticated  by  the 
signatures  of  the  delegates  and  submitted  by  each  delegation  to  its  own 
Government,  and  the  chairman  is  authorized  to  submit  a  copy  to  the 
Governor-General  for  transmission  to  the  Secretary  of  State  for  the 
Colonies. 

I  certify  that  the  above  is  a  true  copy  of  the  original 
Report  of  Resolutions  adopted  in  Conference. 

E.  P.  Tache,  Chairman. 
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31  &  32  VICT.  (1868)  c.  29. 
Repealed  by  49  &  50  Vict.  c.  48.  sec.  28. 
An  Act  to  amend  the   Law  relating  to  Medical  Prac- 
titioners in  the  Colonies.  [29th  May  1868.] 

WHEREAS  by  the  thirty-first  section  of  "The  Medical  Act," 
passed  in  the  session  holden  in  the  twenty-first  and  twenty^ 
second  years  of  Her  Majesty,  chapter  ninety,  it  is  enacted  as  follows : 
"  Every  person  registered  under  this  Act  shall  be  entitled,  according 
to  his  qualification  or  qualifications,  to  practise  medicine  or  surgery, 
or  medicine  and  surgery,  as  the  case  may  be,  in  any  part  of  Her 
Majesty's  dominions,  and  to  demand  and  recover  in  any  Court  of 
Law,  with  full  costs  of  suit,  reasonable  charges  for  professional  aid, 
advice,  and  visits,  and  the  cost  of  any  medicines  or  other  medical 
or  surgical  appliances  rendered  or  supplied  by  him  to  his  patients :" 
And  whereas  it  is  expedient  to  amend  the  said  enactment :  Be  it  enact- 
ed by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  "  The  Medical  Act  Amendment  Act, 
1868." 

2.  The  term  "  Colony  "  shall  in  this  Act  include  all  of  Her  Majesty's 
Possessions  abroad  in  which  there  shall  exist  a  Legislature  as  herein- 
after defined,  except  the  Channel  Islands  and  the  Isle  of  Man. 

The  term  "Colonial  Legislature"  shall  signify  the  Authority  other 
than  the  Imperial  Parliament  or  Her  Majesty  in  Council  competent  to 
make  Laws  for  any  Colony. 

3.  Every  Colonial  Legislature  shall  have  full  power  from  time  to 
time  to  make  Laws  for  the  purpose  of  enforcing  the  registration  within 
its  jurisdiction  of  persons  who  have  been  registered  under  "  The  Medi- 
cal Act,"  anything  in  the  said  Act  to  the  contrary  notwithstanding: 
Provided,  however,  that  any  person  who  has  been  duly  registered  under 
"  The  Medical  Act "  shall  be  entitled  to  be  registered  in  any  colony, 
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upon  payment  of  the  fees  (if  any)  required  for  such  registration,  and  "The Medical 
upon  proof,  in  such  manner  as  the  said  Colonial  Legislature  shall  direct,     c  • 
of  his  registration  under  the  said  Act. 

See~Reg.  v.  College  of  Physicians,  Ontario,  1879;  44  U.  C.  Q.  B.  564. 
[see  B.  N.  A.  Act,  ante,  367,  sec.  93],  where  it  was  held  that  a  medical 
practitioner,  registered  in  England  under  the  Medical  Act,  was  entitled 
without  examination  to  practise  in  Ontario  on  payment  of  the  proper 
fees.  The  second  section  of  the  above  Act,  31  Vict.  c.  29,  extending  the 
Medical  Act  of  1858,  21  &  22  Vict.  c.  90,  by  giving  the  word  "  Colonies  " 
such  an  extension  as  embraced  Canada  [see  49  &  50  Vict.  c.  48]. 


31  &  32  VICT.  (1868)  c.  105. 

[Included  in  Sch.  to  S.  L.  R.  Act,  1893,  c.  14. J 

An  Act  for  enabling  Her  Majesty  to  accept  a 
surrender  upon  terms  of  the  lands,  privileges, 
and  rights  of  "  the  Governor  and  Company  of 
Adventurers  of  England  trading  into  Hudson's 
Bay,"  and  for  admitting  the  same  into  the 
Dominion  of  Canada.  [31st  July  1868.] 

"  "TT/ HERE  AS  by  certain  letters  patent  granted  by  Keeitai  of 

"  "  His  late  Majesty  King  Charles  the  Second  in  Hudson's  Bay 
the  twenty-second  year  of  his  reign  certain  persons  therein  el™  2aD7'  22 
named  were  incorporated  by  the  name  of  "  The  Governor 
and  Company  of  Adventurers  of  England  trading  into 
Hudson's  Bay,"  and  certain  lands  and  territories,  rights 
of  government,  and  other  rights,  privileges,  liberties, 
franchises,  powers,  and  authorities,  were  thereby  granted 
or  purported  to  be  granted  to  the  said  Governor  and 
Companv  in  His  Majesty's  dominions  in  North  America  ; 
"And  whereas  by  the  British,  North  America  Act, 
1867,  it  was  (amongst  other  things)  enacted  that  it 
sbould  be  lawful  for  Her  Majesty,  by  and  with  the 
advice  of  Her  Majesty's  most  honourable  Privy  Council, 
on  address  from  the  Houses  of  the  Parliament  of 
Canada,  to  admit  Rupert's  Land  and  the  north-western 
territory,  or  either  of  them,  into  the  Union  on  such 
terms  and  conditions  as  are  in  the  address  expressed 
and  as  Her  Majesty  thinks  fit  to  approve,  subject  to  the 
provisions  of  the  said  Act : 

3  b  2 
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Becitai  of  «  And  whereas  for  the  purpose  of  carrying  into  effect 

rarremier.  the  provisions  of  the  said  British  North  America  Act, 
1867,  and  of  admitting  Rupert's  Land  into  the  said 
dominion  as  aforesaid  upon  such  terms  as  Her  Majesty- 
thinks  fit  to  approve,  it  is  expedient  that  the  said  lands, 
territories,  rights,  privileges,  liberties,  franchises,  powers, 
and  authorities,  so  far  as  the  same  have  been  lawfully 
granted  to  the  said  Company,  should  be  surrendered  to 
Her  Majesty,  her  heirs  and  successors,  upon  such  terms 
and  conditions  as  may  be  agreed  upon  by  and  between 
Her  Majesty  and  the  said  Governor  and  Company 
as  herein-after  mentioned :" 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

short  title.  J#  This  Act  may  be  cited  as  "Rupert's  Land  Act, 

1868." 

Definition  of         2.  Por  the  purposes  of  this  Act  the  term  "  Rupert's 
Land."  Land  "  shall  include  the  whole  of  the  lands  and  terri- 

tories held  or  claimed  to  be  held  by  the  said  Governor 
and  Company. 

M0a/estt0tfer        ^*  "^  S^a^  ^e  comPetent  for  the  said  Governor  and 
accept  sur-        Company  to   surrender  to   Her  Majesty,  and  for  Her 

render  of  lands,   -.»-.,!  .,  -,       -,  •  -\        ^ 

&c  of  the  Com  Majesty  by  any  instrument  under  her  sign  manual  and 
fa!nytSm"  eer~  signet  to  accept  a  surrender  of  all  or  any  of  the  lands, 
territories,  rights,  privileges,  liberties,  franchises,  powers, 
and  authorities  whatsoever  granted  or  purported  to  be 
granted  by  the  said  Letters  Patent  to  the  said  Governor 
and  Company  within  Rupert's  Land,  upon  such  terms 
and  conditions  as  shall  be  agreed  upon  by  and  between 
Her  Majesty  and  the  said  Governor  and  Company  \ 
provided,  however,  that  such  surrender  shall  not  be 
accepted  by  Her  Majesty  until  the  terms  and  conditions 
upon  which  Rupert's  Land  shall  be  admitted  into  the 
said  Dominion  of   Canada  shall  have  been  approved  of 
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by  Her  Majesty,  and  embodied  in  an  address  to  Her 
Majesty  from  both,  the  Houses  of  the  Parliament  of 
Canada  in  pursuance  of  the  one  hundred  and  forty- 
sixth  section  of  the  British  North  America  Act,  1867  ; 
and  that  the  said  surrender  and  acceptance  thereof  shall 
be  null  and  void  unless  ■within  a  month  from  the  date 
of  such  acceptance  Her  Majesty  does  by  order  in  Council 
under  the  provisions  of  the  said  last-recited  Act  admit 
Rupert's  Land  into  the  said  Dominion ;  provided  further, 
that  no  charge  shall  be  imposed  by  such  terms  upon 
the  Consolidated  Fund  of  the  United  Kingdom. 

4.  Upon  the  acceptance  by  Her  Majesty  of  such  ^"^j^" 
surrender,  all  rights  of  government  and  proprietary  "gtts  of  the 
rights,  and  all  other  privileges,  liberties,  franchises, 
powers,  and  authorities  whatsoever,  granted  or  purported 
to  be  granted  by  the  said  Letters  Patent  to  the  said  Gov- 
ernor and  Company  within  Rupert's  Land,  and  which 
shall  have  been  so  surrendered,  shall  be  absolutely  ex- 
tinguished; provided  that  nothing  herein  contained 
shall  prevent  the  said  Governor  and  Company  from  con- 
tinuing to  carry  on  in  Rupert's  Land  or  elsewhere  trade 
and  commerce. 

3.  It  shall  be  competent  to  Her  Majesty  by  any  such  Power  to  Her 
order  or  orders  in  Council  as  aforesaid,  on  address  from  order  in  Coun- 
the  Houses  of  the  Parliament  of  Canada,  to  declare  that  KurartVLand 
Rupert's  Land  shall,  from  a  date  to  be  therein  mentioned,  into  and  form 

i      .         ,     .  -,,  „  Part  of  the 

be  admitted  into  and  become  part  of  the  Dominion  of  Dominion  of 
Canada  ;  and  thereupon  it  shall  be  lawful  for  the  Par- 
liament of   Canada  from  the  date  aforesaid  to  make,  PresentCcom>ts° 
ordain,  and  establish  within  the  land  and  territory  so  continued* 
admitted  as  aforesaid   all   such  laws,  institutions,  and 
ordinances,  and  to  constitute  such  courts  and  officers, 
as  may  be   necessary  for  the  peace,   order,  and  good 
government  of  Her  Majesty's  subjects  and  others  therein : 
Provided  that,  until  otherwise  enacted  by  the  said  Par- 
liament of  Canada,  all  the  powers,  authorities,  and  juris- 
diction of  the  several  Courts  of  Justice  now  established 
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in  Rupert's  Land,  and  of  the  several  officers  thereof, 
and  of  all  magistrates  and  justices  now  acting  -within 
the  said  limits,  shall  continue  in  full  force  and  effect 
therein, 

[See  32  &  33  Vict.  c.  101.J 


31  &  32  VICT.  (1868)  c.  129. 

[Prom  "Be  it  enacted"  to  "same  as  follows" 
repealed  by  S.  L.  R.  Act,  1893,  56  Vict.  c.  14.] 

Repealed  by  Merchant  Shipping  Act,  1894,  57  &  58 
Vict.  c.  60.,  22  schedule  ;  but  see  sees.  90  &  727  of  that 
Act,  post,  where  this  Act  is  in  effect  re-enacted. 

This  was  an  Act  to  amend  the  law  relating  to  the 
registration  of  ships  in  British  possessions,  and  the 
appointment  of  surveyors  in  the  colonies. 


.     32  &  33  VICT.  (1869)  c.  10. 

Sees.  3  &  8  repealed  by  S.  L.  R.  Act,  1883  (No.  1),  46 
&  47  Vict.  c.  39.  Amended  by  47  &  48  Vict.  c.  31. 
Preamble  and  to  "  same,  as  follows  "  repealed  by  S.  L.  R. 
Act,  1893  (No.  2),  56  &  57  Vict.  c.  54. 

An  Act  for  authorizing  the  Removal  of  Prisoners 
from  one  Colony  to  another  for  the  purposes  of 
Punishment.  [13th  May  1869.] 

WHEREAS  it  is  expedient  to  amend  the  law  re- 
lating to  the  removal  of  prisoners  from  one  colony 
to  another  for  the  purposes  of  punishment : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

short  title.  1.  This  Act  may  be  cited  for  all  purposes  as  "The 

Colonial  Prisoners  Removal  Act,  1869." 
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2.  For  the  purposes  of  this  Act — 

The  term    "colony"    shall   not   include   any   place  Definition  of 

_  tonus , 

within  the  United  Kingdom,  the  Isle  of  Man,  or  ..Colony:» 
the  Channel  Islands,  or  within  such  territories  as 
may  for  the  time  being  be  vested  in  Her  Majesty 
by  virtue  of  any  Act  of  Parliament  for  the  govern- 
ment of  India,  but  shall  include  any  plantation, 
territory,  or  settlement  situate  elsewhere  within 
Her  Majesty's  dominions,  and  subject  to  the  same 
local  government ;  and  for  the  purposes  of  this 
Act  all  plantations,  territories,  and  settlements 
under  a  central  legislature  shall  be  deemed  to  be 
one  colony  under  the  same  local  government : 

The  term  "governor"    shall   include  the  officer  for  "Governor:" 
the  time  being   administering  the  government  of 
any  colony ; 

The  term  "legislative  body"  shall  mean  any  house  "Legislative 
of  assembly  or  other  body  of  persons  having  legis- 
lative powers  in  the  colony,  and  where  such  body 
of  persons  consists  of  two  separate  houses  it  shall 
include  both  houses,  and  where  there  are  local  le- 
gislative bodies  as  well  as  a  central  legislative  body 
shall  mean  the  central  legislative  body  only. 

3.  The  fourth  section  of  the  Act  passed  in  the  sixth  Sec- 4  of 

6  Greo  4   c.  69. 

year  of  the  reign  of  His  late  Majesty  King  George  the  repealed. 
Fourth,  intituled  "  An  Act  for  punishing  offences  com- 
mitted by  transports  kept  to  labour  in  the  colonies,  and 
better  regulating  the  powers  of  justices  of  the  peace  in 
New  South  Wales,"  is  hereby  repealed,  except  so  far  as 
may  be  necessary  for  supporting  or  continuing  any  pro- 
ceedings taken  thereunder. 

4.  Any  two  colonies  may,  with  the  sanction  of  an  Prisoners  may ' 
Order  of  Her  Majesty  in  Council,  agree  for  the  removal  fa,™ed 
of  any  prisoners  under  sentence  or  order  of  transporta-  anlS-for 
tion,  imprisonment,  or  penal  servitude  from  one  of  such  v^^es  of 
colonies  to  the  other  for  the  purpose  of  their  undergoing 

in  such  other  colony   the"  whole  or  any  part  of  their 
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punishment,  and  for  the  return  of  such  prisoners  to  the 
former  colony  at  the  expiration  of  their  punishment,  or 
at  such  other  period  as  may  be  agreed  upon,  upon  such 
terms  and  subject  to  such  conditions  as  may  seem  good 
to  the  said  colonies. 

The  sanction  of  the  Order  of  Her  Majesty  in  Council 
may  be  obtained,  in  the  case  of  a  colony  having  a  legis- 
lative body,  on  an  address  of  such  body  to  Her  Majesty, 
and  in  the  case  of  any  colony  not  having  a  legislative 
body,  on  an  address  of  the  Governor  of  such  colony  ;  and 
such  sanction  shall  be  in  force  as  soon  as  such  Order  in 
Council  has  been  published  in  the  colony  to  which  it 
relates. 

The  agreement  of  any  one  colony  with  another  shall 
for  the  purposes  of  this  Act  be  testified  by  a  writing 
under  the  hand  of  the  Governor  of  such  colony. 

Removal  of  5#  Where  the  sanction  of  Her  Mai  est y  has  been  given 

prisoners  to  le  . 

by  warrant.  to  any  such  agreement  as  aforesaid  relating  to  the  re- 
moval of  prisoners  from  one  colony  to  another  for  the 
purpose  of  undergoing  their  punishment,  any  prisoners 
under  sentence  or  order  of  transportation,  imprisonment, 
or  penal  servitude  may  be  removed  from  such  one  colony 
to  the  other  under  the  authority  of  a  warrant  signed  by 
the  Governor,  and  addressed  to  the  master  of  any  ship, 
or  any  other  person  or  persons ;  and  the  person  or  per- 
sons to  whom  such  warrant  is  addressed  shall  have  power 
to  convey  the  prisoner  therein  named  to  such  other 
colony,  and  to  deliver  him  when  there  into  the  custody 
of  any  authority  designated  in  such  warrant,  or  em- 
powered by  the  Governor  of  such  last-mentioned  colony 
to  receive  such  prisoner. 

Prisoner  in  g#  Every  prisoner  shall,  from  the  time  of  his  leaving 

legal  custody  .  .     x  .»  i  •  i_  •         t,  ■ 

during  re-  his  prison  m  one  colony  to  the  tune  ot  his  reaching  nis 
prison  in  the  other  colony,  be  deemed  to  be  in  the  legal 
custody  of  the  person  or  persons  empowered  to  remove 
him,  and  to  be  subject  to  the  same  restraint,  and,_in 
the  event  of  misbehaviour,  to  the  same  punishment,  as 


moval. 
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if  he  had  continued  in  prison,  and  as  if  the  person  or 
persons  empowered  to  remove  him  were  the  gaoler  or 
gaolers  of  such  prison ;  and  if  he  escape  or  attempt  to 
escape  from  such  custody,  such  prisoner  and  every  per- 
son aiding  or  attempting  to  aid  him  in  such  escape, 
shall  be  subject  to  the  same  punishment  as  if  such 
escape  or  attempt  to  escape  were  an  escape  or  attempt 
to  escape  from  prison. 

A  prison  shall  mean  any  place  of  confinement  or  any 
place  where  the  prisoners  undergo  punishment. 

Any  person  punishable  under  this  section  may  be 
tried  and  punished  either  in  the  colony  from  which  the 
prisoner  is  being  removed,  or  in  the  colony  to  which  he 
is  being  removed ;  and  the  law  applicable  to  such  per- 
son shall  be  the  law  of  the  colony  in  which  he  is  tried. 

7.  Every   prisoner   shall,  upon   his   delivery  to   the  Liability  of 
person  having  lawful   authority  to  receive  him  in  the  colony  to  which 
colony  to  which  he  is  removed,  be  subject  within  such 

colony  to  the  same  laws  and  regulations,  and  shall  be 
dealt  with  in  all  respects  in  the  same  manner,  as  if  he 
had  been  tried  and  received  the  same  sentence  in  such 
colony  as  the  sentence  which  has  been  passed  on  him  in 
the  colony  from  which  he  is  removed. 

8.  And  whereas  from  time  to  time  divers  prisoners  Removals  hem- 

-.«-.,-,.        tofore  made  to 

have  been  removed  from  one  of  Her  Majesty  s  colonies  be  valid  for  ail 
to  another,  and  doubts  have  been  entertained  whether  purp0SI 
such  removals  were  legal,  and  how  far  such  prisoners 
could  be  legally  dealt  with  in  the  colonies  to  which  they 
have  been  removed,  and  it  is  expedient  that  such  doubts 
should  be  removed  :  Be  it  enacted  as  follows  : 

The  removal  of  any  prisoner  heretofore  made  from 
one  colony  to  another  by  or  under  the  authority  of  the 
Governor  of  either  of  such  colonies,  and  any  act  done  in 
relation  to  such  removal  by  or  under  such  authority, 
and  the  detention,  custody,  and  treatment  in  either 
colony  of  the  prisoner  so  removed;  .shall  be  deemedio 
have  been  as  lawful  and  effectual  for  all- purposes^ what? 
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soever  as  if  this  Act  had  been  passed  at  the  time  of  such 
removal,  and  had  been  in  force  in  respect  of  both  the 
colonies  referred  to  in  this  section,  and  -such  removal 
had  been  duly  made  in  pursuance  of  this  Act.  \_8ee post, 
47  &  48  Vict.  c.  31.] 


32  &  33  VICT.  (1869)  c.  11. 

Amended  by  46  &  47  Vict.  c.  41.  Sec.  5  repealed 
by  S.  L.  R.  1883,  and  certain  words  repealed  by 
S.  L.  R.  Act  No.  2,  1893,  c.  54.  Finally  whole  Act  re- 
pealed by  Merchant  Shipping  Act,  1894,  57  &  58  Vict. 
c.  60. 

This  was  an  Act  for  amending  the  Law  relating  to 
the  Coasting  Trade  and  Merchant  Shipping  in  British 
Possessions,  and  its  chief  enactments  were  re-enacted  in 
the  Merchant  Shipping  Act  of  1894,  sees.  736  and  102. 

32   &  33  VICT.  (1869)  c.  101. 

Preamble  and  to  "  same  as  follows "  repealed  by 
S.  L.  R.  Act  No.  2,  1893,  56  &  57  Vict.  c.  54. 

An  Act  for  authorizing  a  Guarantee  of  a  Loan  to  bo 
raised  by  Canada  for  a  payment  in  respect  of  the 
transfer  of  Rupert's  Land.  \llth  Aug.  1869.] 

31  &  32  Vict.  TTTHEREAS  by  the  Ruperts  Land  Act,  1868,  power  was  given  for 
e.  105.  W       the  Governor  and  Company  of  Adventurers  of  England  trading 

into  Hudson's  Bay  (in  this  Act  referred  to  as  the  Hudson's  Bay  Com- 
pany) to  surrender,  and  for  Her  Majesty  to  accept  a  surrender  of 
Rupert's  Land  (as  therein  denned)  for  the  purpose  of  admitting  the  same 
into  the  dominion  of  Canada  : 

And  whereas  an  arrangement  has  been  made  for  the  surrender  by  the 
Hudson's  Bay  Company  of  Rupert's  Land  and  for  the  admission  thereof 
into  the  dominion  of  Canada  : 

And  whereas  part  of  the  terms  of  the  said  arrangement  were  the 
payment  of  three  hundred  thousand  pounds  to  the  Hudson's  Bay 
Company  by  the  Government  of  Canada  : 

And  whereas  the  Government  of  Canada  propose  to  raise  the  said  sum 
of  three  hundred  thousand  pounds  by  way  of  loan,  and  it  is  expedient  to 
authorize  the  Commissioners  of  Her  Majesty's  Treasury,  in  this  Act 
referred  to  as  the  Treasury,  to  guarantee  the  interest  of  such  loan  :^ 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
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in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  "  The  Canada  {Rupert's  Land)  Loan  short  title. 
Act,  1869." 

2.  The  Treasury  may  guarantee,  in  such  manner  and  form  as  they  Power  to 
think  fit,  the  payment  of  the  interest,  at  a  rate  not  exceeding  four  per  Treasury  to 
cent.,  on  any  principal  money  not  exceeding  the  sum  of  three  hundred  guarantee  loan, 
thousand  pounds  sterling  to  be  raised  by  way  of  loan  by  the  Government 

of  Canada  for  the  purpose  of  the  said  payment  to  the  Hudson's  Bay 
Company. 

3.  The  Treasury  shall  not  give  any  guarantee  under  this  Act  unless  Conditions  of 
and  until  provision  is  made  by  an  Act  of  the  Parliament  of  Canada  or  guarantee, 
otherwise  to  the  satisfaction  of  the  Treasury — 

(1.)  For  raising  and  appropriating  the  said  loan  : 

(2.)  For  charging  the  consolidated  revenue  fund  of  Canada  with  the 
payment  of  the  principal  and  interest  of  the  said  loan  imme- 
diately after  the  charge  of  the  loan  for  fortifications  created  by 
an  Act  of  the  Parliament  of  Canada  of  the  year  one  thousand 
eight  hundred  and  sixty-eight,  chapter  forty-one,  or  to  be 
created  by  any  subsequent  Act  in  respect  of  sums  paid  out  of 
the  Consolidated  Fund  of  the  United  Kingdom  on  account  of 
such  last-mentioned  loan : 

(3.)  For  payment  by  the  Government  of  Canada  of  a  linking  fund  at 
the  rate  of  one  per  centum  per  annum  on  the  entire  amount  of 
the  said  loan,  and  for  charging  the  consolidated  revenue  fund 
of  Canada  with  the  payment  of  such  sinking  fund  immediately 
after  the  principal  and  interest  of  the  said  loan  : 

(4.)  For  charging  the  consolidated  revenue  fund  of  Canada  with  any 
sum  issued  out  of  the  Consolidated  Fund  of  the  United 
Kingdom  under  this  Act,  with  interest  thereon  at  the  rate  of 
five  per  centum  per  annum,  immediately  after  the  sinking  fund 
of  the  said  loan  : 

(5.)  For  payment  of  the  money  raised  by  the  said  loan  to  four 
trustees,  nominated  from  time  to  time,  two  by  the  Treasury  and 
two  by  the  Government  of  Canada,  and  for  the  application  of 
such  money  under  the  direction  of  those  trustees : 

(6.)  For  remitting  to  the  Treasury  the  annual  sums  for  the  sinking 
fund  by  equal  half-yearly  payments,  in  such  manner  as  they 
from  time  to  time  direct,  and  for  the  investment  and  accumula- 
tion thereof  under  their  direction  in  the  names  of  four  trustees 
nominated  from  time  to  time,  two  by  the  Treasury  and  two  by 
the  Government  of  Canada. 

4.  The  said  sinking  fund  may  be  invested  only  in  such  securities  as  Application  of 
the  Government  of  Canada  and  the  Treasury  from  time  to  time  agree  sinking  fund, 
upon,  and  shall  be  applied  from  time  to  time,  under  the  direction  of  the 
Treasury,  in  discharging  the  principal  of  the  said  loan  and  the  interest 

arising  from  such  securities,  and  the  resulting  income  thereof  shall  be 
invested  and  applied  as  part  of  such  sinking  fund. 

5.  Every  Act  passed  by  the  Parliament  of  Canada  which  in  any  way  Alteration  of 
impairs  the  priority  of  the  charge  upon  the  consolidated  revenue  fund  of  Act  relating  to 
Canada  created  by  that  Parliament  of  the  said  loan  and  the  interest  and  guaranteed 
sinking  fund  thereof,  and  the  sums  paid  out  of  the  Consolidated  Fund  of  *oan" 

the  United  Kingdom  and  the  interest  thereon,  shall,  so  far  only  as  it 
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impairs  such  priority,  be  void,  unless  such  Act  has  been  reseived  for  the 
signification  of  Her  Majesty's  pleasure. 

6.  The  Treasury  are  hereby  authorized  to  cause  to  be  issued  from 
time  to  time,  out  of  the  growing  produce  of  the  Consolidated  Fund  of 
the  United  Kingdom,  such  sums  of  monpy  as  may  at  any  time  be 
required  to  be  paid  to  fulfil  the  guarantee  under  this  Act. 

7.  The  Treasury  may,  from  time  to  time,  certify  to  one  of  Her 
Majesty's  Principal  Secretaries  of  State  the  amount  which  has  been  paid 
out  of  the  Consolidated  Fund  of  the  United  Kingdom  to  fulfil  the 
guarantee  under  this  Act,  and  the  date  of  such  payment ;  such  certificate 
shall  be  communicated  to  the  Governor  of  Canada,  and  shall  be  conclu- 
sive evidence  of  the  amount  having  been  so  paid  and  of  the  time  when 
the  same  was  so  paid. 

8.  The  Treasury  shall  cause  to  be  prepared  and  laid  before  both 
houses  of  Parliament  a  statement  of  any  guarantee  given  under  this  Act, 
and  an  account  of  all  sums  issued  out  of  the  Consolidated  Fund  of  the 
United  Kingdom  for  the  purposes  of  this  Act,  within  one  month  after  the 
same  are  so  given  or  issued,  if  Parliament  be  then  sitting,  or  if  Parliament 
be  not  sitting,  then  within  fourteen  days  after  the  then  next  meeting  of 
Parliament. 


33  &  34  VICT.  (1870)  c.  14. 

Two  last  paragraphs  of  sec.  11  amended  by  33  &  34 
Vict.  c.  102.  [see  next  Act].  Amended  by  35  &  36 
Vict.  c.  39.  Sec.  18  and  Schedule  repealed  by  S.  L.  E. 
Act  1883,  46  &  47  Vict.  c.  39.  Preamble  to  "  same 
as  follows";  Sec.  5  to  "Act"  and  from  "shall  not" 
to  "  but,"  repealed  by  S.  L.  E,  1893,  No.  2,  56  &  57 
Vict.  c.  54. 

[/See  Canada's  Naturalization  Act,  R.  S.  C.  1886,  c.  113.,  as  being  sub- 
stantially the  same  as  this  Act.] 


Short  title. 


Capacity  of  an 

alien  as  to 

property. 


The  Imperial  Act. 
An  Act  to  amend  the  Law  relating  to  the  legal  condition 
of  Aliens  and  British  Subjects.  [12th  May  1870.] 

WHEREAS  it  is  expedient  to  amend  the  law  relating  to  the  legal 
condition  of  aliens  and  British  subjects  : 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  The  Act  may  be  cited  for  all  purposes  as  "  The  Naturalization  Act, 
1870." 

Status  of  Aliens  in  the  United  Kingdom, 

2.  Real  and  personal  property  of  every  description  may  be  taken,  ac- 
quired^  held,  and  disposed  of  by  an  alien  in  the  same  manner  in  all 
respects  as  by  a  natural-born  British  subject ;  and  a  title  to  real  and 
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personal  property  of  every  description  may  be  derived  through,  from,  or 
in  succession  to  an  alien,  in  the  same  manner  in  all  respects  as  through, 
from,  or  in  succession  to  a  natural-born  British  subject :  Provided, — 
(1.)  That  this  section  shall  not  confer  any  right  on  an  alien  to  hold 
real  property  situate  out  of  the  United  Kingdom,  and  shall  not 
qualify  an  alien  for  any  office  or  for  any  municipal,  parliamen- 
tary, or  other  franchise : 
(2.)   That  this  section  shall  not  entitle  an  alien  to  any  right  or  privilege 
as  a  British  subject,  except  such  rights  and  privileges  in  respect 
of  property  as  are  hereby  expressly  given  to  him  : 
(3.)  That  this  section  shall  not  affect  any  estate  or  interest  in  real  or 
personal  property  to  which  any  person  has  or  may  become  en- 
titled, either  mediately  or  immediately,  in  possession  or  expect- 
ancy, in  pursuance  of  any  disposition  made  before  the  passing 
of  this  Act,  or  in  pursuance  of  any  devolution  by  law  on  the 
death  of  any  person  dying  before  the  passing  of  this  Act. 

3.  Where  Her  Majesty  has  entered  into  a  convention  with  any  foreign  Power  of 
state  to  the  effect  that  the  subjects  or  citizens  of  that  state  who  have  been  ^^  aivBSt 
naturalized  as  British  subjects  may  divest  themselves  of  their  status  as  ^^eiyes  0f 
such  subjects,  it  shall  be  lawful  for  Her  Majesty,  by  Order  in  Council,  their  status  in 
to  declare  that  such  convention  has  been  entered  into  by  Her  Majesty ;  certain  cases, 
and  from  and  after  the  date  of  such  Order  in  Council,  any  person  being 

originally  a  subject  or  citizen  of  the  state  referred  to  in  such  Order,  who 
has  been  naturalized  as  a  British  subject,  may,  within  such  limit  of  time 
as  may  be  provided  in  the  convention,  make  a  declaration  of  alienage,  and 
from  and  after  the  date  of  his  so  making  such  declaration  such  person 
shall  be  regarded  as  an  alien,  and  as  a  subject  of  the  state  to  which  he 
originally  belonged  as  aforesaid. 

A  declaration  of  alienage  may  be  made  as  follows  ;  that  is  to  say, — If 
the  declarant  be  in  the  United  Kingdom  in  the  presence  of  any  justice 
of  the  peace,  if  elsewhere  in  Her  Majesty's  dominions  in  the  presence  of 
any  judge  of  any  court  of  civil  or  criminal  jurisdiction,  of  any  justice  of 
the  peace,  or  of  any  other  officer  for  the  time  being  authorised  by  law  in 
the  place  in  which  the  declarant  is  to  administer  an  oath  for  any  judicial 
or  other  legal  purpose.  If  out  of  Her  Majesty's  dominions  in  the  presence 
of  any  officer  in  the  diplomatic  or  consular  service  of  Her  Majesty. 

4.  Any  person  who  by  reason  of  his   having  been  born  within  the  How  British- 
dominions  of  Her  Majesty  is  a  natural-born  subject,  but  who  also  at  the  ^orn  su^Jec* 
time  of  his  birth  became  under  the  law  of  any  foreign  state  a  subject  of  |"ay  cfase 
such  state,  and  is  still  such  subject,  may,  if  of  full  age  and  not  under  any 
disability,  make  a  declaration  of  alienage  in  manner  aforesaid,  and  from 

and  after  the  making  of  such  declaration  of  alienage  such  person  shall 
cease  to  be  a  British  subject.  Any  person  who  is  born  out  of  Her  Ma- 
jesty's dominions  of  a  father  being  a  British  subject  may,  if  of  full  age, 
and  not  under  any  disability,  make  a  declaration  of  alienage  in  manner 
aforesaid,  and  from  and  after  the  making  of  such  declaration  shall  cease 
to  be  a  British  subject.     [E.  S.  C.  1886,  c.  113.  sec.  6.] 

5.  From  and  after  the  passing  of  this  Act,  an  alien  shall  not  be  entitled  Alien  not 

to  be  tried  by  a  jury  de  medietate  linguae,  but  shall  be  triable  in  the  same  entitle^  t0  Jury 
manner  as  if  he  were  a  natural-born  subject.  j™  meo-letate 

J  linguae. 

Expatriation .  Capacity  of 

6.  Any  British  subject  who  has  at  any  time  before,  or  may  at  any  time  British  subject 
after  the  passing  of  this  Act,  when  in  any  foreign  state  and  not  under  t0  re?ounce 
any  disability  voluntarily  become  naturalized  in  such  state,  shall  from  He/Saiesty 
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and  after  the  time  of  his  so  having  become  naturalized  in  such  foreign 
state,  be  deemed  to  have  ceased  to  be  a  British  subject  and  be  regarded 
as  an  alien ;  Provided, — 

(1.)  That  where  any  British  subject  has  before  the  passing  of  this  Act 
voluntarily  become  naturalized  in  a  foreign  state  and  yet  is 
desirous  of  remaining  a  British  subject,  he  may,  at  any  time 
within  two  years  after  the  passing  of  this  Act,  make  a  declara- 
tion that  he  is  desirous  of  remaining  a  British  subject,  and 
upon  such  declaration  herein-after  referred  to  as  a  declaration 
of  British  nationality  being  made,  and  upon  his  taking  the  oath 
of  allegiance,  the  declarant  shall  be  deemed  to  be  and  to  have 
been  continually  a  British  subject;  with  this  qualification,  that 
he  shall  not,  when  within  the  limits  of  the  foreign  state  in  which 
he  has  been  naturalized,  be  deemed  to  be  a  British  subject, 
unless  he  has  ceased  to  be  a  subject  of  that  state  in  pursuance 
of  the  laws  thereof,  or  in  pursuance  of  a  treaty  to  that  effect : 
(2.)  A  declaration  of  British  nationality  may  be  made,  and  the  oath  of 
allegiance  be  taken  as  follows ;  that  is  to  say, — if  the  declarant 
be  in  the  United  Kingdom  in  the  presence  of  a  justice  of  the 
peace  ;  if  elsewhere  in  Her  Majesty's  dominions  in  the  presence 
of  any  judge  of  any  court  of  civil  or  criminal  jurisdiction,  of 
any  justice  of  the  peace,  or  of  any  other  officer  for  the  time 
being  authorized  by  law  in  the  place  in  which  the  declarant  is 
to  administer  an  oath  for  any  judicial  or  other  legal  purpose. 
If  out  of  Her  Majesty's  dominions  in  the  presence  of  any 
officer  in  the  diplomatic  or  consular  service  of  Her  Majesty. 

Naturalization  and  resumption  of  British  Nationality. 

Certificate  of  7.  An  alien  who,  within  such  limited  time  before  making  the  applica- 

naturalization.  tion  herein-after  mentioned  as  may  be  allowed  by  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  either  by  general  order  or  on  any  special 
occasion,  has  resided  in  the  United  Kingdom  for  a  term  of  not  less  than 
five  years,  or  has  been  in  the  service  of  the  Crown  for  a  term  of  not  less 
than  five  years,  and  intends,  when  naturalized,  either  to  reside  in  the 
United  Kingdom,  or  to  serve  under  the  Crown,  may  apply  to  one  of  Her 
Majesty's  Principal  Secretaries  of  State  for  a  certificate  of  natural- 
ization. 

The  applicant  shall  adduce  in  support  of  his  application  such  evidence 
of  his  residence  or  service,  and  intention  to  reside  or  serve,  as  such 
Secretary  of  State  may  require.  The  said  Secretary  of  State,  if  satisfied 
with  the  evidence  adduced,  shall  take  the  case  of  the  applicant  into 
consideration,  and  may,  with  or  without  assigning  any  reason,  give  or 
withhold  a  certificate  as  he  thinks  most  conducive  to  the  public  good,  and 
no  appeal  shall  lie  from  his  decision,  but  such  certificate  shall  not  take 
effect  until  the  applicant  has  taken  the  oath  of  allegiance. 

An  alien  to  whom  a  certificate  of  naturalization  is  granted  shall  in  the 
United  Kingdom  be  entitled  to  all  political  and  other  rights,  powers,  and 
privileges,  and  be  subject  to  all  obligations,  to  which  a  natural-born 
British  subject  is  entitled  or  subject  in  the  United  Kingdom,  with  this 
qualification,  that  he  shall  not,  when  within  the  limits  of  the  foreign 
state  of  which  he  was  a  subject  previously  to  obtaining  his  certificate  of 
naturalization,  be  deemed  to  be  a  British  subject  unless  he  has  ceased  to 
be  a  subject  of  that  state  in  pursuance  of  the  laws  thereof,  or  in 
pursuance  of  a  treaty  to  that  effect. 

The  said  Secretary  of  State  may  in  manner  aforesaid  grant  a 
special  certificate  of  naturalization  to  any  person  with  respect  to  whose 
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nationality  as  a  British  subject  a  doubt  exists,  and  he  may  specify  in 
such  certificate  that  the  grant  thereof  is  made  for  the  purpose  of  quieting 
doubts  as  to  the  right  of  such  person  to  be  a  British  subject,  and  the 
grant  of  such  special  certificate  shall  not  be  deemed  to  be. any  admission 
that  the  person  to  whom  it  was  granted  was  not  previously  a  British 
subject. 

An  alien  who  has  been  naturalized  previously  to  the  passing  of  this 
Act  may  apply  to  the  Secretary  of  State  for  a  certificate  of  naturaliza- 
tion under  this  Act,  and  it  stall  be  lawful  for  the  said  Secretary  of  State 
to  grant  such  certificate  to  such  naturalized  alien  upon  the  same  terms 
and  subject  to  the  same  conditions  in  and  upon  which  such  certificate 
might  have  been  granted  if  such  alien  had  not  been  previously  naturalized 
in  the  United  Kingdom. 

8.  A  natural-born  British  subject  who  has  become  an  alien  in  Certificate  of 
pursuance  of  this  Act,  and  is  in  this  Act  referred  to  as  a  statutory  alien,  re-admission 
may,  on  performing  the  same  conditions  and  adducing  the  same  evidence       .      ?., 

as  is  required  in  the  case  of  an  alien  applying  for  a  certificate  of  national- 
ity, apply  to  one  of  Her  Majesty's  Principal  Secretaries  of  State  for  a 
certificate  herein-after  referred  to  as  a  certificate  of  re-admission  to 
British  nationality  ;  re-admitting  him  to  the  status  of  a  British  subject. 
The  said  Secretary  of  State  shall  have  the  same  discretion  as  to  the 
giving  or  withholding  of  the  certificate  as  in  the  case  of  a  certificate  of 
naturalization,  and  an  oath  of  allegiance  shall  in  like  manner  be 
required  previously  to  the  issuing  of  the  certificate. 

A  statutory  alien  to  whom  a  certificate  of  re-admission  to  British 
nationality  has  been  granted  shall,  from  the  date  of  the  certificate  of  re- 
admission,  but  not  in  respect  of  any  previous  transaction,  resume  his 
position  as  a  British  subject ;  with  this  qualification,  that  within  the 
limits  of  the  foreign  state  of  which  he  became  a  subject  he  shall  not  be 
deemed  to  be  a  British  subject  unless  he  has  ceased  to  be  a  subject  of 
that  foreign  state  according  to  the  laws  thereof  or  in  pursuance  of  a  treaty 
to  that  effect. 

The  jurisdiction  by  this  Act  conferred  on  the  Secretary  of  State  in  the 
United  Kingdom  in  respect  of  the  grant  of  a  certificate  of  re-admission 
to  British  nationality,  in  the  case  of  any  statutory  alien  being  in  any 
British  possession,  may  be  exercised  by  the  Governor  of  such  possession  ; 
and  residence  in  such  possession  shall,  in  the  case  of  such  person,  be 
deemed  equivalent  to  residence  in  the  United  Kingdom. 

9.  The  oath  in  this  Act  referred  to  as  the  oath  of  allegiance  shall  be  Form  of  oath 
in  the  form  following;  that  is  to  say,  of  allegiance. 

"I  do  swear    that  I  will    be  faithful  and    bear  true 

allegiance  to  Her  Majesty  Queen  Victoria,  her  heirs  and  successors, 
according  to  law.  So  help  me  God."  [The  oath  of  allegiance  given 
in  B.  S.  C.  c.  113.  Sch.  A,  is  slightly  different,  following  the  form  of  the 
oath  given  in  31  Geo.  3.  c.  31.  and  taking  in  the  words  "Dominion  of 
Canada."] 

National  status  of  married  women  and  infant  children. 

10.  The  following  enactments  shall  be  made  with   respect  to   the  National  status 
national  status  of  women  and  children  :  of  married 

(1.)  A  married  woman  shall  be  deemed  to  be  a  subject  of  the  state  of  yomen  and 

which  her  husband  is  for  the  time  being  a  subject ;  infant  children. 

(2.)  A  widow  being  a  natural-born  British  subject,  who  has  become 
an  alien  by  or  in  consequence  of  her  marriage,  shall  be  deemed 
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to  be  a  statutory  alien,  and  may  as  such  at  any  time  during 
widowhood  obtain  a  certificate  of  re-admission  to  British 
nationality  in  manner  provided  by  this  Act : 

(3.)  Where  the  father  being  a  British  subject,  or  the  mother  being  a 
British  subject  and  a  widow,  becomes  an  alien  in  pursuance  of 
this  Act,  every  child  of  such  father  or  mother  who  during 
infancy  has  become  resident  in  the  country  where  the  father  or 
mother  is  naturalized,  and  has,  according  to  the  laws  of  such 
country,  become  naturalized  therein,  shall  be  deemed  to  be  a 
subject  of  the  state  of  which  the  father  or  mother  has  become  a 
subject,  and  not  a  British  subject : 

(4.)  Where  the  father,  or  the  mother  being  a" widow,  has  obtained  a 
certificate  of  re-admission  to  British  nationality,  every  child 
of  such  father  or  mother  who  during  infancy  has  become 
resident  in  the  British  dominions  with  such  father  or  mother 
shall  be  deemed  to  have  resumed  the  position  of  a  British 
subject  to  all  intents  : 

(5.)  Where  the  father,  or  the  mother  being  a  widow,  has  obtained  a 
certificate  of  naturalization  in  the  United  Kingdom,  every 
child  of  such  father  or  mother  who  during  infancy  has  become 
resident  with  such  father  or  mother  in  any  part  of  the  United 
Kingdom,  shall  be  deemed  to  be  a  naturalized  British  subject. 

Supplemental  Provisions. 

Eegulations  U,  One  of  Her   Majesty's   Principal  Secretaries  of  State  may  by 

as  to  regis-         regulation  provide  for  the  following  matters  : — [See  Canada  Act  B.  S.  C. 
1 1!t"  1886  c.  113.  s.  28  ;  Governor  in  Council  may  make  these  regulations.] 

(1.)   The  form  and  registration  of  declarations  of  British  nationality : 

(2.)  Ihe  form  and  registration  of  certificates  of  naturalization  in  the 
United  Kingdom : 

(3.)  The  form  and  registration  of  certificates  of  re-admission  to 
British  nationality  : 

(4.)  The  form  and  registration  of  declarations  of  alienage : 

(5.)  The  registration  by  officers  in  the  diplomatic  or  consular  service 
of  Her  Majesty  of  the  births  and  deaths  of  British  subjects  who 
may  be  born  or  die  out  of  Her  Majesty's  dominions,  and  of  the 
marriages  of  persons  married  at  any  of  Her  Majesty's  embassies 
or  legations : 

(6.)  The  transmission  to  the  United  Kingdom  for  the  purpose  of 
registration  or  safe  keeping,  or  of  being  produced  as  evidence 
of  any  declarations  or  certificates  made  in  pursuance  of  this 
Act  out  of  the  United  Kingdom,  or  of  any  copies  of  such 
declarations  or  certificates,  also  of  copies  of  entries  contained 
in  any  register  kept  out  of  the  United  Kingdom  in  pursuance 
of  or  for  the  purpose  of  carrying  into  effect  the  provisions  of 
this  Act : 

(7.)  With  the  consent  of  the  Treasury,  the  imposition  and  application 
of  fees  in  respect  of  any  registration  authorized  to  be  made  by 
this  Act,  and  in  respect  of  the  making  any  declaration  or  the 
grant  of  any  certificate  authorized  to  be  made  or  granted  by 
this  Act. 

The  said  Secretary  of  State,  by  a  further  regulation,  may  repeal,  alter, 
or  add  to  any  regulation  previously  made  by  him  in  pursuance  of  this 
section. 
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Any  regulation  made  by  the  said  Secretory  of  State  in  pursuance  of 
this  section  shall  be  deemed  to  be  within  the  powers  conferred  by  this 
Act,  and  shall  be  of  the  same  force  as  if  it  had  been  enacted  in  this  Act. 
but  shall  not,  so  far  as  respects  the  imposition  of  fees,  be  in  force  in  any 
British  possession,  and  shall  not,  so  far  as  respects  any  other  matter,  be 
in  force  in  any  British  possession  in  which  any  Act  or  ordinance  to  the 
contrary  of  or  inconsistent  with  any  such  direction  may  for  the  time 
being  be  in  force. 

12.  The  following  regulations  shall  be  made  with  respect  to  evidence  ^Regulations 
under  this  Act : —  as  to  evidence. 

(1 .)  Any  declaration  authorized  to  be  made  under  this  Act  may  be 
proved  in  any  legal  proceeding  by  the  production  of  the 
original  declaration,  or  of  any  copy  thereof  certified  to  be  a 
true  copy  by  one  of  Her  Majesty's  Principal  Secretaries  of 
State,  or  by  any  person  authorized  by  regulations  of  one  of  . 
Her  Majesty's  Principal  Secretaries  of  State  to  give  certified 
copies  of  such  declaration,  and  the  production  of  such  declara- 
tion or  copy  shall  be  evidence  of  the  person  therein  named  as 
declarant  having  made  the  same  at  the  date  in  the  said  declara- 
tion mentioned. 

(2.)  A  certificate  of  naturalization  may  be  proved  in  any  legal  pro- 
ceeding by  the  production  of  the  original  certificate,  or  of  any 
copy  thereof  certified  to  be  a  true  copy  by  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  or  by  any  person  authorized  by 
regulations  of  one  of  Her  Majesty's  Principal  Secretaries  of 
State  to  give  certified  copies  of  such  certificate. 

(3.)  A  certificate  of  re-admission  to  British  nationality  may  be  proved 
in  any  legal  proceeding  by  the  production  of  the  original  cer- 
tificate, or  of  any  copy  thereof  certified  to  be  a  true  copy  by 
one  of  Her  Majesty's  Principal  Secretaries  of  State,  or  by  any 
person  authorized  by  regulations  of  one  of  Her  Majesty's 
Principal  Secretaries  of  State  to  give  certified  copies  of  such 
certificate. 

(4.)  Entries  in  any  register  authorized  to  be  made  in  pursuance  of 
this  Act  shall  be  proved  by  such  copies  and  certified  in  such 
manner  as  may  be  directed  by  one  of  Her  Majesty's  Principal 
Secretaries  of  State,  and  the  copies  of  such  entries  shall  be 
evidence  of  any  matters  by  this  Act  or  by  any  regulation  of 
the  said  Secretary  of  State  authorized  to  be  inserted  in  the 
register. 

(5.)  The  Documentary  Evidence  Act,  1868,  shall  apply  to  any  regu- 
lation made  by  a  Secretary  of  State,  in  pursuance  of  or  for 
the  purpose  of  carrying  into  effect  any  of  the  provisions  of 
this  Act. 

Miscellaneous. 

13.  Nothing  in  this  Act  contained  shall  affect  the  grant  of  letters  of  Saving  of 
denization  by  Her  Majesty.  letters  of 

denization. 

14.  Nothing  in  this  Act  contained  shall  qualify  an  alien  to  be  the  Saving  as  to 
owner  of  a  British  ship.  Britis|  ships 

15.  Where  any  British  subject  has  in  pursuance  of  this  Act  become  Saving  of 

an  alien,  he  shall  not  thereby  be  discharged  from  any  liability  in  respect  allegiance 

of  any  acts  done  before  the  date  of  his  so  becoming  an  alien.  prior  to  ex- 

S  2340.  o  patriation. 

o  C 
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Power  of 
colonies  to 
legislate  with 
respect  to 
naturalization. 


16.  All  laws,  statutes,  and  ordinances  which  may  be  duly  made  by  the 
legislature  of  any  British  possession1  for  imparting  to  any  person  the 
privileges,  or  any  of  the  privileges,  of  naturalization,  to  be  enjoyed  by 
such  person  within  the  limits  of  such  possession,  shall  within  such  limits 
have  the  authority  of  law,  but  shall  be  subject  to  be  confirmed  or  dis- 
allowed by  Her  Majesty  in  the  same  manner,  and  subject  to  the  same 
rules  in  and  subject  to  which  Her  Majesty  has  power  to  confirm  or  dis- 
allow any  other  laws,  statutes,  or  ordinances  in  that  possession. 


1  No  question  of  naturalization 
arises  in  connection  with  the  emi- 
gration of  British  subjects  to  Can- 
ada. Settling  in  the  dominion 
makes  no  more  change  in  this  re- 
spect than  a  removal  from  York, 
Glasgow,  Swansea,  or  Dublin,  to 
London,  and  a  new  arrival  has  all 
the  privileges  of  a  Canadian-born 
fellow-subject.  This  is  very  im- 
portant when  compared  with  the 
position  of  a  person  who  contem- 
plates emigration  from  the  United 
Kingdom  to  the  United  States.  For 
example : — It  is  required  that  every- 
one from  the  British  Islands  who 
desires  to  become  an  American  citi- 
zen shall  take  two  oaths,  one  of  in- 
tention and  one  of  fact,  the  latter 
after  five  years'  residence.  The 
effect  of  these  oaths  is  pointedly 
and  specifically  to  renounce  alle- 
giance to  the.  Queen,  to  give  up 
one's  British  birthright,  and,  in  the 


event  of  war,  to  become  an  enemy 
to  the  land  of  one's  birth.  In  some 
of  the  States — the  great  State  of 
New  York,  for  instance — a  British 
subject  cannot  hold  real  estate 
without  taking  such  oaths,  and  can- 
not in  any  of  the  States  exercise 
any  of  the  political  rights  of  Ameri- 
can citizenship  without  so  doing. 
On  the  other  hand,  for  foreigners 
the  Canadian  naturalization  laws 
are  marked  by  a  spirit  of  liberality, 
and  such  persons  can  transact  any 
business  and  hold  real  estate  with- 
out being  naturalized.  By  residing 
three  years  and  taking  the  oath  of 
allegiance  they  become  naturalized 
British  subjects.  The  oath  is  one 
of  simple  allegiance,  and  does  not 
require  any  offensive  renunciations. 
Naturalization  confers  political  and 
all  other  rights. — Official  Hand- 
book, 15.  1 . 


Definition  of  17.  In  this  Act,  if  not  inconsistent  with  the  context  or  subject-matter 

terms.  thereof, — 

"  Disability  "  shall  mean  the  status  of  being  an  infant,  lunatic,  idiot, 
or  married  woman. 

"British  possession"  shall  mean  any  colony,  plantation,  island, 
territory,  or  settlement  within  Her  Majesty's  dominions,  and 
not  within  the  United  Kingdom,  and  all  territories  and  places 
under  one  legislature  are  deemed  to  be  one  British  possession 
for  the  purposes  of  this  Act. 

"  The  Governor  of  any  British  possession  "  shall  include  any  person 
exercising  the  chief  authority  in  such  possession. 

"  Officer  in  the  diplomatic  service  of  Her  Majesty  "  shall  mean  any 
ambassador,  minister,  charge  d'affaires,  or  secretary  of  legation, 
or  any  person  appointed  by  such  ambassador,  minister,  charge 
d'affaires,  or  secretary  of  legation  to  execute  any  duties  im- 
posed by  this  Act  on  an  officer  in  the  diplomatic  service  of 
Her  Majesty. 

"  Officer  in  the  consular  service  of  Her  Majesty  "  shall  mean  and 
include  consul-general,  consul,  vice-consul,  and  consular  agent, 
and  any  person  for  the  time  being  discharging  the  duties  of 
consul-general,  consul,  vice-consul,  and  consular  agent. 
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Repeal  of  Acts  mentioned  in  Schedule. 

18.  The  several  Acts  set  forth  in  the  first  and  second  parts  of  the  Repeal  of  Acfs 
schedule  annexed  hereto  shall  be  wholly  repealed,  and  the  Acts  set  forth 
in  the  third  part  of  the  said  schedule  shall  be  repealed  to  the  extent 
therein  mentioned ;  provided  that  the  repeal  enacted  in  this  Act  shall  not 
affect — 

(1.)  Any  right  acquired  or  thing  done  before  the  passing  of  this  Act. 
(2.)  Any  liability  accruing  before  the  passing  of  this  Act. 
(3.)  Any  penalty,  forfeiture,  or  other  punishment  incurred  or  to  be 
incurred  in  respect  of  any  offence  committed  before  the  passing 
of  this  Act. 
(4.)  The  institution  of  any  investigation  or  legal  proceeding  or  any 
other  remedy  for  ascertaining  or  enforcing  any  such  liability, 
penalty,  forfeiture,  or  punishment  as  aforesaid. 

SCHEDULE. 

Note. — Eeference  is  made  to  the  repeal  of  the  "  whole  Act "  where 
portions  have  been  repealed  before,  in  order  to  preclude  henceforth 
the  necessity  of  looking  back  to  previous  Acts. 

This  Schedule,  so  far  as  respects  Acts  prior  to  the  reign  of  George  the 
Second,  other  than  Acts  of  the  Irish  Parliament,  refers  to  the 
edition  prepared  under  the  direction  of  the  Record  Commission, 
intituled  "The  Statutes  of  the  Realm;  printed  by  command  of 
His  Majesty  King  George  the  Third,  in  pursuance  of  an  Address 
of  the  House  of  Commons  of  Great  Britain.  From  original  records 
and  authentic  manuscripts." 


PART   I. 

Acts  wholly  repealed,  other  than  Acts  op  the  Irish 
Parliament. 

Date.  Title. 

7  Jas.  1.  c.  2.  An  Act  that  all  such  as  are  to  be  naturalized  or 

restored  in  blood  shall  first  receive  the  sacra- 
ment of  the  Lord's  Supper,  and  the  oath  of 
allegiance,  and  the  oath  of  supremacy. 

11  Will.  3.  c.  6.;  An  Act  to  enable  His  Majesty's  natural  born  sub- 
11  &  12  Win.  3.  jects  to  inherit  the  estate  of  their  ancestors,  either 
(Ruff.)  lineal  or  collateral,  notwithstanding  their  father 

or  mother  were  aliens. 

13  Geo.  2.  c.  7.  An  Act  for  naturalizing  such  foreign  Protestants 

and  others  therein  mentioned,  as  are  settled  or 
shall  settle  in  any  of  His  Majesty's  colonies  in 
America. 

20  Geo.  2.  c.  44.  An  Act  to  extend  the  provisions  of  an  Act  made 
in  the  thirteenth  year  of  His  present  Majesty's 
reign,  intituled  "  An  Act  for  naturalizing  foreign 
Protestants  and  others  therein  mentioned,  as 
are  settled  or  shall  settle  in  any  of  His  Majestv's 
colonies  in  America,  to  other  foreign  Protestants 
who  conscientiously  scruple  the  taking  of  an 
oath." 

3c  2 
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13  Geo.  3.  c.  25.  An  Act  to  explain  two  Acts  of  Parliament,  one 

of  the  thirteenth  year  of  the  reign  of  His  late 
Majesty,  "for  naturalizing  such  foreign  Pro- 
testants and  others  as  are  settled  or  shall  settle 
in  any  of  His  Majesty's  colonies  in  America,'" 
and  the  other  of  the  second  year  of  the  reign 
of  His  present  Majesty,  "for  naturalizing  such 
foreign  Protestants  as  have  served  or  shall 
serve  as  officers  or  soldiers  in  His  Majesty's 
Royal  American  regiment,  or  as  engineers  in 
America." 

14  Geo.  3.  c.  84.         An  Act  to   prevent   certain  inconveniences  that 

may  happen  by  bills  of  naturalization. 
16  Geo.  3.  c.  52.  An  Act  to  declare  His  Majesty's  natural-born 
subjects  inheritable  to  the  estates  of  their  an- 
cestors, whether  lineal  or  collateral,  in  that  part 
of  Great  Britain  called  Scotland,  notwithstand- 
ing their  father  or  mother  were  aliens. 

6  Geo.  4.  c.  67.  An  Act  to  alter  and  amend  an  Act  passed  in  the 

seventh  year  of  the  reign  of  His  Majesty  King 
James  the  First,  intituled  "  An  Act  that  all  such 
as  are  to  be  naturalized  or  restored  in  blood 
shall  first  receive  the  sacrament  of  the  Lord's 
Supper  and  the  oath  of  allegiance  and  the  oath 
of  supremacy." 

7  &  8  Vict.  c.  (!6.     -  An  Act  to  amend  the  laws  relating  to  aliens. 
10  &  11  Vict.  c.  83.  An  Act  for  the  naturalization  of  aliens. 


PART  II. 

Acts  of  the  Irish  Parliament  wholly  repealed. 
Date.  Title. 

14  &  15  Chas.  2.  An  Act  for  encouraging  Protestant  strangers  and 
c.  13.  other  to  inhabit  and  plant  in  the  kingdom  of 

Ireland. 

2  Anne  c.  14.  -  An  Act  for  naturalizing  of  all  Protestant  strangers 

in  this  kingdom. 

19  &  20  Geo.  3.  c.  29.  An  Act  for  naturalizing  such  foreign  merchants, 
traders,  artificers,  artizans,  manufacturers,  work- 
men, seamen,  farmers,  and  others  as  shall  settle 
in  this  kingdom. 

23  &  24  Geo.  3.  c.  38.  An  Act  for  extending  the  provisions  of  an  Act 
passed  in  this  kingdom  in  the  nineteenth  and 
twentieth  years  of  His  Majesty's  reign,  intituled 
"An  Act  for  naturalizing  such  foreign  mer- 
chants, traders,  artificers,  artizans,  manufac- 
turers, workmen,  seamen,  farmers,  and  others 
as  shall  settle  in  this  kingdom." 

36  Geo.  3.  c.  48.  -  An  Act  to  explain  and  amend  an  Act,  intituled 
"  An  Act  for  naturalizing  such  foreign  merchants, 
traders,  artificers,  artizans,  manufacturers,  work- 
men, seamen,  farmers,  and  others  who  shall 
settle  in  this  kingdom." 
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PAET  III. 

Acts  partially  repealed. 


Extent  of  repeal. 


4  Geo.  I.e.  9.         An  Act  for  reviving,  continuing,  and    So    far    as    it 

(Act    of    Irish       amending  several  statutes  made  in        makes    per- 

Parliament.)  this   kingdom    heretofore   tempo-         petual      the 

rary.  Act    of     2 

Anne  c.  14. 
6  Geo.  4.  c.  50.       An  Act  for  consolidating  and  amend-     The  whole  of 
ing  the  laws  relative  to  Jurors  and         sec.  47. 
Juries. 
3   &  4  Will.    4.  An  Act   consolidating  and  amend-     The  whole  of 
c.  91.  ing  the  laws  relating  to  Jurors  and        sec.  37. 

Juries  in  Ireland. 
[See  post,  38  8c  39  Vict.  c.  39.,  Convention  with  U.S.     By  despatch 
(in  42  Vict.,  Dom.  Acts,  part  2,  p.  xii.)  of  Lord  Kimberley,  18th  May 
1882,  aliens   naturalized  in  British  possessions  are  to   be  on  the    same 
footing  as  aliens  naturalized  in  Great  Britain.~\ 


33  &  34  VICT.  (1870)  c.  102. 

Preamble  repealed  by  S.L.ft.  Act,  1893  (No.  2),  56  &  57 
Vict.  c.  54. 

An  Act  to  amend  tbe   Law  relating  to  tbe  taking  of 
Oaths  of  Allegiance  on  Naturalization. 

[10th  Aug.  1870.J 

WHEREAS  it  is  expedient  to  amend  the  law  relating  to  the  taking  33  &  3i  Vict. 
of  oaths  of  allegiance  under  the  Naturalization  Act,  1870:  c- 14- 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  The  power  of  making  regulations  vested  in  one  of  Her  Majesty's  Regulations  as 
Principal  Secretaries  of  State  by  the  Naturalization  Act,  1870,  shall  t0  oa*hs  of 
extend  to  prescribing  as  follows  :  a  e§lance- 

(1.)  The  persons  by  whom  the  oaths  of  allegiance  may  be  admin- 
istered under  that  Act : 

(2.)  Whether  or  not  such  oaths  are  to  be  subscribed  as  well  as 
taken,  and  the  form  in  which  such  taking  and  subscription  are 
to  be  attested: 

(3.)  The  registration  of  such  oaths : 

(4.)  The  persons  by  whom  certified  copies  of  such  oaths  may  be 
given : 

(5.)  The  transmission  to  the  United  Kingdom  for  the  purpose  of 
registration  or  safe  keeping  or  of  being  produced  as  evidence 
of  any  oaths  taken  in  pursuance  of  the  said  Act,  out  of  the 
United  Kingdom,  or  of  any  copies  of  such  oaths,  also  of 
copies  of  entries  of  such  oaths  contained  in  any  register  kept 
out  of  the  United  Kingdom  in  pursuance  of  this  Act : 

(6.)  The  proof  in  any  legal  proceeding  of  such  oaths  : 
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(7.)  "With  the  consent  of  the  Treasury,  the  imposition  and  applica- 
tion of  fees  in  respect  of  the  adniinstration  or  registration 
of  any  such  oath  : 
The  two  last  paragraphs  in  the  eleventh  section  of  the  Naturaliza- 
tion Act,  1870,  shall  apply  to  regulations  made  under  this  Act. 

2.  Any  person  wilfully  and  corruptly  making  or  subscribing  any 
declaration  under  the  Naturalization  Act,  1870,  knowing  the  same  to  be 
untrue  in  any  material  particular,  shall  be  guilty  of  a  misdemeanor,  and  be 
liable  to  imprisonment  with  or  without  hard  labour  for  any  term  not 
exceeding  twelve  months. 

Construction  3.  This  Act  shall    be     termed   the  Naturalization  Oath  Act,  1870, 

and  short  title  an^  siiall  be  construed  as  one  with  the  Naturalization  Act,  1870,  and 
may  be  cited  together  with  that  Act  as  the  Naturalization  Acts,  1870. 


Penalty  on 
making  false 
declaration. 


of  Act. 


33  &  34  VICT.  (1870)  c.  52. 

Amended  by  36  &  37  Vict.  c.  60.  [which  see],  Eirst 
Schedule  extended  to  Slave  Trade  by  36  &  37  Vict. 
c.  88.,  sec.  27.  Sec.  27,  the  last  par.,  repealed  by  S.L.R. 
Act,  1883,  46  &  47  Vict.  c.  39.  Preamble  and  to 
"  same  as  follows  "  ;  Sec.  26,  so  far  as  it  defines  Secre- 
tary of  State ;  Third  Schedule,  so  far  as  it  relates  to 
6  &  7  Vict.  c.  75.  and  25  &  26  Vict.  c.  70.,  repealed 
by  S.L.R.  Act  (No.  2),  1893,  c.  54.  [See  Extradition 
Act  of  Canada,  R.  S.  C,  1886,  c.  142.] 

An  Act  for  amending  the  Law  relating  to  the  Extra- 
dition of  Criminals.  [9th  Aug.  1870.] 

WHEREAS  it  is  expedient  to  amend  the  law  relating  to  the 
surrender  to  foreign  states  of  persons  accused  or  convicted  of 
the  commission  of  certain  crimes  within  the  jurisdiction  of  such  states, 
and  to  the  trial  of  criminals  surrendered  by  foreign  states  to  this 
country : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

Preliminary. 
Short  title.  1,  This  Act  may  be  cited  as  "  The  Extradition  Act,  1870." 

Where  ar-  2.  Where  an  arrangement  has   been  with  any  foreign  state  with 

rangement  for    respect  to  the  surrender  to  such  state  of  any  fugitive  criminals,  Her 
:'"' "'"""' " '  "x       Majesty  may,  by  Order  in  Couucil,  direct  that  this  Act  shall  apply  in 
the  case  of  such  foreign  state.     [See  sec.  3,  R.S.C.,  s.  142.] 

Her  Majesty  may,  by  the  same  or  any  subsequent  order,  limit  the 
operation  of  the  order,  and  restrict  the  same  to  fugitive  criminals  who 
are  in  or  suspected  of  being  in  the  part  of  Her  Majesty's  dominions 
specified  in  the  order,  and  render  the  operation  thereof  subject  to  such 
conditions,  exceptions,  and  qualifications  as  may  be  deemed  expedient. 


criminals 
made,  Order  in 
Council  to 
apply  Act. 
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Every  such  order  shall  recite  or  embody  the  terms  of  the  arrangement, 
and  shall  not  remain  in  force  for  any  longer  period  than  the  arrange- 
ment. 

Every  such  order  shall  be  laid  before  both  Houses  of  Parliament 
within  six  weeks  after  it  is  made,  or,  if  Parliament  be  not  then  sitting, 
within  six  weeks  after  the  then  next  meeting  of  Parliament,  and  shall 
also  be  published  in  the  London  Gazette. 

3.  The  following  restrictions  shall  be  observed  with  respect  to  the  Restrictions  on 
surrender  of  fugitive  criminals.  surrender  of 

(I.)  A  fugitive  criminal  shall  not  be  surrendered  if  the  offence  in  erlmlnals- 
respect  of  which  his  surrender  is  demanded  is  one  of  a  political 
character,  or  if  he  prove  to  the  satisfaction  of  the  police 
magistrate  or  the  court  before  whom  be  is  brought  on  habeas 
corpus,  or  to  the  Secretary  of  State,  that  the  requisition  for 
his  surrender  has  in  fact  been  made  with  a  view  to  try  or 
punish  him  for  an  offence  of  a  political  character. 

(2.)  A  fugitive  criminal  shall  not  be  surrendered  to  a  foreign  state 
unless  provision  is  made  by  the  law  of  that  state,  or  by 
arrrangement,  that  the  fugitive  criminal  shall  not,  until  he 
has  been  restored  or  had  an  opportunity  of  returning  to  Her 
Majesty's  dominions,  be  detained  or  tried  in  that  foreign  state 
for  any  offence  committed  prior  to  his  surrender  other  than 
the  extradition  crime  proved  by  the  facts  on  which  the  sur- 
render is  grounded : 

(3.)  A  fugitive  criminal  who  has  been  accused  of  some  offence  within 
English  jurisdiction  not  being  the  offence  for  which  his  sur- 
render is  asked,  or  is  undergoing  sentence  under  any  conviction 
in  the  United  Kingdom,  shall  not  be  surrendered  until  after 
he  has  been  discharged,  whether  by  acquittal  or  on  expiration 
of  his  sentence  or  otherwise : 

(4.)  A  fugitive  criminal  shall  not  be  surrendered  until  the  expira- 
tion of  fifteen  days  from  the  date  of  his  being  committed  to 
prison  to  await  his  surrender: 

4.  An  Order  in  Council  for  applying  this  Act  in  the  case  of  any  Provisions  of 
foreign  state  shall  not  be  made  unless  the  arrangement —  arrangement 

(1)  provides  for  the  determination  of  it  by  either  party  to  it  after  for  surren<ler. 

the  expiration  of  a  notice  not  exceeding  one  year  ;  and, 

(2)  is  in  conformity  with  the  provisions  of  this  Act,  and  in  particular 

with  the  restrictions  on  the  surrender  of  fugitive  criminals  con- 
tained in  this  Act. 

5.  When  an  order  applying  this  Act  in  the  case  of  any  foreign  state  Publication 
has  been  published  in  the  London  Gazette,  this  Act  (after  the  date  speci-  and  effect  of 
fied  in  the  order,  or  if  no  date  is  specified,  after  the  date  of  the  publica-  orde:p- 
tion)   shall,  so  long  as  the  order  remains  in  force,  but  subject  to  the 
limitations,  restrictions,  conditions,  exceptions,  and  qualifications,  if  any 
contained  in  the  order,  apply  in  the  case  of  such  foreign  state.     An 

Order  in  Council  shall  be  conclusive  evidence  that  the  arrangement 
therein  referred  to  complies  with  the  requisitions  of  this  Act,  and  that 
this  Act  applies  in  the  case  of  the  foreign  state  mentioned  in  the  order 
and  the  validity  of  such  order  shall  not  be  questioned  in  any  legal  pro- 
ceedings whatever. 

6.  Where  this  Act  applies  in  the  case  of  any  foreign  state,  every  fugi-  Liability  of 
tive  criminal  of  that  state  who  is  in  or  suspected  of  being  in  any  part  of  criminal  to 
Her  Majesty's  dominions,  or  that  part  which  is  specified  in  the  order  surrender- 
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Hearing  of 
case  and  evi- 
dence of  poli- 
tical character 
of  crime. 


applying  this  Act  (as  the  case  may  be),  shall  be  liable  to  be  apprehended 
and  surrendered  in  manner  provided  by  this  Act,  whether  the  crime  in 
respect  of  which  the  surrender  is  sought  was  committed  before  or  after 
the  date  of  the  order,  and  whether  there  is  or  is  not  any  concurrent  juris- 
diction in  any  court  of  Her  Majesty's  dominions  over  that  crime. 

7.  A  requisition  for  the  surrender  of  a  fugitive  criminal  of  any  foreign 
state,  who  is  in  or  suspected  of  being  in  the  United  Kingdom,  shall  be 
made  to  a  Secretary  of  State  by  some  person  recognised  by  the  Secretary 
of  State  as  a  diplomatic  representative  of  that  foreign  state.  A  Secretary 
of  State  may,  by  order  under  his  hand  and. seal,  signify  to  a  police 
magistrate  that  such  requisition  has  been  made,  and  require  him  to  issue 
his  warrant  for  the  apprehension  of  the  fugitive  criminal. 

If  the  Secretary  of  State  is  of  opinion  that  the  offence  is  one  of  a 
political  character,  he  may,  if  he  think  fit,  refuse  to  send  any  such  order, 
and  may  also  at  any  time  order  a  fugitive  criminal  accused  or  convicted 
of  such  offence  to  be  discharged  from  custody. 

8.  A  warrant  for  the  apprehension  of  a  fugitive  criminal,  whether 
accused  or  convicted  of  crime,  who  is  in  or  suspected  of  being  in  the 
United  Kingdom,  may  be  issued — 

(1)  by  a  police  magistrate  on  the  receipt  of  the  said  order  of  the  Secre- 
tary of  State,  and  on  such  evidence  as  would  in  his  opinion  justify 
the  issue  of  the  warrant  if  the  crime  had  been  committed  or  the 
criminal  convicted  in  England ;  and 

(2)  by  a  police  magistrate  or  any  justice  of  the  peace  in  any  part  of  the 

United  Kingdom,  on  such  information  or  complaint  and  such 

evidence  or  after  such  proceedings  as  would  in  the  opinion  of  the 

person  issuing  the  warrant  justify  the  issue  of  a  warrant  if  the 

crime  had  been  committed  or  the  criminal  convicted  in  that  part 

of  the  United  Kingdom  in  which  he  exercises  jurisdiction. 

Any  person  issuing  a  warrant  under  this  section  without  an  order  from  a 

Secretary  of  State  shall  forthwith  send  a  report  of  the  fact  of  such  issue, 

together  with  the  evidence  and  information  or  complaint,  or  certified 

copies  thereof,  to  a  Secretary  of  State,  who  may  if  he  think  fit  order  the 

warrant  to  be  cancelled,  and  the  person  who  has  been  apprehended  on 

the  warrant  to  be  discharged. 

A  fugitive  criminal,  when  apprehended  on  a  warrant  issued  without 
the  order  of  a  Secretary  of  State,  shall  be  brought  before  some  person 
having  power  to  issue  a  warrant  under  this  section,  who  shall  by  warrant 
order  him  to  be  brought  and  the  prisoner  shall  accordingly  be  brought 
before  a  police  magistrate. 

A  fugitive  criminal  apprehended  on  a  warrant  issued  without  the  order 
of  a  Secretary  of  State  shall  be  discharged  by  the  police  magistrate, 
unless  the  police  magistrate,  within  such  reasonable  time  as,  with 
reference  to  the  circumstances  of  the  case,  he  may  fix,  receives  from 
a  Secretary  of  State  an  order  signifying  that  a  requisition  has  been  made 
for  the  surrender  of  such  criminal. 

9.  When  a  fugitive  criminal  is  brought  before  the  police  magistrate, 
the  police  magistrate  shall  hear  the  case  in  the  same  manner,  and  have 
the  same  jurisdiction  and  powers,  as  near  as  may  be,  as  if  the  prisoner 
were  brought  before  him  charged  with  an  indictable  offence  committed 
in  England. 

The  police  magistrate  shall  receive  any  evidence  which  may  be 
tendered  to  show  that  the  crime  of  which  the  prisoner  is  accused  or 
alleged  to  have  been  convicted  is  an  offence  of  a  political  character  or  is 
not  an  extradition  crime. 
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10.  In  the  case  of  a  fugitive  criminal  accused  of  an  extradition  crime,  Committal  or 
if  the  foreign  warrant  authorizing  the  arrest  of  such  criminal  is  duly  discharge  of 
authenticated,  and  such  evidence  is  produced  as  (subject  to  the  provisions  PriS0Iler- 

of  this  Act)  would,  according  to  the  law  of  England,  justify  the  com- 
mittal for  trial  of  the  prisoner  if  the  crime  of  which  he  is  accused  had 
been  committed  in  England,  the  police  magistrate  shall  commit  him  to 
prison,  but  otherwise  shall  order  him  to  be  discharged. 

In  the  case  of  a  fugitive  criminal  alleged  to  have  been  convicted  of  an 
extradition  crime,  if  such  evidence  is  produced  as  (subject  to  the  pro- 
visions of  this  Act)  would,  according  to  the  law  of  England,  prove  that 
the  prisoner  was  convicted  of  such  crime,  the  police  magistrate  shall 
commit  him  to  prison,  but  otherwise  shall  order  him  to  be  discharged. 
[See  sec.  11.  E.  S.  C.  ch.  142.] 

If  he  commits  such  criminal  to  prison,  he  shall  commit  him  to  the 
Middlesex  House  of  Detention,  or  to  some  other  prison  in  Middlesex, 
there  to  await  the  warrant  of  a  Secretary  of  State  for  his  surrender,  and 
shall  forthwith  send  to  a  Secretary  of  State  a  certificate  of  the  committal, 
and  such  report  upon  the  case  as  he  may  think  fit. 

11.  If  the  police  magistrate  commits  a  fugitive  criminal  to  prison,  he  Surrender  of 
shall  inform  such  criminal  that  he  will  not  be  surrendered  until  after  the  *ug\tlTe  to 
expiration  of  fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ  of  ^warrant  of 
habeas  corpus.     [See  sec.  12  E.  S.  C.  ch.  142.]  Secretary  of 

Upon  the  expiration  of  the  said  fifteen  days,  or,  if  a  writ  of  habeas  State. 
corpus  is  issued,  after  the  decision  of  the  court  upon  the  return  to  the 
writ,  as  the  case  may  be,  or  after  such  further  period  as  may  be  allowed 
in  either  case  by  a  Secretary  of  State,  it  shall  be  lawful  for  a  Secretary 
of  State,  by  warrant  under  his  hand  and  seal,  to  order  the  fugitive  crimi- 
nal (if  not  delivered  on  the  decision  of  the  court)  to  be  surrendered  to 
such  person  as  may  in  his  opinion  be  duly  authorized  to  receive  the 
fugitive  criminal  by  the  foreign  state  from  which  the  requisition  for  the 
surrender  proceeded,  and  such  fugitive  criminal  shall  be  surrendered 
accordingly. 

It  shall  be  lawful  for  any  person  to  whom  such  warrant  is  directed  and 
for  the  person  so  authorized  as  aforesaid  to  receive,  hold  in  custody,  and 
convey  within  the  jurisdiction  of  such  foreign  state  the  criminal  men- 
tioned in  the  warrant ;  and  if  the  criminal  escapes  out  of  any  custody  to 
which  he  may  be  delivered  on  or  in  pursuance  of  such  warrant,  it  shall 
be  lawful  to  retake  him  in  the  same  manner  as  any  person  accused  of 
any  crime  against  the  laws  of  that  part  of  Her  Majesty's  dominions  to 
which  he  escapes  may  be  retaken  upon  an  escape. 

12.  If  the  fugitive  criminal  who  has  been  committed  to  prison  is  not  Discharge  of 
surrendered  and  conveyed  out   of  the   United   Kingdom   within   two  Pers0DS  appre- 
months  after  such  committal,   or,  if  a  writ  of  habeas  corpus  is  issued,  tended  if  not 
after  the  decision  of  the  court  upon  the  return  to  the  writ,  it  shall  be   c°n^ey^out 
lawful  for  any  judge  of  one  of  Her  Majesty's  superior  courts  at  West-  Kingdom 
minster,  upon  application  made  to  him  by  or  on  behalf  of  the  criminal    within  two 
and  upon  proof  that  reasonable  notice  of  the  intention  to  make  such  months. 
application  has  been  given  to  a  Secretary  of  State,  to  order  the  criminal 

to  be  discharged  out  of  custody,  unless  sufficient  cause  is  shown  to  the 
contrary. 

13.  The  warrant  of  the  police  magistrate  issued  in  pursuance  of  this  Execution  of 
Act  may  be  executed  in  any  part  of  the  United  Kingdom  in  the  same  warrant  of 
manner  as  if  the   same  had  been   originally  issued   or  subsequently  Pouce  magis- 
indorsed  by  a  justice  of  the  peace  having  jurisdiction  in  the  place  where  trate' 

the  same  is  executed. 
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14.  Depositions  or  statements  on  oath,  taken  in  a  foreign  state,  and 
copies  of  such  original  depositions  or  statements,  and  foreign  certificates 
of  or  judicial  documents  stating  the  fact  of  conviction,  may,  if  duly 
authenticated,  be  received  in  evidence  in  proceedings  under  this  Act. 

15.  Foreign  warrants  and  depositions  or  statements  on  oath,  and 
copies  thereof,  and  certificates  of  or  judicial  documents  stating  the  fact 
of  a  conviction,  shall  be  deemed  duly  authenticated  for  the  purposes  of 
this  Act  if  authenticated  in  manner  provided  for  the  time  being  by  law 
or  authenticated  as  follows  : 

(1.)  If  the  warrant  purports  to  be  signed  by  a  judge,  magistrate,  or 

officer  of  the  foreign  state  where  the  same  was  issued ; 

(2.)  If  the  depositions  or  statements  or  the  copies  thereof  purport  to 

be  certified  under  the  hand  of  a  judge,  magistrate,  or  officer  of 

the  foreign  state  where  the  same  were  taken  to  be  the  original 

depositions  or  statements,  or  to  be  true  copies  thereof,  as  the 

case  may  require  ;  and 

(3.)  If   the  certificate  of  or  judicial   document  stating  the  fact  of 

conviction  purports  to  be  certified  by  a  judge,  magistrate,  or 

officer  of  the  foreign  state  where  the  conviction  took  place ;  and 

if  in  every  case  the  warrants,  depositions,  statements,  copies,  certificates, 

and  judicial  documents  (as  the  case  may  be)  are  authenticated  by  the 

oath  of  some  witness  or  by  being  sealed  with  the  official  seal  of  the 

minister  of  justice,  or  some  other  minister  of  state :  And  all  courts  of 

justice,  justices,  and  magistrates  shall  take  judicial  notice  of  such  official 

seal,  and  shall  admit  the  documents  so  authenticated  by  it  to  be  received 

in  evidence  without  further  proof. 

Crimes  committed  at  sea. 

>  16.  Where  the  crime  in  respect  of  which  the  surrender  of  a  fugitive 
criminal  is  sought  was  committed  on  board  any  vessel  on  the  high  seas 
which  comes  into  any  port  of  the  United  Kingdom,  the  following  pro- 
visions shall  have  effect : 

1.  This  Act  shall  be  construed  as  if  any  stipendiary  magistrate  in 

England  or  Ireland,  and  any  sheriff  or  sheriff  substitute  in  Scot- 
land, were  substituted  for  the  police  magistrate  throughout  this 
Act,  except  the  part  relating  to  the  execution  of  the  warrant  of 
the  police  magistrate : 

2.  The  criminal  may  be  committed  to  any  prison  to  which  the  person 

committing  him  has  power  to  commit  persons  accused  of  the  like 
crime : 

3.  If  the  fugitive  criminal  is  apprehended  on  a  warrant  issued  without 

the  order  of  a  Secretary  of  State,  he  shall  be  brought  before  the 
stipendiary  magistrate,  sheriff,  or  sheriff  substitute  who  issued 
the  warrant,  or  who  has  jurisdiction  in  the  port  where  the  vessel 
lies,  or  in  the  place  nearest  to  that  port. 


Proceedings 
as  to  fugitive 
criminals  in 
British  pos- 
sessions. 


Fugitive  criminals  in  British  Possessions. 
17.  This  Act,  when  applied  by  Order  in  Council, 
shall,  unless  it  is  otherwise  provided  by  such  Order, 
extend  to  every  British  possession  in  the  same  manner 
as  if  throughout  this  Act  the  British  possession  were 
substituted  for  the  United  Kingdom  or  England,  as  the 
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case  may  require,  but  with  the  following  modifications  ; 

namely, 

(1.)  The  requisition  for  the  surrender  of  a  fugitive 
criminal  who  is  in  or  suspected  of  being  in  a 
British  possession  may  be  made  to  the  Gover- 
nor of  that  British  possession  by  any  person 
recognised  by  that  Governor  as  a  consul- 
general,  consul,  or  vice-consul,  or  (if  the  fugi- 
tive criminal  has  escaped  from  a  colony  or 
dependency  of  the  foreign  state  on  behalf  of 
which  the  requisition  is  made)  as  the  Gover- 
nor of  such  colony  or  dependency : 
(2.)  No  warrant  of  a  Secretary  of  State  shall  be  re- 
quired, and  all  powers  vested  in  or  acts  autho- 
rized or  required  to  be  done  under  this  Act 
by  the  police  magistrate  and  the  Secretary  of 
State,  or  either  of  them,  in  relation  to  the 
surrender  of  a  fugitive  criminal,  may  be  done 
by  the  Governor  of  the  British  possession 
alone  : 
(3.)  Any  prison  in  the  British  possession  may  be 
substituted  for  a  prison  in  Middlesex : 

(4.)  A  judge  of  any  court  exercising  in  the  British 
possession  the  like  powers  as  the  Court  of 
Queen's  Bench  exercises  in  England  may 
exercise  the  power  of  discharging  a  criminal 
when  not  conveyed  within  two  months  out 
of  such  British  possession. 


18.  If  by  any  law  or  ordinance,  made  before  or  saving  of  la-ws 
after  the  passing  of  this  Act  by  the  Legislature  of  any  possessions. 
British  possession,  provision  is  made  for  carrying  into 
effect  within  such  possession  the  surrender  of  fugitive 
criminals  who  are  in  or  suspected  of  being  in  such 
British  possession.  Her  Majesty  may,  by  the  Order  in 
Council  applying  this  Act  in  the  case  of  any  foreign 
state,  or  by  any  subsequent  order,  either 

suspend    the    operation    within    any     such     British 
possession  of  this  Act,  or  of  any  part  thereof,  so 
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far  as  it  relates  to  such  foreign  state,  and  so  long 
as  such  law  or  ordinance  continues  in  force  there, 
and  no  longer; 
or  direct  that  such  law  or  ordinance,  or  any  part 
thereof,  shall  have  effect  in  such  British  posses- 
sion, with  or  without  modifications  and  alterations, 
as  if  it  were  part  of  this  Act. 


General  Provisions. 

19.  Where,  in  pursuance  of  any  arrangement  with  a  foreign  state,  any 
person  accused  or  convicted  of  any  crime  which,  if  committed  in  England, 
would  be  one  of  the  crimes  described  in  the  first  schedule  to  this  Act  is 
surrendered  by  that  foreign  state,  such  person  shall  not,  until  he  has 
been  restored  or  had  an  opportunity  of  returning  to  such  foreign  state, 
be  triable  or  tried  for  any  offence  committed  prior  to  the  surrender  in 
any  part  of  Her  Majesty's  dominions  other  than  such  of  the  said  crimes 
as  may  be  proved  by  the  facts  on  which  the  surrender  is  grounded. 

20.  The  forms  set  forth  in  the  second  schedule  to  this  Act,  or  forms  as 
near  thereto  as  circumstances  admit,  may  be  used  in  all  matters  to  which 
such  forms  refer,  and  in  the  case  of  a  British  possession  may  be  so  used 
mutatis  mutandis,  and  when  used  shall  be  deemed  to  be  valid  and  suffi- 
cient in  law. 

21.  Her  Majesty  may,  by  Order  in  Council,  revoke  or  alter,  subject  to 
the  restrictions  of  this  Act,  any  Order  in  Council  made  in  pursuance  of 
this  Act,  and  all  the  provisions  of  this  Act  with  respect  to  the  original 
order  shall  (so  far  as  applicable)  apply,  mutatis  mutandis,  to  any  such 
new  order. 

22.  This  Act  (except  so  far  as  relates  to  the  execution  of  wan-ants  in 
the  Channel  Islands)  shall  extend  to  the  Channel  Islands  and  Isle  of 
Man  in  the  same  manner  as  if  they  were  part  of  the  United  Kingdom ; 
and  the  royal  courts  of  the  Channel  Islands  are  hereby  respectively 
authorised  and  required  to  register  this  Act. 

23.  Nothing  in  this  Act  shall  affect  the  lawful  powers  of  Her  Majesty 
or  of  the  Governor-General  of  India  in  Council  to  make  treaties  for  the 
extradition  of  criminals  with  Indian  native  states,  or  with  other  Asiatic 
states  conterminous  with  British  India,  or  to  carry  into  execution  the 
provisions  of  any  such  treaties  made  either  before  or  after  the  passing  of 
this  Act. 

Power  of  24.  The  testimony  of  any  witness  may  be  obtained  in  relation  to  any 

foreign  state  to  criminal  matter  pending  in  any  court  or  tribunal  in  a  foreign  state  in 

obtain  evidence  \fce  manner  as  it  may  be  obtained  in  relation  to  any  civil  matter  under 

Kiuedo6  ^ne  "^c*  °^  ^e  sessi°n  °f  tne  nineteenth  and  twentieth  years  of  the  reign 

of  Her  present  Majesty,  chapter  one   hundred  and  thirteen,  intituled 

"  An  Act  to  provide  for  Taking  Evidence  in  Her  Majesty's  Dominions 

in   relation   to   civil  and   commercial  matters  pending  before   foreign 

tribunals ;  "  and  all  the  provisions  of  that  Act  shall  be  construed  as  if  the 

term  civil  matter  included  a  criminal  matter,  and  the  term  cause  included 

a  proceeding  against  a  criminal :  Provided  that  nothing  in  this  section 

shall  apply  in  the  case  of  any  criminal  matter  of  a  political  character. 


Criminal  sur- 
rendered by 
foreign  state 
not  triable  for 
previous 
crime. 


As  to  use  of 
forms  in  se- 
cond schedule. 


Revocation,  &c. 
of  Order  in 
Council. 


Application 
of  Act  in 
Channel 
Islands  and 
Isle  of  Man. 


Saving  for  In- 
dian treaties. 
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25.  For  the  purposes  of  this  Act,  every  colony,  dependency,  and  con-  Foreign  state 
stituent  part  of  a  foreign  state,  and  every  vessel  of  that  state,  shall  (ex-  in^^g  " 
cept  where  expressly  mentioned  as  distinct  in  this  Act)  be  deemed  to  be  P6n 
within  the  jurisdiction  of  and  to  be  part  of  such  foreign  state. 

26.  In  this  Act,  unless  the  context  otherwise  requires  [For  Inter-  Definition  of 
pretation  of  terms  in  Canadian  Act,  see  sec.  2  of  E.  S.  C.  s.  142], —        terms. 

The  term  "British  possession "  means  any  colony,  plantation,  island,  "  British  pos- 
territory,  or  settlement  within  Her  Majesty's  dominions,  and  not  sessions :" 
within  the  United  Kingdom,  the  Channel  Islands,  and  Isle  of  Man  ; 
and  all  colonies,  plantations,  islands,  territories,   and    settlements 
under  one  legislature,  as  herein-after  defined,  are  deemed  to  be  one 
British  possession : 

The   term    "  legislature "    means   any   person   or   persons   who    can  "  Legislature :" 
exercise  legislative   authority  in  a  British  possession,   and  where 
there  are  local  legislatures  as  well  as  a  central  legislature,  means  the 
central  legislature  only : 

The  term  "  Governor"  means  any  person  or  persons  administering  the  "  Governor  :" 
government  of  a  British  possession,  and  includes  the  Governor  of 
any  part  of  India  : 

The  term  "extradition  crime"  means  a  crime  which,  if  committed  in  "Extradition 
England  or  within  English  jurisdiction,  would  be  one  of  the  crimes  crime :" 
described  in  the  first  schedule  to  this  Act : 

The  terms  "  conviction"  and  "convicted"  do  not  include  or  refer  to  "  Conviction  :" 
a  conviction  which  under  foreign  law  is  a  conviction  for  contumacy, 
but  the  term  "accused  person"  includes  a  person  so  convicted  for 
contumacy  : 

The  term  "fugitive  criminal"  means  any  person  accused  or  convicted  "Fugitive 
of  an  extradition  crime  committed  within  the  jurisdiction  of  any  criminal:" 
foreign  state  who  is  in  or  is  suspected  of  being  in  some  part  of  Her 
Majesty's  dominions ;  and  the  term  "  fugitive  criminal  of  a  foreign  "  Fugitive 
state"  means  a  fugitive  criminal  accused  or  convicted  of  an  extra-  criminal  of  a  _ 
dition  crime  committed  within  the  jurisdiction  of  that  state  :  foreign  state:'' 

The  term  "  Secretary  of  State"  means  one  of  Her  Majesty's  Principal  "  Secretary  of 
Secretaries  of  State :  State :" 

The  term  "  police  magistrate"  means  a  chief  magistrate  of  the  metro-  "  Police  ma- 

politan  police  courts,  or  one  of  the  other  magistrates  of  the  metro-  gistrate  :" 

politan  police  court  in  Bow  Street : 
The  term  "justice  of  the  peace"  includes  in  Scotland  any  sheriff,  "  Justice  of 

sheriff's  substitute,  or  magistrate  :  the  peace :"  ' 

The  term  "  warrant,"  in  the  case  of  any  foreign  state,  includes  any  "  Warrant." 

judicial  document  authorising  the  arrest  of  a  person   accused   or 

convicted  of  crime. 

Repeal  of  Acts. 

27.  The  Acts  specified  in  the  third  schedule  to  this  Act  are  hereby  Repeal  of  Acts 
repealed  as  to  the  whole  of  Her  Majesty's  dominions :   and  this  Act  in  third  sehe- 
(with  the  exception  of  anything  contained  in  it  which  is  inconsistent  dule' 

with  the  treaties  referred  to  in  the  Acts  so  repealed)  shall  apply  (as 
regards  crimes  committed  either  before  or  after  the  passing  of  this  Act) 
in  the  case  of  the  foreign  states  with  which  those  treaties  are  made  in 
the  same  manner  as  if  an  Order  in  Council  referring  to  such  treaties  had 
been  made  in  pursuance  of  this  Act,  and  as  if  such  order  had  directed 
that  every  law  and  ordinance  which  is  in  force  in  any  British  possession 
with  respect  to  such  treaties  should  have  effect  as  part  of  this  Act. 
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Provided  that  if  any  proceedings  for  or  in  relation  to  the  surrender  of 
a  fugitive  criminal  have  been  commenced  under  the  said  Acts  previously 
to  the  repeal  thereof,  such  proceedings  may  be  completed,  and  the  fugitive 
surrendered,  in  the  same  manner  as  if  this  Act  had  not  passed. 


SCHEDULES. 

FIRST  SCHEDULE. 

List  of  Crimes. 

The  following  list  of  crimes  is  to  be  construed  according  to  the  law 
existing  in  England,  or  in  a  British  possession  (as  the  case  may  be),  at 
the  date  of  the  alleged  crime,  whether  by  common  law  or  by  statute 
made  before  or  after  the  passing  of  this  Act : 

[Numbered  as  in  Canadian  Act,  R.  S.  C,  1886,  c.  142.,  1st  Sch. 
The  brackets  denote  the  additions  in  the  Canadian  Act.] 

(1)  Murder,  and  attempt  and  conspiracy  to  murder. 

(2)  Manslaughter. 

(3)  Counterfeiting  and  altering  money,  and  uttering  counterfeit  or 

altered  money. 

(4)  Forgery,  counterfeiting,   and   altering   and  uttering  what  is 

forged  or  counterfeited  or  altered. 
(5  &  6)  Embezzlement  and  larceny. 

(7)  Obtaining  money  or  goods  by  false  pretences. 

(8)  Crimes  by  bankrupts  against  bankruptcy  [or  insolvency  (Can,)] 

law. 

(9)  Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  director,  or 

member,  or  public  officer  of  any  company  [to  which  fraud  is 
(Can.)2  made  criminal  by  any  Act  for  the  time  being  in  force. 

(10)  Rape. 

(11)  Abduction. 

(12)  Child  stealing. 

(13)  [Kidnapping  in  Canadian  Act,  see  36  &  37  Vict.  (Imp.)  c.  60.] 

(14)  [False  imprisonment  in  Canadian  Act.] 

(15)  Burglary  and  housebreaking  [or  shop  breaking.] 

(16)  Arson. 

(17)  Robbery  with  violence  [with  violence  not  in  Canadian  Act]. 

(18)  Threats  by  letter  or  otherwise  with  intent  to  extort. 

(19)  [Perjury  or  Subordination  of  perjury  in  Canadian  Act.] 

(20)  Piracy  by  law  of  nations  [or  in    Canadian  Act,  Piracy  by 

Municipal  law  or  law  of  Nations  committed  on  board  of  or 
against  a  vessel  of  a  foreign  state]. 

(21)  Sinking  or  destroying  a  vessel  at  sea,  or  attempting  or  con- 

spiring to  do  so.  [This  runs  in  the  Canadian  Act: — 
"  Criminal  scuttling  or  destroying  such  a  vessel  at  sea, 
whether  on  the  high  seas  or  on  the  great  lakes  of  North 
America,  or  attempting  or  conspiring  to  do  so."] 

(22)  Assaults  on  board  a  ship  on  the  high  seas  with  intent  to  destroy 

life  or  to  do  grievous  bodily  harm.  [In  the  Canadian  Act, 
"  Assault  on  board  such  vessel  at  sea,  whether  on  the  high 
seas  or  on  the  great  lakes  of  North  America,  with  intent 
to  destroy  life  or  do  grievous  bodily  harm."] 
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(23)  Kevolt  or  conspiracy  to  revolt  by  two  or  more  persons  on  board 
a  ship  on  the  high  seas  against  the  authority  of  the  master. 
[The  Canadian  Act  is,  "  Eevolt  or  conspiracy  to  revolt  by 
two  or  more  persons  on  board  such  a  vessel  at  sea,  whether 
on  the  high  seas  or  on  the  great  lakes  of  North  America 
against  the  authority  of  the  master."] 


[See  the  following  Imperial  Act,  36  &  37  Vict.,  1873,  c.  60.,  for  the 
following  additions  numbered  as  follows  in  the  Canadian.] 

(24)  [The  Canadian  Act  proceeds,  "  Any  offence  under  either  of  the 

following  Acts,  and  not  included  in  any  foregoing  portion  of 

this  schedule, 
(ct)  "  An  Act  respecting  offences  against  the  person." 
(6)  "  The  Larceny  Act." 
(c)  "  An  Act  respecting  forgery." 
{d)  "An  Act  respecting  offences  relating  to  the  coin." 
(e)  "  An  Act  respecting  malicious  injuries  to  property."] 

(25)  [Any  offence  which  is,  in  the  case  of  the  principal  offender, 
"  included  in  any  foregoing  portion  of  this  schedule,  and  for 

which  the  fugitive  criminal,  though  not  the  principal,  is  liable 
to  be  tried  or  punished  as  if  he  were  the  principal.] 


SECOND  SCHEDULE. 
Form  of  Order  of  Secretary  of  State  to  the  Police  Magistrate. 

To  the  chief  magistrate  of  the  metropolitan  police  courts  or  other 
magistrate  of  the  metropolitan  police  court  in  Bow  Street 
[or  the  stipendiary  magistrate  at  ] . 

Whereas,  in  pursuance  of  an  arrangement  with  , 

referred  to  in  an  Order  of  Her  Majesty's  Council  dated  the 
day  of  ,  a  requisition  has  been  made  to  me,  , 

one  of  Her  Majesty's  Principal  Secretaries  of  State,  by  , 

the  diplomatic  representative  of  ,  for  the  surrender  of 

,  late  of  ,  accused  [or  convicted] 

of  the  commission  of  the  crime  of  within  the  jurisdiction 

of  :  Now  I  hereby,  by  this  my  order  under  my  hand 

and  seal,  signify  to  you  that  such  requisition  has  been  made,  and  require 
you  to  issue  your  warrant  for  the  apprehension  of  such  fugitive,  provided 
that  the  conditions  of  The  Extradition  Act,  1870,  relating  to  the  issue 
of  such  warrant,  are  in  your  judgment  complied  with. 

Given  under  the  hand  and  seal  of  the  undersigned,  one  of  Her 

Majesty's  Principal  Secretaries  of  State,  this 

day  of  18 

Form  of  Warrant  of  Apprehension  by  Order  of  Secretary  of  State. 
Metropolitan      ") 

C^counf'or      lT°  a11  and  each  °f  the  constables  of  the  metropolitan 
borongh°of  7  0r  ]  |      Police  f orce  lor  of  the  county  or  borough  of  ] 

to  wit.  J 

Whereas  the  Bight  Honourable  one  of  Her 

Majesty's  Principal  Secretaries  of  State,  by  order  under  his  hand  and 
seal,  hath  signified  to  me  that  requisition  hath  been  duly  made  to  him  for 
the  surrender  of  late  of  accused  [or 
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convicted]  of  the  commission  of  the  crime  of  within  the 

jurisdiction  of  :  This  is  therefore  to  command  you 

in  Her  Majesty's  name  forthwith  to  apprehend  the  said 
pursuant  to  The  Extradition  Act,  1870,  wherever  he  may  be  found  in 
the  United  Kingdom  or  Isle  of  Man,  and  bring  him  before  me  or  some 
other  [magistrate  sitting  in  this  court  {alter  as  required)'],  to  show  cause 
why  he  should  not  be  surrendered  in  pursuance  of  the  said  Extradition 
Act,  for  which  this  shall  be  your  warrant. 

Given  under  my  hand  and  seal  at  [Bow  Street  (alter  as  required), 
one  of  the  police  courts  of  the  metropolis]  this 
day  of  ,  A.D. 

J.  P. 
[Note. — The  Canadian  Act  contains  "Form  1,  2,  and  3,"  and  they 
appear  as  printed  in  italics.] 

(Form  1,  Canada  Act) 
Form  of  Warrant  of  Apprehension  without  Order  of  Secretary  of  State. 
Metropolitan       ~) 
police  district,      I  To  an  anij  eac]l  0f  the  constaoies  0f  the  metropolitan 

borough  of*7  °'    ]  '      Police  force  [or  oi  tlle  county  or  borough  of         ]. 
To  wit.  J 

Whereas  it  has  been  shown  to  the  undersigned  [In  Canadian  Act,  a 
judge  under  "  The  Extradition  Act "] ,  one  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  metropolitan  police  district  [or  the  said  county 
or  borough  of  ],  that  late  of 

is  accused  [or  convicted]  of  the  commission  of  the  crime  of 
tcithin  the  jurisdiction  of  :   This  is  therefore  to  command 

you  in  Her  Majesty's  name  forthwith  to  apprehend  the  said 
and  to  bring  him  before  me  or  some  other  [In  Canadian  Act,  judge 
under  the  said  Act]  magistrate  sitting  at  this  court  [or  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  county  [or  borough]  of 
]  to  be  further  dealt  with  according  to  law,  for 
which  this  shall  be  your  warrant. 

Given  under  my  hand  and  seal  at  Bow  Street,  one  of  the  police 
courts  of  the  metropolis,  [or  in  the  county  or 

borough  aforesaid]  this  day  of 

A.D. 

J.  P. 
Form  of  Warrant  for  bringing  Prisoner  before  the  Police 
Magistrate. 

County  [or  bo- 1  To  constable  of  the  police  force  of 

rough]  of        L  and  to  all  other  peace  officers  in  the 

to  wit.       J      said  county  [or  borough]  of 

Whereas  late  of  accused  [or  alleged 

to  be  convicted  of]  the  commission  of  the  crime  of  within 

the  jurisdiction  of  has  been  apprehended  and  brought  before 

the.undersigned,  one  of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  said  county  [or  borough]  of  And  whereas  by  The 

Extradition  Act,  1870,  he  is  required  to  be  brought  before  the  chief 
magistrate  of  the  metropolitan  police  court,  or  one  of  the  police  magis- 
trates of  the  metropolis  sitting  at  Bow  Street,  within  the  metropolitan 
police  district  [or  the  stipendiary  magistrate  for  ]  :  This 

is  therefore  to  command  you  the  said  constable  in  Her  Majesty's  name 
forthwith  to  take  and  convey  the  said  to  the  metropolitan 

police  district  [or  the  said  ]  and  there  carry  him  before 
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the  said  chief  magistrate  or  one  of  the  police  magistrates  of  the  metro- 


or  before  a  stipendiary 
to  show  cause  why  he 


polis  sitting  at  Bow  Street  within  the  said  district 

magistrate  sitting  in  the  said 

should  not  be  surrendered  in  pursuance  of  The  Extradition  Act,  1870, 

and  otherwise  to  be  dealt  with  in  accordance  with  law,  for  which  this 

shall  be  your  warrant. 

Given  under  my  hand  and  seal  at  in  the  county  [or 

borough]  aforesaid,  this  day  of  A.D. 

J.  P. 
(Form  2  in  Canadian  Act.) 
Form  of  Warrant  of  Committal. 
Metropolitan    1  To  one  of  the  constables  of  the  metro- 

police  district,    I      p0litan  police    force    [or   of  the  police  force  of  the 
borouXof7  °r]  f     coimty  or  borough  of  ],  and  to  the 

To  wit.        J      keeper  of  the  at 

Be  it  remembered,  that  on  this  day  of 

in  the  year  of  our  Lord  late  of  is  brought 

before  me  [In  Canadian  Act,  a  judge  under  "  The  Extradition 
Act"~\  [The  Canadian  Act  goes  on,  who  has  been  apprehended  under 
the  said  Act  to  be  dealt  with  according  to  law,  and  forasmuch 
as  I  have  determined  that  he  should  be  surrendered  in  pursuance 
of  the  said  Act  on  the  ground  of  his  being  accused  [or  convicted] 
of  the  crime  of  within  the  jurisdiction  of 

— instead  of  the  above  words  in  italics  the  English  form  continues  after 
the  words  "  before  me  "  : — the  chief  magistrate  of  the  metropolitan  police 
courts  [or  one  of  the  police  magistrates  of  the  metropolis]  sitting  at  the 
police  court  in  Bow  Street,  within  the  metropolitan  police  district  [or  a 
stipendiary  magistrate  for  ,]  to  show  cause  why  he  should  not 

be  surrendered  in  pursuance  of  The  Extradition  Act,  1870,  on  the  ground 
of  his  being  accused  [or  convicted]  of  the  commission  of  the  crime 
of  within  the  jurisdiction  of  ,  and  foras- 

much as  no  sufficient  cause  has  been  shown  to  me  why  he  should  not  be 
surrendered  in  pursuance  of  the  said  Act : 

[Then  the  following  so  far  as  is  common  to  both  forms]  This  is  there- 
fore to  command  you  the  said  constable  in  Her  Majesty's  name  forth- 
with to  convey  and  deliver  the  body  of  the  said  into 
the  custody  of  the  said  keeper  of  the  at 
and  you  the  said  keeper  to  receive  the  said  into  your 
custody,  and  him  there  safely  to  keep  until  he  is  thence  delivered  pur- 
suant to  the  provisions  of  the  said  Extradition  Act,  for  which  this  shall 
be  your  warrant. 

Given  under  my  hand  and  seal  at  Bow  Street,  one  of  the  police 
courts  of  the  metropolis,  [or  at  the  said 
this  day  of  A.D. 

J.  P. 

(Form  3  in  Canadian  Act.) 

Form  of  "Warrant  of  [  Order  of  Minister  of  Justice]  Secretary  of 

State  for  Surrender  of  Fugitive. 
To  the  keeper  of  [the]  [at]  and  to 

Whereas  late  of  accused  [or  con- 

victed] of  the  commission  of  the  crime  of  within  the 

jurisdiction  of  ,  was  delivered  into  the  custody  of  you 

the  keeper  of  [the]  [at] 

by  warrant  dated  pursuant  to  The  Extradition  Act,  1870  : 

Now  I  do  hereby,  in  pursuance  of  the  said  Act,  order  you  the  said 
S  2340.  3  d 
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keeper  to  deliver  the  body  of  the  said  into  the  custody 

of  the  said  ,  and  I  command  you  the  said 

to  receive  the  said  into  your  custody,  and  to  convey  him 

within  the  jurisdiction  of  the  said  ,  and  there  place  him 

in  the  custody  of  any  person  or  persons  [or  of  ]  appointed 

by  the  said  to  receive  him,  for  which  this  shall  be  your 

warrant. 

Given  under  the  hand  and  seal  of  the  undersigned  [in  Canadian 
Act,  Minister  of  Justice  of  Canada^,  one  of  Her  Majesty's  Principal 
Secretaries  of  State,  this  day  of 

THIRD  SCHEDULE. 


Year  and  Chapter. 


Title. 


Preamble. 

21  &  22  Viet, 
c.  99. 


6  &  7  Vict.  c.  75. 


6  &  7  Vict.  c.  7( 


8  &  9  Vict,  c.  120. 


25  &  26  Vict.  c.  70.  - 


29&30  Vict.  c.  121. 


An  Act  for  giving  effect  to  a  convention  between 
Her  Majesty  and  the  King  of  the  French  for 
the  apprehension  of  certain  offenders. 

An  Act  for  giving  effect  to  a  treaty  between  Her 
Majesty  and  the  United  States  of  America  for 
the  apprehension  of  certain  offenders. 

An  Act  for  facilitating  execution  of  the  treaties 
with  France  and  the  United  States  of 
America  for  the  apprehension  of  certain 
offenders. 

An  Act  for  giving  effect  to  a  convention  between 
Her  Majesty  and  the  King  of  Denmark  for 
the  mutual  surrender  of  criminals. 

An  Act  for  the  amendment  of  the  law  relating 
to  treaties  of  extradition. 


33  &  34  VICT.  (1870)  c.  66. 

Repealed  by  S.  L.  R.  (1894)  57  &  58  Vict.  c.  56. 

An  Act  to  make  further  provision  for  the  Government 
of  British  Columbia.  [9th  Aug.  1870.] 

WHEREAS  in  pursuance  of  the  powers  vested  in  Her  Majesty 
by  an  Act  passed  in  the  session  holden  in  the  twenty-first  and 
twenty-second  years  of  Her  Majesty's  reign,  intituled  "  An  Act  to  pro- 
vide for  the  government  of  British  Columbia,"  Her  Majesty  did,  by  an 
Order  in  Council,  bearing  date  the  eleventh  day  of  June  one  thousand 
eight  hundred  and  sixty-three,  constitute  a  Legislature,  consisting  of 
the  Governor  and  a  Legislative  Council  in  the  said  colony  of  British 
Columbia  .- 

And  whereas  by  the  British  Columbia  Act  of  1866  Vancouver  Island 
was  united  to  British  Columbia  and  made  subject  to  the  said  Legislature, 
and  the  number  of  the  Legislative  Council  was  increased  so  as  to  provide 
for  the  representation  of  Vancouver  Island : 

And  whereas  it  is  expedient  to  alter  the  constitution  of  the  said 
Legislature  ; 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
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and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  "  The  British  Columbia  Government  Short  title. 
Act,  1870." 

2.  For  the  purposes  of  this  Act,  the  term  "  Governor  "  shall  mean  Jf^*^™. 
the  officer  for  the  time  being  administering  the  government  of  British  ernor  » 
Columbia. 

3.  Her  Majesty  may,  by  any  Order  or  Orders  in  Council,  revoke  the  Power  to  Her 
said  recited  Order  in  Council,  and  may  from  time  to  time  make,  and  Majesty  by 
when  made  revoke  or  alter,  Orders  in  Council  for  constituting  a  Legisla-  cj[  ^^^{^^ 
ture  consisting  of  the  Governor  and  a  Legislative  Council  for  the  said  a  Legislature, 
colony,  and  may  by  any  such  Order  make  such  provisions  and  regula- 
tions respecting  the  constitution,  powers,  and  proceedings  of  the  said 
legislature,  or  either  branch  thereof,  the  number,  the  appointment,  and 

election  of  the  members  of  the  Legislative  Council,  their  tenure  of 
office,  and  generally  in  respect  to  such  Legislature,  or  either  branch 
thereof,  as  may  seem  to  her  expedient. 

4.  Her  Majesty  may  from  time  to  time,  by  any  such  Order  or  Orders  Power  to  Her 
in   Council,  empower  the  Governor  of  the  said  colony,  with  or  without  Majesty  to  dele- 
any  conditions  or  restrictions,  by  proclamation,  to  determine  the  qualifi-  2owers  to  tjje 
cation  of  electors  and  of  elective  members  of  the  Legislative  Council,  G-OTernor  of 
and  to  make  provision  for  the  division  of  the  said  colony  into  convenient  British  Cohim- 
electoral  districts ;  for  the  registration  of  persons  qualified  to  vote,  and  hia. 

the  compilation  and  revision  of  lists  of  all  such  persons ;  for  the  appoint- 
ment of  returning  officers ;  for  the  issuing,  executing,  and  returning  the 
necessary  writs  for  the  election  of  members  to  the  said  Legislative 
Council ;  for  taking  the  poll  thereat,  and  determining  the  validity  of  all 
disputed  returns;. and  generally  for  securing  the  orderly,  effective,  and 
impartial  conduct  of  such  elections,  and  to  revoke  any  proclamation 
previously  made.     [See  21  &  22  Vict.  c.  99.] 


33  &  34  VICT.  (1870)  c.  82. 

Repealed  by  36  &  37  Vict.  c.  45.  s.  9. ;  which  Sec.  9 
has  been  repealed  by  S.  L.  R.  Act  (1883),  46  &  47 
Vict.  c.  39. 

An  Act  to  authorise  the  Commissioners  of  Her  Majesty's 
Treasury  to  guarantee  the  payment  of  a  loan  to  be 
raised  by  the  Government  of  Canada  for  the  con- 
struction of  fortifications  in  that  country. 

[9th  Aug.  1870.  ] 

WHEREAS  by  an  Act  of  the  Parliament  of  Canada  of  the  year 
1868,  chapter  forty -one,  the  Governor  in  Council  was  authorised 
to  raise  by  way  of  loan  upon  the  guarantee  of  the  Commissioners  of  Her 
Majesty's  Treasury  (in  this  Act  referred  to  as  "the  Treasury"),  for  the 
purpose  of  the  construction  of  the  fortifications  therein  mentioned,  sums 
not  exceeding  one  million  one  hundred  thousand  pounds,  and  the  sums 
so  raised,  with  the  interest  thereon,  and  such  sums  as  might  be  necessary 
to  repay  the  said  loan,  either  by  way  of  a  sinking  fund,  not  exceeding 
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one  per  cent.,  or  in  such  other  way  and  subject  to  such  conditions  as 
the  Governor  in  Council,  with  the  assent  of  the  Treasury,  might  deter- 
mine, were  charged  on  the  Consolidated  Revenue  Fund  of  Canada  next 
after  the  appropriation  for  the  construction  of  the  Intercolonial  Railway  : 

And  whereas  it  is  expedient  to  authorise  the  Treasury  to  give  such 
guarantee  : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

Short  title.  1.  This  Act  may  be  cited  as  "the  Canada  Defences  Loan  Act,  1870." 

Power  to  the  2.  The  Treasury  may  guarantee,  in  such  manner  and  form  as  they 

Treasury  to        think  fit,  the  payment  of  the  principal  of  any  loan  raised  by  the  Grovern- 
guarantee  loan.  ment  0f  Canada  in  pursuance  of  the  said  Act,  and  of  interest  thereon  at 
a  rate  not  exceeding  four  per  cent. 

Conditions  of         3,  The  Treasury  shall  not  give  any  guarantee  under  this  Act  unless 
guarantee.  an(j  untn  provision  is  made  to  the  satisfaction  of  the  Treasury — 

(1.)  For  the  due  payment,  custody,  and  application  of  the  money 
raised  by  the  loan,  in  such  manner  as  the  Treasury  from 
time  to  time  direct : 
(2.)  For  remitting  to  the  Treasury  the  annual  sums  for  the  sinking 
fund  by  equal  half-yearly  payments,  in  such  manner  as  the 
Treasury  from  time  to  time  direct,  and  for  the  investment 
and  accumulation  thereof,  under  their  direction,  in  the  names 
of  four  trustees  nominated  from  time  to  time,  two  by  the 
Treasury  and  two  by  the  Government  of  Canada. 

Application  of  4.  The  said  sinking  fund  may  be  invested  only  in  such  securities  as 
sinking  fund,  the  Government  of  Canada  and  the  Treasury  from  time  to  time  agree 
upon,  and  shall,  whetiher  invested  or  not,  be  applied  from  time  to  time, 
under  the  direction  of  the  Treasury,  in  discharging  the  principal  of  the 
said  loan ;  and  the  interest  arising  from  such  securities  (including  the 
interest  accruing  in  respect  of  any  part  of  the  loan  discharged  by  means 
of  the  sinking  fund),  and  the  resulting  income  thereof,  shall  be  invested 
and  applied  as  part  of  such  sinking  fund. 


Alteration  of 
Act  relating  to 
guaranteed 
loan. 


Issue  out  of 
Consolidated 
Fund. 


Certificate  of 
amount  paid 
out  of  Consoli- 
dated Fund. 


5.  Every  Act  passed  by  the  Parliament  of  Canada  which  in  any  way 
impairs  the  priority  of  the  charge  upon  the  Consolidated  Revenue  Fund 
of  Canada  created  by  that  Parliament  of  the  said  loan  and  the  interest 
and  sinking  fund  thereof,  and  the  sums  paid  out  of  the  Consolidated 
Fund  of  the  United  Kingdom  and  the  interest  thereon,  shall,  so  far  only 
as  it  impairs  such  priority,  be  void,  unless  such  Act  has  been  reserved 
for  the  signification  of  Her  Majesty's  pleasure. 

6.  The  Treasury  are  hereby  authorised  to  cause  to  be  issued  from 
time  to  time  out  of  the  growing  produce  of  the  Consolidated  Fimd 
of  the  United  Kingdom  such  sums  of  money  as  may  at  any  time  be 
required  to  be  paid  to  fulfil  the  guarantee  under  this  Act  in  respect 
either  of  principal  or  interest. 

7.  The  Treasury  may  from  time  to  time  certify  to  one  of  Her 
Majesty's  Principal  Secretaries  of  State  the  amount  which  has  been 
paid  out  of  the  Consolidated  Fund  of  the  United  Kingdom  to  fulfil  the 
guarantee  under  this  Act,  and  the  date  of  such  payment ;  such  certificate 
shall  be  communicated  to  the  Governor  of  Canada,  and  shall  be  conclusive 
evidence  of  the  amount  having  been  so  paid  and  of  the  time  when  the 
same  was  so  paid. 
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8.  The  Treasury  shall  cause  to  be  prepared,  and  laid  before  both  £^°£°f^°  be 
Houses  of  Parliament,  a  statement  of  any  guarantee  given  under  this  p^rliaem°™t 
Act,  and  an  account  of  all  sums  issued  out  of  the  Consolidated  Fund  of 
the  United  Kingdom  for  the  purposes  of  this  Act  within  one  month 
after  the  same  are  so  given  or  issued,  if  Parliament  be  then  sitting,  or, 
if  Parliament  be  not  sitting,  then  within  fourteen  days  after  the  then 
next  meeting  of  Parliament. 

33  &  34  VICT.  (1870)  c.  90. 

Sec.  31  repealed  by  S.  L.  R,  Act,  1883,  46  &  47  Vict. 
c.  39.  Preamble;  Sec.  3,  from  "  sball  come,"  where 
those  words  first  occur,  to  "  thereof  and  "  ;  Sec.  23,  the 
words  "  Commissioners  of  "  ;  Sec.  26,  from  "  or  other  " 
to  "time  being,"  and  the  words  "to  the  Lord  Lieu- 
tenant"; Sec.  30,  so  far  as  relates  to  the  term  "The 
Secretary  of  State,"  repealed  by  S.  L.  It.  Act,  1893 
(No.  2),  56  &  57  Vict.  c.  54. 

An  Act  to  Regulate  the  Conduct  of  Her  Majesty's  sub- 
jects during  the  Existence  of  Hostilities  between 
Foreign  States  with  which  Her  Majesty  is  at 
Peace.  [9th  Aug.  1870.] 

WHEREAS  it  is  expedient  to  make  provision  for  the  regulation 
of  the  conduct  of  Her  Majesty's  subjects  during  the  existence 
of  hostilities  between  foreign  states  with  which  Her  Majesty  is  at 
peace  : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Preliminary. 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Foreign  Enlist-  Short  title  of 
ment  Act,  1870."  Act. 

2.  This  Act  shall  extend  to  all  the  dominions  of  Her  Majesty,  includ-  Application  of 
ing  the  adjacent  territorial  waters.  Act- 

3.  This  Act  shall  come  into  operation  in  the  United  Kingdom  imme-  Commence- 
diately  on  the  passing  thereof,  and  shall  be  proclaimed  in  every  British  ment  of  Act. 
possession  by  the  Governor  thereof  as  soon  as  may  be  after  he  receives 

notice  of  this  Act,  and  shall  come  into  operation  in  that  British  posses- 
sion on  the  day  of  such  proclamation,  and  the  time  at  which  this  Act 
comes  into  operation  in  any  place  is,  as  respects  such  place,  in  this  Act 
referred  to  as  the  commencement  of  this  Act. 

Illegal  Enlistment. 

4.  If  any  person,  without  the  licence  of  Her  Majesty,  being  a  British  Penalty  on 

subject,  within  or  without  Her  Majesty's  dominions,  accepts  or  agrees  to  enlistment  in 

accept  any  commission  or  engagement  in  the  military  or  naval  service  of  service  of 

foreign  state. 
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Penalty  on 
leaving  Her 
Majesty's  do- 
minions with 
intent  to  serve 
a  foreign  state. 


Penalty  on 
embarking 
persons  under 
false  represen- 
tations as  to 
service. 


any  foreign  state  at  war  with  any  foreign  state  at  peace  with  Her 
Majesty,  and  in  this  Act  referred  to  as  a  friendly  state,  or  whether  a 
British  subject  or  not  within  Her  Majesty's  dominions,  induces  any 
other  person  to  accept  or  agree  to  accept  any  commission  or  engage- 
ment in  the  military  or  naval  service  of  any  such  foreign  state  as  afore- 
said,— 

He  shall  be  guilty  of  an  offence  against  this  Act,  and  shall  be 
punishable  by  fine  and  imprisonment,  or  either  of  such  punish- 
ments, at  the  discretion  of  the  court  before  which  the  offender 
is  convicted ;,  and  imprisonment,  if  awarded,  may  be  either 
with  or  without  hard  labour. 

5.  If  any  person,  without  the  licence  of  Her  Majesty,  being  a  British 
subject,  quits  or  goes  on  board  any  ship  with  a  view  of  quitting  Her 
Majesty's  dominions,  with  intent  to  accept  any  commission  or  engage- 
ment in  the  military  or  naval  service  of  any  foreign  state  at  war  with  a 
friendly  state,  or,  whether  a  British  subject  or  not,  within  Her  Majesty's 
dominions,  induces  any  other  person  to  quit  or  to  go  on  board  any 
ship  with  a  view  of  quitting  Her  Majesty's  dominions  with  the  like 
intent, — 

He  shall  be  guilty  of  an  offence  against  this  Act,  and  shall  be 
punishable  by  fine  and  imprisonment,  or  either  of  such  punish- 
ments, at  the  discretion  of  the  court  before  which  the  offender 
is  convicted ;  and  imprisonment,  if  awarded,  may  be  either 
with  or  without  hard  labour. 

6.  If  auy  person  induces  any  other  person  to  quit  Her  Majesty's 
dominions  or  to  embark  on  any  ship  within  Her  Majesty's  dominions 
under  a  misrepresentation  or  false  representation  of  the  service  in  which 
such  person  is  to  be  engaged,  with  the  intent  or  in  order  that  such  person 
may  accept  or  agree  to  accept  any  commission  or  engagement  in  the 
military  or  naval  service  of  any  foreign  state  at  war  with  a  friendly 
state, — 

He  shall  be  guilty  of  an  offence  against  this  Act,  and  shall  be 
punishable  by  fine  and  imprisonment,  or  either  of  such  punish- 
ments, at  the  discretion  of  the  court  before  which  the  offender 
is  convicted ;  and  imprisonment,  if  awarded,  may  be  either 
with  or  without  hard  labour. 


Penalty  on  7.  If  the  master  or  owner  of  any  ship,  without  the  licence  of  Her 

taking  illegally  Majesty,  knowingly  either  takes  on  board,  or  engages  to  take  on  board, 
enlisted  persons  or  has  on  board  such  ship  within  Her  Majesty's  dominions,  any  of  the 
on  board  ship,    f 0nowjng  personS)  in  this  Act  referred  to  as  illegally  enlisted  persons ; 
that  is  to  say, 

(1.)  Any  person  who,  being  a  British  subject  within  or  without  the 
dominions  of  Her  Majesty,  has,  without  the  licence  of  Her 
Majesty,  accepted  or  agreed  to  accept  any  commission  or 
engagement  in  the  military  or  naval  service  of  any  foreign 
state  at  war  with  any  friendly  state ; 
(2.)  Any  person,  being  a  British  subject,  who,  without  the  licence  of 
Her  Majesty,  is  about  to  quit  Her  Majesty's  dominions  with 
intent  to  accept  any  commission  or  engagement  in  the  military 
or  naval  service  of  any  foreign  state  at  war  with  a  friendly 
state; 
(3.)  Any  person  who  has  been  induced  to  embark  under  a  misrepre- 
sentation or  false  representation  of  the  service  in  which  such 
person  is  to  be  engaged,  with  the  intent  or  in  order  that  such 
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person  may  accept  or  agree  to  accept  any  commission  or  engage- 
ment in  the  military  or  naval  service  of  any  foreign  state  at 
war  with  a  friendly  state ; 
Such  master  or  owner  shall  be  guilty  of  an  offence  against  this  Act,  and 
the  following  consequences  shall  ensue ;  that  is  to  say, 

(1.)  The  offender  shall  be  punishable  by  fine  and  imprisonment,  or 
either  of  such  punishments,  at  the  discretion  of  the  court 
before  which  the  offender  is  convicted;  and  imprisonment, 
if  awarded,  may  be  either  with  or  without  hard  labour ;  and 

(2.)  Such  ship  shall  be  detained  until  the  trial  and  conviction  or 
acquittal  of  the  master  or  owner,  and  until  all  penalties  inflicted 
on  the  master  or  owner  have  been  paid,  or  the  master  or 
owner  has  given  security  for  the  payment  of  such  penalties 
to  the  satisfaction  of  two  justices  of  the  peace,  or  other 
magistrate  or  magistrates  having  the  authority  of  two  justices 
of  the  peace ;  and 

(3.)  All  illegally  enlisted  persons  shall  immediately  on  the  discovery 
of  the  offence  be  taken  on  shore,  and  shall  not  be  allowed  to 
return  to  the  ship. 


Illegal  Shipbuilding  and  Illegal  Expeditions. 

8.  If  any  person  within  Her  Majesty's  dominions,  without  the  licence  Penalty  on 
of  Her  Majesty,  does  any  of  the  following  acts ;  that  is  to  say,  j!^f v1  s!lip~ 

(1.)  Builds  or  agrees  to  build,  or  causes  to  be  built  any  ship  with  jjjLal'exDe-1 
intent  or  knowledge,  or  having   reasonable   cause   to   believe  ditions. 
that  the  same  shall  or  will  be  employed  in   the  military  or 
naval  service  of  any  foreign  state   at  war  with   any  friendly 
state;  or 
(2.)  Issues  or  delivers  any  commission  for  any  ship  with  intent  or 
knowledge,  or  having  reasonable  cause  to  believe  that  the  same 
shall  or  will  be  employed  in  the  military  or  naval  service  of  any 
foreign  state  at  war  with  any  friendly  state  ;  or 
(3.)  Equips  any  ship  with  intent  or  knowledge,  or  having  reasonable 
cause  to  believe  that  the  same  shall  or  will  be  employed  in  the 
military  or  naval  service  of  any  foreign  state  at  war  with  any 
friendly  state ;  or 
(4.)  Despatches,  or  causes  or  allows  to  be  despatched,  any  ship  with 
intent  or  knowledge,  or  having  reasonable   cause   to   believe 
that  the  same  shall  or  will  be  employed  in  the  military  or  naval 
service  of  any  foreign  state  at  war  with  any  friendly  state  ; 
Such  person  shall  be  deemed  to  have  committed  an  offence  against  this 
Act,  and  the  following  consequences  shall  ensue  : 

(1.)  The  offender  shall  be  punishable  by  fine  and  imprisonment,  or 
either  of  such  punishments,  at  the  discretion  of  the  court  before 
which  the  offender  is  convicted ;  and  imprisonment,  if  awarded, 
may  be  either  with  or  without  hard  labour ; 
(2.)  The  ship  in  respect  of  which  any  such  offence  is  committed,  and 
her  equipment,  shall  be  forfeited  to  Her  Majesty : 
Provided  that  a  person  building,  causing  to  be  built,  or  equipping  a  ship 
in  any  of  the  cases  aforesaid,  in  pursuance  of  a  contract  made  before  the 
commencement  of  such  war  as  aforesaid,  shall  not  be  liable  to  any  of  the 
penalties  imposed  by  this  section  in  respect  of  such  building  or  equipping 
if  he  satisfies  the  conditions  following  ;  that  is  to  say, 

(1.)  If  forthwith  upon  a  proclamation  of  neutrality  being  issued  by 
Her  Majesty,  he  gives  notice  to  the  Secretary  of  State  that  he 


792   33  &  34  VICT.  c.  90.— PENALTIES  FOE  AIDING,  &c.  [1870. 


Presumption  as 
to  evidence 
in  case  of 
illegal  ship. 


Penalty  on 
aiding  the 
warlike  equip- 
ment of  foreign 
ships. 


is  so  building,  causing  to  be  built,  or  equipping  suck  ship,  and 
furnishes  such  particulars  of  the  contract  and  of  any  matters 
relating  to,  or  done,  or  to  be  done  under  the  contract  as  may 
be  required  by  the  Secretary  of  State  : 
(2.)  If  he  gives  such  securit)',  and  takes  and  permits  to  be  taken  such 
other  measures,  if  any,  as  the  Secretary  of  State  may  prescribe 
for  ensuring  that  such  ship  shall  not  be  despatched,  delivered, 
or  removed  without  the  licence  of  Her  Majesty  until  the  termi- 
nation of  such  war  as  aforesaid. 

9.  Where  any  ship  is  built  by  order  of  or  on  behalf  of  any  foreign 
state  when  at  war  with  a  friendly  state,  or  is  delivered  to  or  to  the  order 
of  such  foreign  state,  or  any  person  who  to  the  knowledge  of  the  person 
building  is  an  agent  of  such  foreign  state,  or  is  paid  for  by  such  foreign 
state  or  such  agent,  and  is  employed  in  the  military  or  naval  service  of 
such  foreign  state,  such  ship  shall,  until  the  contrary  is  proved,  be 
deemed  to  have  been  built  with  a  view  to  being  so  employed,  and  the 
burden  shall  lie  on  the  builder  of  such  ship  of  proving  that  he  did  not 
know  that  the  ship  was  intended  to  be  so  employed  in  the  military  or 
naval  service  of  such  foreign  state. 

10.  If  any  person  within  the  dominions  of  Her  Majesty,  and  without 
the  licence  of  Her  Majesty, — 

By  adding  to  the  number  of  the  guns,  or  by  changing  those  on  board 
for  other  guns,  or  by  the  addition  of  any  equipment  for  war,  increases  or 
augments,  or  procures  to  be  increased  or  augmented,  or  is  knowingly 
concerned  in  increasing  or  augmenting  the  warlike  force  of  any  ship 
which  at  the  time  of  her  being  within  the  dominions  of  Her  Majesty  was 
a  ship  in  the  military  or  naval  service  of  any  foreign  state  at  war  with 
any  friendly  state, — 

Such  person  shall  be  [;uilty  of  an  offence  against  this  Act,  and  shall 
be  punishable  by  fine  and  imprisonment,  or  either  of  such 
punishments,  at  the  discretion  of  the  court  before  which  the 
offender  is  convicted ;  and  imprisonment,  if  awarded,  may  be 
either  with  or  without  hard  labour. 

11.  If  any  person  within  the  limits  of  Her  Majesty's  dominions  and 
without  the  licence  of  Her  Majesty, — 

Prepares  or  fits  out  any  naval  or  military  expedition  to  proceed 
against  the  dominions  of  any  friendly  state,  the  following  consequences 
shall  ensue : 

(1.)  Every  person  engaged  in  such  preparation  or  fitting  out,  or 
assisting  therein,  or  employed  in  any  capacity  in  such  expedi- 
tion, shall  be  guilty  of  an  offence  against  this  Act,  and  shall  be 
punishable  by  fine  and  imprisonment,  or  either  of  such  punish- 
ments, at  the  discretion  of  the  court  before  which  the  offender 
is  convicted ;  and  imprisonment,  if  awarded,  may  be  either  with 
or  without  hard  labour. 

(2.)  All  ships,  and  their  equipments,  and  all  arms  and  munitions  of 
war,  used  in  or  forming  part  of  such  expedition,  shall  be 
forfeited  to  Her  Majesty. 

Punishment  of  12.  Any  person  who  aids,  abets,  counsels,  or  procures  the  commission 
of  any  offence  against  this  Act  shall  be  liable  to  be  tried  and  punished  as 
a  principal  offender. 


Penalty  on 
fitting  out 
naval  or  mili- 
tary expedi- 
tions -without 
licence. 


accessories!. 


.Limitation  of 
term  of  im- 
prisonment. 


13.  The  term  of  imprisonment  to  be  awarded  in  respect  of  any  offence 
against  this  Act  shall  not  exceed  two  years. 
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Illegal  Prize. 

14.  If,  during  the  continuance  of  any  war  in  which  Her  Majesty  may  Illegal  prize 
be  neutral,  any  ship,  goods,  or  merchandise  captured  as  prize  of  war  )?<?".8£t  lnt° 
within  the  territorial  jurisdiction  of  Her  Majesty,  in  violation  of  the  T^t^,e^01  S 
neutrality  of  this  realm,  or  captured  by  any  ship  which  may  have  been 

built,  equipped,  commissioned,  or  despatched,  or  the  force  of  which  may 
have  been  augmented,  contrary  to  the  provisions  of  this  Act,  are  brought 
within  the  limits  of  Her  Majesty's  dominions  by  the  captor,  or  any  agent 
of  the  captor,  or  by  any  person  having  come  into  possession  thereof  with 
knowledge  that  the  same  was  prize  of  war  so  captured  as  aforesaid,  it 
shall  be  lawful  for  the  original  owner  of  such  prize,  or  his  agent  or  for 
any  person  authorized  in  that  behalf  by  the  Government  of  the  foreign 
state  to  which  such  owner  belongs,  to  make  application  to  the  Court  of 
Admiralty  for  seizure  and  detention  of  such  prize,  and  the  court  shall,  on 
due  proof  of  the  facts,  order  such  prize  to  be  restored. 

Every  such  order  shall  be  executed  and  carried  into  effect  in  the  same 
manner,  and  subject  to  the  same  right  of  appeal,  as  in  case  of  any  order 
made  in  the  exercise  of  the  ordinary  jurisdiction  of  such  court;  and  in 
the  meantime  and  until  a  final  order  has  been  made  on  such  application 
the  court  shall  have  power  to  make  all  such  provisional  and  other  orders 
as  to  the  care  or  custody  of  such  captured  ship,  goods,  or  merchandise, 
and  (if  the  same  be  of  perishable  nature,  or  incurring  risk  of  deteriora- 
tion) for  the  sale  thereof,  and  with  respect  to  the  deposit  or  investment 
of  the  proceeds  of  any  such  sale,  as  may  be  made  by  such  court  in  the 
exercise  of  its  ordinary  jurisdiction. 

General  Provision. 

15.  For  the  purposes  of  this  Act,  a  licence  by  Her  Majesty  shall  be  Licence  by 
under  the  sign  manual  of  Her  Majesty,  or  be  signified  by  Order  in  ]Jer  M;1Jesty> 
Council  or  by  proclamation  of  Her  Majesty.  how  granted. 

Legal  Procedure. 

16.  Any  offence  against  this  Act  shall,  for  all  purposes  of  and  incidental  Jurisdiction 
to  the  trial  and  punishment  of  any  person  guilty  of  any  such  offence,  be  in  respect  of 
deemed  to  have  been  committed  either  in  the  place  in  which  the  offence  offeI,ces  by  . 
was  wholly  or  partly  committed,  or  in  any  place  within  Her  Majesty's  ^°nS  agamS 
dominions  in  which  the  person  who  committed  such  offence  may  be. 

17.  Any  offence  against  this  Act  may  be  described  in  any  indictment  Venue  in 
or  other  document  relating  to  such  offence,  in  cases  where  the  mode  of  respect  of 
trial  requires  such  a  description,  as  having  been  committed  at  the  place  offenees  h7 
where  it  was  wholly  or  partly  committed,  or  it  may  be  averred  generally  Persons- 

to  have  been  committed  within  Her  Majesty's  dominions,  and  the  venue  2iJ%  25  ^  lct' 
or  local  description  in  the  margin  may  be  that  of  the  county,  city,  or  °'      ' 
place  in  which  the  trial  is  held. 

18.  The  following  authorities,  that  is  to  say,  in  the  United  Kingdom  Power  to  re- 
any  judge  of  a  superior  court,  in  any  other  place  within  the  jurisdiction  m0Te  offenders 
of  any  British  court  of  justice,  such  court,  or,  if  there  are  more  courts  for  trial- 
than  one,  the  court  having  the  highest  criminal  jurisdiction  in  that  place, 

may,  by  warrant  or  instrument  in  the  nature  of  a  warrant  in  this  section 
included  in  the  term  "  warrant,"  direct  that  any  offender  charged  with 
an  offence  against  this  Act  shall  be  removed  to  some  other  place  in  Her 
Majesty's  dominions  for  trial  in  cases  where  it  appears  to  the  authority 
granting  the  warrant  that  the  removal  of  such  offender  would  be  con- 
ducive to  the  interests  of  justice,  and  any  prisoner  so  removed  shall  be 
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triable  at  the  place  to  which  he  is  removed,  in  the  same  manner  as  if  his 
offence  had  been  committed  at  such  place. 

Any  warrant  for  the  purposes  of  this  section  may  be  addressed  to  the 
master  of  any  ship  or  to  any  other  person  or  persons,  and  the  person  or 
persons  to  whom  such  warrant  is  addressed  shall  have  power  to  convey 
the  prisoner  therein  named  to  any  place  or  places  named  in  such 
warrant,  and  to  deliver  him,  when  arrived  at  such  place  or  places,  into 
the  custody  of  any  authority  designated  by  such  warrant. 

Every  prisoner  shall,  during  the  time  of  his  removal  under  any  such 
warrant  as  aforesaid,  be  deemed  to  be  in  the  legal  custody  of  the  person 
or  persons  empowered  to  remove  him. 
•** 
Jurisdiction  jg_  All  proceedings  for  the  condemnation  and  forfeiture  of  a  ship,  or 

in  respect  ot        g^p  anj  eqUipment)  0r  arms  and  munitions  of  war,  in  pursuance  of  this 
ships  for  -^ct  shall  require  the  sanction  of  the  Secretary  of  State  or  such  chief 

offences  against  executive  authority  as  is  in  this  Act  mentioned,  and  shall  be  had  in  the 
Act.  Court  of  Admiralty,  and  not  in   any   other  court :  and  the  Court  of 

Admiralty  shall,  in  addition  to  any  power  given  to  the  court  by  this  Act, 
have  in  respect  of  any  ship  or  other  matter  brought  before  it  in  pursu- 
ance of  this  Act  all  powers  which  it  has  in  the  case  of  a  ship  or  matter 
brought  before  it  in  the  exercise  of  its  ordinary  jurisdiction. 


^Regulations  as 
to  proceedings 
against  the 
offender  and 
against  the 
ship. 


Officers  autho- 
rized to  seize 
offending 
ships. 


20.  Where  any  offence  against  this  Act  has  been  committed  by  any 
person  by  reason  whereof  a  ship,  or  ship  and  equipment,  or  arms  and 
munitions  of  war,  has  or  have  become  liable  to  forfeiture,  proceedings 
may  be  instituted  contemporaneously  or  not,  as  may  be  thought  fit, 
against  the  offender  in  any  court  having  jurisdiction  of  the  offence,  and 
against  the  ship,  or  ship  and  equipment,  or  arms  and  munitions  of  war, 
for  the  forfeiture  in  the  Court  of  Admiralty ;  but  it  shall  not  be  necessary 
to  take  proceedings  against  the  offender  because  proceedings  are  insti- 
tuted for  the  forfeiture,  or  to  take  proceedings  for  the  forfeiture  because 
proceedings  are  taken  against  the  offender. 

21.  The  following  officers,  that  is  to  say, 

(1.)  Any  officer  of  customs  in  the  United  Kingdom,  subject  neverthe- 
less to  any  special  or  general  instructions  from  the  Commis- 
sioners of  Customs,  or  any  officer  of  the  Board  of  Trade, 
subject  nevertheless  to  any  special  or  general  instructions  from 
the  Board  of  Trade ; 

(2.)  Any  officer  of  customs  or  public  officer  in  any  British  possession, 
subject  nevertheless  to  any  special  or  general  instructions  from 
the  Governor  of  such  possession ; 
(3.)  Any  commissioned  officer  on  full  pay  in  the  military  service  of 
the   Crown,   subject  nevertheless   to   any   special  or  general 
instructions  from  his  commanding  officer ; 
(4.)  Any  commissioned  officer  on  full  pay  in  the  naval  service  of  the 
Crown,  subject  nevertheless  to  any  special  or  general  instruc- 
tions from  the  Admiralty  or  his  superior  officer, 
may  seize  or  detain  any  ship  liable  to  be  seized  or  detained  in  pursuance 
of  this  Act,  and  such  officers  are  in  this  Act  referred  to  as  the  "  local 
authority ";  but  nothing  in  this  Act  contained  shall  derogate  from  the 
power  of  the  Court  of  Admiralty  to  direct  any  ship  to  be  seized  or 
detained  by  any  officer  by  whom  such  court  may  have  power  under  its 
ordinary  jurisdiction  to  direct  a  ship  to  be  seized  or  detained. 

Powers  of  offi-  22.  Any  officer  authorized  to  seize  or  detain  any  ship  in  respect  of  any 
cers  authorized  offence  against  this  Act  may,  for  the  purpose  of  enforcing  such  seizure  or 
to  seize  ships,     detention,  call  to  his  aid  any  constable  or  officers  of  police,  or  any  officers 
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of  Her  Majesty's  army  or  navy  or  marines,  or  any  excise  officers  or 
officers  of  customs,  or  any  harbour-master  or  dock-master,  or  any  officers 
having  authority  by  law  to  make  seizures  of  ships,  and  may  put  on  board 
any  ship  so  seized  or  detained  any  one  or  more  of  such  officers  to  take 
charge  of  the  same,  and  to  enforce  the  provisions  of  this  Act,  and  any 
officer  seizing  or  detaining  any  ship  under  this  Act  may  use  force,  if 
necessary,  for  the  purpose  of  enforcing  seizure  or  detention,  and  if  any 
person  is  killed  or  maimed  by  reason  of  his  resisting  such  officer  in  the 
execution  of  his  duties,  or  any  person  acting  under  his  orders,  such 
officer  so  seizing  or  detaining  the  ship,  or  other  person,  shall  be  freely 
and  fully  indemnified  as  well  against  the  Queen's  Majesty,  her  heirs  and 
successors,  as  against  all  persons  so  killed,  maimed,  or  hurt. 

23.  If  the  Secretary  of  State  or  the  chief  executive  authority  is  satisfied  Special  power 
that  there  is  a  reasonable  and  probable  cause  for  believing  that  a  ship  of  Secretary  of 
within  Her  Majesty's  dominions  has  been  or  is  being  built,  commissioned,  '^^t°*£ 
or  equipped  contrary  to  this  Act,  and  is  about  to  be  taken  beyond  the  authority  to 
limits  of  such  dominions,  or  that  a  ship  is  about  to  be  despatched  con-  detain  ship. 
trary  to  this  Act,  such  Secretary  of   State  or  chief  executive  authority 
shall  have  power  to  issue  a  warrant  stating  that  there  is  reasonable  and 
probable  cause  for  believing  as  aforesaid,  and  upon  such  warrant  the 
local  authority  shall  have  power  to  seize  and  search  such  ship,  and  to 
detain  the  same  until  it  has  been  either  condemned  or  released  by  process 
of  law,  or  in  manner  herein-after  mentioned. 

The  owner  of  the  ship  so  detained,  or  his  agent,  may  apply  to  the 
Court  of  Admiralty  for  its  release,  and  the  court  shall  as  soon  as  possible 
put  the  matter  of  such  seizure  and  detention  in  course  of  trial  between 
the  applicant  and  the  Crown. 

If  the  applicant  establish  to  the  satisfaction  of  the  court  that  the  ship 
was  not  and  is  not  being  built,  commissioned,  or  equipped,  or  intended 
to  be  despatched  contrary  to  this  Act,  the  ship  shall  be  released  and 
restored. 

If  the  applicant  fail  to  establish  to  the  satisfaction  of  the  court  that  the 
ship  was  not  and  is  not  being  built,  commissioned,  or  equipped,  or 
intended  to  be  despatched  contrary  to  this  Act,  then  the  ship  shall  be 
detained  till  released  by  order  of  the  Secretary  of  State  or  chief  executive 
authority. 

The  court  may  in  cases  where  no  proceedings  are  pending  for  its  con- 
demnation release  any  ship  detained  under  this  section  on  the  owner 
giving  security  to  the  satisfaction  of  the  court  that  the  ship  shall  not  be 
employed  contrary  to  this  Act,  notwithstanding  that  the  applicant  may 
have  failed  to  establish  to  the  satisfaction  of  the  court  that  the  ship  was 
not  and  is  not  being  built,  commissioned,  or  intended  to  be  despatched 
contrary  to  this  Act.  The  Secretary  of  State  or  the  chief  executive 
authority  may  likewise  release  any  ship  detained  under  this  section  on  the 
owner  giving  security  to  the  satisfaction  of  such  Secretary  of  State  or 
chief  executive  authority  that  the  ship  shall  not  be  employed  contrary  to 
this  Act,  or  may  release  the  ship  without  such  security  if  the  Secretary 
of  State  or  chief  executive  authority  think  fit  so  to  release  the  same. 

If  the  court  be  of  opinion  that  there  was  not  reasonable  and  probable 
cause  for  the  detention,  and  if  no  such  cause  appear  in  the  course  of  the 
proceedings,  the  court  shall  have  power  to  declare  that  the  owner  is  to  be 
indemnified  by  the  payment  of  costs  and  damages  in  respect  of  the 
detention,  the  amount  thereof  to  be  assessed  by  the  court,  and  any 
amount  so  assessed  shall  be  payable  by  the  Commissioners  of  the 
Treasury  out  of  any  moneys  legally  applicable  for  that  purpose.  The 
Court  of  Admiralty  shall  also  have  power  to  make  a  like  order  for  the 
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Special  power 
of  local  autho- 
rity to  detain 
ship. 


Power  of 
Secretary  of 
State  or  execu- 
tive authority 
to  grant  search 
warrant. 


Exercise  of 
powers  of 


indemnity  of  the  owner,  on  the  application  of  such  owner  to  the  court, 
in  a  summary  way,  in  cases  where  the  ship  is  released  by  the  order  of 
the  Secretary  of  State  or  the  chief  executive  authority,  before  any  appli- 
cation is  made  by  the  owner  or  his  agent  to  the  court  for  such  release. 

Nothing  in  this  section  contained  shall  affect  any  proceedings  instituted 
or  to  be  instituted  for  the  condemnation  of  any  ship  detained  under  this 
section  where  such  ship  is  liable  to  forfeiture,  subject  to  this  provision, 
that  if  such  ship  is  restored  in  pursuance  of  this  section  all  proceedings 
for  such  condemnation  shall  be  stayed ;  and  where  the  court  declares 
that  the  owner  is  to  be  indemnified  by  the  payment  of  costs  and  damages 
for  the  detainer,  all  costs,  charges,  and  expenses  incurred  by  such  owner 
in  or  about  any  proceedings  for  the  condemnation  of  such  ship  shall  be 
added  to  the  costs  and  damages  payable  to  him  in  respect  of  the  detention 
of  the  ship. 

Nothing  in  this  section  contained  shall  apply  to  any  foreign  non-com- 
missioned ship  despatched  from  any  part  of  Her  Majesty's  dominions 
after  having  come  within  them  under  stress  of  weather  or  in  the  course 
of  a  peaceful  voyage,  and  upon  which  ship  no  fitting  out  or  equipping  of 
a  warlike  character  has  taken  place  in  this  country. 

24.  Where  it  is  represented  to  any  local  authority,  as  defined  by  this 
Act,  and  such  local  authority  believes  the  representation,  that  there  is  a 
reasonable  and  probable  cause  for  believing  that  a  ship  within  Her 
Majesty's  dominions  has  been  or  is  being  built,  commissioned,  or  equipped 
contrary  to  this  Act,  and  is  about  to  be  taken  beyond  the  limits  of  such 
dominions,  or  that  a  ship  is  about  to  be  despatched  contrary  to  this  Act, 
it  shall  be  the  duty  of  such  local  authority  to  detain  such  ship,  and  forth- 
with to  communicate  the  fact  of  such  detention  to  the  Secretary  of  State 
or  chief  executive  authority. 

Upon  the  receipt  of  such  communication  the  Secretary  of  State  or 
chief  executive  authority  may  order  the  ship  to  be  released  if  he  thinks 
there  is  no  cause  for  detaining  her,  but  if  satisfied  that  there  is  reasonable 
and  probable  cause  for  believing  that  such  ship  was  built,  commissioned, 
or  equipped  or  intended  to  be  despatched  in  contravention  of  this  Act,  he 
shall  issue  his  warrant  stating  that  there  is  reasonable  and  probable  cause 
for  believing  as  aforesaid,  and  upon  such  warrant  being  issued  further 
proceedings  shall  be  had  as  in  cases  where  the  seizure  or  detention  has 
taken  place  on  a  warrant  issued  by  the  Secretary  of  State  without  any 
communication  from  the  local  authority. 

Where  the  Secretary  of  State  or  chief  executive  authority  orders  the 
ship  to  be  released  on  the  receipt  of  a  communication  from  the  local 
authority  without  issuing  his  warrant,  the  owner  of  the  ship  shall  be  in- 
demnified by  the  payment  of  costs  and  damages  in  respect  of  the 
detention  upon  application  to  the  Court  of  Admiralty  in  a  summary  way 
in  like  manner  as  he  is  entitled  to  be  indemnified  where  the  Secretary  of 
State  having  issued  his  warrant  under  this  Act  releases  the  ship  before 
any  application  is  made  by  the  owner  or  his  agent  to  the  court  for  such 
release. 

25.  The  Secretary  of  State  or  the  chief  executive  authority  may,  by 
warrant,  empower  any  person  to  enter  any  dockyard  or  other  place 
within  Her  Majesty's  dominions  and  inquire  as  to  the  destination  of  any 
ship  which  may  appear  to  him  to  be  intended  to  be  employed  in  the 
naval  or  military  service  of  any  foreign  state  at  war  with  a  friendly  state, 
and  to  search  such  ship. 

26.  Any  powers  or  jurisdiction  by  this  Act  given  to  the  Secretary  of 
State  may  be  exercised  by  him  throughout  the  dominions  of  Her  Majesty, 


1870.]  33  &  34  VICT,  c.  90.— INTEKPEETATN.  CLAUSE.     797 

and  such  powers  and  jurisdiction  may  also  be  exercised  by  any  of  the   Secretary  of 
following  officers,  in  this  Act  referred  to  as  the  chief  executive  authority,  ^^e 
within  their  respective  jurisdictions;  that  is  to  say,  authority. 

(1.)  In  Ireland  by  the  Lord  Lieutenant  or  other  the  chief  governor  or 
governors  of  Ireland  for  the  time  being,  or  the  Chief  Secretary 
to  the  Lord  Lieutenant : 
(2.)  In  Jersey  by  the  Lieutenant  Governor : 
(3.)  In  Guernsey,  Alderney,  and  Sark,  and  the  dependent  islands  by 

the  Lieutenant  Governor : 
(4.)  In  the  Isle  of  Man  by  the  Lieutenant  Governor  : 
(5.)  In  any  British  possession  by  the  Governor. 

A  copy  of  any  warrant  issued  by  a  Secretary  of  State  or  by  any  officer 
authorized  in  pursuance  of  this  Act  to  issue  such  warrant  in  Ireland,  the 
Channel  Islands,  or  the  Isle  of  Man  shall  be  laid  before  Parliament. 

27.  An  appeal  may  be  had  from  any  decision  of  a  Court  of  Admiralty  Appeal  from 
under  this  Act  to  the  same  tribunal,  and  in  the  same  manner  to  and  in   Court  of  Admi- 
which  an  appeal  may  be  had  in  cases  within  the  ordinary  jurisdiction  of  ralty- 

the  court  as  a  Court  of  Admiralty. 

28.  Subject  to  the  provisions  of  this  Act,  providing  for  the  award  of  Indemnity  to 
damages  in  certain  cases,  in  respect  of  the  seizure  or  detention  of  a  omcers. 
ship  by  the  Court  of  Admiralty  no  damages  shall  be  payable,  and  no 

officer  or  local  authority  shall  be  responsible,  either  civilly  or  criminally, 
in  respect  of  the  seizure  or  detention  of  any  ship  in  pursuance  of  this 
Act. 

29=  The  Secretary  of  State  shall  not,  nor  shall  the  chief  executive  Indemnity  to 
authority  be  responsible  in  any  action  or  other  legal  proceedings  what-  Secretary  of 
soever  for  any  warrant  issued  by  him  in  pursuance  of  this  Act,  or  be      a  e°.r 
examinable  as  a  witness,  except  at  his  own  request,  in  any  court  of  authority 
justice  in  respect  of  the  circumstances  which  led  to  the  issue  of  the 
warrant. 

Interpretation  Clause. 

30.  In  this  Act,  if  not  inconsistent  with  the  context,  the  following  Interpretation 
terms  have  the  meanings  herein -after  respectively  assigned  to   them ;  of  terms- 
that  is  to  say, 

"  Foreign  state  "  includes  any  foreign   prince,  colony,  province,  or  "Foreign 
part  of  any  province  or   people,  or  any  person  or  persons  exer- 
cising or  assuming  to  exercise    the  powers  of  government  in  or 
over  any  foreign  country,  colony,  province,  or  part  of  any  province 
or  people: 

"  Military  service  "  shall  include  military  telegraphy,  and  any  other  em-  "  Military 
ployment  whatever,  in  or  in  connexion  with  any  military  operation  :  service :" 

"  Naval  service ' '  shall,  as  respects  a  person,  include  service  as  a  marine,  "  Naval 
employment  as  a  pilot  in  piloting  or  directing  the  course  of  a  service:" 
ship  of  war  or  other  ship,  when  such  ship  of  war  or  other  ship  is 
being  used  in  any  military  or  naval  operation,  and  any  employment 
whatever  on  board  a  ship  of  war,  transport,  store  ship,  privateer  or 
ship  under  letters  of  marque  ;  and  as  respects  a  ship,  include  any 
user  of  a  ship  as  a  transport,  store  ship,  privateer  or  ship  under 
letters  of  marque : 

"  United  Kingdom  "  includes  the  Isle  of  Man,  the  Channel  Islands,  "  United 
and  other  adjacent  islands  :  Kingdom :" 

"  British  possession  "  means  any  territory,  colony,  or  place  being  part  "  British 
of  Her  Majesty's  dominions,  and  not  part  of  the  United  Kingdom  possession :" 
as  defined  by  this  Act : 
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"  The  Secretary 
of  State :" 

"  Governor:'' 


"  Court  of 
Admiralty  :'' 

"  Ship  :" 


"  Building :" 
"  Equipping : 


"  Ship  and 
equipment :'' 

"  Master." 


Eepeal  of 
Foreign  En- 
listment Act. 

59  Geo.  3. 
c.  69. 


Saving  as  to 
commissioned 
foreign  ships. 


Penalties  not 
to  extend  to 
persons  en- 
tering into 
military  service 
in  Asia. 
59  Geo.  3.  c. 
69.  s.  12. 


'  The  Secretary   of  State "    shall  mean  any   one  of  Her 
Principal  Secretaries  of  State  : 

"  The  Governor  "  shall  as  respects  India  mean  the  Governor  General 
or  the  Governor  of  any  presidency,  and  where  a  British  possession 
consists  of  several  constituent  colonies,  mean  the  Governor  General 
of  the  whole  possession,  or  the  Governor  of  any  of  the  con- 
stituent colonies,  and  as  respects  any  other  British  possession  it 
shall  mean  the  officer  for  the  time  being  administering  the  govern- 
ment of  such  possession;  also  any  person  acting  for  or  in  the 
capacity  of  a  Governor  shall  be  included  under  the  term  "  Go- 
vernor "  : 

"  Court  of  Admiralty  "  shall  mean  the  High  Court  of  Admiralty  of 
England  or  Ireland,  the  Court  of  Session  of  Scotland,  or  any 
Vice- Admiralty  Court  within  Her  Majesty's  dominions: 

"  Ship  "  shall  include  any  description  of  boat,  vessel,  floating  battery, 
or  floating  craft ;  also  any  description  of  boat,  vessel,  or  other  craft 
or  battery,  made  to  move  either  on  the  surface  of  or  under  water, 
or  sometimes  on  the  surface  of  and  sometimes  under  water: 

"  Building "  in  relation  to  a  ship  shall  include  the  doing  any  act 
towards  or  incidental  to  the  construction  of  a  ship,  and  all  words 
having  relation  to  building  shall  be  construed  accordingly  : 

"Equipping"  in  relation  to  a  ship  shall  include  the  furnishing  a  ship 
with  any  tackle,  apparel,  furniture,  provisions,  arms,  munitions,  or 
stores,  or  any  other  thing  which  is  used  in  or  about  a  ship  for  the 
purpose  of  fitting  or  adapting  her  for  the  sea  or  for  naval  service, 
and  all  words  relating  to  equipping  shall  be  construed  accordingly : 

"  Ship  and  equipment "  shall  include  a  ship  and  everything  in  or 
belonging  to  a  ship : 

"  Master "  shall  include  any  person  having  the  charge  or  command 
of  a  ship. 

Repeal  of  Acts,  and  Saving  Clauses. 

31.  Prom  and  after  the  commencement  of  this  Act,  an  Act  passed  in 
the  fifty-ninth  year  of  the  reign  of  His  late  Majesty  King  George  the 
Third,  chapter  sixty-nine,  intituled  "  An  Act  to  prevent  the  enlisting  or 
engagement  of  His  Majesty's  subjects  to  serve  in  foreign  service  and 
the  fitting  out  or  equipping,  in  His  Majesty's  dominions,  vessels  for 
warlike  purposes,  without  His  Majesty's  license,"  shall  be  repealed : 
Provided  that  such  repeal  shall  not  affect  any  penalty,  forfeiture,  or 
other  punishment  incurred  or  to  be  incurred  in  respect  of  any  offence 
committed  before  this  Act  comes  into  operation,  nor  the  institution  of 
any  investigation  or  legal  proceeding,  or  any  other  remedy  for  enforcing 
any  such  penalty,  forfeiture,  or  punishment  as  aforesaid. 

32.  Nothing  in  this  Act  contained  shall  subject  to  forfeiture  any 
commissioned  ship  of  any  foreign  state,  or  give  to  any  British  court  over 
or  in  respect  of  any  ship  entitled  to  recognition  as  a  commissioned  ship 
of  any  foreign  state,  any  jurisdiction  which  it  would  not  have  had  if  this 
Act  had  not  passed. 

33.  Nothing  in  this  Act  contained  shall  extend  or  be  construed  to 
extend  to  subject  to  any  penalty  any  person  who  enters  into  the  military 
service  of  any  prince,  state,  or  potentate  in  Asia,  with  such  leave  or 
license  as  is  for  the  time  being  required  by  law  in  the  case  of  subjects  of 
Her  Majesty  entering  into  the  military  service  of  princes,  states,  or 
potentates  in  Asia. 
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33  &  34  VICT.  (1870)  c.  102.— [See  ante,  p.  773.] 

34  &  35  VICT.  (1871)  c.  28. 
Amended  by  49  &  50  Vict.  c.  35  [which  see  post]. 
Preamble  from  "Be  it  enacted  "  to  "same  as  follows" 
repealed  by  S.  L.  R.  Act,  1893  (No.  2),  56  &  57  Vict. 
c.  54. 

An  Act  respecting  the  establishment  of  Provinces 
in  the  Dominion  of  Canada.       [_29th  June  1871.] 

WHEREAS  doubts  have  been  entertained  respecting 
the  powers  of  the  Parliament  of  Canada  to 
establish  provinces  in  territories  admitted,  or  which 
may  hereafter  be  admitted,  into  the  Dominion  of  Canada, 
and  to  provide  for  the  representation  of  such  provinces 
in  the  said  Parliament,  and  it  is  expedient  to  remove 
such  doubts,  and  to  vest  such  powers  in  the  said  Par- 
liament : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Sn°rt  title. 
British  North  America  Act,  1871." 

2.  The  Parliament  of  Canada  may  from  time  to  time  Parliament  of 

i-iTT  .  .  ,...«  .  p        Canada  may 

establish,  new  provinces  in  any  territories  terming  tor  establish  new 
the  time  being  part  of  the  Dominion  of  Canada,  but  ^^forthe 
not  included  in  any  province  thereof,  and  may,  at  the  institution, 
time  of  such  establishment,  make  provision  for  the  con- 
stitution and  administration  of  any  such  province,  and 
for  the  passing  of  laws  for  the  peace,  order,  and  good 
government  of  such  province,  and  for  its  representation 
in  the  said  Parliament. 

3.  The  Parliament  of  Canada  may  from  time  to  time,  Alteration  of 
with  the  consent  of  the  Legislature  of  any  province  of  vbces.0  pr°" 
the  said  Dominion,  increase,  diminish,  or  otherwise  alter 

the  limits  of  such  province,  upon  such  terms  and  con- 
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ditions  as  may  be  agreed  to  by  the  said  Legislature,  and 
may,  with  the  like  consent,  make  provision  respecting 
the  effect  and  operation  of  any  such  increase  or  diminu- 
tion or  alteration  of  territory  in  relation  to  any  province 
affected  thereby. 
Parliament  of        4#  The  Parliament  of  Canada  may  from  time  to  time 

Canada  may  ,    ,  ,     ,  " 

legislate  for  make  provision  for  the  administration,  peace,  order,  and 
not  in^Sf  in  good  government  of  any  territory  not  for  the  time  being 
a  province.       included  in  any  province. 

Confirmation  of      5.  The  following  Acts  passed  by  the  said  Parliament 
ment  of  Ca-      of  Canada,  and  intituled  respectively, — 
32  &  33  Viet.        "  An  Act  for  the  temporary  government  of  Rupert's 
caan3d33Vict  Land    and    the   North   "Western  Territory  when 

(Canadian)  united  with  Canada;"  and 

"  An  Act  to  amend  and  continue  the  Act  thirty -two 

and  thirty-three   Victoria,  chapter  three,  and  to 

establish  and  provide  for  the  government  of  the 

province  of  Manitoba" 

shall  be  and  be  deemed  to  have  been  valid  and  effectual 

for  all  purposes  whatsoever  from  the  date  at  which  they 

respectively  received  the  assent,  in  the  Queen's  name, 

of  the  Governor-General  of  the  said  Dominion  of  Canada. 

Limitation  of         Qm  Except  as  provided  by  the  third  section  of  this 

liamentof        Act,  it  shall  not  be  competent  for  the  Parliament  of 

kglsLtefor  an  Canada  to  alter  the  provisions  of  the  last-mentioned  Act 

established       0f  ^he  gaj,j  Parliament  in  so  far  as  it  relates  to  the 

province. 

Province  of  Manitoba,  or  of  any  other  Act  hereafter 
establishing  new  provinces  in  the  said  Dominion,  subject 
always  to  the  right  of  the  Legislature  of  the  Province 
of  Manitoba  to  alter  from  time  to  time  the  provisions  of 
any  law  respecting  the  qualification  of  electors  and 
members  of  the  Legislative  Assembly  and  to  make  laws 
respecting  elections  in  the  said  province. 

35  &  36  VIOT.  (1872)  c.  29. 
Amended  by  39  &40  VIOT.  c.  43.,  50  &51  VIOT.  c.  13. 
An  Act  to  amend  the  Act  of  the  Session  of  the 
twenty-eighth  and   twenty-ninth  years  of  the 
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reign  of  Her  present  Majesty,  chapter  one  hun- 
dred and  thirteen.,  intituled   "  An  Act  to  autho- 
rize the    Payment     of    Retiring   Pensions   to 
Colonial  Governors." 
This  Act  was  amended  by  39  &  40  Vict.  c.  43  [Me  of 

Man  Act],  and  50  &  51  Vict.  c.  13.     Part  of  preamble 

repealed  by  S.  L.  E.  Act,  1893  (No.  2),  c.  54. 

35  &  36  VICT.  (1872)  c.  39. 

Preamble,  and  to  "  same  as  follows,"  repealed  by 
S.  L.  R.  Act,  1893  (No.  2),  c.  54.  [See  ante,  p.  764, 
33  &  34  Vict.  c.  14.] 

An  Act  for  amending  tbe  Law  in  certain  cases  in  rela- 
tion to  Naturalization.  [25th  July  1872.] 

WHEKEAS  by  a  Convention  between  Her  Majesty  and  the  United 
States  of  America,  supplementary  to  the  Convention  of  the  thir- 
teenth day  of  May  one  thousand  eight  hundred  and  seventy,  respecting 
naturalization,  and  signed  at  Washington  on  the  twenty-third  day  of 
February  one  thousand  eight  hundred  and  seventy-one,  and  a  copy  of 
which  is  contained  in  the  schedule  to  this  Act,  provision  is  made  in 
relation  to  the  renunciation  by  the  citizens  and  subjects  therein  men- 
tioned of  naturalization  or  nationality  in  the  presence  of  the  officers 
therein  mentioned : 

And  whereas  doubts  are  entertained  whether  such  provisions  are  alto- 
gether in  accordance  with  the  Naturalization  Act,  1870 :  And  whereas 
other  doubts  have  arisen  with  respect  to  the  effect  of  "  The  Naturaliza- 
tion Act,  1870,"  on  the  rights  of  women  married  before  the  passing  of 
that  Act ;  and  it  is  expedient  to  remove  such  doubts : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Naturalization  Act,  Short  title. 
1872,  and  this  Act  and  "  The  Naturalization  Act,  1870,"  may  be  cited 
together  as  "The  Naturalization  Acts,  1870  and  1872." 

2.  Any   renunciation    of    naturalization    or   of   nationality   made   in  Confirmation 
manner  provided  by  the  said  supplementary  Convention  by  the  persons  of  renunciation 
and  under  the  circumstances  in  the  said  Convention  in  that  behalf  men-  of  nationality 
tioned  shall  be  valid  to  all  intents,  and  shall  be  deemed  to  be  authorized  und"' the  Con" 
by  the  said  Naturalization  Act,  1870.     This  section  shall  be  deemed  to  Tent,on- 

take  effect  from  the  date  at  which  the  said  supplementary  Convention 
took  effect. 

3.  Nothing  contained  in  "  The  Naturalization  Act,  1870,"  shall  Saving  clause 
deprive  any  married  woman  of  any  estate  or  interest  in  real  or  personal  as  t0  property 
property  to  which  she  may  have  become  entitled  previously  to  the  passino-  of  married 

of  that  Act,  or  affect  such  estate  or  interest  to  her  prejudice.  &  women. 

S  2340.  3  E 
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SCHEDULE. 

Convention  between  Her  Majesty  and  the  United  States  of  America 
supplementary  to  the  Convention  of  May  13, 1870,  respecting  Naturali- 
zation. 

Signed  at  Washington,  23rd  February  1871. 

[Ratifications  exchanged  at  Washington,  May  4,  1871.] 

"Whereas  by  the  second  article  of  the  Convention  between  Her  Majesty 
the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland  and 
the  United  States  of  America  for  regulating  the  citizenship  of  subjects 
and  citizens  of  the  contracting  parties  who  have  emigrated  or  may 
emigrate  from  the  dominions  of  the  one  to  those  of  the  other  party, 
signed  at  London,  on  the  13th  of  May  1870,  it  was  stipulated  that  the 
manner  in  which  the  renunciation  by  such  subjects  and  citizens  of  their 
naturalization,  and  the  resumption  of  their  native  allegiance,  may  be 
made  and  publicly  declared,  should  be  agreed  upon  by  the  governments 
of  the  respective  countries;  Her  Majesty  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  and  the  President  of  the  United 
States  of  America,  for  the  purpose  of  effecting  such  agreement,  have 
resolved  to  conclude  a  supplemental  Convention,  and  have  named  as 
their  plenipotentiaries,  that  is  to  say ;  Her  Majesty  the  Queen  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  Sir  Edward  Thornton, 
Knight  Commander  of  the  Most  Honourable  Order  of  the  Bath,  and 
Her  Envoy  Extraordinary  and  Minister  Plenipotentiary  to  the  United 
States  of  America ;  and  the  President  of  the  United  States  of  America, 
Hamilton  Pish,  Secretary  of  State ;  who  have  agreed  as  follows : 

Article  I. 

Any  person  being  originally  a  citizen  of  the  United  States  who  had, 
previously  to  May  13,  1870,  been  naturalized  as  a  British  subject,  may 
at  any  time  before  August  10,  1872,  and  any  British  subject  who,  at  the 
date  first  aforesaid,  had  been  naturalized  as  a  citizen  within  the  United 
States,  may  at  any  time  before  May  12,  1872,  publicly  declare  his  renun- 
ciation of  such  naturalization  by  subscribing  an  instrument  in  writing, 
substantially  in  the  form  hereunto  appended,  and  designated  as  Annex  A. 

Such  renunciation  by  an  original  citizen  of  the  United  States,  of 
British  nationality,  shall,  wiihin  the  territories  and  jurisdiction  of  the 
United  States,  be  made  in  duplicate,  in  the  presence  of  any  court 
authorized  by  law  for  the  time  being  to  admit  aliens  to  naturalization,  or 
before  the  clerk  or  prothonotary  of  any  such  court :  if  the  declarant  be 
beyond  the  territories  of  the  United  States,  it  shall  be  made  in  duplicate, 
before  any  diplomatic  or  consular  officer  of  the  United  States.  One  of 
such  duplicates  shall  remain  of  record  in  the  custody  of  the  court  or 
officer  in  whose  presence  it  was  made ;  the  other  shall  be,  without  delay, 
transmitted  to  the  department  of  State. 

Such  renunciation,  if  declared  by  an  original  British  subject,  of  his 
acquired  nationality  as  a  citizen  of  the  United  States,  shall,  if  the 
declarant  be  in  the  United  Kingdom  of  Great  Britain  and  Ireland,  be 
made  in  duplicate,  in  the  presence  of  a  justice  of  the  peace ;  if  elsewhere 
in  Her  Britannic  Majesty's  dominions,  in  triplicate,  in  the  presence  of 
any  judge  of  civil  or  criminal  jurisdiction,  of  any  justice  of  the  peace, 
or  of  any  other  officer  for  the  time  being  authorized  by  law,  in  the  place' 
in  which  the  declarant  is,  to  administer  an  oath  for  any  judicial  or  other 
legal  purpose ;  if  out  of  Her  Majesty's  dominions,  in  triplicate,  in  the 
presence  of  any  officer  in  the  diplomatic  or  consular  service  of  Her 
Majesty. 
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Article  II. 
The  contracting  parties  hereby  engage  to  communicate  each  to  the 
other,  from  time  to  time,  lists  of  the  persons  who,  within  their  respective 
dominions  and  territories,  or  before  their  diplomatic  and  consular  officers, 
have  declared  their  renunciation  of  naturalization,  with  the  dates  and 
places  of  making  such  declarations,  and  such  information  as  to  the  abode 
of  the  declarants,  and  the  times  and  places  of  their  naturalization,  as  they 
may  have  furnished. 

Article  III. 

The  present  Convention  shall  be  ratified  by  Her  Britannic  Majesty, 
and  by  the  President  of  the  United  Stales  by  and  with  the  advice  and 
consent  of  the  Senate  thereof,  and  the  ratifications  shall  be  exchanged  at 
Washington  as  soon  as  may  be  convenient. 

ANNEX  A. 

I,  A.B.,  of  [insert  abode],  being  originally  a  citizen  of  the  United 
States  of  America  [or  a  British  subject],  and  having  become  naturalized 
within  the  dominions  of  Her  Britannic  Majesty  as  a  British  subject  [or 
as  a  citizen  within  the  United  States  of  America],  do  hereby  renounce 
my  naturalization  as  a  British  subject  [or  citizen  of  the  United  States], 
and  declare  that  it  is  my  desire  to  resume  my  nationality  as  a  citizen  of 
the  United  States  [or  British  subject]. 

(Signed)         A.  B. 

Made  and  subscribed  before  me    .     .     .     .in  [insert  country  or  other 
sub -division,  and  state  province,  colony,  legation  or  consulate]  this, 
day  of  .  .   18  . 

(Signed)         E.  F.,  Justice  of  the  Peace  [or  other  title] . 

L.S.  L.S. 
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Preamble,  and   to    "  same,  as    follows "  repealed  by 
S.  L.  R.  Act,  1893  (No.  2),  c.  54.    See  38  &  39  Vict.  c.  52. 
An  Act  to  carry  into  effect  a  Treaty  between  Her 
Majesty  and  the  United  States  of  America. 

[6th  Aug.  1872.] 

WHEREAS  a  treaty  between  Her  Majesty  and  the 
United  States  of  America  was  signed  at  Wash- 
ington on  the  eighth  day  of  May  one  thousand  eight 
hundred  and  seventy-one,  and  was  duly  ratified  on  the 
seventeenth  day  of  June  of  that  year,  which,  amongst 
pther  things,  contained  the  articles  set  out  in  the  sche- 
dule to  this  Act : 

And  whereas  an  Act  intituled  "  An  Act  relating  to 
the  Treaty  of   Washington,  1871,"  has  been  passed  by 

3  e  2 
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Suspension 
of  Acts  at 
variance  with 
articles. 


Provision  for 
extension  of 
articles  to 
Newfoundland. 


the  Parliament  of  Canada  for  the  purpose  of  carrying 
into  operation  the  said  articles  : 

And  whereas  an  Act  intituled  "  An  Act  relating  to 
the  Treaty  of  Washington,  1871,"  has  been  passed  by 
the  Legislature  of  Prince  Edward's  Island  for  the  pur- 
pose of  carrying  into  operation  the  said  articles  : 

And  whereas  the  Congress  of  the  United  States  of 
America  have  not  as  yet  passed  any  Act  for  carrying 
into  operation  on  the  part  of  the  United  States  the  said 
articles  [but  see  38  &  39  Vict.  c.  52.  Awarded  sum 
paid,  and  a  balance  of  nearly  12,000Z.  paid  into  the 
Bri.  Ct.  Oh.  to  await  distribution] : 

And  whereas  it  is  expedient  to  make  provision  by  Act 
of  Parliament  for  carrying  into  operation  the  said  articles : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  As  soon  as  the  law  required  to  carry  into  operation, 
on  the  part  of  the  United  States  of  America,  the  articles 
set  out  in  the  schedule  to  this  Act  has  been  passed  by 
the  Congress  of  the  United  States,  and  come  into  force, 
all  Acts  of  Parliament  and  laws  which  operate  to  pre- 
vent the  said  articles  from  taking  full  effect  shall,  so  far 
as  they  so  operate,  be  suspended  and  have  no  effect 
during  the  period  mentioned  in  the  article  numbered 
thirty -three  in  the  schedule  to  this  Act. 

2.  Whenever  the  necessary  laws  have  been  passed  by 
the  Legislature  of  Newfoundland  and  approved  by  Her 
Majesty  for  carrying  into  operation  the  articles  in  the 
schedule  to  this  Act  so  far  as  they  relate  to  Newfound- 
land, it  shall  be  lawful  for  the  officer  administering  the 
government  of  Newfoundland,  at  any  time  during  the 
suspension,  in  pursuance  of  this  Act,  of  the  above-men- 
tioned Acts  of  Parliament  and  laws,  by  his  proclamation, 
to  declare  that,  after  a  time  fixed  in  such  proclamation 
for  that  purpose,  this  Act  and  the  articles  in  the  schedule 
to  this  Act  shall  extend,  and  the  same  accordingly  shall 
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extend  to  Newfoundland,  so  far  as  they  are  applicable 
thereto. 

3.  This  Act  may  be  cited  as  "  The  Treaty  of  Wash-  short  title. 
ington  Act,  1872." 

SCHEDULE. 

Articles  of  the  Treaty  of  Washington  of  the  8th  May  1871 
which  are  referred  to  in  the  foregoing  Act. 

Article  XVIII. 

It  is  agreed  by  the  High  Contracting  Parties  that,  in  addition  to  the 
liberty  secured  to  the  United  States  fishermen  by  the  Convention 
between  Great  Britain  and  the  United  States,  signed  at  London  on  the 
20th  day  of  October  1818,  of  taking,  curing,  and  drying  fish  on  certain 
coasts  of  the  British  North  American  colonies  therein  defined,  the 
inhabitants  of  the  United  States  shall  have,  in  common  with  the  subjects 
of  Her  Britannic  Majesty,  the  liberty,  for  the  term  of  years  mentioned 
in  Article  XXXIII.  of  this  treaty,  to  take  fish  of  every  kind,  except 
shell-fish,  on  the  sea  coasts  and  shores,  and  in  the  bays,  harbours,  and 
creeks  of  the  provinces  of  Quebec,  Nova  Scotia,  and  New  Brunswick, 
and  the  colony  of  Prince  Edward's  Island,  and  of  the  several  islands 
thereunto  adjacent,  without  being  restricted  to  any  distance  from  the 
shore,  with  permission  to  land  upon  the  said  coasts  and  shores  and 
islands,  and  also  upon  the  Magdalen  Islands,  for  the  purpose  of  drying 
their  nets  and  curing  their  fish  ;  provided  that,  in  so  doing,  they  do  not 
interfere  with  the  rights  of  private  property,  or  with  British  fishermen, 
in  the  peaceable  use  of  any  part  of  the  said  coasts  in  their  occupancy  for 
the  same  purpose. 

It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the 
sea  fishery,  and  that  the  salmon  and  shad  fisheries,  and  all  other  fisheries 
in  rivers  and  the  mcuths  of  rivers,  are  hereby  reserved  exclusively  for 
British  fishermen. 

Article  XIX. 

It  is  agreed  by  the  High  Contracting  Parties  that  British  subjects 
shall  have,  in  common  with  the  citizens  of  the  United  States,  the  liberty, 
for  the  term  of  years  mentioned  in  Article  XXXIII.  of  this  treaty,  to 
take  fish  of  every  kind,  except  shell-fish,  on  the  eastern  sea-coasts  and 
shores  of  the  United  States  north  of  the  thirty-ninth  parallel  of  north 
latitude,  and  on  the  shores  of  the  several  islands  thereunto  adjacent, 
and  in  the  bays,  harbours,  and  creeks  of  the  said  sea-coasts  and  shores 
of  the  United  States  and  of  the  said  islands,  without  being  restricted  to 
any  distance  from  the  shore,  with  permission  to  land  upon  the  said 
coasts  of  the  United  States  and  of  the  islands  aforesaid,  for  the  purpose 
of  drying  their  nets  and  curing  their  fish ;  provided  that,  in  so  doing, 
they  do  not  interfere  with  the  rights  of  private  property,  or  with  the 
fishermen  of  the  United  States,  in  the  peaceable  use  of  any  part  of  the 
said  coasts  in  their  occupancy  for  the  same  purpose. 

It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the 
sea  fishery,  and  that  salmon  and  shad  fisheries,  and  all  other  fisheries, 
in  rivers  and  mouth  of  rivers  are  hereby  reserved  exclusively  for  fisher- 
men of  the  United  States. 

Article  XX. 

It  is  agreed  that  the  places  designated  by  the  Commissioners  appointed 
under  the  first  article  of  the  Treaty  between    Great  Britain  and  the 
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United  States,  concluded  at  Washington  on  the  5th  of  June  1854,  upon 
the  coasts  of  Her  Britannic  Majesty's  dominions  and  the  United  States, 
or  places  reserved  from  the  common  right  of  fishing  under  that  treaty, 
shall  be  regarded  as  in  like  manner  reserved  from  the  common  right  of 
fishing  under  the  preceding  articles.  In  case  any  question  should  arise 
between  the  Governments  of  Her  Britannic  Majesty  and  of  the  United 
States  as  to  the  common  right  of  fishing,  in  places  not  thus  designated  as 
reserved,  it  is  agreed  that  a  Commission  shall  be  appointed  to  designate 
such  places,  and  shall  be  constituted  in  the  same  manner,  and  have  the 
same  powers,  duties,  and  authority  as  the  Commission  appointed  under 
the  said  first  Article  of  the  Treaty  of  the  5th  of  June  1854. 

Article  XXI. 

It  is  agreed  that,  for  the  term  of  years  mentioned  in  Article  XXXIII. 
of  this  Treaty,  fish  oil  and  fish  of  all  kinds  (except  fish  of  the  inland 
lakes,  and  of  the  rivers  falling  into  them,  and  except  fish  preserved  in 
oil),  being  the  produce  of  the  fisheries  of  the  Dominion  of  Canada,  or  of 
Prince  Edward'' s  Island,  or  of  the  United  States,  shall  be  admitted  into 
each  country,  respectively,  free  of  duty. 

Article  XXII. 

Inasmuch  as  it  is  asserted  by  the  Government  of  Her  Britannic 
Majesty  that  the  privileges  accorded  to  the  citizens  of  the  United  States 
under  Article  XVIII.  of  this  Treaty  are  of  greater  value  than  those 
accorded  by  Articles  XIX.  and  XXI.  of  this  Treaty  to  the  subjects  of 
Her  Britannic  Majesty,  and  this  assertion  is  not  admitted  by  the  Govern- 
ment of  the  United  States ;  it  is  further  agreed  that  Commissioners 
shall  be  appointed  to  determine,  having  regard  to  the  privileges  accorded 
by  the  United  States  to  the  subjects  of  Her  Britannic  Majesty,  as  stated 
in  Articles  XIX.  and  XXI.  of  this  Treaty,  the  amount  of  any  compen- 
pensation  which,  in  their  opinion,  ought  to  be  paid  by  the  Government 
of  the  United  States  to  the  Government  of  Her  Britannic  Majesty  in 
return  for  the  privileges  accorded  to  the  citizens  of  the  United  States 
under  Article  XVIII.  of  this  Treaty;  and  that  any  sum  of  money 
■which  the  said  Commissioners  may  so  award  shall  be  paid  by  the  United 
States  Government,  in  a  gross  sum,  within  twelve  months  after  such 
award  shall  have  been  given. 

Article  XXIII. 

The  Commissioners  referred  to  in  the  preceding  Article  shall  be 
appointed  in  the  following  manner,  that  is  to  say  :  one  Commissioner 
shall  be  named  by  Her  Britannic  Majesty,  one  by  the  President  of  the 
United  States,  and  a  third  by  Her  Britannic  Majesty  and  the  President 
of  the  United  States  conjointly ;  and  in  case  the  third  Commissioner 
shall  not  have  been  so  named  within  a  period  of  three  months  from  the 
date  when  this  Article  shall  take  effect,  then  the  third  Commissioner 
shall  be  named  by  the  Representative  at  London  of  His  Majesty  the 
Emperor  of  Austria  and  King  of  Hungary.  In  case  of  the  death, 
absence,  or  incapacity  of  any  Commissioner,  or  in  the  event  of  any 
Commissioner  omitting  or  ceasing  to  act,  the  vacancy  shall  be  filled  in 
the  manner  herein-before  provided  for  making  the  original  appointment, 
the  period  of  three  months  in  case  of  such  substitution  being  calculated 
from  the  date  of  the  happening  of  the  vacancy. 

The  Commissioners  so  named  shall  meet  in  the  City  of  Halifax,  in  the 
Province  of  Nova  Scotia,  at  the  earliest  convenient  period  after  they  have 
been  respectively  named,  and  shall,  before  proceeding  to  any  business, 
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make  and  subscribe  a  solemn  declaration  that  they  will  impartially  and 
carefully  examine  and  decide  the  matters  referred  to  them  to  the  best  of 
their  judgment,  and  according  to  justice  and  equity  ;  and  such  declaration 
shall  be  entered  on  the  record  of  their  proceedings. 

Each  of  the  High  Contracting  Parties  shall  also  name  one  person  to 
attend  the  Commission  as  its  Agent,  to  represent  it  generally  in  all  matters 
connected  with  the  Commission. 

Article   XXIV. 

The  proceedings  shall  be  conducted  in  such  order  as  the  Commis- 
sioners appointed  under  Articles  XXII.  and  XXIII.  of  this  Treaty 
shall  determine.  They  shall  be  bound  to  receive  such  oral  or  written 
testimony  as  either  Government  may  present.  If  either  Party  shall 
offer  oral  testimony,  the  other  Party  shall  have  the  right  of  cross- 
examination,  under  such  rules  as  the  Commissioners  shall  prescribe. 

If  in  the  case  submitted  to  the  Commissioners  either  Party  shall  have 
specified  or  alluded  to  any  report  or  document  in  its  own  exclusive  pos- 
session, without  annexing  a  copy,  such  Party  shall  be  bound,  if  the  other 
Party  thinks  proper  to  apply  for  it,  to  furnish  that  Party  with  a  copy 
thereof ;  and  either  Party  may  call  upon  the  other,  through  the  Com- 
missioners, to  produce  the  originals  or  certified  copies  of  any  papers 
adduced  as  evidence,  giving  in  each  instance  such  reasonable  notice  as 
the  Commisioners  may  require. 

The  case  on  either  side  shall  be  closed  within  a  period  of  six  months 
from  the  date  of  the  organization  of  the  Commission,  and  the  Commis- 
sioners shall  be  requested  to  give  their  award  as  soon  as  possible  there- 
after. The  aforesaid  period  of  six  months  may  be  extended  for  three 
months  in  case  of  a  vacancy  occurring  among  the  Commissioners  under 
the  circumstances  contemplated  in  Article  XXIII.  of  this  Treaty. 

Article  XXV. 

The  Commissioners  shall  keep  an  accurate  record  and  correct  minutes 
or  notes  of  all  their  proceedings,  with  the  dates  thereof,  and  may 
appoint  and  employ  a  Secretary  and  any  other  necessary  officer  or 
officers  to  assist  them  in  the  transaction  of  the  business  which  may 
come  before  them. 

Each  of  the  High  Contracting  Parties  shall  pay  its  own  Commissioner 
and  Agent  or  Counsel;  all  other  expenses  shall  be  defrayed  by  the 
two  Governments  in  equal  moieties. 

Abticle  XXX. 

It  is  agreed  that,  for  the  term  of  years  mentioned  in  Article  XXXIII. 
of  this  Treaty,  subjects  of  Her  Britannic  Majesty  may  carry  in  British 
vessels,  without  payment  of  duty,  goods,  wares,  or  merchandize  from 
one  port  or  place  within  the  territory  of  the  United  States  upon  the  St. 
Lawrence,  the  Great  Lakes,  and  the  rivers  connecting  the  same,  to 
another  port  or  place  within  the  territory  of  the  United  States  as  afore- 
said ;  Provided  that  a  portion  of  such  transportation  is  made  through 
the  Dominion  of  Canada  by  land  carriage  and  in  bond,  under  such  rules 
and  regulations  as  may  be  agreed  upon  between  the  Government  of  Her 
Britannic  Majesty  and  the  Government  of  the  United  States. 

Citizens  of  the  United  States  may  for  the  like  period  carry  in  United 
States  vessels,  without  payment  of  duty,  goods,  wares,  or  merchandize 
from  one  port  or  place  within  the  Possessions  of  Her  Britannic 
Majesty  in  North  America,  to  another  port  or  place  within  the  said 
Possessions ;   Provided  that   a  portion  of  such  transportation  is  made 
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through  the  territory  of  the  United  States  by  land  carriage  and  in 
bond,  under  such  rules  and  regulations  as  may  be  agreed  upon  between 
the  Government  of  Her  Britannic  Majesty  and  the  Government  of  the 
United  Stales. 

The  Government  of  the  United  States  further  engages  not  to  impose 
any  export  duties  on  goods,  wares,  or  merchandize  carried  under  this 
Article  through  the  territory  of  the  United  States  ;  and  Her  Majesty's 
Government  engages  to  urge  the  Parliament  of  the  Dominion  of  Canada 
and  the  Legislatures  of  the  other  Colonies  not  to  impose  any  export 
duties  on  goods,  wares,  or  merchandize  carried  under  this  Article ;  and 
the  Government  of  the  United  States  may,  in  case  such  export  duties 
are  imposed  by  the  Dominion  of  Canada,  suspend,  during  the  period  that 
such  duties  are  imposed,  the  right  of  carrying  granted  under  this  Article 
in  favour  of  the  subjects  of  Her  Britannic  Majesty. 

The  Government  of  the  United  States  may  suspend  the  right  of 
carrying  granted  in  favour  of  the  subjects  of  Her  Britannic  Majesty 
under  this  Article,  in  case  the  Dominion  of  Canada  should  at  any  time 
deprive  the  citizens  of  the  United  States  of  the  use  of  the  canals  in  the 
said  Dominion  on  terms  of  equality  with  the  inhabitants  of  the  Do- 
minion, as  provided  in  Article  XXVII. 

Article  XXXI. 

The  Government  of  Her  Britannic  Majesty  further  engages  to  urge 
upon  the  Parliament  of  the  Dominion  of  Canada,  and  the  Legislature 
of  New  Brunswick,  that  no  export  duty,  or  other  duty,  shall  be  levied 
on  lumber  or  timber  of  any  kind  cut  on  that  portion  of  the  American 
territory  in  the  State  of  Maine  watered  by  the  river  St.  John  and  its 
tributaries,  and  floated  down  that  river  to  the  sea,  when  the  same  is 
shipped  to  the  United  States  from  the  province  of  New  Brunswick. 
And,  in  case  any  such  export  or  other  duty  continues  to  be  levied  after 
the  expiration  of  one  year  from  the  date  of  the  exchange  of  the  ratifi- 
cations of  this  Treaty,  it  is  agreed  that  the  Government  of  the  United 
States  may  suspend  the  right  of  carrying  herein-before  granted  under 
Article  XXX.  of  this  Treaty,  for  such  period  as  such  export  or  other 
duty  may  be  levied. 

Article  XXXII. 

It  is  further  agreed  that  the  provisions  and  stipulations  of  Articles 
XVIII.  to  XXV.  of  this  Treaty,  inclusive,  shall  extend  to  the  Colony 
of  Newfoundland,  so  far  as  they  are  applicable.  But  if  the  Imperial 
Parliament,  the  Legislature  of  Newfoundland,  or  the  Congress  of  the 
United  States  shall  not  embrace  the  Colony  of  Newfoundland  in  their 
laws  enacted  for  carrying  the  foregoing  Articles  into  effect,  then  this 
Article  shall  be  of  no  effect,  but  the  omission  to  make  provision  by  law  to 
give  it  effect,  by  either  of  the  Legislative  Bodies  aforesaid,  shall  not  in 
any  way  impair  any  other  Articles  of  this  Treaty. 

Article  XXXIII. 

The  foregoing  Articles  XVIII.  to  XXV.  inclusive,  and  Article  XXX. 
of  this  Treaty,  shall  take  effect  as  soon  as  the  laws  required  to  carry 
them  into  operation  shall  have  been  passed  by  the  Imperial  Parliament 
of  Great  Britain,  by  the  Parliament  of  Canada,  and  by  the  Legislature 
of  Prince  Edward's  Island  on  the  one  hand,  and  by  the  Congress  of  the 
United  States  on  the  other.  Such  assent  having  been  given,  I  he  said 
Articles  shall  remain  in  force  for  the  period  of  ten  years  from  the  date  at 
which  they  may  come  into  operation,  and  further,  until  the  expiration  of 
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two  years  after  either  of  the  High  Contracting  Parties  shall  have  given 
notice  to  the  other  of  its  wish  to  terminate  the  same  ;  each  of  the  High 
Contracting  Parties  being  at  liberty  to  give  such  notice  to  the  other  at 
the  end  of  the  said  period  of  ten  years  or  at  any  time  afterwards. 


36  &  37  VICT.  (1873)  c.  45. 

Sec.  9  repealed  by  S.  L.  It.  Act,  1883.  In  the  Title, 
the  words  "  Commissioners  of  Her  Majesty's,"  and 
from  "and  to  repeal,"  to  end  of  title;  Preamble, 
and  to  ".same  as  follows  "  repealed  by  S.  L.  It.  Act, 
1893  (No.  2),  c.  54. 

An  Act  to  authorise  the  Commissioners  of  Her  Majesty's 
Treasury  to  guarantee  the  payment  of  a  loan  to  be 
raised  by  the  Government  of  Canada  for  the  con- 
struction of  public  works  in  that  country,  and  to 
repeal  the   Canada  Defences  Loan  Act,  1870. 

[21**  July  1S73.] 

WHEREAS  one  of  the  terms  and  conditions  on  which  the  colony 
of  British  Columbia  was  admitted  into  union  with  the  Dominion 
of  Canada,  by  an  order  in  Council  of  the  16th  day  of  May  1871,  was 
that  the  Government  of  the  Dominion  should  secure  the  construction  of 
a  railway)  (in  this  Act  referred  to  as  the  Pacific  Railway)  to  connect  the 
seaboard  of  British  Columbia  with  the  Railway  system  of  Canada,  in 
manner  more  particularly  mentioned  in  the  schedules  to  such  Order : 

And  whereas  the  Government  of  the  Dominion  of  Canada  propose  to 
raise  by  way  of  loan  for  the  purpose  of  the  construction  of  the  Pacific 
Railway,  and  also  for  the  improvement  and  enlargement  of  the  Canadian 
canals,  a  sum  of  money  not  exceeding  eight  million  pounds : 

And  whereas  by  an  Act  of  the  Parliament  of  Canada  of  the  year  1868 
chapter  forty-one,  the  Governor  in  Council  was  authorised  to  raise  by 
way  of  loan  upon  the  guarantee  of  the  Commissioners  of  Her  Majesty's 
Treasury  (in  this  Act  referred  to  as  "the  Treasury"),  for  the  purpose 
of  the  construction  of  the  fortifications  therein  mentioned,  sums  not 
exceeding  one  million  one  hundred  thousand  pounds : 

And  whereas  by  the  Canada  Defences  Loan  Act,  1870,  the  Treasury  33  &  34  yvt 
were  authorised  to  guarantee  the  payment  of  the  principal  of  such  loan  u.  82. 
and  of  interest  thereon  at  a  rate  not  exceeding  four  per  cent. : 

And  whereas  no  portion  of  the  last-mentioned  loan  has  been  raised 
and  no  such  guarantee  has  been  given : 

And  whereas  it  is  expedient  to  authorise  the  Treasury  to  guarantee 
a  portion,  not  exceeding  two  millions  five  hundred  thousand  pounds  of 
such  loan  of  eight  million  pounds  for  the  above-mentioned  purposes  and 
to  guarantee  a  further  portion  of  the  said  loan  not  exceeding  one  million 
one  hundred  thousand  pounds  in  substitution  for  a  guarantee  of  a  loan 
under  the  Canada  Defences  Loan  Act,  1870: 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal 
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Short  title. 


Power  to  Trea- 
sury to  guaran- 
tee loan. 


Conditions  of 
guarantee. 


Application  of 
sinking  fund. 


and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "  The  Canada  (Public  Works)  Loan 
Act,"  1873." 

2.  The  Treasury  may  guarantee,  in  such  manner  and  form  and  on 
such  conditions  as  they  think  fit,  the  payment  of  the  principal  of  and 
interest  (at  a  rate  not  exceeding  four  per  cent,  per  annum)  on  all  or  any 
part  of  any  loan  raised  by  the  GoTernment  of  Canada  for  the  purpose 
of  the  construction  of  the  Pacific  Railway,  and  the  improvement  and 
enlargement  of  the  Canadian  canals,  so  that  the  total  amount  so  gua- 
ranteed from  time  to  time  do  not  exceed  three  million  six  hundred 
thousand  pounds. 

3.  The  Treasury  shall  not  give  any  guarantee  under  this  Act  unless 
and  until  provision  is  made  by  an  Act  of  the  Parliament  of  Canada  or 
otherwise  to  the  satisfaction  of  the  Treasury — 

(1.)  For  raising  and  appropriating  the  said  proposed  loan  of  eight 

million  pounds  : 
(2.)  For  charging  the  consolidated  revenue  fund  of  Canada  with 
the  payment  of  the  principal  and  interest  of  any  loan  gua- 
ranteed by  the  Treasury  under  this  Act,  immediately  after 
the  charge  of  the  loan  for  fortifications  created  by  the  said 
Act  of  the  Parliament  of  Canada  of  the  year  one  thousand 
eight  hundred  and  sixty-eight,  chapter  forty-one : 
(3.)  For  payment  by  the  Government  of  Canada  of  a  sinking  fund 
at  the  rate  of  one  per  cent,  per  annum  on  the  entire  amount 
of  the  loan  guaranteed  by  the  Treasury  under  this  Act,  and 
for  charging  the  consolidated  revenue  fund  of  Canada  with 
the  payment  of  such  sinking  fund  immediately  after  the  prin- 
cipal and  interest  of  the  last-mentioned  loan : 
(4.)  For  charging  the  consolidated  revenue  fund  of  Canada  with 
any  sum  issued  out  of  the  Consolidated  Fund  of  the  United 
Kingdom  under  this  Act  with  interest  thereon  at  the  rate 
of   five  per  cent,   per  annum,  immediately  after  the  said 
sinking  fund  : 
(5.)  For  the  due  payment  and  application  of  the  money  raised  by 
any  loan  guaranteed  by  the  Treasury  under  this  Act,  in 
such  manner  as  the  Treasury  from  time  to  time  direct : 
(6.)  For  remitting  to  the  Treasury  the  annual  sums  for  the  sinking 
fund  by  equal  half-yearly  payments,  in  such  manner  as  they 
from  time  to  time  direct,  and  for  the  investment  and  accu- 
mulation thereof  under  their  direction  in  the  names  of  four 
trustees  nominated  from  time  to  time,  two  by  the  Treasury 
and  two  by  the  Government  of  Canada. 
The  Treasury  may  guarantee  the  loan  in  such  portions  as  they  think 
fit,  and,  before  guaranteeing  any  portion  of  the  loan  after  the  first,  shall 
satisfy  themselves  that  the  portion  of  the  loan  previously  guaranteed 
(or  an  equal  amount  of  any  other  loan  of  the  Government  of  Canada), 
together  with  an  equal  amount  of  that  portion  of  the  said  loan  of  eight 
million  pounds  which  is  not  guaranteed  by  the  Treasury,  has  been  or  is 
in  the  course  of  being  spent  for  the  purposes  mentioned  in  this  Act. 

4.  The  said  sinking  fund  may  be  invested  only  in  such  securities  as 
the  Government  of  Canada  and  the  Treasury  from  time  to  time  agree 
upon,  and  shall,  whether  invested  or  not,  be  applied  from  time  to  time, 
under  the  direction  of  the  Treasury,  in  discharging  the  principal  of  the 
loan  guaranteed  by  the  Treasury  under  this  Act,  and  the  interest  arising 
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from  such  securities  (including  the  interest  accruing  in  respect  of  any 
part  of  any  loan  discharged  by  means  of  the  sinking  fund),  and  the 
resulting  income  thereof  shall  be  invested  and  applied  as  part  of  such 
sinking  fund. 

5.  Every  Act  passed  by  the  Parliament  of  Canada  which  in  any  way  Alteration  of 
impairs  the  priority  of  the  charge  upon  the  consolidated  revenue  fund  of  Act  relating  to 
Canada  created  by  that  Parliament  of  the  loan  guaranteed  under  this  ^ran 

Act,  and  the  interest  and  sinking  fund  thereof,  and  the  sums  paid  out  of 
the  Consolidated  Fund  of  the  United  Kingdom  and  the  interest  thereon, 
shall,  so  far  only  as  it  impairs  such  priority,  be  void,  unless  such  Act  has 
been  reserved  for  the  signification  of  Her  Majesty's  pleasure. 

6.  The  Treasury  are  hereby  authorised  to  cause  to  be  issued  .from  Issue  out  of 
time  to  time,  out  of  the  growing  produce  of  the  Consolidated  Fund  of  Consolidated 
the  United  Kingdom,  such    sums  of   money  as  may  at  any  time   be      n  ' 
required  to  be  paid  to  fulfil  the  guarantee  under  this  Act  in  respect 

either  of  principal  or  interest. 

7.  The  Treasury   may   from   time   to   time   certify  to   one   of  Her  Certificate  of 
Majesty's  Principal  Secretaries  of  State  the  amount  which  has  been  amount  paid 
paid  out  of  the  Consolidated  Fund  of  the  United  Kingdom  to  fulfil  the  ^te£  pUndS°  '" 
guarantee  under  this  Act,  and  the  date  of  such  payment ;  such  certificate 

shall  be  communicated  to  the  Governor  of  Canada,  and  shall  be  conclusive 
evidence  of  the  amount  having  been  so  paid  and  of  the  time  when  the 
same  was  so  paid. 

8.  The  Treasury  shall  cause  to  be  prepared  and  laid  before  both  Accounts  to 
Houses  of  Parliament  a  statement  of  any  guarantee  given  under  this  ^e  ^}&  before 
Act,  and  an  account  of  all  sums  issued  out  of  the  Consolidated  Fund  of  Parliament- 
the  United  Kingdom  for  the-  purposes  of  this  Act,  within  one  month 

after  the-  same  are  so  given  or  issued,  if  Parliament  be  then  sitting,  or 
if  Parliament  be  not  sitting,  then  within. fourteen  days  after  the  then 
next  meeting  of  Parliament. 

9.  The  Canada  Defences  Loan  Act,  1870,  is  hereby  repealed.  Eepeal  of 

33  &  34  Vict. 
o    82 

37  &  38  VIOT.  (1874)  c.  26.  '    ' 

Sec.  4  amended  by  43  &  44  Vict.  c.  20.  s.  54,  and  by 
45  &  46  Vict.  c.  72.  s.  17. 

An  Act  to  make  provision  respecting  the  Stamp  Duty 
on  Transfers  of  Stock  of  the  Government  of  Canada. 

[30^  June  1874.] 

WHEREAS  certain  stock  of  the  Government  of  Canada,  known 
by  the'  name  of  Canadian  consolidated  five  per  cent,  stock,  and 
herein-after  referred  to  as  existing  Canadian  stock,  is  inscribed  in  books 
kept  in  the  United  Kingdom,  and  it  is  expedient  to  reduce  the  stamp 
duty  payable  on  the  transfer  of  such  stock  and  of  other  stock  of  the 
same  Government  which  may  hereafter  be  so  inscribed,  and  to  enable 
the  Government  of  Canada  to  compound  for  the  stamp  duty  on  such 
transfers : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same' 
as  follows  : 

1,  This  Act  may  be  cited  as  "  The  Canadian  Stock  Stamp  Act,  1874."  Short  title. 
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2.  In  lieu  of  the  stamp  duty  payable  on  the  transfer  of  stock  of  the 
Government  of  Canada  inscribed  in  books  kept  in  the  United  Kingdom, 
there  shall  be  charged  on  every  transfer  of  such  stock,  whether  on  sale 
or  otherwise,  a  stamp  duty  of  two  shillings  and  sixpence  for  every  full 
sum  of  one  hundred  pounds,  and  also  for  any  fractional  part  of  one 
hundred  pounds,  of  the  nominal  amount  of  stock  transferred. 

3.  By  way  of  composition  for  stamp  duty  chargeable  on  transfers  of 
existing  Canadian  stock,  the  Government  of  Canada  may  pay  to  the 
Commissioners  of  Inland  Revenue  the  sum  of  three  thousand  six  hun- 
dred and  ninety-one  pounds  two  shillings  and  sixpence,  and  from  and 
after  such  payment  transfers  of  such  stock  shall  be  exempted  from  stamp 
duty. 

4.  By  way  of  composition  for  stamp  duty  chargeable  on  transfers  of 
any  stock  of  the  Government  of  Canada  which  may  be  hereafter  inscribed 
in  books  kept  in  the  United  Kingdom,  the  Government  of  Canada  may 
pay  to  the  Commissioners  of  Inland  Revenue  a  sum  calculated  at  the 
rate  of  seven  shillings  and  sixpence  for  every  full  sum  of  one  hundred 
pounds,  and  also  for  every  fractional  part  of  one  hundred  pounds  of 
stock  inscribed  in  the  name  of  each  holder,  and  from  and  after  such 
payment  transfers  of  such  stock  shall  be  exempted  from  stamp  duty^1) 


1  See  40  &  41  Vict.  c.  59.  below. 
And  for  the  amendment  of  these 
Acts,   sec.  54   of   43   &  44  Vict. 


c.  20.,  and  sec.  17  of  45  &  46 
Vict.  c.  72.  also  given  below, 
pp.  818,  819. 


Registration  by 
colony  'with 
Commisioners 
of  Inland  Re- 
venue of  colo- 


The  following  Acts  are  given  here  for  convenience : — 
40  &  41  VICT.  (1877)  c.  59. 

The  words,  "  Commissioners  of  Her  Majesty's," 
wherever  they  occur  in  sees.  1,  19,  and  20 ;  sec.  26 
from  "  The  Act  of  the  Session  "  to  "  1835."  Eepealed 
by  S.  L.  R.  Act,  1894,  57  &  58  Vict.  c.  56. 

An  Act  to  amend  the  Law  with  respect  to  the  Trans- 
fer of  Stock  forming  part  of  the  Public  Tebt  of  any 
Colony,  and  the  Stamp  Duty  on  such  Transfer. 

\lUh  Aug.  1877.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

Application  of  Act. 

1.  Where-  provision  has  been  made  by  the  legislature  of  a  colony  and 
otherwise  for  the  inscription  and  transfer  in  a  register  kept  in  the 
United  Kingdom  by  some  bank,  colonial  officer,  or  person  (which  bank, 
officer,  or  person  is  in  this  Act  referred  to  as  the  registrar)  of  any  stock 
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forming  the  whole  or  part  of  the  public  debt  of  such  colony,  and  the  ™4 J^*^ 
Government  of  such  colony  cause  a  declaration  under  the  seal  of  such  Ves 
colony,  or  by  some  person  in  that  behalf  authorised  under  that  seal, 
stating  such  provision,  and  identifying  the  stock  with  respect  to  which 
it  has  been  made,  to  be  left  with  the  Commissioners  of  Inland  Eevenne, 
those  Commissioners,  upon  payment  of  the  proper  fee,  shall  record  the 
same ;  and  such  record  and  declaration  shall  be  open  to  inspection  at  all 
reasonable  times,  in  manner  direi-ted  by  the  said  Commissioners,  upon 
payment  of  the  proper  fee. 

Upon  such  declaration  being  recorded,  this  Act  shall  apply  to  the 
stock  specified  in  the  declaration,  and  this  Act  shall  not  apply  to  any 
colonial  stock  not  specified  in  a  declaration  recorded  as  provided  by  this 
section. 

The  proper  fee  for  the  purposes  of  this  section  shall  be  such  fee  not 
exceeding,  in  the  case  of  recording  a  declaration,  five  pounds,  and  in 
the  case  of  inspection  five  shillings,  as  the  Commissioners  of  Her 
Majesty's  Treasury  from  time  to  time  fix,  and  shall  be  paid  into  the 
Exchequer. 

Stamp  Duty  on  Colonial  Stock  to  which  this  Act  applies. 

2.  On  the  transfer  in  the  register,  whether  on  sale  or  otherwise,  of  Stamp  duty  on 
colonial  stock  to  which  this  Act  applies,  there  shall  be  charged  in  lieu  of  ^isVt  ^ 
any  other  stamp  duty,  a  stamp  duty  of  two  shillings  and  sixpence  for    ljeg 

every  full  sum  of  one  hundred  pounds,  and  also  for  every  fraction  less 
than  one  hundred  pounds,  or  over  and  above  one  hundred  pounds  or 
a  multiple  of  one  hundred  pounds,  of  the  nominal  amount  of  stock 
transferred : 

Provided  that  a  transfer  made  for  effecting  the  appointment  of  a  new 
trustee  shall  not  be  charged  with  any  higher  duty  than  ten  shillings. 

3.  Upon  payment  to  the  Commissioners  of  Inland  Eevenne  by  the  Composition 
government  of  a  colony  by  way  of  composition  for  the  stamp  duty  on  for  stamp  duty 
the  transfer  of  the  stock  of  that  colony  to  which  this  Act  applies,  of  on  lJansfei-0t 
seven  shillings  and  sixpence  for  every  full  sum  of  one  hundred  pounds,  jn°!j  ^ctlit)-0 
and  for  every  fraction  less  than  one  hundred  pounds,  or  over  and  above  pHes. 

one  hundred  pounds  or  a  multiple  of  one  hundred  pounds,  of  the  nominal 
amount  of  such  stock  inscribed  in  the  name  of  each  and  every  stock- 
holder, transfers  of  the  stock  in  respect  of  which  such  composition  has 
been  paid  shall  be  exempt  from  stamp  duty. 

The  registrar  shall  from  time  to  time  give  to  the  Commissioners  of 
Inland  Revenue  such  information  as  they  may  require  respecting  the 
stock  of  any  colony  inscribed  in  the  register  kept  by  him. 

Transfers  and  Dividends. 

4.  Colonial  stock  to  which  this   Act   applies,  while   inscribed   in   a  Transfer  of 
register  kept  in  the  United  Kingdom,  shall  be  transferred  as  follows :       colonial  stock 

(1.)  The  transfer  shall  be  made  only  in  the  register,  and   shall  be  t0 'which  this 
signed  by  the  transferor, — or,  if  he  is  absent,  by  his  attorney  Act  aPPlles- 
thereunto  lawfully  authorised  by  some  writing  executed  under 
his  hand  and  seal  and  attested  : 
(2.)  The  transferee  may,  if  he  thinks  fit,  underwrite  his-  acceptance  of 

the  transfer : 
■  (3.)  The  executors  or  administrators  of  a  deceased  stockholder  shall 
alone  be  recognised  by  the  registrar  as  having  any  title  to  the 
stock  or  any  dividend  thereon  : 


Closing  of 
register  for 
dividend. 
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(4!)  The  person  becoming  entitled  to  any  stock  or  dividend  thereon  in 
consequence  of  the  death,  bankruptcy,  or  marriage  of  the  stock- 
holder, or  of  any  devolution  in  law  from  the  stockholder,  or 
otherwise  than  by  transfer  of  the  stock,  shall  produce  such  evi- 
dence of  his  title  as  may  bn  reasonably  required  by  the  regis- 
trar, but  the  person  so  becoming  entitled  to  any  stock  may 
transfer  such  stock  to  another  person  without  being  registered 
himself. 

5.  The  registrar  may,  for  such  period  not  exceeding  fourteen  days  as 
he  may  from  time  to  time  fix  previous  to  each  payment  of  dividend  on 
any  colonial  stock  to  which  this  Act  applies,  close  the  register  of  that 
stock  as  regards  transfers,  upon  giving  not  less  than  seven  days'  notice 
of  such  closing  by  advertisement  in  some  newspaper  circulating  generally 
in  the  place  where  the  register  is  kept. 

The  persons  who  on  the  day  of  such  closing  are  inscribed  as  stock- 
holders shall  as  between  them  and  their  transferees  of  colonial  stock  be 
entitled  to  the  dividend  then  next  payable  thereon. 

6.  Where  colonial  stock  to  which  this  Act  applies  is  standing  in  the 
name  of  an  infant  or  person  of  unsound  mind  jointly  with  any  person 
not  under  legal  disability,  a  letter  of  attorney  for  the  receipt  of  the 
dividends  on  the  stock  shall  be  sufficient  authority  in  that  behalf  if  given 
under  the  hand  and  seal  of  the  person  not  under  disability,  and  attested. 

The  registrar,  before  acting  on  the  letter  of  attorney,  may  require 
proof  to  his  satisfaction  of  the  alleged  infancy  or  unsoundness  of  mind 
by  the  declaration  of  competent  persons  made  under  the  Statutory 
Declarations  Act,  1835,  or  in  such  other  manner  as  he  may  reasonably 
require. 

Stock  Certificates  to  Bearer, 

7.  The  registrar,  if  so  authorised  by  the  government  of  a  colony 
issuing  stock  to  which  this  Act  applies,  shall  on  application  and  payment 
of  the  fees  and  stamp  duty,  if  any,  chargeable  in  respect  of  the  certificate, 
grant  to  a  stockholder  a  certificate  (in  this  Act  called  a  stock  certificate 
to  bearer)  which  shall  entitle  the  bearer  to  the  stock  therein  described, 
and  shall  be  transferable  by  delivery. 

There  shall  be  attached  to  such  certificate  coupons  entitling  the  bearer 
of  or  person  named  in  the  coupons  to  the  dividends  on  the  stock  for  a 
limited  period. 

Any  stock  in  respect  of  which  a  stock  certificate  to  bearer  has  been  so 
issued  shall,  so  long  as  such  certificate  is  outstanding,  cease  to  be  dealt 
with  through  the  medium  of  the  register. 

A  coupon  so  issued  shall  be  deemed  to  be  a  cheque  on  a  banker  within 
the  meaning  of  any  law  or  enactment  for  the  time  being  in  force  relating 
to  cheques  other  than  any  enactment  relating  to  stamp  duties. 

Stamp  duty  on  8.  Where  a  composition  has  not  been  paid  in  respect  of  the  stamp 
stock  certificate  duty  chargeable  on  the  transfer  of  any  stock  to  which  this  Act  applies,  a 
stock  certificate  to  bearer  issued  in  respect  of  that  stock  shall  be  charged 
with  a  stamp  duty  of  two  shillings  and  sixpence  for  every  full  sum  of 
one  hundred  pounds,  and  also  for  every  fraction  less  than  one  hundred 
pounds,  or  over  and  above  one  hundred  pounds  or  a  multiple  of  one 
hundred  pounds,  of  the  nominal  amount  of  stock  described  in  such 
certificate. 

9.  On  the  expiration  of  the  period  for  which  the  coupons  attached  to 
a  stock  certificate  to  bearer  have  been  issued  under  this  Act,  the 
certificate  may  be  exchanged  for  another  certificate  with  coupons  for  a 


Dividends  in 
case  of  infancy, 
&c.  of  a  joint 
stockholder. 


5  &  6  Will.  4. 
c.  62. 
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further  period :  Provided,  that  the  certificate  issued  in  exchange,  if  the 
stamp  duty  has  not  been  compounded,  shall  be  duly  stamped,  but  in 
such  case  the  Commissioners  of  Inland  Bevenue  shall  on  production  to 
them  of  both  certificates  duly  stamped,  and  subject  to  such  regulations 
as  they  may  from  time  to  time  make,  grant  allowance  for  the  stamp  on 
the  former  certificate. 

10.  On  delivery  to  the  registrar  of  a  stock  certificate  to  bearer  issued  Conversion  into 
under  this  Act,  and  of    all  unpaid  coupons  belonging   thereto,   the  n° ™na: |^oe k 
registrar  shall  enter  the  bearer  in  the  register  as  proprietor  of  the  stock  certificate  t0 
described  in  the  certificate,  and  thereupon   that   stock   shall  become  -\3eamT_ 
transferable  and  the  dividends  thereon  payable  as  if  no  stock  certificate 

to  bearer  had  been  issued  in  respect  of  that  stock. 

11.  If  the  bearer  of  a  stock  certificate  to  bearer  issued  under  this  Act  Conversion  of 
insert   therein   the   name,  address,  and   quality  of   some  person,   such  stock  certificate 
certificate  shall  cease  to  be  transferable,  and  the  person  so  named,  or  ^j^^e^rtifi. 
some  person  deriving  title  from  him  by  devolution  in  law,  shall  alone  be  cate 
recognised  by  the  registrar  as  entitled  to  the  stock  described  in  the 
certificate,  and  shall  be  entitled  to  be  entered  in  the  register  as  proprietor 

of  that  stock  in  like  manner  as  if  he  were  the  bearer  of  a  stock  certificate 
to  bearer,  but  if  deriving  his  title  by  devolution  in  law  he  shall  produce 
such  evidence  of  his  title  as  the  registrar  may  reasonably  require. 

12.  A  trustee  shall  not  apply  for  or  hold  a  stock  certificate  to  bearer  Trustee  not  to 
issued  under  this  Act,  unless  expressly  authorised  to  do  so  by  the  terms  aPP?y  *°r  st0<* 
of   his  trust.     But  this  provision  shall  not  impose  on  the  registrar  an  £  e 
obligation  to  inquire  whether  a  person  applying  for  a  stock  certificate  to 

bearer  is  or  is  not  a  trustee,  or  subject  the  registrar  to  any  liability  in 
the  event  of  his  issuing  a  stock  certificate  to  bearer  to  a  trustee,  or 
invalidate  any  stock  certificate  to  bearer  issued. 

13.  If  any  stock  certificate  to  bearer  issued  under  this  Act  is  lost,  Loss  of  stock 
mislaid,  or  destroyed,  the  registrar  shall,  on  such  indemnity  being  given  certificate  to 
as  he  may  reasonably  require,  and  on  payment  of  the  expense  of  the  1:)earer- 
issue,  issue   a  fresh   stock   certificate   to   bearer   in    the   place   of   the 
certificate  so  lost,  mislaid,  or  destroyed. 

14.  Stock  described  in  a  stock  certificate  to  bearer  issued  under  this  Stock  in  certifi- 
Act  shall,  save  as  relates  to  the  mode  of  transfer  and  payment  of  divi-  c^8  to  bearer 
dends,  be  subject  to  the  same  incidents  in  all  respects  as  if  it  had  j°   aTe fiuci~ 
continued  to  be  transferable  in  the  register.  s)e°c^  °ex°eT)te]L 


to  transfer,  &c. 


Register. 


15.  No  notice  of  any  trust  in  respect  of  any  colonial  stock,  or  of  any  Notice  of  trust. 
certificate  thereof,  or  of  any  coupon  annexed  to  such  certificate,  shall  be 

entered  in  the  register  or  receivable  by  the  registrar  or  by  the  govern- 
ment of  the  colony. 

16.  The  registrar  may,  before  the  inscription  of  any  stock,  make  with  Entry  in  re- 
respect  to  the  transfer  of  such  stock,  or  otherwise  in  relation  to  such  gister  of  con- 
stock,  reasonable  regulations  not  inconsistent  with  the  provisions  of  this  ditions  .an<i 
Act.  regulations. 

A  printed  copy  of  the  documents  containing  the  authority -for  and 
conditions  of  the  issue  of  stock  to  which  this  Act  applies,  and  of  all 
regulations  with  respect  to  the  transfer  of  such  stock  or  otherwise  in  ' 
relation  to.  such  stock,  shall  be  entered  in  the  register  of  the  stock. 
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Register  to  be        17.  The  register  kept  in  pursuance  o£  this  Act  shall  on  its  mere 

evidence.  production  from  the  custody  of  the  registrar  be  evidence  of  all  matters 

entered  therein,  and,  as  regards  persons  entered  therein  as  proprietors  of 

colonial  stock  to  which  this  Act  applies,  of  the  title  of  those  persons  to 

to  that  stock. 

Information  to       ]_g.  The  registrar  shall  keep  in  a  separate  book  a  list  of  the  stock- 

jJSjnJ  re~;s.    holders  on  whose  stock  the  dividends  have  been  unclaimed  for  ten  years 

ter.  together  with  their  registered  addresses  and  description,  and  such  list 

shall  be  open  for  inspection  at  the  usual  hours  of-  transfer  upon  payment 

of  such  fee,  not  exceeding  two  shillings  and  sixpence,  as  may  be  fixed  by 

the  regulations. 

The  registrar  shall  give  within  a  reasonable  time  after  appb'cation  a 
certificate  stating  the  following  particulars  in  relation  to  any  colonial 
stock  of  which  he  is  registrar,  or  any  part  of  such  stock,  or  such  of  those 
particulars  as  may  be  required  by  the  applicant,  namely, — 

(a.)  The  total  amount  issued  by  the  colony,  and  the  total  inscribed  in 

the  register;  and 
(6.)  The  total  number  of  the  persons  in  whose  names  the  stock  or  part  is 
originally  inscribed,  or  after  the  register  of  such  stock  or  part 
has  been  once  closed  as  regards  transfers,  the  total  number  of 
the   stockholders   at  the  last  preceding    date  at  which  the 
transfer  books  were  closed ;  and 
(c.)  The  total  number  of  each  class  of  persons  in  whose  names  the 
stock  or  part  is  originally  inscribed,  or  after  the  register  of  the 
stock  or  part  has  been  once  closed  as  regards  transfers  of  each 
class  of  stockholders  at  the  last  preceding  date  at  which  the 
transfer  books  were  closed,  the  classification  being  according 
to  the  amount  held,  omitting  fractions  of  two  hundred  pounds ; 
and 
(d.)  A  copy  or  extract  certified  by  the  registrar  or  by  some  officer 
appointed  for  the  purpose  to  be  a  true  copy  or  extract  of  any 
conditions  or  regulations  required  by  this  Act  to  be  entered 
in  the  register. 
Provided  that  the  registrar  shall  not  be  required  to  give  any  such  cer- 
tificate in  relation  to  any  colonial  stock,  or  part  of  such  stock,  until  after 
the  expiration  of  one  month  after  the  stock  or  part  of  the  stock  to  which 
the  certificate  relates  has  been  inscribed. 

Within  a  reasonable  time  after  the  application  of  any  person  who  is  a 
stockholder  of  any  colonial  stock  to  which  this  Act  applies,  the  registrar 
shall  give  him  a  list  of  the  registered  names  and  addresses  of  the  stock- 
holders of  such  stock  at  the  last  preceding  date  at  which  the  register 
was  closed  as  regards  transfers. 

The  registrar  before  giving  a  certificate  or  list  under  this  section  may 
require  payment  of  such  fee  not  exceeding  five  shillings  and  a  further 
sum  of  twopence  for  every  folio  of  seventy-two  words,  or  in  the  case  of 
a  list  of  names  and  addresses  of  sixpence  for  each  name  and  address,  as 
the  registrar  may  from  time  to  time  fix. 

Any  certificate  or  list  given  under  this  section  shall  be  admissible  in 
evidence. 

Miscellaneous. 

Particulars  to         19,    The  declaration  respecting   colonial   stock   to   which  this  Act 

be  contained  in  applies,  recorded  with  the  Commissioners  of  Inland  Revenue,  and  the 

prospectus,         document  containing  the  conditions  of  the  issue  of  the  stock,  and  every 

prospectus  and  notice  inviting  persons  to  subscribe  for  or  take  the  stock, 

and  every  stock  certificate  to  bearer,  and  every  coupon  and  dividend 
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colonial  stock. 


warrant  and  every  other  certificate  and  document  issued  to  a  stockholder 
in  relation  to  stock  held  by  him,  shall  state  that  the  revenues  of  the 
colony  alone  are  liable  in  respect  of  the  stock  and  the  dividends  thereon, 
and  that  the  Consolidated  Fund  of  the  United  Kingdom  and  the  Commis- 
sioners of  her  Majesty's  Treasury  are  not  directly  or  indirectly  liable  or 
responsible  for  the  payment  of  the  stock  or  of  the  dividends  thereon, 
or  for  any  matter  relating  thereto,  and  if  the  Commissioners  of  Her 
Majesty's  Treasury  require  the  statement  to  be  made  in  any  particular 
terms,  those  terms  shall  be  adopted. 

A  declaration  not  in  conformity  with  this  section  shall  not  be  recorded, 
and  every  person  publishing  or  issuing  or  entering  in  the  register  any 
such  document,  prospectus,  notice,  stock  certificate,  coupon,  warrant, 
certificate  or  document  as  aforesaid  not  in  conformity  with  this  section 
shall  be  liable  to  a  penalty  not  exceeding  fifty  pounds. 

20.  In  any  legal  proceeding  in  a  court  in  the  United  Kingdom  in  Jurisdiction  of 
relation  to  the  register  of  colonial  stock  to  which  this  Act  applies,  or  to  courts  as  to 
an  entry  in  or  omission  from  such  register,  or  to  a  right  or  title  to  or 
interest  in  any  such  colonial  stock,  or  any  dividend  thereon,  the  juris- 
diction of  such  court  shall  not  be  objected  to  on  the  ground  only  that 
the  registrar  is  the  agent  of  a  colonial  government,  and  the  registrar, 
whether  a  party  or  not  to  such  proceeding,  shall  comply  with  any  order 
made  by  such  court  in  relation  to  the  matters  aforesaid. 

Any  person  claiming  to  be  interested  in  colonial  stock  to  which  this 
Act  applies,  or  in  any  dividend  thereon,  may  present  a  petition  of  right 
in  England  in  relation  to  such  stock  or  dividend,  and  the  like  pro- 
ceedings may  be  had  upon  such  petition  as  in  the  case  of  any  other 
petition  of  right,  subject  to  this  qualification,  that  the  certificate  of  the 
judgment,  decree,  rule,  or  order  of  the  court  may  be  left  with  the 
registrar  instead  of  with  the  Commissioners  of  Her  Majesty's  Treasury, 
and  such  judgment,  decree,  rule,  or  order  shall  be  complied  with  by  the 
registrar  or  other  agent  of  the  colonial  government  having  possession  in 
England  of  moneys  of  such  government  instead  of  by  the  Commissioners 
of  Her  Majesty's  Treasury. 

21.  Eor  the  purposes  of  the  Act  of  the  session  of  the  twenty -fourth 
and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty,  chapter 
ninety-eight,  entitled  "  An  Act  to  consolidate  and  amend  the  Statute  Law 
of  England  relating  to  indictable  offences  by  forgery,"  colonial  stock 
to  which  this  Act  applies  shall  be  deemed  to  be  capital  stock  of  a  body 
corporate. 

The  Forgery  Act,  1870,  shall  apply  to  a  stock  certificate  and  a  coupon 
issued  in  pursuance  of  this  Act,  and  to  colonial  stock  to  which  this  Act 
applies,  in  like  manner  as  if  the  same  were  a  stock  certificate,  coupon, 
or  stock  mentioned  in  that  Act. 

22.  Colonial  stock  to  which  this  Act  applies  shall  be  personal  estate,  Stock  to  which 
and  shall  not  be  liable  to  any  foreign  attachment  by  the  custom  of  London  Act  applies  to 
or  otherwise.  be  personal 

estate. 

23.  The  registrar  may  charge  such  fees  (if  any)  in  respect  of  any  Fees. 
certificate  issued  under  this  Act  with  reference  to  colonial  stock  and  in 
respect  of  any  transfer  thereof  in  the  register,  and  otherwise  in  respect 

of  any  act  done  by  the  registrar  with  respect  to  such  stock,  as  may  be 
fixed  by  the  government  issuing  the  stock,  not  exceeding  in  any  case 
five  shillings. 

All  fees  charged  by  the  registrar  in  pursuance  of  this  Act  may  be 
retained  by  him  for  his  own  use. 

S  2340.  3  r 
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24.  Any  discretion  or  power  vested  by  this  Act  in  the  registrar  shall, 
subject  to  any  agreement  between  the  registrar  and  the  government  of 
the  colony  issuing  the  stock  inscribed  in  the  register  kept  by  such 
registrar,  be  exercised  subject  to  and  in  accordance  with  the  directions 
of  that  government. 

25.  Nothing  in  this  Act  shall  prevent  any  colonial  stock  inscribed  in 
the  register  being  transferred  upon  the  application  of  the  stockholder  to 
a  register  in  the  colony  or  elsewhere. 

26.  In  this  Act,  unless  the  context  otherwise  requires, 

The  expression  "  colony  "  means  any  dominion,  colony,  island,  terri- 
tory, province,  or  settlement  situate  within  Her  Majesty's  dominions, 
but  not  within  the  United  Kingdom,  the  Channel  Islandt,  or  Isle 
of  Man,  and  not  forming  part  of  India  as  defined  for  the  purposes 
of  the  Acts  for  the  time  being  in  force  relating  to  the  Government  of 
India  ;  and  for  the  purposes  of  this  Act  the  whole  of  the  dominion, 
colonies,  islands,  territories,  provinces,  and  settlements  under  one 
central  legislature,  and  also  such  part  of  the  said  dominion  and 
such  of  the  said  colonies,  islands,  territories,  provinces,  and  settle- 
ments as  is  under  a  local  legislature  is  deemed  to  be  a  colony : 

The  expression  "  legislature  "  means  any  bodies  or  body  of  persons  or 
person  who  can  exercise  legislative  authority  in  a  colony,  and  where 
there  are  local  legislatures  as  well  as  a  central  legislature,  includes 
both  each  of  the  local  legislatures  and  the  central  legislature  : 

The  expression  "colonial  stock"  includes  any  share  or  interest  in 
colonial  stock  : 

The  expression  "  register  "  includes  any  books  kept  by  the  registrar 
for  the  purpose  of  colonial  stock  in  which  the  names  and  addresses 
of  the  several  persons  for  the  time  being  entitled  to  such  stock,  and 
the  amounts  to  which  they  are  entitled,  and  the  transfers  thereof, 
are  entered  : 

The  expression  "  stockholder  "  means  a  person  holding  colonial  stock, 
being  entered  as  proprietor  thereof  in  the  register  kept  under  this 
Act: 

The  expression  "  person  "  includes  a  corporation  : 

The  Act  of  the  session  of  the  fifth  and  sixth  years  of  the  reign  of 
Her  present  Majesty,  chapter  sixty-two,  intituled  "An  Act  to  repeal 
"  an  Act  of  the  present  session  of  Parliament,  intituled  'An  Act  for 
'  the  more  effectual  abolition  of  oaths  and  affirmations  taken  and 
'  made  in  various  departments  of  the  State,  and  to  substitute  de- 
'  clarations  in  lieu  thereof,  and  for  the  more  entire  suppression  of 
'  voluntary  and  extra-judicial  oaths  and  affidavits ' ;  and  to  make 
other  provisions  for  the  abolition  of  unnecessary  oaths,"  is  in  this 
Act  referred  to,  and  may  be  cited  in  any  declaration  made  thereunder 
for  the  purposes  of  this  Act,  as  The  Statutory  Declarations  Act, 
1835. 

27.  This  Act  may  be  cited  as  The  Colonial  Stock  Act,  1877. 

The  Inland  Revenue  Act,  1880,  43  &  44  Vict.  c.  20., 
by  sec.  54,  made  the  following  amendments  to  37  & 
38  Vict.  c.  26.  and  40  &  41  Vict.  c.  59. 

54.  The  sum  to  be  paid  by  way  of  composition  for  stamp  duty  in  the 
following  cases,  that  is  to  say, 

(2.)  Under  sec.  4  of  the  Canadian  Stock  Stamp  Act,  1874,  on  trans- 
fers of  stock  of  the  Government  of  Canada  from  time  to  time 
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inscribed  after  the  passing  of   this  Act  in  books  kept  in  the 

United  Kingdom ;  or 
(3.)  Under  sec.  3  of  the  Colonial  Stock  Act,   1877,  on   transfers   of  40  &  41  Vict. 

colonial  stock  to  which  from  time  to  time  that  Act  is  made  to  c.  59. 

apply  after  the  passing  of  this  Act, 
shall  be  calculated  as  if  the  rates  enacted  by  this  Act  for  the  composition 
of  the  duty  on  transfers  of  stock  created  and  issued  by  the  council  of 
any  municipal  borough  were  substituted  for  the  rate  or  sum  of  seven 
shillings  and  sixpence  in  the  said  section  respectively :  Provided  that 
where  the  holders  of  the  debentures  of  the  Government  of  a  colony  have, 
before  the  first  day  of  July  one  thousand  eight  hundred  and  eighty,  had 
an  option  given  to  them  to  exchange  such  debentures  within  twelve 
months  for  colonial  stock,  to  which  the  Colonial  Stock  Act,  1877, 
applies,  the  composition  for  the  stamp  duty  on  transfers  of  colonial  stock 
issued  in  accordance  with  any  option  declared  within  the  said  twelve 
months  shall  be  the  same  as  if  this  section  had  not  been  enacted. 

[And  45  &  46  Vict.  c.  72.,  by  sec.  17,  amended  the 
above  as  follows  : — 

Sec.  17-:  Whereas  by  the  Canadian  Stock  Stamp  Act,  1874,  provision  Provision  for 
was  made  for  the  Government  of  Canada  paying  capital  sums,  calculated  composition  for 
at  the  rate  therein  mentioned,  as  composition  for  stamp  duty  chargeable  stamP  ""ty  on 
on  transfers  of  any  stock  of  the  Government  of  Canada  inscribed  in  books  <jian  ioans 
kept  in  the  United  Kingdom :  7  „. 

And  whereas  after  the  passing  of  the  above  Act,  the  Government  of  c  26 
Canada  issued  to  the  public,  with  the  option  of  inscription  at  any  time  in 
books  kept  in  the  United  Kingdom,  the  loans  mentioned  in  the  Second 
Schedule  to  this  Act ;  and  holders  of  the  said  loans  before  the  passing  of  43  &  44  Viet. 
the  Inland  Revenue  Act,  1880,  had  exercised  that  option  to  the  extent  c-  20- 
in  the  said  Schedule  mentioned,  and  the  Government  of  Canada  had  paid 
composition  for  the  stamp  duty  accordingly  : 

And  whereas  by  sec.  54  of  the  Inland  Eevenue  Act,  1880,  the  amount 
of  the  composition  for  stamp  duty  chargeable  on  transfers  of  stock  of 
the  Government  of  Canada  and  other  stock  waa  increased,  subject  to  a 
proviso  that  such  increased  composition  should  not  apply  for  twelve 
months  in  the  case  of  the  holders  of  debentures  of  the  Government 
of  a  colony  who  had  an  option  to  exchange  such  debentures  within 
twelve  months  for  colonial  stock,  to  which  the  Colonial  Stock  Act,  1877,  40  &  41  Vict. 
applied :  c.  59. 

And  whereas,  having  regard  to  the  special  circumstances  connected 
with  the  issue  of  the  stock  mentioned  in  the  said  Schedule,  it  is 
expedient  to  make  for  the  holders  of  that  stock  a  similar  provision  to 
that  made  by  the  above-mentioned  proviso  in  the  case  of  the  holders  of 
colonial  stock  : 

Be  it  therefore  enacted  as  follows  : 

Where  at  any  time  since  the  passing  of  the  Inland  Revenue  Act,  1880 
whether  before  or  after  the  passing  of  this  Act,  but  before  the  first  day 
of  April  one  thousand  eight  hundred  and  eighty-six,  any  part  of  the  loans 
of  the  Government  of  Canada  mentioned  in  the  Second  Schedule  to  this 
Act  has  been  inscribed  as  stock  in  books  kept  in  the  United  Kingdom, 
the  Government  of  Canada  may  pay  to  the  Commissioners  of  Inland 
Revenue,  by  way  of  composition  for  the  stamp  duty  chargeable  on 
transfers  of  such  stock,  a  sum  calculated  at  the  rate  mentioned  in  the 
Canadian  Stock  Stamp  Act,  1874,  instead  of  the  rate  mentioned  in  the 
Inland  Revenue  Act,  1880. 
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SECOND   SCHEDULE. 
Dominion  op  Canada  Loans. 

The  following  amounts  of  4  per  cent,  loans  were  issued  to  the  public 
in  the  following  years  : 

£ 
In  1874    -  -        4,000,000 

In  1875  1,000,000 

In  1876  2,500,000 

In  1878-9  4,500,000 

£12,000,000 


Of  the  above  there  were  inscribed  in 
books  kept  in  the  United  Kingdom  up 
to  the  first  day  of  May  1882  : 

£ 

Of  the  loan  of  1874  1,831,200 

„        1875  -  500,000 

„        „        1876  1,088,000 

1878-9-  -        2,279,700 


£5,698,900 


Leaving   in    the   hands   of   the  public  with 

option  of  inscription  £6,301,100 


37  &  38  VICT.  (1874)  c.  27. 

Preamble  repealed  by  S.  L.  E.  Act,  1893  (No.  2),  c.  54. 

An  Act  to  regulate  the  Sentences  imposed  by 
Colonial  Courts  where  jurisdiction  to  try  is 
conferred  by  Imperial  Acts.     [SOth  June  1874.] 

WHEREAS  by  certain  Acts  of  Parliament  juris- 
diction is  conferred  on  courts  in  Her  Majesty's 
colonies  to  try  persons  charged  with  certain  crimes  or 
offences,  and  doubts  have  arisen  as  to  the  proper  sen- 
tences to  be  imposed  upon  conviction  of  such  persons; 
and  it  is  expedient  to  remove  such  doubts  : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spirit- 
ual and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as 
follows  : 
short  title.  1.  This  Act  may  be  cited  for  all  purposes  as  The 

Courts  (Colonial)  Jurisdiction  Act,  1874. 

Definition  of         2.  Eor  the  purposes  of  this  Act — 

The  term  "  colony  "  shall  not  include  any  places  within 
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the  United  Kingdom,  the  Isle  of  Man,  or  the 
Channel  Islands,  but  shall  include  such  territories 
as  may  for  the  time  being  be  vested  in  Her  Majesty 
by  virtue  of  an  Act  of  Parliament  for  the  Govern- 
ment of  India,  and  any  plantation,  territory,  or 
settlement  situate  elsewhere  within  Her  Majesty's 
dominions,  and  subject  to  the  same  local  govern- 
ment ;  and  for  the  purposes  of  this  Act,  all  planta- 
tions, territories,  and  settlements  under  a  central 
legislature  shall  be  deemed  to  be  one  colony  under 
the  same  local  government. 
3.  When,  by  virtue  of  any  Act  of  Parliament  now  or  At  trials  in  any 

'      *  "  colonial  courts 

hereafter  to  be  passed,  a  person  is  tried  m  a  court  ot  any  by  virtue  of 
colony  for  any  crime  or  offence  committed  upon  the  co^rem-03 
high  seas  or  elsewhere  out  of  the  territorial  hmits  of  j^e^t^ces 
such  colony 1  and  of  the  local  jurisdiction  of  such  court,  as  if  crimes 

•  n  ■    1    ■  in  ■      T     A-  1        ^ad    k6en    OOm- 

or  if  committed  within  such  local  jurisdiction  made  mitted  in  the 
punishable  by  that  Act,  such  person  shall,  upon  con-  coony' 
viction,  be  liable  to  such  punishment  as  might  have  been 
inflicted  upon  him  if  the  crime  or  offence  had  been  com- 
mitted within  the  hmits  of  such  colony  and  of  the  local 
jurisdiction  of  the  court,  and  to  no  other,  anything  in 
any  Act  to  the  contrary  notwithstanding :  Provided 
always  that  if  the  crime  or  offence  is  a  crime  or  offence 
not  punishable  by  the  law  of  the  colony  in  which  the 
trial  takes  place,  the  person  shall,  on  conviction,  be  liable 
to  such  punishment  (other  than  capital  punishment)  as 
shall  seem  to  the  court  most  nearly  to  correspond  to  the 
punishment  to  which  such  person  would  have  been  liable 
in  case  such  crime  or  offence  had  been  tried  in  England. 

1  SeeMacleodtf.  Att.-Gen.  of  New  South  Wales  ante,  sec.  101,  p.  417. 

37  &  38  VIOT.  (1874)  c.  41. 
Preamble  repealed  by  S.  L.  R.  Act,  1893  (No.  2),  c.  54. 
An  Act  to  amend  "  The  Colonial  Attornies  Relief  Act." 

[30th  July  1874.] 

W  HEBE  AS  by  the  Colonial  Attornies  Eelief  Act  certain  provisions  20  &  21  Vict 
are  made  for  regulating  the  admission  of  attornies  and  solicitors  c.  39. 
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Examination 
and  ceasing 
to  practise 
dispensed 
with  where 
colonial 
attorney  and 
solicitor  has 
actually 
practised  for 
seven  years, 
and  passed 
examination 
previous  to 
admission. 


Short  title. 


of  Colonial  Courts  in  Her  Majesty's  Superior  Courts  of  Law  and  Equity 
in  England  in  certain  cases,  and  it  is  considered  just  and  equitable  to 
amend  the  said  Act : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 

1.  So  much  of  the  Colonial  Attornies  Relief  Act  as  enacts  that  no 
person  shall  be  deemed  qualified  to  be  admitted  as  attorney  or  solicitor 
under  the  provisions  of  the  said  Act  unless  he  shall  pass  an  examination 
to  test  his  fitness  and  capacity,  and  shall  further  make  affidavit  that  he 
has  ceased  for  the  space  of  twelve  calendar  months  at  the  least  to  practise 
as  attorney  or  solicitor  in  any  colonial  court  of  law,  and  also  so  much  of 
the  said  Act  and  of  any  orders  and  regulations  made  thereunder  as  relate 
to  such  examination,  shall  not  apply  to  nor  shall  compliance  therewith 
respectively  be  required  of  any  person  seeking  to  be  admitted  as  attorney 
or  solicitor  under  the  provisions  of  the  said  Act  who  shall  have  been  in 
actual  practice  for  the  period  of  seven  years  at  the  least  as  attorney  and 
solicitor  in  any  colony  or  dependency  as  to  which  an  Order  in  Council 
has  been  or  may  be  made  as  mentioned  in  the  said  Act,  and  who  shall 
have  served  under  articles  and  passed  an  examination  previously  to  his 
admission  as  attorney  and  solicitor  in  any  such  colony  or  dependency. 

2.  The  expression  "  The  Colonial  Attornies  Relief  Act "  shall  hence- 
forth be  deemed  to  include  this  Act. 


37  &  38  VICT.  (1874)  c.  77. 

This  Act  referred  to  colonial  and  other  clergy  :  but  it 
is  not  considered  of  sufficient  importance  to  give  it. 


30  <fc  31  Vict. 
u.  3. 


38  &  39  VICT.  (1875)  c.  38. 

Preamble  and  to  "  same  as  follows  "  and  sec.  1  to 
"  so  repealed"  repealed  by  S.  L.  R.  Act  (No.  2),  1893, 
56  &  57  Vict.  c.  54. 

An  Act  to  remove  certain  doubts  with  respect  to 
the  powers  of  the  Parliament  of  Canada  under 
section  eighteen  of  the  British  North  America 
Act,  1867.  [1M  July  1875.] 

WHEREAS  by  section  eighteen  of  the  British 
North  America  Act,  1867,  it  is  provided  as 
follows  :  "  The  privileges,  immunities,  and  powers  to  be 
held,  enjoyed,  and  exercised  by  the  Senate  and  by  the 
House  of  Commons,  and  by  the  members  thereof  re- 
spectively, shall  be  such  as  are  from  time  to  time  defined 
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by  Act  of  the  Parliament  of  Canada,  but  so  tbat  the 
same  shall  never  exceed  those  at  the  passing  of  this  Act 
held,  enjoyed,  and  exercised  by  the  Commons  House  of 
Parliament  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  by  the  members  thereof;" 

And  whereas  doubts  have  arisen  with  regard  to  the 
power  of  defining  by  an  Act  of  the  Parliament  of 
Canada,  in  pursuance  of  the  said  section,  the  said 
privileges,  powers  or  immunities,  and  it  is  expedient  to 
remove  such  doubts ; 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : — 

1.  Section  eighteen  of  the  British  North   America  Substitution  of 
Act,  1867,  is  hereby  repealed,  without  prejudice  to  any-  section  is  of 
thing  done  under  that  section,  and  the  following  section  f°3&  31  Viet' 
shall  be  substituted  for  the  section  so  repealed  : — 

[See  for  this  ante  p.  11,  where  the  new  section  is  set 
out  in  place  of  the  section  repealed.] 

2.  The  Act  of  the  Parliament  of  Canada  passed  in  Confirmation 
the  thirty-first  year  of  the  reign  of  Her  present  Majesty,  \LmZltli™ 
chapter  twenty-four,  intituled  "  An  Act  to  provide  for  gf^j  Vi 
oaths  to  witnesses  being  administered  in  certain  cases  c-  2i- 

for  the  purposes  of  either  House  of  Parliament,"  shall 
be  deemed  to  be  valid,  and  to  have  been  valid  as  from 
the  date  at  which  the  royal  assent  was  given  thereto  by 
the  Governor-G-eneral  of  the  Dominion  of  Canada. 

3.  This  Act  may  be  cited  as  the  Parliament  of  Canada  short  title, 
Act,  1875. 

38  &  39  VICT.  (1875)  c.  53. 

An  Act  giving  effect  to  the  Canadian  Copyright  Act 
of  1875,  38  Vict.  c.  88.  [See  International  Copyright 
Act  of  1886,  post.] 
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Power  by  Order 
in  Council  to 
transfer  colo- 
nial fortifica- 
tions to  gover- 
nor of  colony. 


Saving  for 
other  interests. 


Definitions : 
"  Colony : " 


'  Governor." 


Short  title. 


40  &  41  VICT.  (1877)  c.  23. 

In  sec.  1  the  words,  "  Commissioners  of  Her 
Majesty's,"  repealed  by  S.  L.  R.  Act,  1894,  c.  56. 

An  Act  to  make  better  provision  respecting  fortifica- 
tions, works,  buildings,  and  land  situate  in  a  Colony, 
and  beld  for  the  defence  of  the  Colony. 

[23rd  July  1877.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and.  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  It  shall  be  lawful  for  Her  Majesty,  on  the  representation  of  one  of 
Her  Majesty's  Principal  Secretaries  of  State  and  of  the  Commissioners 
of  Her  Majesty's  Treasury  that  it  is  expedient  so  to  do,  by  Order  in 
Council  to  vest  any  fortifications,  works,  buildings,  or  land  in  any 
colony  held  in  trust  for  the  defence  of  that  colony  (whether  vested  in 
Her  Majesty,  or  in  one  of  Her  Majesty's  Principal  Secretaries  of  State, 
or  in  the  principal  officers  of  the  Board  of  Ordnance,  or  in  the  com- 
manding Royal  Engineer,  or  other  officer),  and  the  care  and  disposal  of 
such  fortifications,  works,  buildings,  or  land,  in  the  governor  of  the 
colony,  for  such  estate  and  interest,  and  upon  such  terms  and  conditions, 
and  subject  to  such  reservations,  exceptions,  and  restrictions  as  are 
specified  in  the  Order ;  and  the  governor  for  the  time  being  of  the  colony 
shall,  by  virtue  of  this  Act  and  the  Order,  take  and  hold  (subject  to  the 
provisions  of  the  Order)  the  premises  transferred  to  and  vested  in  him 
accordingly. 

Every  representation  to  Her  Majesty  proposed  to  be  made  in  pursuance 
of  this  Act  shall  be  laid  before  both  Houses  of  Parliament,  and  shall  Me 
for  not  less  than  forty  days  on  the  table  of  both  Houses  before  it  is  sub- 
mitted to  Her  Majesty. 

2.  Nothing  in  an  Order  made  in  pursuance  of  this  Act  shall  affect  any 
estate,  interest,  right,  or  claim  in  or  to  any  fortifications,  works,  buildings, 
or  land  comprised  in  the  Order  other  than  such  as  at  the  date  of  the 
Order  was  vested  in  or  held  in  trust  for  Her  Majesty. 

3.  In  this  Act,  unless  the  context  otherwise  requires, — 

The  expression  "  colony "  means  any  dominion,  colony,  island,  terri- 
tory, province,  or  settlement  situate  within  Her  Majesty's  dominions, 
but  without  the  United  Kingdom,  the  Channel  Islands,  and  Isle  of  Man, 
and  not  forming  part  of  India  as  defined  for  the  purposes  of  the  Act  for 
the  time  being  in  force  relating  to  the  Government  of  India ;  and  for  the 
purposes  of  this  Act  the  whole  of  the  dominion,  colonies,  islands,  terri- 
tories, provinces,  and  settlements  under  one  central  legislature  is  deemed 
to  be  a  colony  : 

The  expression  "  governor "  includes  any  lieutenant-governor  or 
officer  administering  the  government  of  a  colony,  and  any  other  person 
defined  by  an  Order  in  Council  under  this  Act  to  be  the  governor  of  the 
colony. 

4.  This  Act  may  be  cited  as  "  The  Colonial  Fortifications  Act,  1877." 
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41  &  42  VICT.  (1878)  c.  67. 
An  Act   for  extending  and  amending  the  Foreign 

Jurisdiction  Acts. 
Sec.  3  gives  power  to  the  Queen  in  Council  to  extend 
the  enactments  or  amending  or  substituted  enactments 
in  force  of  6  &  7  Vict.  c.  34.  (repealed  by  44  &  45 
Vict.  c.  69.) ;  12  &  13  Vict.  c.  96. ;  14  &  15  Vict.  c.  99. 
ss.  7,  11;  17  &  18  Vict.  c.  104.  Part  X.  [see  Shipping  Act 
of  1894,  part  13]  ;  19  &  20  Vict.  c.  113. ;  22  Vict.  c.  20. ; 
22  &  23  Vict.  c.  63. ;  23  &  24  Vict.  c.  122. ;  24  &  25 
Vict.  c.  11. ;  30  &  31  Vict.  c.  124.  s.  11. ;  37  &  38  Vict. 
c.  94.  s.  51. ;  to  any  place  to  which  the  Foreign  Juris- 
diction Act,  1843,  6  &  7  Vict.  c.  94.  applies. 

And  sec.  4,  an  Order  in  Council  purporting  to  be  Power  for  the 

i       •  Pi-T-,.  t       • t    <•  »     i        Queen  in  Couu- 

made  in  pursuance  of  the  Foreign  Jurisdiction  Acts,  Cu  to  extend 
1843  to  1878,  or  any  of  them,  shall  be  deemed  a  colonial  colonies. e 
law  within  the  Colonial  Laws  Validity  Act,  1865,  28  & 
29  Vict.  c.  116.  "  to  remove  doubts  as  to  the  validity 
of  colonial  laws,"  and  which  enacted  that  the  term 
"British  Colony"  includes  any  of  H.M.'s  possessions 
out  of  the  U.K.,  and  any  country  or  place  to  which  any 
such  order  extends  shall  be  deemed  a  colony  within 
that  Act. 

By  sec.  7,  every  Order  in  Council  made  in  pursuance 
of  the  Foreign  Jurisdiction  Acts,  1843,  1878,  shall  be 
laid  before  both  Houses  of  Parliament. 

By  sec.  8,  a  limit  of  six  months  is  fixed  within  which 
any  action  for  any  cause  against  persons  acting  under 
the  Acts  must  be  brought. 

By  sub-sec.  2,  amends  may  be  tendered,  and  money 
paid  into  court. 

This  Act  repealed  6  &  7  Vict.  c.  80.  {China),  and 
sec.  7  of  6  &  7  Vict.  c.  94. 

44  &  45  VICT.  (1881)  c.  58. 
The  Army  Act. 
By   sec.    159    any  person  subject  to  military  law, 
who  within  or  without  Her  Majesty's  dominions  com- 
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mits  any  offence  for  which  he  is  liahle  to  be  tried  by- 
court-martial,  may  be  tried  and  punished  for  such  offence 
at  any  place  (either  "within  or  without  Her  Majesty's 
dominions)  which  is  within  the  jurisdiction  of  an  officer 
authorised  to  convene  general  courts-martial,  and  in 
which  the  offender  may  for  the  time  being  be,  in  the  same 
manner  as  if  the  offence  had  been  committed  where  the 
trial  by  court-martial  takes  place,  and  the  offender  were 
under  the  command  of  the  officer  convening  such  court- 

TTIflTTlfl  I 

44  &  45  YICT.  (1881)  c.  69. 

The  Fugitive  Offenders  Act. 

Sec.  11  from  "  or  Lords  "  to  "  Ireland  "  and  the  words 

"  of  such  Lord-Lieutenant "  ;    sec.  39  so  far  it  defines 

Secretary  of  State ;  sees.  40  &  41,  and  the  Schedule, 

repealed  by  S.  L.  R.  Act,  1894,  c.  56. 

The  Act,  by  sec.  41,  repeals  6  &  7  Vict.  c.  34. 
An  Act  to  amend  the  Law  with  respect  to  Fugitive 
Offenders  in  Her  Majesty'    Dominions,  and  for  other 
Purposes  connected  with  the  Trial  of  Offenders. 

[21-th  Aug.  1881.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  ;  (that  is  to  say,) 

1.  This  Act  may  be  cited  as  the  Fugitive  Offenders  Act,  1881. 

PART  I. 
Return  of  Fugitives. 

2.  Where  a  person  accused  of  having  committed  an  offence  (to  which 
this  part  of  this  Act  applies)  in  one  part  of  Her  Majesty's  dominions 
has  left  that  part,  such  person  (in  this  Act  referred  to  as  a  fugitive  from 
that  part),  if  found  in  another  part  of  Her  Majesty's  dominions,  shall 
be  liable  to  be  apprehended  and  returned  in  manner  provided  by  this 
Act  to  the  part  from  which  he  is  a  fugitive. 

A  fugitive  may  be  so  apprehended  under  an  endorsed  warrant  or  a 
provisional  warrant. 

3.  Where  a  warrant  has  been  issued  in  one  part  of  Her  Majesty's 
dominions  for  the  apprehension  of  a  fugitive  from  that  part,  any  of  the 
following  authorities  in  another  part  of  Her  Majesty's  dominions  in  or 
on  the  way  to  which  the  fugitive  is  or  is  suspected  to  be ;  (that  is  to  say,) 

(1.)  A  judge  of  a  superior  court  in  such  part;  and 

(2.)  In  the  United  Kingdom  a  Secretary  of  State  and  one  of  the 

magistrates  of  the  metropolitan  police  court  in  Bow  Street ; 

and 
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(3.)  In  a  British  possession  the  governor  of  that  possession, 
if  satisfied  that  the  warrant  was  issued  by  some  person  having  lawful 
authority  to  issue  the  same,  may  endorse  such  warrant  in  manner  pro- 
vided by  this  Act,  and  the  warrant  so  endorsed  shall  be  a  sufficient 
authority  to  apprehend  the  fugitive  in  the  part  of  Her  Majesty's  do- 
minions in  which  it  is  endorsed,  and  bring  him  before  a  magistrate. 

4.  A  magistrate  of  any  part  of  Her  Majesty's  dominions  may  issue  Provisional 
a  provisional  warrant  for  the  apprehension  of  a  fugitive  who  is  or  is  warrant  for 
suspected  of  being  in  or  on  his  way  to  that  part  on  such  information,  ^fttitlve.0n 
and  under  such  circumstances,  as  would  in  his  opinion  justify  the  issue 
of  a  warrant  if  the  offence  of  which  the  fugitive  is  accused  had  been 
committed  within  his  jurisdiction,  and  such  warrant  may  be  backed  and 
executed  accordingly. 

A  magistrate  issuing  a  provisional  warrant  shall  forthwith  send  a 
report  of  the  issue,  together  with  the  information  or  a  certified  copy 
thereof,  if  he  is  in  the  United  Kingdom,  to  a  Secretary  of  State,  and 
if  he  is  in  a  British  possession,  to  the  governor  of  that  possession,  and 
the  Secretary  of  State  or  Governor  may,  if  he  think  fit,  discharge  the 
person  apprehended  under  such  warrant. 

5.  A  fugitive  when  apprehended  shall  be  brought  before  a  magistrate,  Dealing  with 
who  (subject  to  the  provisions  of  this  Act)  shall  hear  the  case  in  the  fugitive  -when 
same  manner  and  have  the  same  jurisdiction  and  powers,  as  near  as  may  aPPrellen0-ecl- 
be  (including  the  power  to  remand  and  admit  to  bail),  as  if  the  fugitive 

were  charged  with  an  offence  committed  within  his  jurisdiction. 

If  the  endorsed  warrant  for  the  apprehension  of  the  fugitive  is  duly 
authenticated,  and  such  evidence  is  produced  as  (subject  to  the  provi- 
sions of  this  Act)  according  to  the  law  ordinarily  administered  by  the 
magistrate  raises  a  strong  or  probable  presumption  that  the  fugitive 
committed  the  offence  mentioned  in  the  warrant,  and  that  the  offence  is 
one  to  which  this  part  of  this  Act  applies,  the  magistrate  shall  commit 
the  fugitive  to  prison  to  await  his  return,  and  shall  forthwith  send  a 
certificate  of  the  committal  and  such  report  of  the  case  as  he  may  think 
fit,  if  in  the  United  Kingdom  to  a  Secretary  of  State,  and  if  in  a  British 
possession  to  the  governor  of  that  possession. 

Where  the  magistrate  commits  the  fugitive  to  prison,  he  shall  inform 
the  fugitive  that  he  will  not  be  surrendered  until  after  the  expiration  of 
fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ  of  habeas  corpus, 
or  other  like  process. 

A  fugitive  apprehended  on  a  provisional  warrant  may  be  from  time 
to  time  remanded  for  such  reasonable  time,  not  exceeding  seven  days  at 
any  one  time,  as  under  the  circumstances  seems  requisite  for  the  pro- 
duction of  an  endorsed  warrant. 

6.  Upon  the  expiration   of  fifteen  days  after  a  fugitive  has   been  Eeturu  of 
committed  to  prison  to  await  his  return,  or  if  a  writ  of  habeas  corpus  fugitive  by 
or  other  like  process   is  issued  with  reference  to  such  fugitive  by  a  warrant' 
superior  court,  after  the  final  decision  of  the  court  in  the  case, 

(1.)  if  the  fugitive  is  so  committed  in  the  United  Kingdom,  a 

Secretary  of  State ;  and 
(2.)  if  the  fugitive  is  so  committed  in  a  British  possession,  the 
governor  of  that  possession, 
may,  if  he  thinks  it  just,  by  warrant  under  his  hand  order  that  fugitive 
to  be  returned  to  the  part  of  Her  Majesty's  dominions  from  which  he  is 
a  fugitive,  and  for  that  purpose  to  be  delivered  into  the  custody  of  the 
persons  to  whom  the  warrant  is  addressed,  or  some  one  or  more  of  them 
and  to  be  held  in  custody,  and  conveyed  by  sea  or  otherwise  to  the  said 
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part  of  Her  Majesty's  dominions,  to  be  dealt  with  there  in  due  course 
of  law  as  if  he  had  been  there  apprehended,  and  such  warrant  shall  be 
forthwith  executed  according  to  the  tenor  thereof. 

The  governor  or  other  chief  officer  of  any  prison,  on  request  of  any 
person  having  the  custody  of  a  fugitive  under  any  such  warrant,  and  on 
payment  or  tender  of  a  reasonable  amount  of  expenses,  shall  receive  such 
fugitive  and  detain  him  for  such  reasonable  lime  as  may  be  requested  by 
the  said  person  for  the  purpose  of  the  proper  execution  of  the  warrant. 

7.  If  a  fugitive  who,  in  pursuance  of  this  part  of  this  Act,  has  been 
committed  to  prison  in  any  part  of  Her  Majesty's  dominions  to  await 
his  return,  is  not  conveyed  out  of  that  part  within  one  month  after  such 
committal,  a  superior  court,  upon  application  by  or  on  behalf  of  the 
fugitive,  and  upon  proof  that  reasonable  notice  of  the  intention  to  make 
such  application  has  been  given,  if  the  said  part  is  the  United  Kingdom 
to  a  Secretary  of  State,  and  if  the  said  part  is  a  British  possession  to  the 
governor  of  the  possession,  may,  unless  sufficient  cause  is  shown  to  the 
contrary,  order  the  fugitive  to  be  discharged  out  of  custody. 

8.  Where  a  person  accused  of  an  offence  and  returned  in  pursuance 
of  this  part  of  this  Act  to  any  part  of  her  Majesty's  dominions,  either  is 
not  prosecuted  for  the  said  offence  within  six  months  after  his  arrival  in 
that  part,  or  is  acquitted  of  the  said  offence,  then  if  that  part  is  the 
United  Kingdom  a  Secretary  of  State,  and  if  that  part  is  a  British 
possession  the  governor  of  that  possession,  may,  if  he  think  fit,  on  the 
request  of  such  person,  cause  him  to  be  sent  back  free  of  cost  and  with 
as  little  delay  as  possible  to  the  part  of  Her  Majesty's  dominions  in  or 
on  his  way  to  which  he  was  apprehended. 

9.  This  part  of  this  Act  shall  apply  to  the  following  offences,  namely, 
to  treason  and  piracy,  and  to  every  offence,  whether  called  felony,  mis- 
demeanor, crime,  or  by  any  other  name,  which  is  for  the  time  being 
punishable  in  the  part  of  Her  Majesty's  dominions  in  which  it  was 
committed,  either  on  indictment  or  information,  by  imprisonment  with 
hard  labour  for  a  term  of  twelve  months  or  more,  or  by  any  greater 
punishment;  and  for  the  purposes  of  this  section,  rigorous  imprisonment, 
and  any  confinement  in  a  prison  combined  with  labour,  by  whatever 
name  it  is  called,  shall  be  deemed  to  be  imprisonment  with  hard  labour. 

This  part  of  this  Act  shall  apply  to  an  offence  notwithstanding  that 
by  the  law  of  the  part  of  Her  Majesty's  dominions  in  or  on  his  way  io 
which  the  fugitive  is  or  is  suspected  of  being  it  is  not  an  offence,  or  not 
an  offence  to  which  this  part  of  this  Act  applies ;  and  all  the  provisions 
of  this  part  of  this  Act,  including  those  relating  to  a  provisional  warrant 
and  to  a  committal  to  prison,  shall  be  construed  as  if  the  offence  were  in 
such  last-mentioned  part  of  Her  Majesty's  dominions  an  offence  to 
which  this  part  of  this  Act  applies. 

10.  Where  it  is  made  to  appear  to  a  superior  court  that  by  reason  of 
the  trivial  nature  of  the  case,  or  by  reason  of  the  application  for  the 
return  of  a  fugitive  not  being  made  in  good  faith  in  the  interests  of 
justice  or  otherwise,  it  would,  having  regard  to  the  distance,  to  the 
facilities  for  communication,  and  to  all  the  circumstances  of  the  case,  be 
unjust  or  oppressive  or  too  severe  a  punishment  to  return  the  fugitive 
either  at  all  or  until  the  expiration  of  a  certain  period,  such  court  may 
discharge  the  fugitive,  either  absolutely  or  on  bail,  or  order  that  he  shall 
not  be  returned  until  after  the  expiration  of  the  period  named  in  the 
order,  or  may  make  such  other  order  in  the  premises  as  to  the  court 
seems  just. 
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11.  In  Ireland  the  Lord-Lieutenant  or  Lords  Justices  or  other  chief  ^eutenant^ 
governor  or  governors  of  Ireland,  also  the  chief  secretary  of  such  Lord-  Ire]an(j 
Lieutenant,  may,  as  well  as  a  Secretary  of  State,  execute  any  portion  of 

the  powers  by  this  part  of  this  Act  vested  in  a  Secretary  of  State. 

PAET  II. 

Inter- colonial  backing  of  "Warrants  and  Offences. 
Application  of  part  of  Act. 

12.  This  part  of  this  Act  shall  apply  only  to  those  groups  of  British  Application  of 
possessions  to  which,  by  reason  of  their  contiguity  or  otherwise,  it  may  Part  of  Act  t0 
seem  expedient  to  Her  Majesty  to  apply  the  same.  British°pos- 

It  shall  be  lawful  for  Her  Majesty  from  time  to  time  by  Order  in  sessjons; 
Council  to  direct  that  this  part  of  this  Act  shall  apply  to  the  group  of 
British  possessions  mentioned  in  the  Order,  and  by  the  same  or  any 
subsequent  Order  to  except  certain  offences  from  the  application  of 
this  part  of  this  Act,  and  to  limit  the  application  of  this  part  of  this 
Act  by  such  conditions,  exceptions,  and  qualifications  as  may  be  deemed 
expedient. 

Backing  of  Warrants. 

13.  Where  in  a  British  possession  of  a  group  to  which  this  part  of  Backing  in 
this  Act  applies  a  warrant  has  been  issued  for  the  apprehension  of  a  one  British 
person  accused  of  an  offence  punishable  by  law  in  that  possession,  and  PossessJ°n  ° 

'WtirTtlllt  1SSU6Q 

such  person  is  or  is  suspected  of  being  in  or  on  the  way  to  another  ;n  another  of 
British  possession  of  the  same  group,  a  magistrate  in  the  last-mentioned  same  group, 
possession,  if  satisfied  that  the  warrant  was  issued  by  a  person  having 
lawful  authority  to  issue  the  same,  may  endorse  such  warrant  in  manner 
provided  by  this  Act,  and  the  warrant  so  endorsed  shall  be  a  sufficient 
authority  to  apprehend,  within  the  jurisdiction  of  the  endorsing  magi- 
strate, the  person  named  in  the  warrant,  and  bring  him  before  the 
endorsing  magistrate  or  some  other  magistrate  in  the  same  British 
possession. 

14.  The  magistrate  before  whom  a  person  so  apprehended  is  brought,  Keturn  of 
if  he  is  satisfied  that  the  warrant  is  duly  authenticated  as  directed  by  prisoner 
this  Act,  and  was  issued  by  a  person  having  lawful  authority  to  issue  ap jre^n<^i'ir) 
the  same,  and  is  satisfied  on  oath  that  the  prisoner  is  the  person  named  warrant 

or  otherwise  described  in  the  warrant,  may  order  such  prisoner  to  be 
returned  to  the  British  possession  in  which  the  warrant  was  issued,  and 
for  that  purpose  to  be  delivered  into  the  custody  of  the  persons  to  whom 
the  warrant  is  addressed,  or  any  one  or  more  of  them,  and  to  be  held  in 
custody  and  conveyed  by  sea  or  otherwise  into  the  British  possession  in 
which  the  warrant  was  issued,  there  to  be  dealt  with  according  to  law  as 
if  he  had  been  there  apprehended.  Such  order  for  return  may  be  made 
by  warrant  under  the  hand  of  the  magistrate  making  it,  and  may  be 
executed  according  to  the  tenor  thereof. 

A  magistrate  shall,  so  far  as  is  requisite  for  the  exercise  of  the  powers 
of  this  section,  have  the  same  power,  including  the  power  to  remand  and 
admit  to  bail  a  prisoner,  as  he  has  in  the  case  of  a  person  apprehended 
under  a  warrant  issued  by  him. 


15.  Where  a  person   required   to   give   evidence    on   behalf   of  the  Backing  in 
prosecutor  or  defendant  on  a  charge  for  an  offence  punishable  by  law  one  Bri''sh 
in  a  British  possession  of  a  group  to  which  this  part  of  this  Act  applies   P0SS6ss'on  of 
is  or  is  suspected  of  being  in  or  on  his  way  to  any  other  British  posses-  ™m™ons'  &e- 
sion  of  the  same  group,  a  judge,  magistrate,  or  other  officer  who  would  issued  in 
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have  lawful  authority  to  issue  a  summons,  requiring  the  attendance  of 
such  witness,  if  the  witness  were  within  his  jurisdiction,  may  issue  a 
summons  for  the  attendance  of  such  witness,  and  a  magistrate  in  any 
other  British  possession  of  the  same  group,  if  satisfied  that  the  summons 
was  issued  by  some  judge,  magistrate,  or  officer  having  lawful  authority 
as  aforesaid,  may  endorse  the  summons  with  his  name  ;  and  the  witness 
on  service  in  that  possession  of  the  summons,  so  endorsed,  and  on  pay- 
ment or  tender  of  a  reasonable  amount  for  his  expenses,  shall  obey  the 
summons,  and  in  default  shall  be  liable  to  be  tried  and  punished  either 
in  the  possession  in  which  he  is  served  or  in  the  possession  in  which  the 
summons  was  issued,  and  shall  be  liable  to  the  punishment  imposed  by 
the  law  of  the  possession  in  which  he  is  tried  for  the  failure  of  a  witness 
to  obey  such  a  summons.  The  expression  "  summons  "  in  this  section 
includes  any  subpoena  or  other  process  for  requiring  the  attendance  of  a 
witness. 

16.  A  magistrate  in  a  British  possession  of  a  group  to  which  this  part 
of  this  Act  applies,  before  the  endorsement  in  pursuance  of  this  part  of 
this  Act  of  a  warrant  for  the  apprehension  of  any  person,  may  issue  a 
provisional  warrant  for  the  apprehension  of  that  person,  on  such  infor- 
mation and  under  such  circumstances  as  would  in  his  opinion  justify 
the  issue  of  a  warrant  if  the  offence  of  which  such  person  is  accused 
were  an  offence  punishable  by  the  law  of  the  said  possession,  and  had 
been  committed  within  his  jurisdiction,  and  such  warrant  may  be  backed 
and  executed  accordingly ;  provided  that  a  person  arrested  under  such 
provisional  warrant  shall  be  discharged  unless  the  original  warrant  is 
produced  and  endorsed  within  such  reasonable  time  as  may  under  the 
circumstances  seem  requisite. 

17.  If  a  prisoner  in  a  British  possession  whose  return  is  authorised 
in  pursuance  of  this  part  of  this  Act  is  not  conveyed  out  of  that  posses- 
sion within  one  month  after  the  date  of  the  warrant  ordering  his  return, 
a  magistrate  or  a  superior  court,  upon  application  by  or  on  behalf  of  the 
prisoner,  and  upon  proof  that  reasonable  notice  of  the  intention  to  make 
such  application  has  been  given  to  the  person  holding  the  warrant  and  to 
the  chief  officer  of  the  police  of  such  possession  or  of  the  province  or 
town  where  the  prisoner  is  in  custody,  may,  unless  sufficient  cause  is 
shown  to  the  contrary,  order  such  prisoner  to  be  discharged  out  of 
custody. 

Any  order  or  refusal  to  make  an  order  of  discharge  by  a  magistrate 
under  this  section  shall  be  subject  to  appeal  to  a  superior  court. 

18.  Where  a  prisoner  accused  of  an  offence  is  returned  in  pursuance 
of  this  part  of  this  Act  to  a  British  possession,  and  either  is  not  prose- 
cuted for  the  said  offence  within  six  months  after  his  arrival  in  that 
possession  or  is  acquitted  of  the  said  offence,  the  governor  of  that  posses- 
sion, if  he  thinks  fit,  may,  on  the  requisition  of  such  person,  cause  him 
to  be  sent  back,  free  of  cost,  and  with  as  little  delay  as  possible,  to 
the  British  possession  in  or  on  his  way  to  which  he  was  apprehended. 

19.  "Where  the  return  of  a  prisoner  is  sought  or  ordered  under  this 
part  of  this  Act,  and  it  is  made  to  appear  to  a  magistrate  or  to  a  superior 
court  that  by  reason  of  the  trivial  nature  of  the  case,  or  by  reason  of  the 
application  for  the  return  of  such  prisoner  not  being  made  in  good  faith 
in  the  interests  of  justice  or  otherwise,  it  would,  having  regard  to  the 
distance,  to  the  facilities  of  communication,  and  to  all  the  circumstances 
of  the  case,  be  unjust  or  oppressive,  or  too  severe  a  punishment,  to 
return   the  prisoner  either  at  all  or  until  the  expiration  of  a  certain 
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period,  the  court  or  magistrate  may  discharge  the  prisoner  either 
absolutely  or  on  bail,  or  order  that  he  shall  not  be  returned  until 
after  the  expiration  of  the  period  named  in  the  order,  or  may  make 
such  other  order  in  the  premises  as  to  the  magistrate  or  court  seems 
just. 

Any  order  or  refusal  to  make  an  order  of  discharge  by  a  magistrate 
under  this  section  shall  be  subject  to  an  appeal  to  a  superior  court. 

PART   III. 
Trial,  fyc.  of  Offences. 

20.  Where  two  British  possessions  adjoin,  a  person  accused  of  an  Offences  com- 
offence  committed  on  or  within  the  distance  of  five  hundred  yards  from  mitted  on 
the  common  boundary  of  such  possessions  may  be  apprehended,  tried,  ^    ^^^JL™ 
and  punished  in  either  of  such  possessions.  British  pos- 

21.  Where  an  offence  is  committed  on  any  person  or  in  respect  of  any  sessl0ns- 
property  in  or  upon  any  carriage,  cart,  or  vehicle  whatsoever  employed  Offences  eom- 
in  a  journey,  or  on  board  any  vessel  whatsoever  employed  in  a  navigable  i^™e_°S. 
river,  lake,    canal,   or  inland  navigation,  the  person   accused  of    such  tween  two 
offence  may  be  tried  in  any  British  possession  through  a  part  of  which  British 
such  carriage,  cart,  vehicle,  or  vessel  passed  in  the  course  of  the  journey  possessions. 
or  voyage  during  which  the  offence  was  committed ;  and  where  the  side, 

bank,  centre,  or  other  part  of  the  road,  river,  lake,  canal,  or  inland 
navigation  along  which  the  carriage,  cart,  vehicle,  or  vessel  passed  in  the 
course  of  such  journey  or  voyage  is  the  boundary  of  any  British  posses- 
sion, a  person  may  be  tried  for  such  offence  in  any  British  possession  of 
which  it  is  the  boundary  : 

Provided  that  nothing  in  this  section  shall  authorise  the  trial  for  such 
offence  of  a  person  who  is  not  a  British  subject,  where  it  is  not  shown 
that  the  offence  was  committed  in  a  British  possession. 

22.  A  person  accused  of  the  offence  (under  whatever    name  it  is  Trial  of  offence 
known)  of  swearing  or  making  any  false  deposition,  or  of  giving  or  of  false  swear- 
fabricating  any  false  evidence,  for  the  purposes  of  this  Act,  may  be  tried  inS  °r  giving 
either  in  the  part  of  Her  Majesty's  dominions  in  which  such  deposition  false  evidence- 
or  evidence  is  used,  or  in  the  part  in  which  the  same  was  sworn,  made, 

given,  or  fabricated,  as  the  justice  of  the  case  may  require. 

23.  Where  any  part  of  this  Act  provides  for  the  place  of  trial  of  a  person  Supplemental 
accused  of  an  offence,  that  offence  shall,  for  all  purposes  of  and  inci-   provision  as  to 
dental  to  the  apprehension,  trial,  and  punishment  of  such  person,  and  of  ?"al  °f  person 
and  incidental  to  any  proceedings  and  matters  preliminary,  incidental  to,  m  any  place- 
or  consequential  thereon,  and  of  and  incidental  to  the  jurisdiction  of  any 

court,  constable,  or  officer  with  reference  to  such  offence,  and  to  any  per- 
son accused  of  such  offence,  be  deemed  to  have  been  committed  in  any 
place  in  which  the  person  accused  of  the  offence  can  be  tried  for  it ;  and 
such  person  may  be  punished  in  accordance  with  the  Courts  (Colonial)  3?  &  38  Vict. 
Jurisdiction  Act,  1874.  Ci  27- 

24.  Where  a  warrant  for  the  apprehension  of  a  person  accused  of  an  Issue  of  search 
offence  has  been  endorsed  in  pursuance  of  any  part  of  this  Act  in  any  warrant. 
part  of  Her  Majesty's  dominions,  or  where  any  part  of  the  Act  provides 

for  the  place  of  trial  of  a  person  accused  of  an  offence,  every  court  and 
magistrate  of  the  part  in  which  the  warrant  is  endorsed  or  the  person 
accused  of  the  offence  can  be  tried  shall  have  the  same  power  of  issuing 
a  warrant  to  Search  for  any  property  alleged  to  be  stolen  or  to  be  other- 
wise, unlawfully  taken  or  obtained  by  such  person,  or  otherwise  to  be  the 
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subject  of  such  offence,  as  that  court  or  magistrate  would  have  if  the  pro- 
perty had  been  stolen  or  otherwise  unlawfully  taken  or  obtained,  or  the 
offence  had  been  committed  wholly  within  the  jurisdiction  of  such  court 
or  magistrate. 

25.  Where  a  person  is  in  legal  custody  in  a  British  possession  either 
in  pursuance  of  this  Act  or  otherwise,  and  such  person  is  required  to  be 
removed  in  custody  to  another  place  in  or  belonging  to  the  same  British 
possession,  such  person,  if  removed  by  sea  in  a  vessel  belonging  to  Her 
Majesty  or  any  of  Her  Majesty's  subjects,  shall  be  deemed  to  eontinue  in 
legal  custody  until  he  reaches  the  place  to  which  he  is  required  to  be 
removed ;  and  the  provisions  of  this  Act  with  respect  to  the  retaking  of  a 
prisoner  who  has  escaped,  and  with  respect  to  the  trial  and  punishment 
of  a  person  guilty  of  the  offence  of  escaping  or  attempting  to  escape,  or 
aiding  or  attempting  to  aid  a  prisoner  to  escape,  shall  apply  to  the  case 
of  a  prisoner  escaping  while  being  lawfully  removed  as  aforesaid,  in  like 
manner  as  if  he  were  being  removed  in  pursuance  of  a  warrant  endorsed 
in  pursuance  of  this  Act. 

PART  IV. 

Supplemental. 
Warrants  and  Escape. 

26.  An  endorsement  of  a  warrant  in  pursuance  of  this  Act  shall  be 
signed  by  the  authority  endorsing  the  same,  and  shall  authorize  all  or  any 
of  the  persons  named  in  the  endorsement,  and  of  the  persons  to  whom 
the  warrant  was  originally  directed,  and  also  every  constable,  to  execute 
the  warrant  within  the  part  of  Her  Majesty's  dominions  or  place  within 
which  such  endorsement  is  by  this  Act  made  a  sufficient  authority,  by 
apprehending  the  person  named  in  it,  and  bringing  him  before  some 
magistrate  in  the  said  part  or  place,  whether  the  magistrate  named  in  the 
endorsement  or  some  other. 

For  the  purposes  of  this  Act  every  warrant,  summons,  subpoena,  and 
process,  and  every  endorsement  made  in  pursuance  of  this  Act  thereon, 
shall  remain  in  force,  notwithstanding  that  the  person  signing  the  war- 
rant or  such  endorsement  dies  or  ceases  to  hold  office. 

27.  Where  a  fugitive  or  prisoner  is  authorized  to  be  returned  to  any 
part  of  Her  Majesty's  dominions  in  pursuance  of  Part  One  or  Part  Two 
of  this  Act,  such  fugitive  or  prisoner  may  be  sent  thither  in  any  ship 
belonging  to  Her  Majesty  or  to  any  of  her  subjects. 

For  the  purpose  aforesaid,  the  authority  signing  the  warrant  for  the 
return  may  order  the  master  of  any  ship  belonging  to  any  subject  of  Her 
Majesty  bound  to  the  said  part  of  Her  Majesty's  dominions  to  receive 
and  afford  a  passage  and  subsistence  during  the  voyage  to  such  fugitive 
or  prisoner,  and  to  the  person  having  him  in  custody,  and  to  the 
witnesses,  so  that  such  master  be  not  required  to  receive  more  than  one 
fugitive  or  prisoner  for  every  hundred  tons  of  his  ship's  registered  ton- 
nage, or  more  than  one  witness  for  every  fifty  tons  of  such  tonnage. 

The  said  authority  shall  endorse  or  cause  to  be  endorsed  upon  the 
agreement  of  the  ship  such  particulars  with  respect  to  any  fugitive 
prisoner  or  witness  sent  in  her  as  the  Board  of  Trade  from  time  to  time 
require. 

Every  such  master  shall,  on  his  ship's  arrival  in  the  said  part  of  Her 
Majesty's  dominions,  cause  such  fugitive  or  prisoner,  if  he  is  not  in  the 
custody  of  any  person,  to  be  given  into  the  custody  of  sflme  constable, 
there  to  be  dealt  with  according  to  law. 
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Every  master  who  fails  on  payment  or  tender  of  a  reasonable  amount 
for  expenses  to  comply  with  an  order  made  in  pursuance  of  this  section, 
or  to  cause  a  fugitive  or  prisoner  committed  to  his  charge  to  be  given 
into  custody  as  required  by  this  section,  shall  be  liable  on  summary  con- 
viction to  a  fine  not  exceeding  fifty  pounds,  which  may  be  recovered  in 
any  part  of  Her  Majesty's  dominions  in  like  manner  as  a  penalty  of  the 
same  amount  under  the  Merchant  Shipping  Act,  1854,  and  the  Acts  l7,^418  lct' 
amending  the  same.     [See  Act  of  1894,  post.'] 

28.  If  a  prisoner  escape,  by  breach  of  prison  or  otherwise,  out  of  the  Es.eaPe  °* 
custody  of  a  person  acting   under  a  warrant  issued  or  endorsed  in  pursu-  custody 
ance  of  this  Act,  he  may  be  retaken  in  the  same  manner  as  a  person 
accused  of   a  crime  against  the    law  of  that  part  of   Her   Majesty's 
dominions  to  which  he  escapes  may  be  retaken  upon  an  escape. 

A  person  guilty  of  the  offence  of  escaping  or  of  attempting  to  escape, 
or  of  aiding  or  attempting  to  aid  a  prisoner  to  escape,  by  breach  of  prison 
or  otherwise,  from  custody  under  any  warrant  issued  or  endorsed  in  pur- 
suance of  this  Act,  may  be  tried  in  any  of  the  following  parts  of  Her 
Majesty's  dominions,  namely,  the  part  to  which  and  the  part  from  which 
the  prisoner  is  being  removed,  and  the  part  in  which  the  prisoner  escapes 
and  the  part  in  which  the  offender  is  found. 

Evidence. 

29.  A  magistrate  may  take  depositions  for  the  purposes  of  this  Act  Depositions  to 
in  the  absence  of  a  person  accused  of  an   offence  in  like  manner  as  he       evidence, 
might  take  the  same  if  such  person  were  present  and  accused  of  the  Cl,ii0n  0f 
offence  before  him.  depositions  and 

Depositions  (whether  taken  in  the  absence  of  the  fugitive  or  otherwise)  warrants. 
and  copies  thereof,  and  official  certificates  of  or  judicial  documents  stating 
facts,  may,  if  duly  authenticated,  be  received  in  evidence  in  proceedings 
under  this  Act. 

Provided  that  nothing  in  this  Act  shall  authorize  the  reception  of  any 
such  depositions,  copies,  certificates,  or  documents  in  evidence  against  a 
person  upon  his  trial  for  an  offence. 

Warrants  and  depositions,  and  copies  thereof,  and  official  certificates  of 
or  judicial  documents  stating  facts  shall  be  deemed  duly  authenticated  for 
the  purposes  of  this  Act  if  they  are  authenticated  in  manner  provided 
for  the  time  being  by  law,  or  if  they  purport  to  be  signed  by  or  authenti- 
cated by  the  signature  of  a  judge,  magistrate  or  officer  of  the  part  of 
Her  Majesty's  dominions  in  which  the  same  are  issued,  taken,  or  made, 
and  are  authenticated  either  by  the  oath  of  some  witness,  or  by  being 
sealed  with  the  official  seal  of  a  Secretary  of  State,  or  with  the  public 
seal  of  a  British  possession,  or  with  the  official  seal  of  a  Governor  of  a 
British  possession,  or  of  a  Colonial  Secretary,  or  of  some  secretary  or 
minister  administering  a  department  of  the  Government  of  a  British 
possession. 

And  all  courts  and  magistrates  shall  take  judicial  notice  of  every  such 
seal  as  is  in  this  section  mentioned,  and  shall  admit  in  evidence  without 
further  proof  the  documents  authenticated  by  it. 

Miscellaneous. 

30.  The  jurisdiction  under  Part  One  of  this  Act  to  hear  a  case  and  com-  Provision  as 
mit  a  fugitive  to  prison  to  await  his  return  shall  be  exercised, —  to  exercise  of 

(1.)  In  England,  by  a  chief  magistrate  of   the   metropolitan  police  jurisdiction  by 
courts  or  of  one  of  the  other  magistrates  of  the  metropolitan  police  maSlstrates- 
court  at  Bow  Street ;  and 
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(2.)  In-  Scotland,  by  the  sheriff  or  sheriff  substitute  of  the  county  of 

Edinburgh ;  and 
(3.)  In  Ireland,  by  one  of  the  police  magistrates  of  the  Dublin  metro- 
politan police  district ;  and 
(4.)  In  a  British  possession,  by  any  judge,  justice  of  the  peace,  or 
other  officer  having  the  like  jurisdiction  as  one  of  the  magistrates 
of  the  metropolitan  police  court  in  Bow  Street,  or  by  such  other 
court,  judge,  or  magistrate  as  maybe  from  time  to  time  provided 
by   an   Act  or  ordinance  passed  by  the  legislature  of  that 
possession. 
If  a  fugitive  is  apprehended  and  brought  before  a  magistrate  who  has 
no  power  to  exercise  the  jurisdiction  under  this  Act  in  respect  of  that 
fugitive,  that  magistrate  shall  order  the  fugitive  to  be  brought  before 
some   magistrate    having    that    jurisdiction,  and   such  order  shall  be 
obeyed. 

31.  It  shall  be  lawful  for  Her  Majesty  in  Council  from  time  to  time 
to  make  Orders  for  the  purposes  of  this  Act,  and  to  revoke  and  vary  any 
Order  so  made,  and  every  Order  so  made  shall  while  it  is  in  force  have 
the  same  effect  as  if  it  were  enacted  in  this  Act. 

An  Order  in  Council  made  for  the  purposes  of  this  Act  shall  be  laid 
before  Parliament  as  soon  as  may  be  after  it  is  made  if  Parliament  is 
then  in  session,  or  if  not,  as  soon  as  may  be  after  the  commencement  of 
the  then  next  session  of  Parliament. 

32.  K  the  legislature  of  a  British  possession  pass  any  Act  or 
ordinance — 

(1.)  For  denning  the  offences  committed  in  that  possession  to  which 

this  Act  or  any  part  thereof  is  to  apply  ;  or 
(2.)  For  determining  the  court,  judge,  magistrate,  officer,  or  person 
by  whom  and  the  manner  in  which  any  jurisdiction  or  power 
under  this  Act  is  to  be  exercised ;  or 
(3.)  For  payment  of  the  costs  incurred  in  returning  a  fugitive  or  a 
prisoner,  or  in  sending  him  back  if  not  prosecuted  or  if  acquitted, 
or  otherwise  in  the  execution  of  this  Act ;  or 
(4.)  In  any  manner  for  the  carrying  of  this  Act  or  any  part  thereof 
into  effect  in  that  possession, 
it  shall  be  lawful  for  Her  Majesty  by  Order  in  Council  to  direct,  if  it 
seems  to  Her  Majesty  in  Council  necessary  or  proper  for  carrying  into 
effect  the  objects  of  this  Act,  that  such  Act  or  ordinance,  or  any  part 
thereof,  shall,  with  or  without  modification  or  alteration,  be  recognised 
and  given  effect  to  throughout  Her  Majesty's  dominions  and  on  the  high 
seas  as  if  it  were  part  of  this  Act. 

Application  of  Act. 

33.  Where  a  person  accused  of  an  offence  can,  by  reason  of  the 
nature  of  the  offence,  or  of  the  place  in  which  it  was  committed,  or 
otherwise,  be,  under  this  Act,  or  otherwise,  tried  for  or  in  respect  of  the 

several 'parts  of  °ffence  m  more  than  one  part  of  Her  Majesty's  dominions,  a  warrant 
Her  Majesty's  for  the  apprehension  of  such  person  may  be  issued  in  any  part  of  Her 
dominions.  Majesty's  dominions  in  which  he  can,  if  he  happens  to  be  there,  be  tried ; 
and  each  part  of  this  Act  shall  apply  as  if  the  offence  had  been  committed 
in  the  part  of  Her  Majesty's  dominions  where  such  warrant  is  issued, 
and  such  person  may  be  apprehended  and  returned  in  pursuance  of  this 
Act,  notwithstanding  that  in  the  place  in  which  he  is  apprehended  a 
court  has  jurisdiction  to  try  him  : 

Provided  that  if  such  person  is  apprehended  in  the  United  Kingdom 
a  Secretary  of  State,  and  if  he  is  apprehended  in  a  British  possession, 
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the  Governor  of  such  possession,  may,  if  satisfied  that,  having  regard  to 
the  place  where  the  witnesses  for  the  prosecution  and  for  the  defence  are 
to  be  found,  and  to  all  the  circumstances  of  the  case,  it  would  be  con- 
ducive to  the  interests  of  justice  so  to  do,  order  such  person  to  be  tried 
in  the  part  of  Her  Majesty's  dominions  in  which  he  is  apprehended,  and 
in  such  case  any  warrant  previously  issued  for  his  return  shall  not  be 
executed. 

34.  Where  a  person  convicted  by  a  court  in  any  part  of  Her  Majesty's  Application  of 
dominions  of  an  offence  committed  either  in  Her  Majesty's  dominions  or  Act  to  con- 
elsewhere,  is  unlawfully  at  large  before  the  expiration  of  his  sentence,  VIcts- 

each  part  of  this  Act  shall  apply  to  such  person,  so  far  as  is  consistent 
with  the  tenor  thereof,  in  like  manner  as  it  applies  to  a  person  accused  of 
the  like  offence  committed  in  the  part  of  Her  Majesty's  dominions  in 
which  such  person  was  convicted. 

35.  "Where  a  person  accused  of  an  offence  is  in  custody  in  some  part  Application  of 
of  Her  Majesty's  dominions,  and  the  offence  is  one  for  or  in  respect  of  Act  to  removal 
which,  by  reason  of  the  nature  thereof  or  of  the  place  in  which  it  was  °ri£yg°° 
committed  or  otherwise,  a  person  may  under  this  Act  or  otherwise  be  more  than  one 
tried  in  some  other  part  of  Her   Majesty's  dominions,  in  such  case  a  part  of  Her 
superior  court,  and  also  if  such  person  is  in  the   United  Kingdom  a  Majesty's 
Secretary  of  State,  and  if  he  is  in  a  British  possession  the  Governor  of  dominions, 
that  possession,  if  satisfied  that,  having  regard  to  the  place  where  the 

witnesses  for  the  prosecution  and  for  the  defence  are  to  be  found,  and  to 
all  the  circumstances  of  the  case,  it  would  be  conducive  to  the  interests 
of  justice  so  to  do,  may  by  warrant  direct  the  removal  of  such  offender 
to  some  other  part  of  Her  Majesty's  dominions  in  which  he  can  be  tried, 
and  the  offender  may  be  returned,  and,  if  not  prosecuted  or  acquitted, 
sent  back  free  of  cost  in  like  manner  as  if  he  were  a  fugitive  returned  in 
pursuance  of  Part  One  of  this  Act,  and  the  warrant  were  a  warrant  for 
the  return  of  such  fugitive,  and  the  provisions  of  this  Act  shall  apply 
accordingly. 

36.  It  shall  be  lawful  for  Her  Majesty  from  time  to  time  by  Order  Application  of 
in  Council  to  direct  that  this  Act  shall  apply  as  if,  subject  to  the  con-   Act  to  foreign 
ditions,  exceptions,  and  qualifications  (if  any)  contained  in  the  Order,  jurisdiction, 
any  place  out  of  Her  Majesty's  dominions  in  which  Her  Majesty  has 
jurisdiction,  and  which  is  named  in  the  Order,  were  a  British  possession, 

and  to  provide  for  carrying  into  effect  such  application. 

37.  This  Act  shall  extend  to  the  Channel  Islands  and  Isle  of  Man  as  Application  of 
if  they  were  part  of  England  and  of  the  United  Kingdom,  and  the  Act  to,  and 

.United  Kingdom  and  those  islands  shall  be  deemed  for  the  purpose  of  exeeutlon  of 
this  Act  to  be  one  part  of  Her  Majesty's  dominions ;  and  a  warrant  United  K"  o- 
endorsed  in  pursuance  of  Part  One  of  this  Act  may  be  executed  in  every  dom,  Channel 
place  in  the  United  Kingdom  and  the  said  islands  accordingly.  Islands,  and 

Isle  of  Man. 

38.  This  Act  shall  apply  where  an  offence  is  committed  before  the  Application  of 
commencement  of  this  Act,  or,  in  the  case  of  Part  Two  of  this  Act,  Act  to  past 
before   the  application  of  that  part  to  a  British  possession  or  to   the  offences. 
offence,  in  like  manner  as  if  such  offence  had  been  committed  after  such 
commencement  or  application. 

Definitions  and  Repeal. 

39.  In  this  Act,  unless  the  context  otherwise  requires, —  Definition  of 
The  expression  "  Secretary  of  State "  means  one  of  Her  Majesty's    erras' 

Principal  Secretaries  of  State  :  StatT^17  °f 
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"British  pos- 
session : " 


"  Legislature : 
"  Governor : " 

"  Constable : ' 

"  Magistrate : ' 


"  Offence 
punishable  on 
indictment : "' 

"  Oath  : " 


"  Deposition  : 

"  Superior 
court." 


Commence- 
ment of  Act. 


Eepeal  of  Act 
in  Schedule. 


The  expression  "  British  possession "  means  any  part  of  Her  Ma- 
jesty's dominions,  exclusive  of  the  United  Kingdom,  the  Channel 
Islands,  and  Isle  of  Man ;  all  territories  and  places  within  Her 
Majesty's  dominions  which  are  under  one  legislature  shall  he 
deemed  to  be  one  British  possession  and  one  part  of  Her  Majesty's 
dominions : 

The  expression  "  legislature,"  where  there  are  local  legislatures  as  well 
as  a  central  legislature,  means  the  central  legislature  only : 

The  expression  "  Governor  "  means  any  person  or  persons  administer- 
ing the  government  of  a  British  possession,  and  includes  the 
Governor  and  Lieutenant-Governor  of  any  part  of  India  : 

The  expression  "  constable  "  means,  out  of  England,  any  policeman 
or  officer  having  the  like  powers  and  duties  as  a  constable  in 
England  : 

The  expression  "  magistrate  "  means,  except  in  Scotland,  any  justice 
of  the  peace,  and  in  Scotland  means  a  sheriff  or  sheriff  substitute, 
and  in  the  Channel  Islands,  Isle  of  Man,  and  a  British  possession 
means  any  person  having  authority  to  issue  a  warrant  for  the  appre- 
hension of  persons  accused  of  offences  and  to  commit  such  persons 
for  trial : 

The  expression  "  offence  punishable  on  indictment "  means,  as  regards 
India,  an  offence  punishable  on  a  charge  or  otherwise  : 

The  expression  "  oath  "  includes  affirmation  or  declaration  in  the  case 
of  persons  allowed  by  law  to  affirm  or  declare  instead  of  swearing, 
and  the  expression  "  swear  "  and  other  words  relating  to  an  oath  or 
swearing  shall  be  construed  accordingly : 

The  expression  "  deposition  "  includes  any  affidavit,  affirmation,  or 
statement  made  upon  oath  as  above  defined : 

The  expression  "  superior  court "  means  : 

(1.)  In  England,  Her  Majesty's  Court  of  Appeal  and  High  Court  of 

Justice ;  and 
(2.)  In  Scotland,  the  High  Court  of  Justiciary ;  and 
(8.)  In  Ireland,  Her  Majesty's  Court  of  Appeal  and  Her  Majesty's 

High  Court  of  Justice  at  Dublin  ;  and 
(4.)  In  a  British  possession,  any  court  having  in  that  possession  the 
like  criminal  jurisdiction  to  that  which  is  vested  in  the  High 
Court  of  Justice  in  England,  or  such  court  or  judge  as  may 
be  determined  by  any  Act  or  ordinance  of  that  possession. 

40.  This  Act  shall  come  into  operation  on  the  first  day  of  January 
one  thousand  eight  hundred  and  eighty-two,  which  date  is  in  this  Act 
referred  to  as  the  commencement  of  this  Act. 

41.  The  Act  specified  in  the  Schedule  to  this  Act  is  hereby  repealed 
as  from  the  commencement  of  this  Act : 

Provided  that  this  repeal  shall  not  affect — 

(a)  Any  warrant  duly  endorsed  or  issued,  nor  anything  duly  done 

or  suffered  before  the  commencement  of  this  Act ;  nor 

(b)  Any  obligation  or  liability  incurred  under  an  enactment  hereby 

repealed ;  nor 

(c)  Any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of 

any  offence  committed  against  any  enactment  hereby  repealed ; 


(d)  Any  legal  proceeding  or  remedy  in  respect  of  any  such  warrant, 
obligation,  liability,  penalty,  forfeiture,  or  punishment  as 
aforesaid ;  and  any  such  warrant  may  be  endorsed  and  exe- 
cuted, and  any  such  legal  proceeding  and  remedy  may  be 
carried  on,  as  if  this  Act  had  not  passed. 
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Year  and  Chapter. 


6  &  7  Vict.  e.  34. 


Title. 


An  Act  for  the  better   apprehension   of  certain 
offenders. 


45  &  46  VICT.  (1882)  c.  76. 

The  whole  Act  repealed  by  Merchant  Shipping  Act, 
1894,  c.  60. 

An  Act  to  amend  the  Merchant  Shipping  Acts,  1854 
to  1880,  with  respect  to  colonial  courts  of  inquiry  ;  and 
its  enactments  have  been  incorporated  in  the  above 
repealing  Act,  sees.  477,  478,  see  post. 

46  &  47  VICT.  (1883)  c.  30. 

Sec.  7  amended  by  52  &  53  Vict.  c.  42.  s.  18. 

An  Act  to  authorize  Companies  registered  under  the 
Companies  Act,  1862,  to  keep  Local  Registers  of  their 
Members  in  British  Colonies.  \20th  Aug.  1883.] 

WHEEEAS  many  companies  registered  under  the  Companies  Act, 
1862,  carry  on  business  in  British  colonies,  and  dealings  in  their 
shares  are  frequent  in  such  colonies,  but  delay,  inconvenience,  and 
expense  are  occasioned  by  reason  of  the  absence  of  any  legal  pro- 
vision for  keeping  local  registers  of  members,  and  it  is  expedient  that 
such  provisions  as  this  Act  contains  be  made  in  that  behalf : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Companies  (Colonial  Short  title  and 
Registers)  Act,  1883  ;  and  this  Act  shall,  so  far  as  is  consistent  with  construction, 
the  tenor  thereof,  be  construed  as  one  with  the  Companies  Acts,  1862 

to  1880,  and  the  said  Acts  and  this  Act  may  be  referred  to  as  the  Com- 
panies Acts  1862  to  1 883. 

2.  In  this  Act   the  term  "company"  means  a  company  registered  Definitions, 
under  the  Companies  Act,  1862,  and  having  a  capital  divided  into  shares  • 

the  term  "  shares  "  includes  stock ;  the  term  "  colony  "  does  not  include 
any  place  within  the  United  Kingdom,  the  Isle  of  Man,  or  the  Channel 
Islands,  but  includes  such  territories  as  may  for  the  time  being  be  vested 
in  Her  Majesty  by  virtue  of  an  Act  of  Parliament  for  the  government 
of  India,  and  any  plantation,  territory,  or  settlement  situate  elsewhere 
within  Her  Majesty's  dominions. 
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Power  for  3#  (i.)    Any   company   whose   objects   comprise  the  transaction  of 

companies  to  business  in  a  eolony  may,  if  authorized  so  to  do  by  its  regulations  as 
regjgters°nia       originally  framed,  or  as  altered  by  special  resolution,  cause    to  be  kept 

in  any  colony  in  which  it  transacts  business  a  branch  register  or  registers 

of  members  resident  in  such  colony. 

(2.)  The  company  shall  give  to  the  registrar  of  joint  stock  companies 
notice  of  the  situation  of  the  office  where  any  such  branch  register  (in 
this  Act  called  a  colonial  register)  is  kept,  and  of  any  change  therein 
and  of  the  discontinuance  of  any  such  office  in  the  event  of  the  same 
being  discontinued. 

(3.)  A  colonial  register  shall,  as  regards  the  particulars  entered  therein 
be  deemed  to  be  a  part  of  the  company's  register  of  members,  and  shall 
be  prima  facie  evidence  of  all  particulars  entered  therein.  Any  such 
register  shall  be  kept  in  the  manner  provided  by  the  Companies  Acts 
1862  to  1880,  with  this  qualification,  that  the  advertisement  mentioned 
in  section  thirty -three  of  the  Companies  Act,  1862,  shall  be  inserted  in 
some  newspaper  circulating  in  the  district  wherein  the  register  to  be 
closed  is  kept,  and  that  any  competent  court  in  the  colony  where  such 
register  is  kept  shall  be  entitled  to  exercise  the  same  jurisdiction  of 
rectifying  the  same  as  is  by  section  thirty-five  of  the  Companies  Act,  1862, 
vested,  as  respects  a  register,  in  England  and  Ireland  in  Her  Majesty's 
.  superior  courts  of  law  or  equity,  and  that  all  offences  under  section 
c  °89  26  VlCt  tnirtJ-two  of  the  Companies  Act,  1862,  may,  as  regards  a  colonial  register, 
be  prosecuted  summarily  before  any  tribunal  in  the  colony  where  such 
register  is  kept  having  summary  criminal  jurisdiction. 

(4.)  The  company  shall  transmit  to  its  registered  office  a  copy  of 
every  entry  in  its  colonial  register  or  registers  as  soon  as  may  be  after 
such  entry  is  made,  and  the  company  shall  cause  to  be  kept  at  its  regis- 
tered office,  duly  entered  up  from  time  to  time,  a  duplicate  or  duplicates 
of  its  colonial  register  or  registers.  The  provisions  of  section  thirty- 
two  of  the  Companies  Act,  1862,  shall  apply  to  every  such  duplicate, 
and  every  such  duplicate  shall,  for  all  the  purposes  of  the  Companies 
Acts,  1862  to  1880,  be  deemed  to  be  part  of  the  register  of  members  of 
the  company. 

(5.)  Subject  to  the  provisions  of  this  Act  with  respect  to  the  dupli- 
cate register,  the  shares  registered  in  a  colonial  register  shall  be  dis- 
tinguished from  the  shares  registered  in  the  principal  register,  and  no 
transaction  with  respect  to  any  shares  registered  in  a  colonial  register 
shall,  during  the  continuance  of  the  registration  of  such  shares  in  such 
colonial  register,  be  registered  in  any  other  register. 

(6.)  The  company  may  discontinue  to  keep  any  colonial  register,  and 
thereupon  all  entries  in  that  register  shall  be  transferred  to  some  other 
colonial  register  kept  by  the  company  in  the  same  colony,  or  to  the 
register  of  members  kept  at  the  registered  office  of  the  company. 

(7.)  In  relation  to  stamp  duties  the  following  provisions  shall  have 
effect : — 

(a.)  An  instrument  of  transfer  of  a  share  registered  in  a  colonial 
register  under  this  Act  shall  be  deemed  to  be  a  transfer  of 
property  situated  out  of  the  United  Kingdom,  and  unless 
executed  in  any  part  of  the  United  Kingdom  shall  be  exempt 
from  British  stamp  duty. 
(b.)  Upon  the  death  of  a  member  registered  in  a  colonial  register 
under  this  Act,  the  share  or  other  interest  of  the  deceased 
member  shall  for  the  purposes  of  this  Act  so  far  as  relates  to 
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British  duties  be  deemed  to  be  part  of  his  estate  and  effects 

situated  in  the  United  Kingdom,  for  or  in  respect  of  which 

probate  or  letters  of  administration  is  or  are  to  be  granted, 

or  whereof  an  inventory  is  to  be  exhibited  and  recorded  in 

like  manner   as    if   he   were  registered  in  the  register  of 

members  kept  at  the  registered  office  of  the  company. 

(8.)  Subject  to  the  provisions  of  this  Act,  any  company  may,  by  its 

regulations  as  originally   framed,  or   as  altered   by   special  resolution, 

make  such  provisions  as  it  may  think  fit  respecting  the  keeping  of  colonial 

registers. 


See  letter  of  Lord  Knutsford, 
13th  Sept.  1889,  as  follows  :— 

"  I  have  the  honour  to  transmit 
to  you  a  copy  of  the  Imperial  Act 
of  1889  (52  &  53  Vict.  c.  42.),  and 
to  request  that  you  will  cause  sees. 
18  and  19  to  be  published  for  in- 
formation in  your  colony  under 
your  Government.  During  the  sit- 
ting of  the  Colonial  Conference  in 
1887,  the  attention  of  H.M.'s  gov- 
ernment was  called  to  the  Companies 
(Colonial  Eegisters)  Act,  1883  (46 
&  47  Vict.  c.  30.),  which  had  the 
effect  of  requiring  probate  or  letters 
of  administration  to  be  taken  out 
both  in  the  colony  andinthiscountry 
in  respect  of  the  wills  or  estates  of 
colonial  shareholders  holding  shares 
on  the  colonial  registers  of  banks 
and  other  companies.  The  proceed- 
ings on  the  subject  at  pp.  76-107  of 
Par.  Paper  C.  5091,  vol.  l,and  the 
papers  then  laid  before  the  confer- 
ence, are  printed  on  pp.  47,  48,  49 
of  the  Par.  Paper  C.  5091,  vol.  2. 
The  promise  given  in  the  former 
that  this  grievance  should  be  reme- 
died has  now  been  redeemed  by  the 


passing  of  sec.  18  (of  52  &  53  Vict, 
c.  42)  for  the  purpose. 

A  somewhat  similar  complaint 
was  brought  to  the  notice  of  Her 
Majesty's  Government  in  connec- 
tion with  policies  of  life  insurance 
issued  in  the  colonies  by  insurance 
companies  carrying  on  business  in 
the  colonies,  but  having  their  head 
office  in  the  United  Kingdom.  The 
sums  recovered  under  such  policies 
were  held  to  be  assets  situated  in  the 
United  Kingdom,  and  under  sec. 
11  of  the  Imperial  Revenue  Act, 
1884(47  & 48  Vict.  c.  62,  seebelow) 
the  production  of  a  grant  of  repre- 
sentation from  the  court  in  theUnited 
Kingdom,  by  probate,  or  letters  of 
administration,  or  confirmation,  was 
necessary  to  establish  the  right  to 
recover  or  receive  these  amounts. 

The  hardship  of  this  provision 
upon  persons  who  had  no  real  con- 
nection with  the  United  Kingdom 
has  been  recognised,  and  sec.  19 
has  been  passed  to  remove  it. 

See  therefore  Kevenue  Act,  1889, 
52  &  53  Vict.  c.  42. ;  sees.  18, 19. 


Sees.  18  and  19  of  52  &  53  Vict.  (1889)  c.  42.  were  as 
follows : — 

18.  Notwithstanding  provision  (b)  in  section  seven  of  the  Companies  Amendment  of 
(Colonial  Eegisters)  Act,  1883,  the  share  or  other  interest  of  a  deceased  46  &  47  "Viet, 
member,  registered  in  a  colonial  register  under  that  Act,  who  shall  have  died  c-  30-  s-  ?> 
domiciled  elsewhere  than  in  the  United  Kingdom,  shall,  so  far  as  relates  ?s  to  st?res 

to  British  duties,  not  be  deemed  to  be  part  of  his  estate  and  effects  m  c.°:°m 
situated  in  the  United  Kingdom,  for  or  in  respect  of  which  probate  or 
letters  of  administration  is  or  are  to  be  granted,  or  whereof  an  inven- 
tory is  to  be  exhibited  and  recorded. 

19.  The  proviso  to  section  eleven  of  the  Eevenue  Act,  1884  (see  it  ■Amendment  of 
below),  is  hereby  repealed,  and  that  section  shall  be  read  as  if  the  follow-  s'  11  of 

ing  proviso  were  therein  inserted  in  lieu  of  the  repealed  proviso  ■  „„  48  Viet' 


c.  62. 
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Representation 
in  the  United 
Kingdom  to 
constitute  the 
title  to  assets 
therein  situate. 


Provided  that  where  a  policy  of  life  assurance  has  been  effected  with 
any  insurance  company  by  a  person  who  shall  die  domiciled  elsewhere 
than  in  the  United  Kingdom,  the  production  of  a  grant  of  representa- 
tion from  a  court  in  the  United  Kingdom  shall  not  be  necessary  tu 
establish  the  right  to  receive  the  money  payable  in  respect  of  such 
policy. 

Sec.  11  of  47  &  48  Vict.  (1884)  c.  62.  was  as 
follows : — 

11.  Notwithstanding  any  provision  to  the  contrary  contained  in  any 
local  or  private  Act  of  Parliament,  the  production  of  a  grant  of  repre- 
sentation from  a  court  in  the  United  Kingdom  by  probate  or  letters  of 
administration  or  confirmation  shall  be  necessary  to  establish  the  right 
to  recover  or  receive  any  part  of  the  personal  estate  and  effects  of  any 
deceased  person  situated  in  the  United  Kingdom.  Provided  that,  where 
any  insurance  company  is  authorized  by  a  iocal  or  private  Act  of  Par- 
liament to  pay  money  in  respect  of  any  policy  of  life  insurance  on  pro- 
duction of  a  grant  of  representation  obtained  in  the  empire  of  India  or 
in  any  of  the  colonit  s,  the  production  of  a  grant  of  representation  from  a 
court  in  the  United  Kingdom  shall  not  be  necessary  in  case  the  policy 
was  effected  before  the  first  day  of  July  one  thousand  eight  hundred  and 
eighty-four.  Nor  shall  such  production  be  necessary  in  case  the  policy 
was  effected  on  or  after  the  said  day  if  the  company  shall,  before  paying 
such  money,  have  deducted  therefrom,  and  paid  to  the  Commissioners 
of  Inland  Revenue,  the  amount  which  would  have  been  payable  for  duty 
in  respect  of  the  money  if  there  had  been  a  grant  of  representation  from 
a  court  in  the  United  Kingdom. 


47  &  48  VICT.  (1884)  c.  24. 

To  amend  the  Colonial  Attorneys  Relief  Acts — 20  & 
21  Vict.  c.  39.  s.  3  ;  37  &  38  Vict.  c.  41— by  extending 
them  to  certain  colonies. 

The  Act  provided  that  upon  application  by  the  Gover- 
nor of  any  colony,  and  after  it  has  been  shown  that  tlie 
system  of  jurisprudence  in  such  colony  or  dependency 
fulfils  the  conditions  specified  in  sec.  3  of  20  &  21  Vict. 
c.  39.,  and  that  English  attorneys  are  admitted  to  prac- 
tise in  such  colony  on.  production  of  their  certificates 
without  examination,  &c,  except  in  the  laws  of  the 
colony  so  far  as  they  differ  from  the  law  of  England, 
Her  Majesty  may  by  Order  in  Council  direct  the  Colonial 
Attorneys  Relief  Act  to  come  into  operation  as  to  such 
colony,  &c,  although  persons  may  in  certain  cases  be 
admitted  as  attorneys  in  such  colony  or  dependency 
without  possessing  all  the  qualifications  specified  in 
sec.  3  of  the  20  &  21  Vict.  e.  39.     That  is  to  say,  no 
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attorney  or  solicitor  of  such  colony  shall  be  admitted 
as  a  solicitor  of  the  Supreme  Court  in  England,  unless, 
in  addition  to  the  requirements  of  the  Colonial  Attorneys 
Belief  Act,  he  prove  by  affidavit  that  he  has  served  for  five 
years  under  articles  of  clerkship  and  passed  an  examina- 
tion, and,  further,  that  he  has  since  been  in  actual  prac- 
tice as  attorney,  &c.  in  such  colony  for  seven  years  at 
the  least. 

47  &  48  Vict.  (1884)  c.  31. 

An  Act  to  make  further  provision  respecting  the  Re- 
moval of  Prisoners  and  Criminal  Lunatics  from  Her 
Majesty's  possessions  out  of  the  United  Kingdom. 

[28*A  July  1884.J 

WHEREAS  it  is  expedient  to  provide  for  the  removal  of  prisoners 
undergoing  sentence,  and  of  criminal  lunatics  from  one  British 
possession  to  another  British  possession,  or  to  the  United  Kingdom : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows  : 

Preliminary. 

1.  This  Act  may  be  cited  as  the  Colonial  Prisoners  Removal  Act,  Short  title. 
1884. 

Prisoners  removal. 

2.  Where  as  regards  a  prisoner  undergoing  sentence  of  imprisonment  Eemoval  of 
in  any  British  possession  for  any  offence  it  appears  to  the  removing  prisoners  from 
authority  herein-after  mentioned  either —  British  posses- 
Co)  that  it  is  likely  that  the  life  of  the  prisoner  will  be1  endangered  *^  in  certain 

or  his  health  permanently  injured  by  further  imprisonment 
in  such  British  possession ;  or, 
(6)  that  the  prisoner  belonged,  at  the  time  of  committing  the  said 
offence,  to   the   Royal  Navy  or  to   Her  Majesty's  regular 
military  forces ;  or, 
(c)  that  the  offence  was   committed  wholly   or  partly  beyond  the 

limits  of  the  said  British  possession ;  or, 
(«")  that  by  reason  of  there   being  no  prison  in  the  said  British 
possession  in  which  the  prisoner  can  properly  undergo  his 
sentence,  or  otherwise,  the  removal  of  the  prisoner  is  expe- 
dient for  his  safer  custody  or  for  more  efficiently  carrying 
his  sentence  into  effect ;  or, 
(e)  that  the  prisoner  belongs  to  a  class  of  persons  who  under  the 
law  of  the  said  British  possession  are  subject  to  removal 
under  this  Act ; 
in  any  such  case  the  removing  authority  may,  subject  nevertheless  to  the 
regulations  in  force  under  this  Act,  order  such  prisoner  to  be  removed 
to  any  British  possession  or  to  the  United  Kingdom  to  undergo  his 
sentence  or  the  residue  thereof. 
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Regulations  as 
to  removal. 


Return  of  3# — (1.)  Where  a  prisoner  has  been  removed  in  pursuance  of  this  Act, 

removed  a  Secretary  of  State,  or  the  Government  of  a  British  possession  to  which 

prisoner.  ^e  prisoner  has  been   so   removed,  may  order  the  prisoner,  for  the 

purpose  of  undergoing  the  residue  of  his  sentence,  to  be  returned  to 

the  British  possession  from  which  he  was  removed. 

(2.)  If  a  Secretary  of  State,  or  the  Government  of  a  British  possession  • 
to  which  a  prisoner  is  removed  under  this  Act,  requires  the  prisoner  to ' 
be  returned  for  discharge  to  the  British  possession  from  which  he  was . 
removed,  the  prisoner  shall,  in  accordance  with  the  regulations  under 
this  Act,  be  returned  to  the  said  British  possession  for  the  purpose  of 
being  there  discharged  at  the  expiration  of  his  sentence.     In  any  other . 
case  a  prisoner  when  discharged  at  the  expiration  of  his  sentence  shall 
be  entitled  to  be  sent  free  of  cost  to  the  British  possession  from  which 
he  was  removed ; 

Provided  that  where  a  prisoner  at  the  date  of  his  sentence  belonged  to 
the  Royal  Navy  or  to  Her  Majesty's  regular  military  forces,  nothing  - 
in  this  section  shall  require  such  prisoner  to  be  returned  to  the  British 
possession  from  which  he  was  removed,  or  entitle  him  to  be  sent  there 
free  of  cost. 

4. — (1.)  It  shall  be  lawful  for  Her  Majesty  in  Council  from  time  to 
time  to  make,  and  when  made,  revoke  and  vary  regulations  as  to  the 
removal,  return,  and  discharge  of  prisoners  under  this  Act. 

(2.)  The  regulations  may  provide  for  varying  the  conditions  of  a 
sentence  of  imprisonment  passed  in  a  British  possession,  where  they 
differ  from  the  conditions  of  a  sentence  of  imprisonment  in  the  part  of 
Her  Majesty's  dominions  to  which  the  prisoner  is  removed,  with  a  view 
to  bringing  them  into  conformity  with  the  latter  conditions,  but  the 
prisoner  shall  not  by  reason  of  such  variation  undergo  an  imprisonment 
of  any  longer  duration ;  and  where  the  latter  conditions  appear  to  a 
Secretary  of  State  to  be  more  severe  than  the  former  conditions,  the 
Secretary  of  State  may  remit  a  portion  of  the  imprisonment,  so  that  the 
punishment  undergone  by  the  prisoner  shall  not  in  the  opinion  of  the 
Secretary  of  State  be  more  severe  than  the  punishment  to  which  the 
prisoner  was  originally  sentenced,  and  the  sentence  of  imprisonment 
shall,  so  long  as  the  prisoner  remains  in  the  part  of  Her  Majesty's 
dominions  to  which  he  is  removed,  be  carried  into  effect  as  if  the  con- 
ditions thereof  as  so  varied  were  the  conditions  of  the  original  sentence. 

(3.)  The  regulations  may  also  provide  for  the  forms  to  be  used  under 
this  Act  and  generally  for  the  execution  of  this  Act. 

(4.)  All  regulations  made  under  this  section  shall  be  duly  observed  by 
all  persons,  and  shall  be  laid  before  both  Houses  of  Parliament  as  soon 
as  may  be  after  they  are  made. 

5.  The  removing  authority  for  the  purposes  of  this  Act  shall  be  a 
Secretary  of  State  acting  with  the  concurrence  of  the  Government  of 
every  British  possession  concerned. 

Evidence  of  act  Qm — (1.)  The  concurrence  of  the  Government  of  a  British  possession, 
of  Government  an(j  anv  requisition  by  the  Government  of  a  British  possession,  may  be 
given  or  made  by  the  Governor  in  Council  or  such  other  authority  as 
may  be  from  time  to  time  provided  by  the  law  of  that  possession,  but 
shall  be  signified  by  writing  under  the  hand  of  the  Governor  or  of  the 
Colonial  Secretary  or  of  any  other  officer  appointed  in  this  behalf  by  the 
law  of  that  possession. 

(2.)  Any  writing  purporting  to  give  such  concurrence  or  make  such 
requisition,  and  to  be  signed  by  the  Governor  or  Colonial  Secretary  or 
other  officer  for  the  time  being,  shall  be  conclusive  evidence  that  the 


Removing 
authority. 


of  British  pos- 
session or  Sec- 
retary of  State. 
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concurrence  of  or  requisition  by  the  Government  of  the  British  posses- 
sion has  been  duly  given  or  made  according  to  law ;  and  any  writing 
purporting  to  be  under  the  hand  of  a  Secretary  of  State,  and  to  order 
the  removal  of  a  prisoner  from  a  British  possession,  shall  be  conclusive 
evidence  that  such  order  has  been  duly  given  by  the  Secretary  of  State, 
and  every  such  writing  as  above  in  this  section  mentioned  shall  be 
admissible  in  evidence  in  any  court  in  Her  Majesty's  dominions  without 
further  proof. 

7. — (1.)   Where  the  removal  of  a  prisoner  from  a  British  possession  Warrant  for 
is  ordered  in  pursuance  of  this  Act,  a  Secretary  of  State  or  the  Governor  removal  of 
of  the  British  possession  may  by  warrant  under  his  hand  direct  the  Prlsoner- 
prisoner  to  be  removed  to  the  part  of  Her  Majesty's  dominions  men- 
tioned in  the  said  order,  and  for  that  purpose  to  be  delivered  into  the 
custody  of  the  persons  named  or  described  in  the  warrant  or  some  one 
or  more  of  them,  and  to  be  held  in  custody  and  conveyed  by  sea  or 
otherwise  to  the  said  part  of  Her  Majesty's  dominions,  there  to  undergo 
his  sentence,  or  the  residue  thereof,  until  returned  in  pursuance  of  this 
Act  or  discharged,  and  such  warrant  shall  be  forthwith  executed  accord- 
ing to  the  tenor  thereof. 

(2.)  Where  a  prisoner  is  to  be  returned  to  a  British  possession,  a 
Secretary  of  State,  or  the  Governor  of  the  possession  in  which  he  has 
been  undergoing  his  sentence,  shall  issue  a  like  warrant,  which  shall  be 
duly  executed  according  to  the  tenor  thereof. 

(3.)  Every  warrant  purporting  to  be  issued  in  pursuance  of  this  Act, 
and  to  be  under  the  hand  of  a  Secretary  of  State  or  Governor  of  a 
British  possession,  shall  be  received  in  evidence  in  every  court  of  justice 
in  Her  Majesty's  dominions  without  further  proof,  and  shall  be  evidence 
of  the  facts  therein  stated,  and  all  acts  done  in  pursuance  of  such  warrant 
shall  be  deemed  to  have  been  authorized  by  law. 

8. — (1.)  Every  prisoner  removed  in  pursuance  of  this  Act  shall,  until  Dealing  with 
he  is  returned  in  pursuance  of  this  Act,  be  dealt  with  in  the  part  of  Her  removed 
Majesty's  dominions  to  which  he  is  removed,  in  like  manner  as  if  his  Prlsoner- 
sentence  (with  such  variation,  if  any,  of  the  conditions  thereof  as  may 
have  been  duly  made  in  pursuance  of  regulations  under  this  Act)  had 
been  duly  awarded  in  that  part,  and  shall  be  subject  accordingly  to  all 
laws  and  regulations  in  force  in  that  part,  with  the  following  qualifica- 
tions, that  his  conviction,  judgment,  and  sentence  may  be  questioned  in 
the  part  of  Her  Majesty's  dominions  from  which  he  has  been  removed 
in  the  same  manner  as  if  he  had  not  been  removed,  and  that  his  sentence 
may  be  remitted  and  his  discharge  ordered  in  the'  same  manner  and  by 
the  same  authority  as  if  he  had  not  been  removed. 

(2.)  The  officer  in  charge  of  any  prison,  on  request  by  any  person 
having  the  custody  of  a  prisoner  under  a  warrant  issued  in  pursuance  of 
this  Act,  and  on  payment  or  tendej  of  a  reasonable  amount  for  expenses, 
shall  receive  such  prisoner  and  detain  him  for  such  reasonable  time  as 
may  be  requested  by  the  said  person  for  the  purpose  of  the  proper 
execution  of  the  warrant. 

9. — (1.)  If  a  prisoner  while  in  custody  in  pursuance  of  this  Act,  or  Escape  of 
under  a  warrant  issued  in  pursuance  of  this  Act,  escapes,  by  breach  of  prisoner  from 
prison  or  otherwise,  out  of  custody,  he  may  be  retaken  in  the  same  custocly- 
manner  as  a  person  convicted  of  a  crime  against  the  law  of  the  place  to 
which  he  escapes  may  be  retaken  upon  an  escape. 

(2.)  A  person  guilty  of  the  offence  of  so  escaping  or  of  attempting  so 
to  escape,  or  of  aiding  or  attempting  to  aid  any  such  prisoner  so  to 
escape,  may  be  tried  in  any  of  the  following  parts  of  Her  Majesty's 
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37  &  38  Vict, 
c.  27. 


Application 
of  Act  to  re- 
moval of 
criminal  luna- 
tics. 


Cost  of  re- 
moval. 


Power  of  legis- 
lature of 
British  pos- 
session to  pass 
laws  for 
carrying  Act 
into  effect. 


dominions,  namely,  the  part  to  which  and  the  part  from  which  the 
prisoner  is  being  removed  or  returned,  and  the  part  in  which  the  prisoner 
escapes,  and  the  part  in  which  the  offender  is  found,  and  such  offence 
shall  be  deemed  to  be  an  offence  against  the  law  of  the  part  of  Her 
Majesty's  dominions  in  which  he  may  be  so  tried,  and  for  all  purposes 
of  and  incidental  to  the  apprehension,  trial,  and  punishment  of  the 
person  accused  of  such  offence,  and  of  and  incidental  to  any  proceedings 
and  matters  preliminary,  incidental  to,  or  consequential  thereon,  and  of 
and  incidental  to  the  jurisdiction  of  any  court,  constable,  or  officer  with 
reference  to  such  offence,  and  to  the  person  accused  thereof,  such  offence 
shall  be  deemed  to  have  been  committed  in  the  said  part,  and  such 
person  may  be  punished  In  accordance  with  the  Courts  (Colonial)  Juris- 
diction Act,  1874. 

Criminal  Lunatics.' 

10. — (1.)  The  provisions  of  this  Act  shall  apply  to  a  person  in  custody 
as  a  criminal  lunatic  in  like  manner,  so  far  as  consistent  with  the  tenor 
thereof,  as  they  apply  to  a  prisoner  undergoing  sentence  of  imprison- 
ment ;  and  separate  regulations  may  be  made  by  Her  Majesty  in  Council 
under  this  Act  in  relation  to  criminal  lunatics,  and  (subject  to  those 
regulations)  all  laws  and  regulations  in  force  in  the  part  of  Her  Majesty's 
dominions  in  which  a  criminal  lunatic  removed  or  returned  is  for  the 
time  being  in  custody  under  a  warrant  issued  in  pursuance  of  this  Act 
shall  apply  to  such  criminal  lunatic  as  if  he  had  become  a  criminal  lunatic 
in  that  part. 

(2.)  Where  a  person  who  is  a  criminal  lunatic  by  reason  of  being 
unfit  to  be  tried  for  an  offence  is  removed  in  pursuance  of  this  Act,  and 
a  Secretary  of  State  or  the  Government  of  the  British  possession  to  or 
from  which  such  person  was  removed  considers  that  such  person  has 
become  sufficiently  sane  to  be  tried  for  the  said  offence,  and  requires 
him  to  be  returned  for  trial  to  the  British  possession  from  which  he  was 
removed,  he  shall,  in  accordance  with  the  regulations  under  this  Act,  be 
returned  as  a  prisoner  to  the  said  British  possession  for  the  purpose  of 
being  there  tried  for  the  said  offence,  and  shall  be  removed  thither  in 
custody  in  like  manner  as  if  he  had  been  arrested  under  a  warrant  on  a 
charge  for  the  said  offence. 

< 
Miscellaneous. 

U. — (1.)  The  cost  of  the  removal  of  any  prisoner  or  criminal  lunatic 
under  this  Act  and  of  his  maintenance  while  in  confinement,  and  of  his 
return,  and  of  his  being  sent  after  discharge  to  any  place,  shall  be  paid 
in  such  manner  as  may  be  arranged  between  the  Governments  of  the 
British  possessions  concerned  and  the  Secretary  of  State,  subject,  as 
regards  any  cost  to  be  paid  out  of  moneys  provided  by  Parliament,  to 
the  consent  of  the  Commissioners  of  Her  Majesty's  Treasury. 

(2.)  Nothing  in  this  Act  shall  affect  any  power  to  recover  the  expenses 
of  removing  or  returning  any  prisoner  or  criminal  lunatic  from  the  pro- 
perty of  such  prisoner  or  criminal  lunatic  or  otherwise. 

12.  If  the  legislature  of  a  British  possession  pass  any  law — 

(a)  for  determining  the  authority  by  whom  and  the  manner  in 
which  any  jurisdiction,  power,  or  concurrence  under  this 
Act  is  to  be  exercised  or  given ;  or 

(b)  for  pa\  ment  of  the  costs  incurred  in  the  removal,  maintenance, 
return,  or  sending  back  after  discharge  of  a  prisoner  or 
criminal  lunatic ;  or 
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(c)  for  dealing  in  such  possession  with  prisoners  or  criminal  luna- 

tics removed  thereto  in  pursuance  of  this  Act ;  or 

(d)  for  making  any  class    of  prisoners  subject  to  removal  under 

this  Act ;  or 

(e)  otherwise  in  any  manner  for  the  carrying  of  this  Act  or  any 

part  thereof  into  effect  as  regards  the  said  possession, 
it  shall  be  lawful  for  Her  Majesty  in  Council  to  direct  that  such  law 
or  any  part  thereof  shall  with  or  without  modification  or  alteration  be 
recognised  and  given  effect  to  throughout  Her  Majesty's  dominions  and 
on  the  high  seas  as  if  it  were  part  of  this  Act. 

13, — (1.)  It  shall  be  lawful  for  Her  Majesty  in  Council  from  time  Power  as  to 
to  time  to  make  Orders  for  the  purposes  of  this  Act,  and  to  revoke  and  making  and 
vary  any  Order  so  made,  and  every  Order  so  made  shall  while  it  is  in  relocation  of 
force  have  the  same  effect  as  if  it  were  enacted  in  this  Act.  Council. 

(2.)  An  Order  in  Council  made  for  the  purposes  of  this  Act  shall  be 
laid  before  Parliament  as  soon  as  may  be  after  it  is  made  if  Parliament 
is  then  in  session,  or,  if  not,  as  soon  as  may  be  after  the  commencement 
of  the  then  next  session  of  Parliament. 

14.  This  Act  shall  extend  to  the  Channel  Islands  and  Isle  of  Man  Application  of 
as  if  they  were  part  of  England  and  the  United  Kingdom.  Act  to  Channel 

Islands  and 

15.  It  shall  be  lawful  for  Her  Majesty  in  Council  from  time  to  time  Me  of  •M-an- 
to  direct  that  this  Act  shall  apply  as  if,  subject  to  the  conditions,  excep-  Application  of 
tions,  and  qualifications  (if  any)  contained  in  the  Order,  any  place  out  Act  to  place 
of  Her  Majesty's  dominions  in  which  Her  Majesty  has  jurisdiction,  ^^ictfon8" 
and  which  is  named  in  the  Order,  were  a  British  possession  and  part  Acts. 

of  Her  Majesty's  dominions,  and  to  provide  for  carrying  into  effect  such  See  41  &  42 
application.  Vict.  c.  67. 

16. — (1.)  Nothing  in  this  Act  shall  affect  the  provisions  of  the  Army  Savings. 
Act,  1881.  '~  44  &  45  Vict. 

(2.)  This  Act  shall  not  affect  any  agreement  made  either  before  or  u-  58- 
after  the  passing  of  this  Act  under  the  Colonial  Prisoners  Removal  Act,  32  &  33  Vict. 
1869,   nor  any  provisions  contained  in  the  Act  of  the  session  of  the  c.  10. 
fourteenth  and  fifteenth  years  of  the   reign  of  Her   present  Majesty, 
chapter  eighty-one,  intituled  "  An  Act  to  authorize  the  Removal  from 
India  of  Insane  Persons  charged  with  Offences,  and  to  give  better  effect 
to  inquisitions  of  lunacy  taken  in  India." 

17.  This  Act  shall  apply  to  a  prisoner  who  has  been  convicted,  and  to  Application  of 

a  criminal  lunatic  who  has  become  a   criminal  lunatic  before  the  passing  Act  to  existing 

of  this  Act,  in  like  manner  as  if  he  had  been  convicted  and  become  a  Pr.ison61's  and 

criminal  lunatic  after  the  commencement  of  this  Act.  criminal  luna- 

tics. 

18.  In  this  Act,  unless  the  context  otherwise  requires,  the  following  Definitions, 
expressions  have  the  following  meanings ;  that  is  to  say, 

The  expression  "  British  possession"  does  not  include  any  place  within 
the  United  Kingdom,  the  Isle  of  Man,  or  the  Channel  Islands,  but 
.includes  all  other  territories  and  places  being  part  of  Her  Majesty's 
dominions,  and  all  territories  and  places  within  Her  Majesty's  dominions 
■which  are  not  part  of  India  and  are  under  one  legislature  shall  be  deemed 
to  be  one  British  possession,  and  any  part  of  India  under  a  Governor  or 
Lieutenant-Governor  shall  be  deemed  to  be  one  British  possession. 

The  expression  "  India"  means  all  territories  and  places  within  Her 
Majesty's  dominions  which  are  subject  to  the  Governor- General  of  India 
in  Council. 
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The  expression  "  legislature,"  where  there  are  local  legislatures  as  well 
as  a  central  legislature,  means  the  central  legislature  only,  and  in  every 
part  of  India  means  the  Governor-General  in  Council. 

The  expression  "Secretary  of  State"  means  one  of  Her  Majesty's 
Principal  Secretaries  of  State. 

The  expression  "  Governor"  means  any  person  or  persons  adminis- 
tering the  government  of  a  British  possession,  and  includes  the  Governor- 
General  of  India  and  also  the  Governor  and  Lieutenant-Governor  of  any 
part  of  India. 

The  expression  "Colonial  Secretary"  includes  a  person  performing 
the  like  duties  as  a  Colonial  Secretary,  whether  known  as  Government 
Secretary,  Chief  Secretary  to  the  Government,  or  by  any  other  title. 

The  expression  "prison"  includes  any  place  for  the  confinement  or 
detention  of  prisoners  whether  convicted  or  unconvicted. 

The  expression  "  sentence  of  imprisonment "  means  any  sentence 
involving  confinement  in  a  prison,  whether  combined  or  not  with  labour, 
and  whether  known  as  penal  servitude,  imprisonment  with  hard  labour, 
rigorous  imprisonment,  imprisonment,  or  otherwise,  and  includes  a  sen- 
tence awarded  by  way  of  commutation  as  well  as  an  original  sentence 
passed  by  the  court. 

The  expression  "  criminal  lunatic"  means  a  person  detained  in  custody 
by  reason  of  his  having  been  charged  with  an  offence,  and  either  found 
to  have  been  insane  at  the  time  of  such  offence,  or  found  or  certified  or 
otherwise  lawfully  proved  to  be  unfit  on  the  ground  of  his  insanity  to  be 
tried  for  the  same,  and  includes  a  person  convicted  of  an  offence  and 
afterwards  certified  or  otherwise  lawfully  proved  to  be  insane. 

[For  48  and  49  Vict.  (1885)  c.  49.,  Protection  of 
Submarine  Telegraph,  and  50  &  51  Vict.  c.  3.,  see 
Dom.  Acts  48  &  50  Vict,  respectively.] 


THE  COPYRIGHT  ACTS. 

1  &  2  VICT.  (1834).  c.  59. 

Repealed  by  7  &  8  Vict.  c.  12.  [which  see']. 

This  Act  "was  intituled  "An  Act  for  Securing  to  Authors 
in  certain  cases  the  Benefit  of  International  Copyright." 

5  &  6  VICT.  (1842)  c.  45. 

Sees.  1  and  30  repealed  by  S.  L.  E.  Act,  1874  (No.  2),  37  &  38  Vict, 
c.  96.  ;  and  S.  L.  E.  1888  (No.  2),  51  &  52  Vict.  c.  57.,  repealed  the 
following  parts,  namely,  the  words  "  And  be  it  enacted  that "  wherever 
they  occur  (except  in  sees.  9, 27,  and  28),  and  the  word  "  that,"  wherever 
it  occurs  with  reference  to  the  introductory  words  so  repealed.  The 
words  "  And  be  it  enacted,"  in  sees.  9,  27,  and  28  ;  sec.  13  to  "  passing 
of  this  Act " ;  Sec.  16  to  "  this  Act "  ;  Sec.  17  to  "  passing  of  this  Act." 
Preamble ;  Sec.  4  to  "  enact  that " ;  Sec.   5  to  "  enact  that,"  and  the 
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word  "  that  "  before  "  it  shall " ;  Sec.  20  to  "  enact  that "  and  the 
word    "that"  before  "the  sole,"  repealed  by  S.  L.  R.  (No.  2)    1890, 

53  &  54  Vict.  c.  51.  Sec.  14  from  "  Court  of  Common  "  to  "  vacation," 
from  "by  a  motion"  to  "as  aforesaid,"  and  the  words  "or  judge," 
occurring  twice ;  Sec.  15,  the  words  "  after  the  passing  of  this  Act " 
repealed  by  S.  L.  R.  Act,  1893,  56  Vict.  c.  14. 

This  was  an  Act  to  amend  the  law  of  copyright.    The 
preamble  repealed  8  Anne,  c.  19. ;  41  Geo.  3.  c.  107.  and 

54  Geo.  3.  c.  156.  By  sec.  2  it  was  enacted  that  in  the 
construction  of  the  Act  the  word  "  book  "  should  include 
every  volume,  part  or  division  of  a  volume,  pamphlet, 
sheet  of  letter-press,  sheet  of  music,  map,  chart,  or  plan 
separately  published :  That  the  words  "  dramatic  piece  " 
should  include  every  tragedy,  comedy,  play,  opera,  farce, 
or  other  scenic,  musical,  or  dramatic  entertainment; 
that  the  word  "  copyright  "  should  mean  "  the  sole  and 
exclusive  liberty  of  printing  or  otherwise  multiplying 
copies  of  any  subject  to  which  the  said  word  is  herein 
applied."  That  "  personal  representative  "  should  mean 
and  include  every  executor,  administrator,  and  next-of- 
kin  entitled  to  administration.  That  "assigns"  should 
mean  every  person  in  whom  the  interest  of  an  author  in 
copyright  shall  be  vested,  whether  derived  from  such 
author  before  or  after  the  publication  of  any  book,  and 
whether  acquired  by  sale,  gift,  bequest,  or  by  operation 
of  law  or  otherwise.  That  the  words  "  British  domi- 
nions "  should  be  construed  to  mean  and  include  all 
parts  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, the  islands  of  Jersey  and  Guernsey,  all  parts  of 
the  East  and  West  Indies,  and  all  the  colonies,  settle- 
ments, and  possessions  of  the  Orown  which  now  are,  or 
hereafter  may  be,  acquired.  Sees.  3  and  4  provided  for 
the  endurance  of  the  copyright.  Sec.  5,  that  the  Privy 
Council  might  license  the  re-publication  of  books  which 
the  proprietor  of  the  copyright  refused  to  re-publish 
or  to  allow  the  re-publication  of  after  the  death  of  the 
author.  Sees.  6,  7,  8,  9,  10,  11,  12,  13,  14,  referred 
to  delivery  of  copies  to  the  libraries  entitled  to  them, 
and  for  registration  of  copyright,  and  sees.  15  and  16  for 
remedy  for  piracy. 


officers  of  cus 
toms  or  excise. 
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No  person)  gec.  1*7  was  as  follows  :  "  And  be  it  enacted,  that  after 

except  the  pro-  .  .  -i-in 

prietor,  &c.  the  passing  of  this  Act  it  shall  not  be  lawful  for  any 
to^he1  British11"  person  not  being  the  proprietor  of  the  copyright,  or  some 
f^TmUr'e  f°r  PersorL  authorised  by  him,  to  import  into  any  part  of  the 

any  boot  first  United  Kingdom,  or  into  any  other  part  of  the  British  do- 
composed,  &C,  °  •111/. 

within  the  minions,  for  sale  or  hire,  any  printed  book  first  composed 
dom  and  re?"  or  written  or  printed  and  published  in  any  part  of  the 
wheredunder  sa^  United  Kingdom,  wherein  there  shall  be  copyright, 
f e  ntnraand  arL(^  re-printed  in  any  country  or  place  whatsoever  out  of 
also  £10  and  the  British  dominions,  or  if  any  person,  not  being  such 
value ;  and  proprietor  or  person  authorized  as  aforesaid,  shall  import 
seized  by7  "  or  bring,  or  cause  to  be  imported  or  brought  for  sale  or 
hire,  any  such  printed  book  into  any  part  of  the  British 
dominions  contrary  to  the  true  intent  and  meaning  of 
this  Act,  or  shall  knowingly  sell,  publish,  or  expose  to 
sale,  or  let  to  hire,  or  have  in  his  possession  for  sale  or 
hire  any  such  book,  then  every  such  book  shall  be  for- 
feited, and  shall  be  seized  by  any  officer  of  customs  or 
excise,  and  the  same  shall  be  destroyed  by  such  officer ; 
and  every  person  so  offending,  being  duly  convicted 
thereof  before  two  justices  of  the  peace  for  the  county 
or  place  in  which  such  book  shall  be  found,  shall  also  for 
every  such  offence  forfeit  the  sum  of  £10,  and  double 
the  value  of  every  copy  of  such  book  which  he  shall  so 
import  or  cause  to  be  imported  into  any  part  of  the 
British  dominions  ;  or  shall  knowingly  sell,  publish,  or 
expose  to  sale  or  let  to  hire,  or  shall  cause  to  be  sold, 
published,  or  exposed  to  sale  or  let  to  hire,  or  shall  have 
in  his  possession  for  sale  or  hire  contrary  to  the  true 
intentand  meaning  of  this  Act  £5  to  the  use  of  such  officer 
of  customs  or  excise,  and  the  remainder  of  the  penalty 
to  the  use  of  the  proprietor  of  the  copyright  in  such 
book." 

Sees.  18,  19,  20,  21,  22  dealt  with  the  right  of  copy- 
right in  encyclopaedias,  periodicals,  reviews  or  magazines, 
special  arrangements  between  publisher  of  articles  and 
writer;  and  with  music  compositions  and  dramatic 
pieces  and  assignment  thereof. 
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Sees.  23  and  24  dealt  with  the  property  in  pirated  copies 
and  condition  precedent  to  suing,  namely,  registration 
of  copyright. 

Sec.  25,  "  And  be  it  enacted  that  all  copyright  shall  be  Copyright 

.     .  shall  be  person- 

deemed  personal  property,  and  shall  be  transmissible  by  ai  property. 

bequest,  or  in  case  of  intestacy  shall  be  subject  to  the 

same  law  of  distribution  as  other  personal  property,  and 

in  Scotland  shall  be  deemed  to  be  personal  and  moveable 

estate." 

Sees.  26,  27,  and  28  dealt  with  the  general  issue  and 
limitation  of  actions  saving  the  rights  of  the  British 
Museum  and  the  other  libraries  entitled  to  copies. 

Sec.  29,  "  And  be  it  enacted  that  this  Act  shall  extend  Kxtent  of  ^ct« 
to  the  United  Kingdom  of  Great  Britain  and  Ireland, 
and  to  every  part  of  the  British  dominions."  1 

By  sec.  30  the  Act  might  be  amended  in  that  session. 
[See  ante,  p.  91.J 

1  See  the   Canadian   Acts  with  38  Vict-    (1875)  c.  88   [the    ori- 

reference  to  copyright,  4  &  5  Vict,  ginal  Act  is  c.  88  of  the  Canadian 

(1841)  c.  61 ;  10  &  11  Vict.  (1847)  Statutes  of  1875,  although  there  is 

c.  28;  C.  S.  C.  (1859)  c.  81;  the  another  Act  passed  in  the  same  year 

Copyright  Act,   31  Vict.    (1868)  also  called  c.  88].    See  this  Act  in 

c.  54  [this  Act  was  reserved  for  R.  S.  C.  c.  62,  vol.  i.,  p.  925,  and 

and  obtained   the  assent  of  Her  given  as  a  note  to  38  &  39  Vict.  c. 

Majesty  in  Council  before  it  be-  53,  which  Imperial  Act  gave  effect 

came  law]  ;    the   Copyright   Act,  to  the  38  Vict.  (1875)  c.  88. 


7  &  8  VICT.  (1844)  c.  12. 

Sections  1  and  21  repealed  by  S.  L.  R.  Act,  1874  (No.  2).  37  &  38 
Vict.  c.  96 ;  sections  14,  17,  and  18  repealed  by  49  &  50  Vict.  (1886) 
c.  33.  s.  12,  which  see. 

Preamble,  the  words  "  And  be  it  enacted  that "  wherever  they  occur, 
except  in  sees.  6,  7,  and  12.  The  words  "  And  be  it  enacted,"  in  sees. 
6,  7,  and  12 ;  sec.  13  the  word  "  that "  before  "  the  times  "  ;  sec.  20  from 
"  and  the  expression  Her  Majesty  "  to  "  Majesty,"  where  it  next  occurs, 
repealed  by  S.  L.  R.  Act,  1891,  54  &  55  Vict.  c.  57. 

This  was  an  Act  relating  to  International  Copyright. 

The  preamble  and  first  section  after  citing  the  Acts  1  &  2  Vict 
c.  59. ;  5  &  6  Vict.  c.  45. ;  4  Will.  4.  c.  15. ;  8  Geo.  2.  c.  13. ;  7  Geo  3 
c.  38. ;  17  Geo.  3.  c.  57. ;  6  &  7  Will.  4.  c  59. ;  38  Geo.  3.  c.  71. ;  and 
54  Geo.  3.  c.  56.  continued  "  And  whereas  the  powers  vested  in  Her 
Majesty  by  the  said  International  Copyright  Act  [1  &  2  Vict.  c.  59.] 
are  insufficient  to  enable  Her  Majesty  to  confer  upon  authors  of  books 

S234°-  3h 


850        7  &  8  VICT,  c  12.— FOREIGN  COPYRIGHTS.        [1844. 

first  published  in  foreign  countries  copyright  of  like  duration,  and  with 
the  like  remedies  for  the  infringement  thereof,  which  are  conferred  and 
provided  by  the  said  Copyright  Amendment  Act  with  respect  to  authors 
of  books  first  published  in  the  British  dominions,  and  the  said  Interna- 
tional Copyright  Act  does  not  empower  Her  Majesty  to  confer  any  ex- 
clusive right  of  representing  or  performing  dramatic  pieces  or  musical 
compositions  first  published  in  foreign  countries  upon  the  authors  thereof, 
nor  to  extend  the  privilege  of  copyright  to  prints  and  sculpture  first 
published  abroad,  and  it  is  expedient  to  vest  increased  powers  in  Her 
Majesty  in  this  respect."  The  section  then  goes  on  to  repeal  the  Inter- 
national Copyright  Act,  1  <fe  2  Yict.  c.  59.  That  being  the  main 
object  of  the  Act,  a  summary  of  its  further  sections  may  suffice. 

By  sec.  2,  Her  Majesty  by  Order  in  Council  may  direct  that  authors, 
executors,  &c,  and  assigns  of  such  works  [books,  prints,  articles  of 
sculpture,  and  other  works  of  art]  first  published  in  any  foreign  country 
to  be  named  should  have  copyright  therein.  The  side  note  says  "  within 
Her  dominions." 

By  sec.  3,  if  the  order  applies  to  books  the  Copyright  Amendment  Act 
[5  &  6  Vict.  c.  45],  and  any  other  Act  in  force  relating  to  copyright 
in  books  first  published  in  this  country  shall  apply  to  those  to  which  the 
order  relates,  and  which  shall  have  been  registered  in  the  same  manner 
as  if  such  books  were  first  published  in  the  United  Kingdom. 

By  sec.  4,  it  was  provided  if  the  order  applied  to  prints,  articles  of 
sculpture,  or  to  any  such  works  of  art,  the  Copyright  law  as  to  prints 
and  sculpture,  &c.  first  published  in  this  country  shall  be  applied  to 
those  to  which  the  order  relates. 

By  sec.  5,  an  Order  in  Council  may  direct  that  authors  of  dramatic 
pieces  and  musical  compositions  first  publicly  represented  and  per- 
formed in  any  foreign  countries  shall  have  the  sole  liberty  of  repre- 
senting in  any  part  of  the  British  dominions  such  dramatic  pieces  or 
musical  compositions  during  such  period  as  shall  be  defined  in  such 
order,  not  exceeding  the  period  allowed  to  authors,  &c.  of  such  works 
within  the  United  Kingdom. 

By  sec.  6,  foreign  authors  were  not  to  have  the  above  privileges, 
unless  the  book  or  work  was  registered  at  Stationers'  Hall,  London,  and 
a  copy,  if  printed,  delivered.  Sees.  7,  8,  9  referred  to  registration, 
where  the  book  was  published  anonymously,  that  the  provisions  given  in 
Copyright  Amendment  Act,  5  &  6  Vict.  c.  45.  as  to  registration,  should 
apply,  and  that  wrongful  entry  of  first  publication  might  be  expunged. 

By  sec.  10,  copies  of  books  wherein  copyright  is  subsisting  under 
virtue  of  this  Act,  printed  or  re-printed  in  any  country  other  than  those 
wherein  the  book  was  first  published,  the  same  were  absolutely  prohibited 
to  be  imported  into  any  part  of  the  British  dominions,  except  with  consent 
of  the  registed  proprietor,  &c.  of  the  copyright. 

By  sec.  11,  Stationers'  Hall  was  to  deliver  books  deposited  there  to 
the  British  Museum.  By  sec.  12,  a  copy  of  any  subsequent  edition 
need  not  be  delivered  to  Stationers'  Hall  unless  it  contain  alterations. 
;By  sec.  13,  the  Orders  in  Council  may  speeify  different  periods  for 
different  countries  and  works.  By  sec.  14,  no  Order  in  Council  was 
to  have  effect  unless  it  was  stated,  as  the  grounds  for  issuing  the  same, 
that  reciprocal  protection  has  been  secured  for  works  first  published  in 
Her  Majesty's  dominions.  By  sec.  15,  Orders  are  to  be  published  in 
the  Gazette.  By  sec.  16,  to  be  laid  before  Parliament.  By  sec.  17, 
Orders  may  be  revoked  or  altered  from  time  to  time.  By  sec.  18,  it 
was  provided  that  nothing  in  this  Act  contained  shall  be  construed  to 
prevent  the  printing,  publication,  or  sale  of  any  translation  of  any  book, 
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the  author  whereof  and  his  assigns  may  be  entitled  to  the  benefit  of  this 
Act.  By  sec.  19,  authors  of  works  first  published  in  foreign  countries, 
were  not  to  have  any  copyright  therein  or  exclusive  right  to  representa- 
tion, &c,  otherwise  than  such  as  he  may  become  entitled  to  under  this 
Act.  Sec.  20  was  the  interpretation  clause,  and  it  enacted  that  in  the 
construction  of  this  Act  the  word  "  book  "  shall  be  construed  to  include 
"  volume,"  "  pamphlet,"  "  sheet  of  letter  press,"  "  sheet  of  music," 
"  map,"  "  chart,"  or  "  plan,"  and  the  expression  "  articles  of  sculpture  " 
shall  mean  all  such  sculptures,  models,  copies,  and  casts  as  are  described 
in  theSculpture  Copyright  Acts  [38  Geo.  3.  c.  71.  and  54  Geo1.  3.  c.  56.], 
and  the  words  "  printing "  and  "  reprinting "  shall  include  engraving 
and  any  other  method  of  multiplying  copies.  Then,  after  giving  the 
general  interpretation  of  the  meaning  of  the  expressions  "  Her  Majesty  " 
and  "  Order  of  Her  Majesty  in  Council,"  "  office  of  the  Company  of 
Stationers,"  the  section  enacted  that  any  word  importing  the  plural  of 
any  person  or  thing  shall  mean  also  the  singular,  and  vice  versa,  and 
any  word  importing  the  masculine  shall  also  mean  the  feminine  gender. 
By  sec.  21  the  Act  might  be  amended  in  that  session. 


8  &  9  VICT.  (1845)  c.  93. 
Repealed  by  16  &  17  Vict.  c.  107.  s.  358. 

This  was  an  Act  to  regulate  the  trade  of  British  pos- 
sessions abroad.  By  sec.  9  it  was  enacted,  That  any 
books  wherein  the  copyright  shall  be  subsisting,  first 
composed  or  written  or  printed  in  the  United  Kingdom, 
and  printed  or  re-printed  in  any  other  country,  shall  be 
and  are  hereby  absolutely  prohibited  to  be  imported  into 
British  possessions  abroad :  Provided  always,  that  no  such 
books  shall  be  prohibited  to  be  imported  as  aforesaid, 
unless  the  proprietor  of  such  copyright,  or  his  agent, 
shall  have  given  notice  in  writing  to  the  commissioners 
of  customs  that  such  copyright  subsists,  and  in  such 
notice  shall  have  stated  when  the  copyright  will  expire ; 
and  the  said  commissioners  shall  cause  to  be  made,  and 
to  be  publicly  exposed  at  the  several  ports  in  the  British 
possessions  abroad  from  time  to  time,  printed  lists  of 
books  respecting  which  such  notice  shall  have  been 
given,  and  all  books  imported  contrary  thereto  shall  be 
forfeited." 

By  sec.  63  it  was  enacted  that  aU  laws  in  force,  in 
any  of  the  British  possessions  in  America  repugnant  to 
this  Act  shall  be  void.     See  for  full  words  of  section 
10  &  11  Vict.  c.  95. 

3h  2 
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The  16  &  17  Vict.  c.  107.  was  a  Customs  Act,  and 
although  it  repealed  8  &  9  Vict.  c.  93. ;  by  sec.  44  the 
importation  into  the  United  Kingdom  of  the  follow- 
ing goods  was  absolutely  prohibited :  "  Books  wherein 
the  copyright  shall  be  first  subsisting,  first  composed, 
or  written  or  printed   in  the   United   Kingdom,   and 
printed  or  reprinted  in  any  other  country,  as  to  which 
the  proprietor  of  such  copyright,   or  his  agent,  shall 
have  given  to  the  Commissioners  of  Customs  a  notice 
in  writing  that  such   copyright   subsists,  such  notice 
also  stating  when  such   copyright  will  expire."     And 
by  sec.  46  "  The  Commissioners  of  Customs  shall  cause 
to  be  made  and  publicly  exposed  at  the  several  ports  in 
the  United  Kingdom  and  in  Her  Majesty's  possessions 
abroad  printed  lists  of  all  books  wherein  the  copyright 
shall  be  subsisting,  and  as  to  which  "  the  above  notice  has 
been  given.     Re-enacted  by  39  &  40  Vict.  c.  36.  ss.  42 
and  44,  but  the  notice  to  the  several  ports  was  confined 
to  the  United  Kingdom.     Sec.  42  of  this  Act  was  ex- 
tended by  52  &  53  Vict.  (1889)  c.  42.  s.  1,  by  including 
in  the  exclusion  "  books  first  published  in  any  country 
or   state,    other  than   the   United   Kingdom,  wherein, 
under  the  International  Copyright  Act,  1886,  or  any 
other  Act,  or  Order  in  Council  made  under  the  authority 
of  any  Act,  there  is  a  subsisting  copyright  in  the  United 
Kingdom,  printed  or  reprinted  in  any  country  or  state 
other  than  the  country  or  state  in  which  they  were  first 
published,  and  as  to  which  the  owner  of  the  copyright, 
or  his  agent,"  gives  a  notice  as  in  sec.  44  of  39  &  40 
Vict.  c.  36.     See  U.S.  Copyright  Act,  3  March,  1891. 
Amended  by  tit.   60.   c.   3.  U.S.  U.S.  1878.  p.  957. 
ss.  49.  48.  et  seq. 

10  &  11  VICT.  (1847)  c.  95. 

Sec.  3  repealed  by  S.  L.  R.  Act,  1875,  38  &  39  Vict. 
c.  66.  Preamble  and  sec.  1  to  "  same  that,"  Sec.  2  to 
"  enacted  that  "  and  the  word  "  that "  before  "  a  copy," 
repealed  by  S.  L.  R.  Act,  1891,  54  &  55  Vict.  c.  67. 


S  &  6  Vict, 
c.  45. 
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An  Act  to  amend  the  Law  relating  to  the  Pro- 
tection in  the  Colonies  of  Works  entitled  to 
Copyright  in  the  United  Kingdom. 

WHEREAS  by  an  Act  passed  in  the  session  of  Par- 
liament holden  in  the  fifth  and  sixth  years  of  Her 
Majesty,  intituled  "  An  Act  to  amend  the  Law  of  Copy- 
right," it  is  amongst  other  things  enacted  that  it  shall 
not  be  lawful  for  any  person  not  being  the  proprietor  of 
the  copyright,  or  some  person  authorized  by  him,  to  im- 
port into  any  part  of  the  United  Kingdom,  or  into  any 
other  part  of  the  British  dominions,  for  sale  or  hire,  any 
printed  book  first  composed  or  written  or  printed  or  pub- 
lished in  any  part  of  the  United  Kingdom  wherein  there 
shall  be  copyright,  and  reprinting  in  any  country  or 
place  whatsoever  out  of  the  British  dominions :  And 
whereas  by  an  Act  passed  in  the  session  of  Parliament 
holden  in  the  eighth  and  ninth  years  of  the  reign  of  Her 
present  Majesty,  intituled  "  An  Act  to  Regulate  the  8  &  9  Vict- 
Trade  of; the  British  Possessions  abroad,"  books  wherein 
the  copyright  is  subsisting,  first  composed,  or  written 
or  printed  in  the  United  Kingdom,  and  printed  or  re- 
printed in  any  other  country,  are  absolutely  prohibited 
to  be  imported  into  the  British  possessions  abroad  :  And 
whereas  by  the  said  last  recited  Act  it  is  enacted  [see 
sec.  63],  that  "all  laws,  bye-laws, usages  or  customs  [at 
this  time  or  which  hereafter  shall  be]  in  practice,  or 
endeavoured  or  pretended  to  be  in  force  or  practice  in 
any  of  the  British  possessions  in  America,  which  are  in 
any  wise  repugnant  to  the  said  Act  [8  &  9  Vict.  c.  93.], 
or  to  any  Act  of  Parliament  made  or  [hereafter]  to 
be  made  in  the  United  Kingdom,  so  far  as  such  Act 
shall  relate  to  and  mention  the  said  possessions,  are  and 
shall  be  null  and  void  to  all  intents  and  purposes  what- 
soever." Her  Majesty" 

Now  be  it   enacted  by   the    Queen's    most   Excel-  n»y  suspend  in 

»  i    ■  »  certain  cases 

lent  Majesty,  by  and  with  the  advice  of  the  Lords  the  prohibition 
Spiritual  and  Temporal,  and  Commons,  in  this  present  mission  of  a  " 
Parliament  assembled,  and  by  the  authority  of  the  same  c^if0 the 
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that  in  case  the  legislature  or  proper  legislative  autho- 
rity in  any  British  possession  shall  he  disposed  to  make 
due  provision  for  securing  or  protecting  the  Rights  of 
British  authors  in  such  possession,  and  shall  pass  an  Act 
or  make  an  ordinance  for  that  purpose,  and  shall  trans- 
mit the  same  in  the  proper  manner  to  the  Secretary  of 
State,  in  order  that  it  may  be  submitted  to  Her  Majesty, 
and  in  case  Her  Majesty  shall  be  of  opinion  that  such 
Act  or  ordinance  is  sufficient  for  the  purpose  of  securing 
to  British  authors   reasonable   protection  within  such 
possession,  it  shall  be    lawful  for  Her  Majesty,  if  she 
think  fit  so  to  do,  to  express  her  royal  approval  of  such 
Act  or  ordinance,  and  thereupon  to  issue  an  Order  in 
Council  declaring  that  so  long  as  the  provisions  of  such 
Act  or  ordinance  continue  in  force  within  such  colony 
the  prohibitions  contained  in  the  aforesaid  Acts  and 
herein-bef  ore  recited,  and  any  prohibitions  contained  in 
the  said  Acts  or  in  any  other  Acts,  against  the  importing, 
selling,  letting  out  to  hire,  exposing  for  sale  or  hire,  or 
possessing  foreign  reprints   of    books    first   composed, 
written,  printed,  or  published  in  the  "United  Kingdom, 
and  entitled  to  copyright  therein,  shall  be  suspended  so 
far  as  regards  such  colony,  and  thereupon  such  Act  or 
ordinance  shall  come  into   operation,  except  so  far  as 
may  be  otherwise  provided  therein,  or  as  may  be  other- 
wise directed  by  such  Order  in  Council,  anything  in  the 
said  last  recited  Act  or  in  any  other  Act  to  the  contrary 
notwithstanding . 


orders  in  2.  And  be  it  enacted,  That  every  such  Order  in  Coun- 

Council  to  lie  ,  " 

published  in      cil  shall  within  one  week  after  the  issuing  thereof  be 

to  be  laid 6  an   published  in  the  London  Gazette,  and  that  a  copy  thereof 

HamentPar       &n&  of  every  such  Colonial  Act  or  ordinance  so  approved 

as  aforesaid  by  Her  Majesty  shall  be  laid  before  both 

Houses  of  Parliament  within  six  weeks  after  the  issuing 

of  such  order,  if  Parliament  be  then  sitting,  or  if  Par- 

.  liament  be  not  then  sitting,  then  within  six  weeks  after 

-  the  opening  of  the  next  session  of  Parliament. 
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3.  And  be  it  enacted,  That  this  Act  may  be  amended  £fn^y  be ; 
or  repealed  by  any  Act  to  be  passed  in  the  present  session 
of  Parliament.     [See  the  next  Act  and  49  &  50  Vict. 
c.  33.J 

38  &  39  VICT.  (1875)  c.  53. 

Preamble,  and  to  "same  as  follows"  repealed  by 
S.  L.  R.  Act  1893  (No.  2)  c.  54. 

An  Act  to  give  effect  to  an  Act  of  Parliament  of 
the  Dominion  of  Canada  respecting  Copyright. 

"  [2nd  Aug.  1875.] 

WHEREAS  by  an  Order  of  Her  Majesty  in  Council, 
dated  the  7th  day  of  July  1868,  it  was  ordered 
that  all  prohibitions  contained  in  Acts  of  the  Imperial 
Parliament  against  the  importing  into  the  Province  of 
Canada^  or  against  the  selling,  letting  out  to  hire,  ex- 
posing for  sale  or  hire,  or  possessing  therein  foreign 
reprints  of  books  first  composed,  written,  printed,  or 
published  in  the  United  Kingdom,  and  entitled  to  copy- 
right therein,  should  be  suspended  so  far  as  regarded 
Canada  : 

And  whereas  the  Senate  and  House  of  Commons  of 
Canada  did,  in  the  second  session  of  the  third  Parliament 
of  the  Dominion  of  Canada,  held  in  the  thirty-eighth 
year  of  Her  Majesty's  reign,  pass  a  Bill  intituled  "  An 
Act  respecting  Copyrights,"  which  Bill  has  been  re- 
served by  the  Governor-General  for  the  signification  of 
Her  Majesty's  pleasure  thereon  : 

And  whereas  by  the  said  reserved  Bill  provision  is 
made,  subject  to  such  conditions  as  in  the  said  Bill  are 
mentioned,  for  securing  in  Canada  the  rights  of  authors 
in  respect  of  matters  of  copyright,  and  for  prohibiting 
the  importation  into  Canada  of  any  work  for  which 
copyright  under  the  said  reserved  Bill  has  been  secured ; 
and  whereas  doubts  have  arisen  whether  the  said  re- 
served Bill  may  not  be  repugnant  to  the  said  Order  in 
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Short  title  of 
Act. 


Definition  of 
terms. 


Her  Majesty 
may  assent  to 
the  Bill  in 
schedule. 


Colonial  re- 
prints not  to 
be  imported 
into  United 
Kingdom. 


Council,  and  it  is  expedient  to  remove  such  doubts  and 
to  confirm  the  said  Bill : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 


1.  This  Act  may  be  cited  for  all  purposes  as 
Canada  Copyright  Act,  1875."  . 


The 


2.  In  the  construction  of  this  Act  the  words  "book  " 
and  "  copyright  "  shall  have  respectively  the  same  mean- 
ing as  in  the  Act  of  the  fifth  and  sixth  years  of  Her 
Majesty's  reign,  chapter  forty-five,  intituled  "  An  Act 
to  amend  the  Law  of  Copyright." 

3.  It  shall  be  lawful  for  Her  Majesty  in  Council  to 
assent  to  the  said  reserved  Bill,  as  contained  in  the 
schedule  to  this  Act  annexed,  and  if  Her  Majesty  shall 
be  pleased  to  signify  her  assent  thereto,  the  said  Bill 
shall  come  into  operation  at  such  time  and  in  such 
manner  as  Her  Majesty  may  by  Order  in  Council  direct ; 
anything  in  the  Act  of  the  twenty-eighth  and  twenty- 
ninth  years  of  the  reign  of  Her  Majesty,  chapter 
ninety-three,  or  in  any  other  Act  to  the  contrary  not- 
withstanding. 

4.  Where  any  book  in  which,  at  the  time  when  the 
said  reserved  Bill  comes  into  operation,  there  is  copy- 
right in  the  United  Kingdom,  or  any  book  in  which 
thereafter  there  shall  be  such  copyright,  becomes  en- 
titled to  copyright  in  Canada  in  pursuance  of  the  pro- 
visions of  the  said  reserved  Bill,  it  shall  be  unlawful 
for  any  person,  not  being  the  owner,  in  the  United 
Kingdom,  of  the  copyright  in  such  book,  or  some  person 
authorized  by  him,  to  import  into  the  United  Kingdom 
any  copies  of  such  book  reprinted  or  republished  in 
Canada  ;  and  for  the  purposes,  of  such  importation  the 
seventeenth  section  of  the  said  Act  of  the  fifth  and  sixth 
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years  of  the  reign  of  Her  Majesty,  chapter  forty-five, 
shall  apply  to  all  such  books  in  the  same  manner  as  if 
they  had  been  reprinted  out  of  the  British  dominions. 

5.  The  said  Order  in  Couneil,  dated  the  seventh  day  °^*Jfo{ .  * 
of  July  one  thousand  eight  hundred  and  sixty-eight,  7th  July  i  868 
shall  continue  in  force  so  far  as  relates  to  books  which  fores  subject  to 
are  not  entitled  to  copyright  for  the  time  being,  in  pur-  this  Act> 
suance  of  the  said  reserved  Bill. 

See  sub.-sec.  23,  sec.  91,  B.  N.  A.  Act,  ante  p.  91. 

SCHEDULE. 

An  Act  respecting  Copyrights. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons  of  Canada,  enacts 
as  follows : — 

1.  The  Minister  of  Agriculture  shall  cause  to  be  kept 
in  his  office  books  to  be  called  the  "Registers  of  Copy- 
rights," in  which  proprietors  of  literary,  scientific,  and 
artistic  works  or  compositions  may  have  the  same  regis- 
tered in  accordance  with  the  provisions  of  tbis  Act. 

2.  The  Minister  of  Agriculture  may,  from  time  to 
time,  subject  to  the  approval  of  the  Governor  in  Council, 
make  such  rules  and  regulations  and  prescribe  such 
forms  as  may  appear  to  him  necessary  and  expedient  for 
the  purposes  of  this  Act ;  such  regulations  and  forms, 
being  circulated  in  print  for  the  use  of  the  public,  shall 
be  deemed  to  be  correct  for  the  purposes  of  this  Act, 
and  all  documents  executed  and  accepted  by  the  said 
Minister  of  Agriculture  shall  be  held  valid  so  far  as 
relates  to  all  official  proceedings  under  this  Act. 

3.  If  any  person  prints  or  publishes,  or  causes  to  be 
printed  or  published,  any  manuscript  whatever,  the  said 
manuscript  having  not  yet  been  printed  in  Canada  or 
elsewhere,  without  the  consent  of  the  author  or  legal 
proprietor  first  obtained,  such  person  shall  be  liable  to 
the  author  or  proprietor  f qj  all  damages  occasioned  by 
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such  publication,  to  be  recovered  in  any  court  of  com- 
petent jurisdiction. 

4.  Any  person  domiciled  in  Canada,  or  in  any  part  of 
the  British  possessions,  or  being  a  citizen  of  any  country 
having  an  international  copyright  treaty  with  the  United 
Kingdom,  who  is  the  author  of  any  book,  map,  chart,  or 
musical  composition,  or  of  any  original  painting,  drawing, 
statue,  sculpture,  or  photograph,  or  who  invents,  designs, 
etches,  engraves,  or  causes  to  be  engraved,  etched,  or 
made  from  his  own  design,  any  print  or  engraving,  and 
the  legal  representatives  of  such  person,  shall  have  the 
sole  right  and  liberty  of  printing,  reprinting,  pubhshing, 
reproducing,  and  vending  such  literary,  scientific,  or 
artistic  works  or  compositions,  in  whole  or  in  part,  and 
of  allowing  translations  to  be  printed  or  reprinted  and 
sold,  of  such  literary  works  from  one  language  into  other 
languages,  for  the  term  of  twenty-eight  years  from  the 
time  of  recording  the  copyright  thereof  in  the  manner 
herein-after  directed ; 

(2.)  The  condition  for  obtaining  such  copyright  shall 
be  that  the  said  literary,  scientific,  or  artistic 
works  be  printed  and  published,  or  reprinted 
or  republished  in  Canada,  or  in  the  case  of 
works  of  art  that  it  be  produced  or  reproduced 
in  Canada,  whether  they  be  so  published  or 
produced  for  the  first  time  or  contempora- 
neously with  or  subsequently  to  publication  or 
production  elsewhere:  provided  that  in  no 
case  the  exclusive  privilege  in  Canada  shall 
continue  to  exist  after  it  has  expired  any- 
where else. 

(3.)  No  immoral,  or  licentious, "  or  irreligious,  or 
treasonable,  or  seditious  literary,  scientific,  or 
artistic  work-  shall  be  the  legitimate  subject  of 
such  registration  or  copyright. 

5.  If  at  the  expiration  of  the  aforesaid  term  of  twenty- 
eight  years,  such  author,  or  any  of  the  authors  when  the 
work  lias  been  originally  composed  and  made  by  more 
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than  one  person,  be  still  living,  or  being  dead  has  left  a 
widow  or  a  child  or  children  living,  the  same  exclusive 
right  shall  be  continued  to  such  author,  or,  if  dead,  then 
to  such  widow  and  child  or  children  (as  the  case  may  be) 
for  the  further  term  of  fourteen  years  ;  but  in  such  case 
within  one  year  after  the  expiration  of  the  first  term  the 
title  of  the  work  secured  shall  be  a  second  time  recorded, 
and  all  other  regulations  herein  required  to  be  observed 
in  regard  to  original  copyrights  shall  be  complied  with 
in  respect  to  such  renewed  copyright. 

6.  In  all  cases  of  renewal  of  copyright  under  this  Act 
the  author  or  proprietor  shall,  within  two  months  from 
the  date  of  such  renewal,  cause  a  copy  of  the  record 
thereof  to  be  published  once  in  the  "  Canada  Gazette." 

7.  No  person  shall  be  entitled  to  the  benefit  of  this 
Act  unless  he  has  deposited  in  the  office  of  the  Minister 
of  Agriculture  two  copies  of  such  book,  map,  chart, 
musical  composition,  photograph,  print,  cut,  or  engraving, 
and  in  case  of  paintings,  drawings,  statuary,  and  sculp^ 
ture,  unless  he  has  furnished  a  written  description  of 
such  works  of  art,  and  the  Minister  of  Agriculture  shall 
cause  the  copyright  of  the  same  to  be  recorded  forthwith 
in  a  book  to  be  kept  for  that  purpose,  in  the  manner 
adopted  by  the  Minister  of  Agriculture,  or  prescribed  by 
the  rules  and  forms  which  may  be  made  from  time  to 
time  as  herein-before  provided. 

8.  The  Minister  of  Agriculture  shall  cause  one  of  the 
two  copies  of  such  book,  map,  chart,  musical  composi- 
tion, photograph,  print,  cut,  or  engraving  aforesaid,  to 
be  deposited  in  the  Library  of  the  Parliament  of  Canada. 
-  9.  No  person  shall  be-  entitled  to  the  benefit  of  this 
Act,-  unless  he  -  gives-information  of  the  copyright  being 
secured,  by  causing  to  be  inserted  in  the  several  copies 
of  every  edition  published  during  the  term  secured,  on 
the  title  page,  or  the  page  immediately  following,  if  it 
be  a  book,  or  if  a  map,  chart,  musical  composition,  print, 
cut,  engraving,  or  photograph,  by  causing  to  be  im- 
pressed on  the- face  thereof,  or  if  a  -volume  of  maps, 
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charts,  music,  engravings,  or  photographs,  upon  the  title 
page  or  frontispiece  thereof,  the  following  words,  that 
is  to  say  :  "  Entered  according  to  Act  of  Parliament  of 
Canada,  in  the  year  ,  by  A.B.,  in 

the  office  of  the  Minister  of  Agriculture."  But  as  re- 
gards paintings,  drawings,  statuary,  and  sculptures,  the 
signature  of  the  artist  shall  be  deemed  a  sufficient  notice 
of  such  proprietorship. 

10.  Pending  the  publication  or  republication  in  Canada 
of  a  literary,  scientific,  or  artistic  work,  the  author,  or 
his  legal  representatives  or  assigns,  may  obtain  an  interim 
copyright  by  depositing  in  the  office  of  the  Minister  of 
Agriculture  a  copy  of  the  title,  or  a  designation  of  such 
work  intended  for  publication  or  republication  in  Canada, 
the  said  title  or  designation  to  be  registered  in  an  interim 
copyright  register  in  the  said  office,  to  secure  to  the 
author  aforesaid,  or  his  legal  representatives  or  assigns, 
the  exclusive  rights  recognised  by  this  Act,  previous  to 
publication  or  republication  in  Canada  ;  the  said  interim 
registration,  however,  not  to  endure  for  more  than  one 
month  from  the  date  of  the  original  publication  else- 
where, within  which  period  the  work  shall  be  printed  or 
reprinted  and  published  in  Canada. 

(2.)  In  all  cases  of  iuterim  registration  under  this 
Act,  the  author  or  proprietor  shall  cause  notice 
of  such  registration  to  be  inserted  once  in  the 
"  Canada  Gazette." 

(3.)  A  literary  work  intended  to  be  published  in 
pamphlet  or  book  form,  but  which  is  first  pub- 
lished in  separate  articles  in  a  newspaper  or 
periodical,  may  be  the  subject  of  registration 
within  the  meaning,  of  this  Act  while  it  is  so 
prehminarily  published,  provided  that  the 
title  of  the  manuscript  and  a  short  analysis 
of  the  work  are  deposited  in  the  office  of 
the  Minister  of  Agriculture,  and  that  every 
separate  article  so  published  is  preceded  by 
the  words  "  Registered  in  accordance  with  the 


1875.]  38  &  39  VICT.  c.  53.— MAGAZINES  FREE. 


861 


Copyright  Act  of  1875  :  "  but  the  work  when 
published  in  book  or  pamphlet  form  shall  be 
subject,  besides,  to  the  other  requirements  of 
this  Act. 
(4.)  The  importation  of  newspapers  and  magazines 
published  in  foreign  countries,  and  containing, 
together  with  foreign  original  matter,  portions 
of  British  copyright  works  republished  with 
the  consent  of  the  author  or  his  assigns  or 
under  the  law  of  the  country  where  such  copy- 
right exists,  shall  not  be  prohibited. 

11.  If  any  other  person  after  the  interim  registration 
of  the  title  of  any  book  according  to  this  Act  within  the 
term  herein  limited,  or  after  the  copyright  is  secured, 
and  for  the  term  or  terms  of  its  duration,  prints,  pub- 
lishes, or  reprints  or  republishes,  or  imports,  or  causes 
to  be  so  printed,  published,  or  imported,  any  copy  or  any 
translation  of  such  book  without  the  consent  of  the 
person  legally  entitled  to  the  copyright  thereof  first  had 
and  obtained  by  assignment,  or  knowing  the  same  to  be 
so  printed  or  imported  publishes,  sells,  or  exposes  for 
sale,  or  causes  to  be  published,  sold,  or  exposed  for  sale, 
any  copy  of  such  book  without  such  consent,  such  offen- 
der shall  forfeit  every  copy  of  such  book  to  the  person 
then  legally  entitled  to  the  copyright  thereof ;  and  shall 
forfeit  and  pay  for  every  such  copy  which  may  be  found 
in  his  possession,  either  printed  or  printing,  published, 
imported,  or  exposed  for  sale,  contrary  to  the  intent  of 
this  Act,  such  sum  not  being  less  than  ten  cents  nor 
more  than  one  dollar  as  the  court  shall  determine ;  of 
which  penalty  one  moiety  shall  be  to  the  use  of  Her 
Majesty,  and  the  other  to  the  legal  owner  of  such  copy- 
right, and  such  penalty  may  be  recovered  in  any  court 
of  competent  jurisdiction, 

12.  If  any  person  after  the  recording  of  any  painting, 
drawing,  statue,  or  other  work  of  art  within  the  term 
or  terms  limited  by  this  Act,  reproduces  in  any  manner, 
or  causes  to  be  reproduced,  made,  or  sold,  in  whole  or 
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in  part,  copies  of  the  said  works  of  art  without  the  con- 
sent of  the  proprietor  or  proprietors,  such  offender  or 
offenders  shall  forfeit  the  plate  or  plates  on  which  such 
reproduction  has  been  made,  and  also  every  sheet  thereof 
so  copied,  printed,  or  photographed,  to  the  proprietor  or 
proprietors  of  the  copyright  thereof,  and  shall  further 
forfeit  for  every  sheet  of  the  same  reproduction  so  pub- 
lished or  exposed  for  sale,  contrary  to  the  true  intent 
and  meaning  of  this  Act,  such  sum,  not  being  less  than 
ten  cents  nor  more  than  one  dollar,  as  the  court  shall 
determine ;  and  one  moiety  of  such  forfeiture  shall  go 
to  the  proprietor  or  proprietors,  and  the  other  moiety  to 
the  use  of  Her  Majesty,  and  such  forfeiture  may  be 
recovered  in  any  court  of  competent  jurisdiction. 

13.  If  any  person,  after  the  recording  of  any  print, 
cut,  or  engraving,  map,  chart,  musical  composition,  or 
photograph,  according  to  the  provisions  of  this  Act, 
within  the  term  or  terms  limited  by  this  Act,  engraves, 
etches,  or  works,  sells  or  copies,  or  causes  to  be  engraved, 
•etched,  or  copied,  made  or  sold,  either  in  the  whole  or 
by  varying,  adding  to,  or  diminishing  the  main  design 
with  intent  to  evade  the  law,  or  prints,  or  reprints,  or 
imports  for  sale,  or  causes  to  be  so  printed  or  imported 
for  sale,  any  such  map,  chart,  musical  composition,  print, 
cut,  or  engraving,  or  any  part  thereof,  without  the  con- 
sent of  the  proprietor  or  proprietors  of  the  copyright 
thereof  first  obtained  as  aforesaid,  or  knowing  the  same 
to  be  so  printed  or  imported  without  such  consent,  pub- 
lishes, sells,  or  exposes  for  sale,  or  in  any  manner  disposes 
of  any  such  map,  chart,  musical  composition,  engraving, 
cut,  photograph,  or  print  without  such  consent  as  afore- 
said, such  offender  or  offenders,  shall  forfeit  the  plate  or 
plates  on  which  such  map,  chart,  musical  composition, 
engraving,  cut,  photograph,  or  print  has  been  copied, 
and  also  every  sheet  thereof  so  copied  or  printed  as 
aforesaid,  to  the  proprietor  or  proprietors  of  the  copy- 
right thereof,  and  shall  further  forfeit  for  every  sheet  of 
such  map,  musical  composition,  print,  cut,  or  engraving 
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which  may  be  found,  in  his  or  their  possession,  printed 
or  published  or  exposed  for  sale  contrary  to  the  true 
intent  and  meaning  of  this  Act,  such  sum  not  being  less 
than  ten  cents  nor  more  than  one  dollar  as  the  court 
shall  determine ;  and  one  moiety  of  such  forfeiture  shall 
go  to  the  proprietor  or  proprietors,  and  the  other  moiety 
to  the  use  of  Her  Majesty,  and  such  forfeiture  may  be 
recovered  in  any  court  of  competent  jurisdiction.. 

14.  Nothing  herein  contained  shall  prejudice  the  right 
of  any  person  to  represent  any  scene  or  object,  notwith- 
standing that  there  may  be  copyright  in  some  other  re- 
presentation of  such  scene  or  object. 

15.  Works  of  which  the  copyright  has  been  granted 
and  is  subsisting  in  the  United  Kingdom,  and  copyright 
of  which  is  not  secured  or  subsisting  in  Canada  under 
any  Canadian  or  Provincial  Act,  shall,  upon  being  printed 
and  published  or  reprinted  and  republished  in  Canada, 
be  entitled  to  copyright  under  this  Act ;  but  nothing  in 
this  Act  shall  be  held  to  prohibit  the  importation  from 
-the  United  Kingdom  of  copies  of  such  works  legallv 
printed  there.    \See  Smiles  v.  Belford,  ante,  p.  91.] 

(2.)  In  the  case  of  the  reprinting  of  any  such  copy- 
right work  subsequent  to  its  publication  in  the 
United  Kingdom,  any  person  who  may  have 
previous  to  the  date  of  entry  of  such  work 
upon  the  registers  of  copyright  imported  any 
foreign  reprints,  shall  have  the  privilege  of 
disposing  of  such  reprints  by  sale  or  otherwise ; 
the  burden  of  proof,  however,  in  such  a  case 
will  He  with  such  person  to  establish  the  extent 
and  regularity  of  the  transaction. 
16.  Whenever  the  author  of  a  literary,  scientific,  or 
"artistic  work  or  composition  which  may  be  the  subject 
of  copyright  has  executed  the  same  for  another  person 
.  or  has  sold  the  same  to  another  person  for  due  consider- 
ation, such  author  shall  not  be  entitled  to  obtain  or  to 
retain  the  proprietorship  of  such  copyright,  which  is 
by  the  said  transaction  virtually  transferred  to4he  pur- 
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chaser  who  may  avail  himself  of  such  privilege,  unless  a 
reserve  of  the  said  privilege  is  specially  made  by  the 
author  or  artist  in  a  deed  duly  executed. 

17.  If  any  person,  not  having  legally  acquired  the 
copyright  of  a  literary,  scientific,  or  artistic  work,  inserts 
in  any  copy  thereof  printed,  produced,  reproduced,  or 
imported,  or  impresses  on  any  such  copy  that  the  same 
hath  been  entered  according  to  this  Act,  or  words  pur- 
porting to  assert  the  existence  of  a  Canadian  Copyright 
in  relation  thereto,  every  person  so  offending  shall  incur 
a  penalty  not  exceeding  three  hundred  dollars  (one  moiety 
whereof  shall  be  paid  to  the  person  who  sues  for  the 
same,  and  the  other  moiety  to  the  use  of  Her  Majesty), 
to  be  recovered  in  any  court  of  competent  jurisdiction. 

(2.)  If  any  person  causes  any  work  to  be  inserted  in 
the  Register  of  Interim.  Copyright  and  fails  to 
print  and  publish  or  reprint  and  republish  the 
same  within  the  time  prescribed,  he  shall  incur 
a  penalty  not  exceeding  one  hundred  dollars 
(one  moiety  whereof  shall  be  paid  to  the  per- 
son who  sueth  for  the  same,  and  the  other 
moiety  to  the  use  of  Her  Majesty),  to  be  re- 
covered in  any  court  of  competent  jurisdiction. 

18.  The  right  of  an  author  of  a  literary,  scientific,  or 
artistic  work  to  obtain  a  copyright,  and  the  copyright 
when  obtained  shall  be  assignable  in  law,  either  as  to 
the  whole  interest  or  any  part  thereof,  by  an  instrument 
in  writing  made  in  duplicate,  and  to  be  recorded  in  the 
office  of  the  Minister  of  Agriculture,  on  production  of 
both  duplicates  and  payment  of  the  fee  herein-after  pro- 
vided. One  of  the  duplicates  shall  be  retained  in  the 
office  of  the  Minister  of  Agriculture,  and  the  other  re- 
turned, with  the  certificate  of  registration,  to  the  party 
depositing  it. 

19.  In  case  of  any  person  making  application  to 
register  as  his  own  the  copyright  of  a  literary,  scientific, 
or  artistic  work  already  registered  in  another  person's 
name,  or  in  case  of  simultaneous  conflicting  applications 
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or  of  an  application  made  by  any  person  other  than  the 
person  entered  as  proprietor  of  a  registered  copyright, 
to  cancel  the  said  copyright,  the  party  so  applying  shall 
be  notified  that  the  question  is  to  be  settled  before  a 
court  of  competent  jurisdiction,  and  no  further  proceed- 
ings shall  be  had  concerning  the  subject  before  a  judg- 
ment is  produced,  maintaining,  cancelling,  or  otherwise 
settling  the  matter ;  and  this  registration,  or  cancellation, 
or  adjustment  of  the  said  right  shall  then  be  made  by 
the  Minister  of  Agriculture  in  accordance  with  such 
decision. 

20.  Clerical  errors  happening  in  the  framing  or  copy- 
ing of  any  instrument  drawn  in  the  office  of  the  Minister 
of  Agriculture  shall  not  be  construed  as  invalidating  the 
same,  but  when  discovered  they  may  be  corrected  under 
the  authority  of  the  Minister  of  Agriculture. 

21.  All  copies  or  extracts  certified  from  the  officer  of 
the  Minister  of  Agriculture  shall  be  received  in  evidence 
without  further  proof,  and  without  production  of  the 
originals. 

22.  Should  a  work  copyrighted  in  Canada  become  out 
of  print,  a  complaint  may  be  lodged  by  any  person  with 
the  Minister  of  Agriculture,  who,  on  the  fact  being  as- 
certained to  his  satisfaction,  shall  notify  the  copyright 
owner  of  the  complaint  and  of  the  fact ;  and  if,  within 
a  reasonable  time,  no  remedy  is  applied  by  such  owner, 
the  Minister  of  Agriculture  may  grant  a  license  to  any 
person  to  publish  a  new  edition  or  to  import  the  work, 
specifying  the  number  of  copies,  and  the  royalty  to  be 
paid  on  each  to  the  copyright  owner. 

23.  The  application  for  the  registration  of  an  interim 
copyright,  of  a  temporary  copyright,  and  of  a  copyright 
may  be  made  in  the  name  of  the  author  or  of  his  legal 
representative  by  any  person  purporting  to  be  the  agent 
of  the  said  author,  and  any  fraudulent  assumption  of 
such  authority  shall  be  a  misdemeanor,  and  shall  be 
punished  by  fine  and  imprisonment  accordingly ;  and 
any  damage  caused  by   a  fraudulent  or  an  erroneous 
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assumption  of  such  authority  shall  be  recoverable  before 
any  court  of  competent  jurisdiction. 

24.  If  any  person  shall  wilfully  make  or  cause  to  be 
made  any  false  entry  in  the  registry  books  of  the  Min- 
ister of  Agriculture,  or  shall  wilfully  produce  or  cause 
to  be  tendered  in  evidence  any  paper  falsely  purporting 
to  be  a  copy  of  an  entry  in  the  said  books,  he  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  punished  accor- 
dingly. 

25.  If  a  book  be  published  anonymously  it  shall  be 
sufficient  to  enter  it  in  the  name  of  the  first  publisher 
thereof,  either  on  behalf  of  the  unnamed  author  or  on 
behalf  of  such  first  publisher,  as  the  case  may  be. 

26.  It  shall  not  be  requisite  to  deliver  any  printed 
copy  of  the  second  or  of  any  subsequent  edition  of  any 
book  or  books  unless  the  same  shall  contain  very  impor- 
tant alterations  or  additions. 

27.  No  act  or  prosecution  for  the  recovery  of  any 
penalty  under  this  Act  shall  be  commenced  more  than 
two  years  after  the  cause  of  action  arose. 

The  following  fees  shall  be  payable  to  the  Minister  of 
Agriculture  before  an  application  for  any  of  the  purposes 
herein-after  mentioned  shall  be  entertained ;  that  is  to 
say, 

On  registering  a  copyright 

On  registering  an  interim  copyright  ■ 

On  registering  a  temporary  copyright  ■ 

On  recording  an  assignment 

On  certified  copy  of  registration 

On  registering  any  decision  of  a  court 

of  justice,  for  every  folio        -         -     0      50 

On  office  copies  of  documents  not  above  mentioned, 
the  following  charges  shall  be  made  : 

Dol.     c. 
For  every  single  or  first  folio  certified 

copy 0       50 


Dol. 

c. 

1 

00 

0 

50 

0 

50 

1 

00 

0 

50 
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Dol.      C. 
For   every   subsequent  one  hundred 
words   (fractions   from  and  under 
fifty  being  not  counted,  and  over 
fifty  being  counted  for  one  hundred)     0       25 

(2.)  The  said  fees  shall  be  in  full  of  all  services  per- 
formed under  this  Act  by  the  Minister  of 
Agriculture,  or  by  any  person  employed  by  him 
in  pursuance  of  tbis  Act. 

(3.)  All  fees  received  under  this  Act  shall  be  paid 
over  to  the  Receiver  General  and  form  part 
of  the  Consolidated  Revenue  Eund  of  Canada. 
No  fees  shall  be  made  the  subject  of  exemption 
in  favour  of  any  person,  and  no  fee  exacted  by 
this  Act,  once  paid,  shall  be  returned  to  the 
person  who  paid  it. 

28.  "  The  Copyright  Act  of  1868,"  [Dominion  Act] 
being  the  Act  thirty-first  Victoria,  chapter  fifty-four, 
and  all  other  Acts  or  parts  of  Acts  inconsistent  witb  the 
provisions  of  this  Act,  are  hereby  repealed,  subject  to 
the  provisions  of  the  next  following  section. 

29.  All  copyrights  heretofore  acquired  under  the  Acts 
or  parts  of  Acts  repealed  shall,  in  respect  of  the  unex- 
pired terms  thereof,  continue  unimpaired,  and  shall  have 
the  same  force  and  effect  as  regards  the  province  or 
provinces  to  which  they  now  extend,  and  shall  be  assign- 
able and  renewable,  and  all  penalties  and  forfeitures  in- 
curred and  to  be  incurred  under  the  same  may  be  sued 
for  and  enforced,  and  all  prosecutions  commenced  before 
the  passing  of  this  Act  for  any  such  penalties  or  for- 
feitures already  incurred  may  be  continued  and  com- 
pleted as  if  such  Acts  were  not  repealed. 

30.  In  citing  this  Act  it  shall  be  sufficient  to  call  it 
"The  Copyright  Act  of  1875."  [See  International 
Copyright  Act,  49  &  50  Vict.  c.  33.  post] 
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An  Act  to  amend  the  Law  respecting  International  and 
Colonial  Copyright.  [25  June  1886.] 

WHEREAS  by  the  International  Copyright  Acts  Her  Majesty  is 
authorized  by  Order  in  Council  to  direct  that  as  regards  literary 
and  artistic  works  first  published  in  a  foreign  country  the  author  shall 
have  copyright  therein  during  the  period  specified  in  the  order,  not 
exceeding  the  period  during  which  authors  of  the  like  works  first  pub- 
lished in  the  United  Kingdom  have  copyright : 

And  whereas  at  an  international  conference  held  at  Berne  in  the 
month  of  September  one  thousand  eight  hundred  and  eighty-five  a  draft 
of  a  convention  was  agreed  to  for  giving  to  authors  of  literary  and 
artistic  works  first  published  in  one  of  the  countries  parties  to  the  con- 
vention copyright  in  such  works  throughout  the  other  countries  parties 
to  the  convention : 

And  whereas,  without  the  authority  of  Parliament,  such  convention 
cannot  be  carried  into  effect  in  Her  Majesty's  dominions  and  conse- 
quently Her  Majesty  cannot  become  a  party  thereto,  and  it  is  expedient 
to  enable  Her  Majesty  to  accede  to  the  convention  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 

Short  titles  and       1. — (!•)  This  Act  may  be  cited  as  the  International  Copyright  Act, 
construction.        1886. 

(2.)  The  Acts  specified  in  the  first  part  of  the  First  Schedule  to  this 
Act  are  in  this  Act  referred  to  and  may  be  cited  by  the  short  titles  in 
that  schedule  mentioned,  and  those  Acts,  together  with  the  enactment 
specified  in  the  second  part  of  the  said  schedule,  are  in  this  Act  collec- 
tively referred  to  as  the  International  Copyright  Acts. 

The  Acts  specified  in  the  Second  Schedule  to  this  Act  may  be  cited 
by  the  short  titles  in  that  schedule  mentioned,  and  those  Acts  are  in 
this  Act  referred  to,  and  may  be  cited  collectively  as  the  Copyright 
Acts. 

(3.)  This  Act  and  the  International  Copyright  Acts  shall  be  construed 
together,  and  may  be  cited  together  as  the  International  Copyright  Acts, 
1844  to  1886. 

Amendment  as        2.  The  following  provisions  shall  apply  to  an  Order  in  Council  under 

to  extent  and      the  International  Copyright  Acts  : — 

effect  of  order  n\  The  order  may  extend  to  all  the  several  foreign  countries  named 

national1^  0r  described  therein  : 

Copyright  (2-)  The  order  may  exclude  or  limit  the  rights  conferred  by  the  Inter- 

Acts,  national  Copyright  Acts  in  the  case  of  authors  who  are  not  sub- 

jects or  citizens  of  the  foreign  countries  named  or  described  in 
that  or  any  other  order,  and  if  the  order  contains  such  limitation 
and  the  author  of  a  literary  or  artistic  work  first  produced  in  one 
of  those  foreign  countries  is  not  a  British  subject,  nor  a  subject 
or  citizen  of  any  of  the  foreign  countries  so  named  or  described, 
the  publisher  of  such  work,  unless  the  order  otherwise  provides, 
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shall  for  the  purpose  of  any  legal  proceedings  in  the  United 
Kingdom  for  protecting  any  copyright  in  such  work  be  deemed 
to  be  entitled  to  such  copyright  as  if  he  were  the  author,  but 
this  enactment  shall  not  prejudice  the  rights  of  such  author  and 
publisher  as  between  themselves  : 
(3.)  The  International  Copyright  Acts  and  an  order  made  thereunder 
shall  not  confer  on  any  person  any  greater  right  or  longer  term 
of  copyright  in  any  work  than  that  enjoyed  in  the  foreign  country 
in  which  such  work  was  first  produced. 

3. — (1.)  An  Order  in  Council  under  the  International  Copyright  Acts  Simultaneous 
may  provide  for  determining  the  country  in  which  a  literary  or  artistic  publication, 
work  first  produced  simultaneously  in  two  or  more  countries,  is  to  be 
deemed,  for  the  purpose  of  copyright,  to  have  been  first  produced,  and 
for  the  purposes  of  this  section  "  country  "  means  the  United  Kingdom 
and  a  country  to  which  an  order  under  the  said  Acts  applies. 

(2.)  Where  a  work  produced  simultaneously  in  the  United  Kingdom, 
and  in  some  foreign  country  or  countries  is  by  virtue  of  an  Order  in 
Council  under  the  International  Copyright  Acts  deemed  for  the  purpose 
of  copyright  to  be  first  produced  in  one  of  the  said  foreign  countries, 
and  not  in  the  United  Kingdom,  the  copyright  in  the  United  Kingdom 
shall  be  such  only  as  exists  by  virtue  of  production  in  the  said  foreign 
country,  and  shall  not  be  such  as  would  have  been  acquired  if  the  work 
had  been  first  produced  in  the  United  Kingdom. 

4. —  (1.)  Where  an   order  respecting  any  foreign   country  is    made  Modification  of 
under  the  International  Copyright  Acts  the  provisions  of  those  Acts  with  certain 
respect  to  the  registry  and  delivery  of  copies  of  works  shall  not  apply  provisions  of 
to  works  produced  in  such  country  except  so  far  as  provided  by  the  norjvrieht 
order.  Acts. 

(2.)  Before  making  an  Order  in  Council  under  the  International  Copy- 
right Acts  in  respect  of  any  foreign  country,  Her  Majesty  in  Council 
shall  be  satisfied  that  that  foreign  country  has  made  such  provisions  (if 
any)  as  it  appears  to  Her  Majesty  expedient  to  require  for  the  protec- 
tion of  authors  of  works  first  produced  in  the  United  Kingdom. 

5. —  (1.)  Where  a  work  being  a  book  or  dramatic  piece  is  first  pro-  Restriction  on 
duced  in  a  foreign  country  to  which  an  Order  in  Council  under  the  translation. 
International  Copyright  Acts  applies,  the  author  or  publisher,  as  the 
case  may  be,  shall,  unless  otherwise  directed  by  the  order,  have  the  same 
right  of  preventing  the  production  in  and  importation  into  the  United 
Kingdom  of  any  translation  not  authorised  by  him  of  the  said  work 
as  he  has  of  preventing  the  production  and  importation  of  the  original 
work. 

(2.)  Provided  that  if  after  the  expiration  of  ten  years,  or  any  other 
term  prescribed  by  the  order,  next  after  the  end  of  the  year  in  which 
the  work,  or  in  the  case  of  a  book  published  in  numbers  each  number 
of  the  book,  was  first  produced,  an  authorised  translation  in  the  Ei-glish 
language  of  such  work  or  number  has  not  been  produced,  the  said  right 
to  prevent  the  production  in  and  importation  into  the  United  Kingdom 
of  an  unauthorised  translation  of  such  work  shall  cease. 

(3.)  The  law  relating  to  copyright,  including  this  Act,  shall  apply  to 
a  lawfully  produced  translation  of  a  work  in  like  manner  as  if  it  were 
an  original  work. 

.  (4.)  Such  of  the  provisions  of  the  International  Copyright  Act,  1852, 
relating  to  translations  as  are  unrepealed  by  this  Act  shall  apply  in  like 
manner  as  if  they  were  re-enacted  in  this  section. 
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Application  of  g#  Where  an  Order  in  Council  is  made  under  the  International  Copy- 
Act  to  existing  rjght;  Acts  with  respect  to  any  foreign  country,  the  author  and  publisher 
'  °"  of  any  literary  or  artistic  work  first  produced  before  the  date  at  which 

such  order  comes  into  operation  shall  be  entitled  to  the  same  rights 
and  remedies  as  if  the  said  Acts  and  this  Act  and  the  said  order  had 
applied  to  the  said  foreign  country  at  the  date  of  the  said  production : 
Provided  that  where  any  person  has  before  the  date  of  the  publication 
of  an  Order  in  Council  lawfully  produced  any  work  in  the  United 
Kingdom,  nothing  in  this  section  shall  diminish  or  prejudice  any  rights 
or  interests  arising  from  or  in  connexion  with  such  production  which 
are  subsisting  and  valuable  at  the  said  date. 

Evidence  of  >Jm  Where  it  is  necessary  to  prove  the  existence  or  proprietorship  of 

foreign  copy-  tne  copyright  of  any  work  first  produced  in  a  foreign  country  to  which 
an  Order  in  Council  under  the  International  Copyright  Acts  applies,  an 
extract  from  a  register,  or  a  certificate,  or  other  document  stating  the 
existence  of  the  copyright,  or  the  person  who  is  the  proprietor  of 
such  copyright,  or  is  for  the  purpose  of  any  legal  proceedings  in  the 
United  Kingdom  deemed  to  be  entitled  to  such  copyright,  if  authenicated 
by  the  official  seal  of  a  Minister  of  State  of  the  said  foreign  country, 
or  by  the  official  seal  or  the  signature  of  a  British  diplomatic  or  consular 
officer  acting  in'  such  country,  shall  be  admissible  as  evidence  of  the 
facts  named  therein,  and  all  courts  shall  take  judicial  notice  of  every 
such  official  seal  and  signature  as  is  in  this  section  mentioned,  and 
shall  admit  in  evidence,  without  proof,  the  documents  authenticated 
by  it. 

Application  of         8. — (1.)  The  Copyright  Acts  shall,  subject  to  the  provisions  of  this 
Copyright  Acts  Act,  apply  to  a  literary  or  artistic  work  first  produced  in  a  British  pos- 
session in  like  manner  as  they  apply  to  a  work  first  produced  in  the 
United  Kingdom : 
Provided  that — 

(a)  the  enactments  respecting  the  registry  of  the  copyright  in  such 
work  shall  not  apply  if  the  law  of  such  possession  provides 
for  the  registration  of  such  copyright  ;  and 

(b)  where  such  work  is  a  book  the  delivery  to  any  persons  or  body 
of  persons  of  a  copy  of  any  such  work  shall  not  be  required. 

(2.)  Where  a  register  of  copyright  in  books  is  kept  under  the  authority 
of  the  government  of  a  British  possession,  an  extract  from  that  register 
purporting  to  be  certified  as  a  true  copy  by  the  officer  keeping  it,  and 
authenticated  by  the  public  seal  of  the  British  possession,  or  by  the 
official  seal  or  the  signature  of  a  governor  of  a  British  possession,  or  of 
a  colonial  secretary,  or  of  some  secretary  or  minister  administering  a 
department  of  the  government  of  a  British  possession,  shall  be  admis- 
sible in  evidence  of  the  contents  of  that  register,  and  all  courts  shall 
take  judicial  notice  of  every  such  seal  and  signature,  and  shall  admit  in 
evidence,  without  further  proof,  all  documents  authenticated  by  it. 

(3.)  Where  before  the  passing  of  this  Act  an  Act  or  ordinance  has 
been  passed  in  any  British  possession  respecting  copyright  in  any  literary 
or  artistic  works,  Her  Majesty  in  Council  may  make  an  Order  modifying 
the  Copyright  Acts  and  this  Act,  so  far  as  they  apply  to  such  British 
possession,  and  to  literary  and  artistic  works  first  produced  therein,  in 
such  manner  as  to  Her  Majesty  in  Council  seems  expedient. 

(4.)  Nothing  in  the  Copyright  Acts  or  this  Act  shall  prevent  the 
passing  in  a  British  possession  of  any  Act  or  ordinance  respecting  the 
copyright  within  the  limits  of  such  possession  of  works  first  produced 
in  that  possession 
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9.  Where  it  appears  to  Her   Majesty  expedient  that  an   Order  in  Application  of 
Council  under  the  International  Copyright  Acts  made  after  the  passing  J^*™^?*^11*1 
of  this  Act  as  respects  any  foreign  country,  should  not  apply  to  any  Actsfto5 
British  possession,  it  shall  he  lawful  for  Her  Majesty  by  the  same  or  any  coi0nies. 
other  Order  in  Council  to  declare  that  such  Order  and  the  International 
Copyrights  Act  and  this  Act  shall  not,  and  the  same  shall  not,  apply  to 

such  British  possession,  except  so  far  as  is  necessary  for  preventing  any 
prejudice  to  any  rights  acquired  previously  to  the  date  of  such  Order  ; 
and  the  expressions  in  the  said  Acts  relating  to  Her  Majesty's  dominions 
shall  be  construed  accordingly  ;  but  save  as  provided  by  such  declaration 
the  said  Acts  and  this  Act  shall  apply  to  every  British  possession  as  if  it 
were  part  of  the  United  Kingdom.1 

10.  (1.)  It  shall  be  lawful  for  Her  Majesty  from  time  to  time  to  make  Making  of 
Orders  in  Council  for  the  purposes  of  the  International  Copyright  Acts  Orders  in 
and  this  Act,  for  revoking  or  altering  any  Order  in  Council  previously  Louncl  • 
made  in  pursuance  of  the  said  Acts,  or  any  of  them. 

(2.)  Any  such  Order  in  Council  shall  not  affect  prejudicially  any 
rights  acquired  or  accrued  at  the  date  of  such  Order  coming  into  opera- 
tion, and  shall  provide  for  the  protection  of  such  rights. 

11.  In  this  Act,  unless  the  context  otherwise  requires —  Definitions. 
The  expression  "  literary  and  artistic  work  "  means  every  book,  print, 

lithograph,  article  of  sculpture,  dramatic  piece,  musical  composition, 
painting,  drawing,  photograph,  and  other  work  of  literature  and  art  to 
which  the  Copyright  Acts  or  the  International  Copyright  Acts,  as  the 
case  requires,  extend. 

The  expression  "author"  means  the  author,  inventor,  designer,  en- 
graver, or  maker  of  any  literary  or  artistic  work,  and  includes  any  person 
claiming  through  the  author;  and  in  the  case  of  a  posthumous  work 
means  the  proprietor  of  the  manuscript  of  such  work  and  any  person 
claiming  through  him ;  and  in  the  case  of  an  encyclopaedia,  review,  maga- 
zine, periodical  work,  or  -work  published  in  a  series  of  books  or  parts, 
includes  the  proprietor,  projector,  publisher,  or  conductor. 

The  expressions  "  performed  "  and  "  performance  "  and  similar  words 
include  representation  and  similar  words. 

The  expression  "  produced  "  means,  as  the  case  requires,  published  or 
made,  or,  performed  or  represented,  and  the  expression  "  production  "  is 
to  be  construed  accordingly. 

The  expression  "book  published  in  numbers"  includes  any  review, 
magazine,  periodical  work,  work  published  in  a  series  of  books  or  parts, 
transactions  of  a  society  or  body,  and  other  books  of  which  different 
volumes  or  parts  are  published  at  different  times. 

The  expression  .'  treaty  "  includes  any  convention  or  arrangement. 

The  expression  "  British  possession  "  includes  any  part  of  Her  Ma- 
jesty's dominions  exclusive  of  the  United  Kingdom ;  and  where  parts  of 
such  dominions  are  under  both  a  central  and  a  local  legislature,  all  parts 
under  one  central  legislature  are  for  the  purposes  of  this  definition 
deemed  to  be  one  British  possession. 

12.  The  Acts  specified  in  the  Third  Schedule  to  this  Act  are  hereby  Kepeal  of 
repealed  as  from  the  passing  of  this  Act  to  the  extent  in  the  third  column  Acts. 

of  that  schedule  mentioned : 
Provided  as  follows : 

(a.)  Where  an  Order  in  Council  has  been  made  before  the  passing 
of  this  Act  under  the  said  Acts  as  respects   any  foreign 

1  See  L.E.  Digest  for  Orders  in  Council  applying  Foreign  Copyrights  to  Great 
Britain  and  her  colonies. 
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country  the  enactments  hereby  repealed  shall  continue  in  full 
force  as  respects  that  country  until  the  said  Order  is  revoked. 
(6.)  The  said  repeal  and  revocation  shall  not  prejudice  any  rights 
acquired  previously  to  such  repeal  or  revocation,  and  such 
rights  shall  continue  and  may  be  enforced  in  like  manner  as  if 
the  said  repeal  or  revocation  had  not  been  enacted  or  made. 


FIRST  SCHEDULE. 

International  Copyright  Acts. 
Part  I. 


Session  and  Chapter. 


Title. 


Short  Title. 


7  &  8  Vict.  c.  12. 


15  &  10  Vict.  c.  12. 


38  &  39  Vict.  c.  12. 


An  Act  to  amend  the  law  re- 
lating to  International  Copy- 
right. 

An  Act  to  enable  Her  Majesty 
to  carry  into  effect  a  conven- 
tion -with  France  on  the  sub- 
ject of  copyright,  to  extend 
and  explain  the  Interna- 
tional Copyright  Acts,  and 
to  explain  the  Acts  relating 
to  copyright  in  engravings. 

An  Act  to  amend  the  law  re- 
lating to  International  Copy- 
right. 


The  International 

Copyright  Act, 

1844. 
The  International 

Copyright  Act, 

1852. 


The  International 
Copyright  Act, 
1875. 


Part  II. 


Session  and  Chapter. 


Title. 


Enactment  referred  to. 


25  &  26  Vict.  c.  68. 


An  Act  for  amending  the  law 
relating  to  copyright  in 
works  of  the  fine  arts,  and 
for  repressing  the  commis- 
sion of  fraud  in  the  produc- 
tion and  sale  of  such  works. 


Section  twelve. 
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SECOND  SCHEDULE. 
Copyright  Acts. 


Session  and  Chapter. 


Title. 


Short  Title. 


8  Geo.  2.  c.  13. 


7  Geo.  3.  c.  38. 


15  Geo.  3.  c.  53. 


17  Cteo.  3.  c.  57.    - 


An  Act  for  the  encouragement 
of  the  arts  of  designing,  en- 
graving, and  etching,  histo- 
rical, and  other  prints  by 
vesting  the  properties  there- 
of in  the  inventors  and  en- 
gravers during  the  time 
therein  mentioned. 

An  Act  to  amend  and  render 
more  effectual  an  Act  made 
in  the  eighth  year  of  the 
reign  of  King  George  the 
Second,  for  encouragement 
of  the  arts  of  designing,  en- 
graving, and  etching,  histo- 
rical and  other  prints,  and 
for  vesting  in  and  securing 
to  Jane  Hogarth,  widow, 
the  property  in  certain 
prints. 

An  Act  for  enabling  the  two 
Universities  in  England,  the 
four  Universities  in  Scot- 
land, and  the  several  Col- 
leges of  Eton,  Westminster, 
and  Winchester,  to  hold  in 
perpetuity  their  copyright  in 
books  given  or  bequeathed 
to  the  said  universities  and 
colleges  for  the  advance- 
ment of  useful  learning  and 
other  purposes  of  education : 
and  for  amending  so  much 
of  an  Act  of  the  eighth  year 
of  the  reign  of  Queen  Anne, 
as  relates  to  the  delivery  of 
books  to  the  warehouse 
keeper  of  the  Stationers' 
Company  for  the  use  of  the 
several  libraries thereinmen- 
tioned. 

An  Act  for  more  effectually  se- 
curing the  property  of  prints 
to  inventors  and  engravers 
by  enabling  them  to  sue 
for  and  recover  penalties  in 
certain  cases. 


The  Engraving 
Copyright  Act, 
1734. 


The  Engraving 
Copyright  Act, 
1766. 


The 
Act, 


Copyright 
1775. 


The  Prints  Copy- 
right Act,  1777. 
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Second  Schedule — Copyright  Acts — cont. 


Session  and  Chapter. 


Title. 


Short  Title. 


54  Geo.  3.  c.  56.    - 


3  Will.  4.  c.  15. 


6  Will  4.  c.  65. 


6  &  7  Will  4.  c.  69. 


6&7Will.4.c.llO. 


5  &  6  Vict.  c.  45. 
10  &  11  Vict.  c.  95. 


25  &  26  Vict.  c.  68. 


An  Act  to  amend  and  render 
more  effectual  an  Act  of  His 
present  Majesty  for  en- 
couraging the  art  of  making 
new  models  and  casts  of 
busts  and  other  things  there- 
in mentioned,  and  for  giving 
further  encouragement  to 
such  arts. 

An  Act  to  amend  the  laws  re- 
lating to  Dramatic  Literary 
property. 

An  Act  for  preventing  the 
publication  of  Lectures 
without  consent. 

An  Act  to  extend  the  protec- 
tion of  copyright  in  prints 
and  engravings  to  Ireland. 

An  Act  to  repeal  so  much  of  an 
Act  of  the  fifty -fourth  year 
of  King  George  the  Third, 
respecting  copyrights,  as  re- 
quires the  delivery  of  a  copy 
of  every  published  book  to 
the  libraries  of  Sion  College, 
the  four  Universities  of 
Scotland,  and  of  the  King's 
Inns  in  Dublin. 

An  Act  to  amend  the  law  of 
copyright. 

An  Act  to  amend  the  law  re- 
lating to  the  protection  in 
the  Colonies  of  works  en- 
titled to  copyright  in  the 
United  Kingdom. 

An  Act  for  amending  the  law 
relating  to  copyright  in 
works  of  the  fine  arts,  and 
for  repressing  the  commis- 
sion of  fraud  in  the  produc- 
tion and  sale  of  such  works. 


The  Sculpture 
Copyright  Act, 
1814. 


The  Dramatic 
Copyright  Act, 
1833. 

The  Lectures 

Copyright  Act, 
1835. 

ThePrintsandEn- 
gravings  Copy- 
right Act,  1836. 

The  Copyright 
Act,  1836. 


The       Copyright 

Act,  1842. 
The  Colonial 

Copyright,  Act, 

1847. 


The  Fine  Arts 
Copyright  Act, 
1862. 
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THIRD  SCHEDULE. 

Acts  Repealed. 


Session  and  Chapter. 

Title. 

Extent  of  Repeal. 

7  &  8  Vict.  C.  12. 

An  Act  to  amend  the  law  re- 

Sections fourteen, 

lating  to  international  copy- 

seventeen,   and 

right. 

eighteen. 

15  &  16  Vict.  c.  12. 

An  Act  to  enable  Her  Majesty 

Sections  one  to  five 

to  carry  into  effect  a  con- 

both   inclusive, 

vention  with  France  on  the 

and        sections 

subject  of  copyright,  to  ex- 

eightand eleven. 

tend  and  explain  the  Inter- 

national Copyright  Acts,  and 

to  explain  the  Acts  relating 

■ 

to  copyright  engravings. 

25  &  26  Vict.  c.  68. 

An  Act  for  amending  the  law 

So  much  of  section 

relating     to    copyright    in 

twelve  as  incor- 

works of  the  fine  arts,  and 

porates  any  en- 

for repressing  the  commis- 

actment repeal- 

sion of  fraud  in  the  produc- 

ed by  this  Act. 

tion  and  sale  of  such  works. 

AMERICAN   COPYRIGHT. 

TITLE  60.  c.  3.  R.S.U.S.  (1878)  957., 
and  26  U.S.   S.  at  L.  p.  1107. 

As  it  stands  amended  by  Act  of  3  March.  1891,  Sess.  2. 
c.  565.,  for  the  purpose  of  giving  effect  to  the  Berne 
International  Copyright  Convention. 

4948.  All  records  and  other  things  relating  to  copy-  Copyrights  to 
rights  and  required  by  law  to  be  preserved,  shall  be  under  charge  of 
the  control  of  the  Librarian  of  Congress,  and  kept  and  ^rarian  of 
preserved  in  the  Library  of  Congress ;  and  the  Librarian 
of  Congress  shall  have  the  immediate  care  and  super- 
vision thereof,  and,  under  the  supervision  of  the  Joint 
Committee  of  Congress  on  the  Library,  shall  perform  all 
acts  and  duties  required  by  law  touching  copyrights. 
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Seal  of  office. 


.Bond  of 
Librarian. 


Annual  report. 


Persons  and 
publications 
entitled  to 
copyright. 


Term  of 
copyrights. 


Further  term 
of  exclusive 
right. 


4949.  The  seal  provided  for  the  office  of  the 
Librarian  of  Congress  shall  be  the  seal  thereof,  and  by  it 
all  records  and  papers  issued  from  the  office  and  to  be 
used  in  evidence  shall  be  authenticated. 

4950.  The  Librarian  of  Congress  shall  give  a  bond, 
with  sureties,  to  the  Treasurer  of  the  United  States  in 
the  sum  of  #5000,  with  the  condition  that  he  will  render 
to  the  proper  officers  of  the  Treasury  a  true  account  of 
all  moneys  received  by  virtue  of  bis  office. 

4951.  The  Librarian  of  Congress  shall  make  an 
annual  report  to  Congress  of  the  number  and  description 
of  copyright  publications  for  which  entries  have  been 
made  during  the  year. 

4952.  The  author,  inventor,  designer,  or  proprietor 
of  any  book,  map,  chart,  dramatic  or  musical  composi- 
tion, engraving,  cut,  print,  or  photograph  or  negative 
thereof,  or  of  a  painting,  drawing,  chromo,  statue, 
statuary,  and  of  models  or  designs  intended  to  be 
perfected  as  works  of  the  fine  arts,  and  the  executors, 
administrators,  or  assigns  of  any  such  person,  shall,  upon 
complying  with  the  provisions  of  this  chapter,  have  the 
sole  liberty  of  printing,  reprinting,  publishing,  com- 
pleting, copying,  executing,  finishing,  and  vending  the 
same ;  and,  in  the  case  of  dramatic  composition,  of 
publicly  performing  or  representing  it  or  causing  it  to 
be  performed  or  represented  by  others ;  and  authors  or 
their  assigns  shall  have  exclusive  right  to  dramatize  and 
translate  any  of  their  works  for  which  copyright  shall 
have  been  obtained  under  the  laws  of  the  United  States. 

4953.  Copyrights  shall  be  granted  for  the  term  of 
28  years  from  the  time  of  recording  the  title  thereof,  in 
the  manner  hereinafter  directed. 

4954.  The  author,  inventor,  or  designer,  if  he  be 
still  living,  or  his  widow  or  children,  if  he  be  dead,  shall 
have  the  same  exclusive  right  continued  for  the  further 
term  of  14  years,  upon  recording  the  title  of  the  work 


1891.]  AMERICAN  COPYRIGHT.— ASSIGNABILITY  OF.  877 

or  description  of  the  article  so  secured  a  second  time, 
and  complying  with  all  other  regulations  in  regard  to 
original  copyrights,  within  six  months  before  the  expira- 
tion of  the  first  term ;  and  such  person  shall,  within  two 
months  from  the  date  of  said  renewal,  cause  a  copy  of 
the  record  thereof  to  be  published  in  one  or  more  news-  ^."o^atlon  of 
papers  printed  in  the  United  States  for  the  space  of  four 
weeks. 

4955.  Copyrights  shall  be  assignable  in  law,  by  any  Assignment  of 
instrument   of  writing,  and  such  assignment   shall   be  recording. 
recorded  in  the  office  of  the  Librarian  of  Congress  within 

60  days  after  its  execution  ;  in  default  of  which  it  shall 
be  void  as  against  any  subsequent  purchaser  or  mortgagee 
for  a  valuable  consideration,  without  notice. 

4956.  No  person  shall  be  entitled  to  a   copyright  Deposit  of  title 

*■ "      °        or  description 

unless  he  shall,  on  or  before  the  day  of  publication  in  before  pubii- 
this  or  any  foreign  country,  deliver  at  the  office  of  the  ca' 
Librarian  of  Congress,  or  deposit  in  the  mail  within  the 
United  States,  addressed  to  the  Librarian  of  Congress,  at 
Washington,  District  of  Columbia,  a  printed  copy  of  the 
title  of  the  book,  map,  chart,  dramatic  or  musical  com- 
position, engraving,  cut,  print,  photograph,  or  chromo, 
or  a  description  of  the  painting,  drawing,  statue,  statuary, 
or  a  model  or  design  for  a  work  of  the  fine  arts  for 
which  he  desires  a  copyright,  nor  unless  he  shall  also, 
not  later  than  the  day  of   the  publication  thereof  in 
this  or   any  foreign  country,  deliver   at   the   office  of 
the  Librarian  of  Congress,  at  Washington,  District  of 
Columbia,  or  deposit  in  the  mail  within  the  United  States, 
addressed  to  the  Librarian  of  Congress,  at  Washington,  Tw°  copies  of 
District  of  Columbia,  two  copies  of  such  copyright  book,  photograph 
map,  chart,  dramatic  or  musical  composition,  engraving,  pupation 
chromo,  cut,  print,  or  photograph,  or  in  case  of  a  painting, 
drawing,  statue,  statuary,  model,  or  design  for  a  work  of 
the  fine  arts,  a  photograph  of  the  same :    Provided,  that 
in  the  case  of  a  book,  photograph,  chromo,  or  lithograph, 
the  two  copies  of  the  same  required  to  be  delivered  or 
deposited  as  above  shall  be  printed  from  type  set  within 
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the  limits  of  the  United  States,  or  from  plates  made 
therefrom  or  from  negatives  or  drawings  on  stone  made 
within  the  limits  of  the  United  States,  or  from  transfers 
made  therefrom.    During  the  existence  of  such  copyright 
the  importation  into  the   United  States  of  any  book, 
chromo,  lithograph,  or  photograph  so  copyrighted,  or 
any  edition  or  editions  thereof,  or  any  plates  of  the  same 
not  made  from  type  set,  negatives,  or  drawings  on  stone 
made  within  the  limits  of  the  United  States,  shall  be, 
and  it  is  hereby,  prohibited,  except  in  the  cases  specified 
in  paragraphs  512  to  516  inclusive  in  sec.  2  of  the  Act 
entitled  "An  Act  to  Reduce  the  Revenue  and  Equalize 
the  Duties  on  Imports,  and  for  other  purposes,"  approved 
October  1st,  1890  [see  Revenue  Act,  Sess.  1.  c.  1244; 
26    U.S.    Statutes   at    Large,   1889-91,   p.   604];   and 
except  in  the  case  of  persons  purchasing  for  use  and 
not  for  sale,  who  import  subject  to  the  duty  thereon 
not  more  than  two  copies  of  such  book  at  any  one  time ; 
and  except  in  the  case  of  newspapers  and  magazines, 
not   containing    in   whole    or    in   part   matters   copy- 
righted under  the  provisions  of  this  Act,  unauthorized 
by    the    author,    which    are    hereby    exempted    from 
prohibition  of  importation.     Provided,  nevertheless,  that 
in  the  case  of   books  in  foreign  languages,  of  which 
only  translations  in  English  are   copyrighted,  the  pro- 
hibition of  importation  shall  apply  only  to  the  translation 
of  the  same,  and  the  importation  of  the  books  in  the 
original  language  shall  be  permitted. 

4957.  The  Librarian  of  Congress  shall  record  the 
name  of  such  copyright  book  or  other  article,  forthwith, 
in  a  book  to  be  kept  for  that  purpose,  in  the  words 
following  :— "  Library  of  Congress,  to  wit :  Be  it  remem- 
bered that  on  the  day  of  ,  A.B.  of 

hath  deposited  in  this  office  the  title  of  a  book 
[map,  chart,  or  otherwise,  as  the  case  may  be,  or  descrip- 
tion of  the  article],  the  title  or  description  of  which  is 
in  the  following  words,  to  wit  [here  insert  the  title  or 
description],    the   right   whereof  he  claims  as  author 
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[originator  or  proprietory  the  case  may  be]  in  conformity 
with  the  laws  of  the  United  States  respecting  copyrights. 
CD.,  Librarian  of  Congress."  And  he  shall  give  a  copy 
of  the  title  or  description,  under  the  seal  of  the  Librarian 
of  Congress,  to  the  proprietor  whenever  he  shall  require  it. 

4958.  The  Librarian  of  Congress  shall  receive  from  Fees, 
the  persons  to  whom  the  services  designated  are  rendered 
the  following  fees  : 

First.  For  recording  the  title  or  description  of  any 
copyright  book  or  other  article,  50  cents. 

Second.  For  every  copy  under  seal  of  such  record 
actually  given  to  the  person  claiming  the  copyright,  or 
his  assigns,  50  cents. 

Third.  For  recording  and  certifying  any  instrument 
of  writing  for  the  assignment  of  a  copyright,  $1. 

Fourth.  For  every  copy  of  an  assignment,  $1. 

All  fees  so  received  shall  be  paid  into  the  Treasury  of  charge  for 

recording 

the  United  States;  provided  that  the  charge  for  recording  production  of 
the  title  or  description  of  any  article  entered  for  copy-  0Teisner- 
right,  the  production  of  a  person  not  a  citizen  or  resident 
of  the  United  States,  shall  be  $1,  to  be  paid  as  above 
into  the  Treasury  of  the  United  States,  to  defray  the 
expenses  of  lists  of  copyrighted  articles  as  hereinafter 
provided  for. 

And  it  is  hereby  made  the  duty  of  the  Librarian  of  List  of  copy- 
Congress  to  furnish  to  the  Secretary  of  the  Treasury  tcfte^fumished 
copies  of   the  entries  of  titles  of  all  books  and   other  t0  Treasury- 
articles  wherein  the  copyright  has  been  completed  by 
the  deposit  of  two  copies  of  such  book  printed  from  type 
set  within  the  limits  of  the  United  States,  in  accordance 
with  the  provisions  of  this  Act,  and  by  the  deposit  of 
two  copies  of  such  other  article  made  or  produced  in  the 
United  States;    and  the  Secretary  of  the  Treasury  is 
hereby  directed  to  prepare  and  print,  at  intervals  of  not 
more  than  a  week,  catalogues  of  such  title  entries  for  Weekly  cata- 
distribution  to  the  Collectors  of  Customs  of  the   United  cS^nd 
States,  and  to  the  postmasters  of  all  post-offices  receiving  Eostal  offioiais. 
foreign  mails,  and  such  weekly  lists,  as  they  are  issued, 


880    AMERICAN   COPYRIGHT.— SECOND  EDITIONS.  [1891. 

shall  be  furnished  to  all  parties  desiring  them,  at  a  sum 
not  exceeding  $5  per  annum  ;  and  the  Secretary  and  the 
Postmaster-General  are  hereby  empowered  and  required 
to  make  and  enforce  such  rules  and  regulations  as  shall 
fmt* roHbtted  Prevent  the  importation  into  the  United  States,  except 
importations,  upon  the  conditions  above  specified,  of  all  articles 
prohibited  by  this  Act. 

Copy  of  subse-  4959.  The  proprietor  of  every  copyright  book  or 
other  article  shall  deliver  at  the  office  of  the  Librarian 
of  Congress,  or  deposit  in  the  mail,  addressed  to  the 
Librarian  of  Congress  at  Washington,  District  of  Colum- 
bia, a  copy  of  every  subsequent  edition  wherein  any- 
substantial  changes  shall  be  made.  Provided,  however, 
that  the  alterations,  revisions,  and  additions  made  to 
books  by  foreign  authors,  heretofore  published,  of  which 
new  additions  shall  appear  subsequently  to  the  taking 
effect  of  this  Act,  shall  be  held  and  deemed  capable  of 
being  copyrighted  as  above  provided  for  in  this  Act, 

Additions  by     unless  they   form   a   part  of   the   series    in  course  of 
'  publication  at  the  time  this  Act  shall  take  effect. 

Penalty  for  4960.  For  every  failure  on   the  part  of  the  pro- 

omission.  "  x  *■ 

prietor  of  any  copyright  to  deliver  or  deposit  in  the 
mail  either  of  the  published  copies,  or  descriptions,  or 
photograph,  required  by  sections  4956  and  4959,  the 
proprietor  of  the  copyright  shall  be  liable  to  a  penalty 
of  $25,  to  be  recovered  by  the  Librarian  of  Congress, 
in  the  name  of  the  United  States,  in  an  action  in  the 
nature  of  an  action  of  debt,  in  any  district  court  of  the 
United  States  within  the  jurisdiction  of  which  the 
delinquent  may  reside  or  be  found. 

Postmasters  to       4961.  The    postmaster    to    whom    such   copyright 

give  receipts.  .  „ 

book,  title,  or  other  article  is  delivered  shall,  it  re- 
quested, give  a  receipt  therefor;  and  when  so  de- 
livered he  shall  mail  it  to  its  destination. 

Publication  of       4962.  No  person  shall  maintain  an  action  for  the 

notice  of  x  .  .  it.ii' 

entry  for  copy- infringement   of   his   copyright    unless    he   shall  give 
sraibed.re~        notice  thereof  by  inserting  in  the  several  copies  of  every 
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edition  published,  on  the  title  page  or  the  page  imme- 
diately following,  if  it  be  a  "book ;  or  if  a  map,  chart, 
musical  composition,  print,  cut,  engraying,  photograph, 
painting,  drawing,  cbromo,  statue,  statuary,  or  model 
or  design  intended  to  be  perfected  and  completed  as  a 
work  of  the  fine  arts,  by  inscribing  upon  some  portion 
of  the  face  or  front  thereof,  or  on  the  face  of  the 
substance  on  which  the  same  shall  be  mounted,  the 
following    words :      "  Entered    according    to    Act    of 

Congress,  in  the  year ,  by  A.  B.,  in  the  office  of 

the  Librarian  of  Congress,  at  Washington." 

4963.  Every  person  who   shall  insert   or  impress  Penalty  for 
such  notice,  or  words  of  the  same  import,  in  or  upon  0f  entry. 
any  book,  map,    chart,  dramatic  or   musical  composi- 
tion,  print,    cut   engraving,    or   photograph,    or   other 
article,  for  which  he  has  not  obtained  a  copyright,  shall 

be  liable  to  a  penalty  of  $100,  recoverable  one-balf  for 
the  person  who  shall  sue  for  such  penalty  and  one-half 
to  the  use  of  the  United  States. 

4964.  Every  person,  who,  after  the  recording  of  the  ^iola;\nts00/ 
title  of  any  book  and  the  depositing  of  two  copies  of  boots. 
such  book,  as  provided  by  this  Act,  shall  contrary  to  the 
provisions  of  this  Act,  within  the  term  limited,  and 
without  the  consent  of  the  proprietor  of  the  copyright 

first  obtained  in  writing,  signed  in  presence  of  two 
or  more  witnesses,  print,  publish,  dramatize,  translate, 
or  import,  or  knowing  the  same  to  be  so  printed, 
published,  dramatized,  translated,  or  imported  shall 
sell  or  expose  to  sale  any  copy  of  such  book,  shall 
forfeit  every  copy  thereof  to  such  proprietor,  and  shall 
also  forfeit  and  pay  such  damages  as  may  be  recovered  forfeiture— 

x     *  °  "  damages. 

in  a  civil  action  by  such  proprietor  in  any  court  of 
competent  jurisdiction. 

4965.  If  any  person  after  the  recording  of  the  title  violations  of 
of  any  map,  chart,  dramatic  or  musical   composition,  maps,  charts, 
print,  cut,  engraving,  or  photograph,  or  chromo,  or  of  the  &"nt3'  esigns' 
description  of  any  painting,  drawing,  statue,  statuary,  or 

model  or  design  intended  to  be  perfected  and  executed  as 

S  2340.  3  K 
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a  work  of  the  fine  arts  as  provided  by  this  Act,  shall, 
within  the  term  limited,  contrary  to  the  provisions  of  this 
Act,  and  without  the  consent  of  the  proprietor  of  the 
copyright  first  obtained  in  writing,  signed  in  presence 
of  two  or  more  witnesses,  engrave,  etch  or  work,  copy, 
print,  publish,  dramatize,  translate,  or  import,  either  in 
whole  or  in  part,  or  by  varying  the  main  design  with 
intent  to  evade  the  law,  or,  knowing  the  same  to  be 
so   printed,   published,  dramatized,   translated,  or  im- 
ported, shall  sell  or  expose  to  sale  any  copy  of  such  map 
Forfeiture  of     or  other  article  as  aforesaid,  he  shall  forfeit  to  the  pro- 
fee. eS"  prietor  all  the  plates  on  which  the  same  shall  be  copied 
and  every  sheet  thereof,  either  copied  or  printed,  and 
Money  penalty,  shall  further  forfeit  $1  for  every  sheet  of  the  same  found 
in  his  possession,  either  printing,  printed,  copied,  pub- 
lished, imported,  or  exposed  for  sale,  and  in  case  of  a 
painting,  statue,  or  statuary,  he  shall  forfeit  $10  for 
every  copy  of  the  same  in  his  possession,  or  by  him  sold 
Disposition  of    or  exposed  for  sale  ;  one  half  thereof  to  the  proprietor, 
proceec  .         an(j  ^Q  0tner  jia]£  ^0  ^e  use  0;f  ^.e  jjnneij,  States. 

For  violating         4-966.  Any  person  publicly  performing  or  represent- 
ciramatie  ing  any  dramatic  composition  for  which  a  copyright  has 

compositions.     been  obtained)  without  the  consent  of  the  proprietor 

thereof,  or  his  heirs  or  assigns,  shall  be  liable  for 
damages  therefor;  such  damages  in  all  cases  to  be 
assessed  at  such  sum,  not  less  than  $100  for  the  first 
and  $50  for  every  subsequent  performance,  as  to  the 
court  shall  appear  to  be  just.  [Boucicault  v.  Eox, 
5  Blatch  87.     The  Same  v.  Hart,  13  Blatch  47.] 

Damages  for  4967.  E  very  per  son  who  shall  print  or  publish  any 

pabiishfngany  manuscript  whatever  without  the  consent  of  the  author 

wfthouTcon-  or  proprietor  first  obtained  shall  be  liable  to  the  author 

sent  of  author.  or  proprietor  for  all  damages  occasioned  by  such  injury. 

Limitation  of        4968.  No  action  shall  be  maintained  in  any  case  of 
rfghtVases?1'3'"  forfeiture  or  penalty  under  the  Copyright  Laws  unless 

the  same  is  commenced  within  two  years  after  the  cause 

of  action  has  arisen. 
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4969.  In  all  actions  arising  under  the  laws  respect-  ^^^ 
ing  copyrights,  the  defendant  may  plead  the  general  right  eases. 
issue,  and  give  the  special  matter  in  evidence. 

4970.  The  circuit  courts,  and  district  courts  having  injunctions  in 

...  »    '.  .  -ii-ii  copyright  ease?. 

the  jurisdiction  of  circuit  courts,  shall  have  power,  upon 
bill  of  equity,  filed  by  any  party  aggrieved,  to  grant 
injunctions  to  prevent  the  violation  of  any  right  secured 
by  the  laws  respecting  copyrights,  according  to  the 
course  and  principles  of  courts  of  equity,  on  such  terms 
as  the  court  may  deem  reasonable. 

4971.  which  enacted  that  publications  by  aliens  and 
non-residents  were  not  privileged,  is,  of  course,  now 
repealed  [sec.  10.] 

Sec.  11  of  Sess.  2.  c.  565.  3  March  1891  (26  U.S. 
Stat,  at  Large  p.  1109)  was  : 

"  That  for  the  purpose  of  this  Act  each  volume  of  Volumes  sepa- 
a  book  in  two  or  more  volumes,  when  such  volumes  r?gntabiePy 
are  published  separately,  and  the  first  one  shall  not 
have  been  issued  before  this  Act  shall  take  effect,  and 
each  number  of  a  periodical,  shall  be  considered  an 
independent  publication,  subject  to  the  form  of  copy- 
righting as  above." 

By  Sec.  12  the  Act  came  into  force  1  July  1891.  To  take  effect 

1  July  1891. 

Sec.  13.  That  this  Act  shall  only  apply  to  a  citizen  Applicable  to 
or  subject  of  a  foreign  state  or  nation  when  such  foreign  foreign3  °oun- 
state  or  nation  permits  to  citizens  of  the    United  States  ^S'Su8 
of  America  the  benefit  of  copyright  on  substantially  the 
same  basis  as  its  own  citizens ;    or  when  such  foreign 
state  or  nation  is  a  party  to  an  international  agreement  Treaty  stipuia- 
which  provides  for  reciprocity  in  the  granting  of  copy-  twns' 
right,  by  the  terms  of  which  agreement  the    United 
States  of  America  may,  at  its  pleasure,  become  a  party 
to  such  agreement.      The  existence  of   either  of  the  Proclamations. 
conditions  aforesaid  shall  be  determined  by  the  President 
of  the  United  States,  by  Proclamation  made  from  time 
to  time  as  the  purposes  of  this  Act  may  require. 

3  k  2 
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By  U.S.  Act  3  March  1893,  Sess.  2.  c.  215.,  an  exten- 
sion of  time  to  1  March.  1893  was  granted  for  delivery 
of  copies  to  the  Librarian  of  Congress  where  there  had 
been  a  failure  to  deliver  copies. 

And  in  27  U.S.  Stat,  at  Large  p.  981  is  given  a  Procla- 
mation by  the  U.S.  extending  the  privileges  of  the  Act 
to  citizens  of  Belgium,  France,  and  Great  Britain  and 
Switzerland,  on  the  ground  "  that  satisfactory  official 
assurance  have  been  given  that  in  Belgium,  France,  Great 
Britain,  and  the  British  possessions  and  Switzerland, 
the  law  permits  to  citizens"  of  the  U.S.  the  benefit  of 
copyright  on  substantially  the  same  basis  as  the  citizens 
of  those  countries."  The  benefits  are  also  extended  to 
Germany,  ibid.  p.  1021 ;  and  Italy,  ibid.  p.  1043. 

49  VICT.  (1883)  c.  13. 

Cape  Race  Lighthouse,  Newfoundland,  transferred  to 
Canada. 

49  &  50  VICT.  (1886)  c.  48. 

An  Act  to  amend  the  Medical  Acts.  The  Colonial 
part  of  the  Act  enacted  as  follows  : — 

PART   II. 

Colonial  and  Foreign  Practitioners. 

Registration  of       11.   On  and  after  the  prescribed  day  where  a  person  shows  to  the 
colonial  satisfaction  of  the  registrar  of  the  General  Council  that  he  holds  some 

practitioner        recognised  colonial  medical  diploma  or  diplomas  (as  herein-after  denned) 
with  recognised  grante(j  t0  njm  ;n  a  British  possession  to  which  this  Act  applies,  and 
"        '  that  he  is  of  good  character,  and  that  he  is  by  law  entitled  to  practise 

medicine,  surgery,  and  midwifery  in  such  British  possession,  he  shall,  on 
application  to  the  said  registrar,  and  on  payment  of  such  fee  not  exceed- 
ing five  pounds  as  the  General  Council  may  from  time  to  time  determine, 
be  entitled,  without  examination  in  the  United  Kingdom,  to  be  registered 
as  a  colonial  practitioner  in  the  medical  register ; 

Provided  that  he  proves  to  the  satisfaction  of  the  registrar  any  of  the 
following  circumstances : — 

(1.)  That  the  said  diploma  or  diplomas  was  or  were  granted  to  him  at 
a  time  when  he  was  not  domiciled  in  the  United  Kingdom,  or  in 
the  course  of  a  period  of  not  less  than  five  years  during  the  whole 
of  which  he  resided  out  of  the  United  Kingdom  ;  or 
(2.)  That  he  was  practising  medicine  or  surgery  or  a  branch  of 
medicine  or  surgery  in  the  United  Kingdom  on  the  said  pre- 
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scribed  day,  and  that  he  has  continuously  practised  the  same 
either  in  the  United  Kingdom  or  elsewhere  for  a  period  of  not 
less  than  ten  years  immediately  preceding  the  said  prescribed  day. 

12.  On  and  after  the  said  prescribed  day  where  a  person  shows  to  Registration  of 
the  satisfaction  of  the  registrar  of  the   General   Council  that  he  holds  foreign  prac- 
some  recognised  foreign  medical  diploma  or  diplomas   (as  herein-after  rg,!°!^;s^j 
denned)  granted  in  a  foreign  country  to  which  this  Act  applies,  and  that  diploma, 
he  is  of    good  character,  and   that  he  is  by   law  entitled   to   practise 
medicine,  surgery,  and  midwifery  in  such  foreign  country,  he  shall,  on 
application  to  the  said  registrar,  and  on  payment  of  such  fee  not  exceed- 
ing five  pounds  as  the  General  Council  may  from  time  to  time  determine, 
be  entitled,  without  examination  in  the  United  Kingdom,  to  be  registered 
as  a  foreign  practitioner  in  the  medical  register ; 

Provided  that  he  proves  to  the  satisfaction  of  the  registrar  any  of  the 
following  circumstances : — 

(1.)  That  he  is  not  a  British  subject;  or 

(2.)  That,  being  a  British  subject,  the  said  diploma  or  diplomas  was 
or  were  granted  to  him  at  a  time  when  he  was  not  domiciled  in 
the  United  Kingdom,  or  in  the  course  of  a  period  of  not  less 
than  five  years  during  the  whole  of  which  he  resided  out  of  the 
United  Kingdom ;  or 
(3.)  That,  being  a  British  subject,  he  was  practising  medicine  or 
surgery,  or  a  branch  of  medicine  or  surgery,  in  the  United  King- 
dom on  the  said  prescribed  day,  and  that  he  has  continuously 
practised  the  same  in  the  United  Kingdom  or  elsewhere  for  a 
period  of  not  less  than  ten  years  immediately  preceding  the  said 
prescribed  day. 

13. — (1.)  The   medical   diploma   or   diplomas   granted  in  a  British  Medical 
possession  or  foreign  country  to  which  this  Act  applies,  which  is  or  are  diPlonla  of 
to    be    deemed    such   recognised   colonial   or   foreign    medical   diploma  colonial  an(i 
or  diplomas  as  is  or  are  required  for  the  purposes  of  this  Act,  shall  be  tMolferwhen 
such  medical  diploma  or  diplomas  as  may  be  recognised  for  the  time  deemed  to  be 
being  by  the  General  Council  as  furnishing  a  sufficient  guarantee  of  the  recognised, 
possession  of  the  requisite  knowledge  and  skill  for  the  efficient  practice 
of  medicine,  surgery,  and  midwifery. 

(2.)  Where  the  General  Council  have  refused  to  recognise  as  afore- 
said any  colonial  or  foreign  medical  diploma,  the  Privy  Council,  on 
application  being  made  to  them,  may,  if  they  think  fit,  after  considering 
such  application,  and  after  communication  with  the  General  Council 
order  the  General  Council  to  recognise  the  said  diploma,  and  such  order 
shall  be  duly  obeyed. 

(3.)  If  a  person  is  refused  registration  as  a  colonial  or  foreign 
practitioner  on  any  other  ground  than  that  the  medical  diploma  or 
diplomas  held  by  such  person  is  or  are  not  such  recognised  medical, 
diploma  or  diplomas  as  above  defined,  the  registrar  of  the  General 
Council  shall,  if  required,  state  in  writing  the  reason  for  such  refusal 
and  the  person  so  refused  registration  may  appeal  to  the  Privy  Council, 
and  the  Privy  Council,  after  communication  with  the  General  Council' 
may  dismiss  the  appeal  or  may  order  the  General  Council  to  enter  the 
name  of  the  appellant  on  the  register. 

(4.)  A  person  may,  if  so  entitled  under  this  Act,  be  registered  both  as 
a  colonial  and  a  foreign  practitioner. 

14.  The  medical  register  shall  contain  a  separate  list  of  the  names  Separate  list  of 
and  addresses  of  the  colonial  practitioners,  and  also  a  separate  list  of  the  colonial  and 
names  and  addresses  of  the  foreign  practitioners  registered  under  this  foreign  Prac- 
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titioners  in         Act ;  each  list  shall  be  made  out  alphabetically  according  to  the  sur- 
medical  names ;  and  the  provisions  of  the  Medical  Act,  1858,  relating  to  persons 

register.  registered  under  that  Act,  and  relating  to  the  medical  register  and  to 

offences  in  respect  thereof,  shall,  so  far  as  may  be,  apply  in  the  case  of 
colonial  and  foreign  practitioners  registered  under  this  Act  and  of  the 
said  lists  of  those  practitioners,  in  the  same  way  as  such  provisions 
apply  in  the  case  of  persons  registered  under  the  said  Medical  Act,  1858, 
and  of  the  register  as  kept  under  that  Act. 

15.  On  and  after  the  appointed  day  it  shall  be  lawful  for  any 
registered  medical  practitioner  who  being  on  the  list  of  colonial  or 
of  foreign  practitioners  is  on  that  day  in  possession  of  or  thereafter 
obtains  any  recognised  colonial  or  foreign  medical  diploma  granted  in  a 
British  possession  or  foreign  country  to  which  this  Act  applies  to  cause 
a  description  of  such  diploma  to  be  added  to  his  name  in  the  medical 
register. 

Kegistration  of        16.  On  and  after   the   appointed   day   it   shall   be   lawful   for   any 

foreign  degrees   registered  medical  practitioner  who,  being  on  the  medical  register  by 

tered  nodical"     virtue  °f  English,  Scotch,  or  Irish  qualifications,  is  in  possession  of  a 

practitioners,      foreign  degree  in   medicine,  to   cause  a   description   of  such  foreign 

medical  degree  to  be  added  to  his  name  as  an  additional  title  in  the 

medical  register,  provided  he  shall  satisfy  the  General  Council  that  he 

obtained  such  degree  after  proper  examination  and  prior  to  the  passing 

of  this  Act. 


Medical  titles 
of  colonial 
and  foreign 
practitioners. 


Power  of  Her 
Majesty  in 
Council  to 
define  colonies 
and  foreign 
countries  to 
which  this  part 
of  the  Act 
applies. 


Amendment  of 
21  &  22  Vict, 
c.  90.  s.  36.,  as 
to  medical 
officers  in 
ships. 


17. — (1.)  Her  Majesty  may  from  time  to  time  by  Order  in  Council 
declare  that  this  part  of  this  Act  shall  be  deemed  on  and  after  a  day  to 
be  named  in  such  Order  to  apply  to  any  British  possession  or  foreign 
country  which  in  the  opinion  of  Her  Majesty  affords,  to  the  registered 
medical  practitioners  of  the  United  Kingdom  such  privileges  of  practising 
in  the  said  British  possession  or  foreign  country  as  to  Her  Majesty  may 
seem  just;  and  from  and  after  the  day  named  in  such  Order  in  Council 
such  British  possession  or  foreign  country  shall  be  deemed  to  be  a 
British  possession  or  foreign  country  to  which  this  Act  applies  within 
the  meaning  of  this  part  thereof  ;  but  until  such  Order  in  Council  has 
been  made  in  respect  of  any  British  possession  or  foreign  country,  this 
part  of  this  Act  shall  not  be  deemed  to  apply  to  any  such  possession  or 
country,  and  the  expression  "  the  prescribed  day  "  as  used  in  this  part 
of  this  Act  means,  as  respects  any  British  possession  or  foreign  country, 
the  day  on  and  after  which  this  part  of  this  Act  is  declared  by  Order 
in  Council  to  apply  to  such  British  possession  or  foreign  country. 

(2.)  Her  Majesty  may  from  time  to  time  by  Order  in  Council  revoke 
and  renew  any  Order  made  in  pursuance  of  this  section ;  and  on  the 
revocation  of  such  Order  as  respects  any  British  possession  or  foreign 
country,  such  possession  or  foreign  country  shall  cease  to  be  a  possession 
or  country  to  which  this  part  of  this  Act  applies,  without  prejudice 
nevertheless  to  the  right  of  any  persons  whose  names  have  been  already 
entered  on  the  register. 

18.  Nothing  in  the  Medical  Act,  1858,  shall  prevent  a  person 
holding  a  medical  diploma  entitling  him  to  practise  medicine  or  sur- 
gery in  a  British  possession  to  which  this  Act  applies  from  holding  an 
appointment  as  a  medical  officer  in  any  vessel  registered  in  that  pos- 
session. 

Sec.  27  contained  the  usual  definition  of  the  expression  "British 
possession." 
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49  &  50  VICT.  (1886)  c.  35. 

An  Act  respecting  the  Representation  in  the  Parlia- 
ment of  Canada  of  Territories  which  for  the  time 
being  form  part  of  the  Dominion  of  Canada,  but 
are  not  included  in  any  Province.     [25th  June  1886.] 

WHEREAS  it  is  expedient  to  empower  the  Parliament  of  Canada 
to  provide  for  the  representation  in  the  Senate  and  House  of 
Commons  of  Canada,  or  either  of  them,  of  any  territory  which  for  the 
time  being  forms  part  of  the  Dominion  of  Canada,  but  is  not  included  in 
any  province : 

Be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : — 

1.  The  Parliament  of  Canada  may  from  time  to  time  make  provision  Provision  \>x 
for  the  representation  in  the  Senate  and  House  of  Commons  of  Canada,  Parliament  of 
or  in  either  of  them,  of  any  territories  which  for  the  time  being  form  banada  °r 
part  of  the  Dominion  of  Canada,  but  are  not  included  in  any  province  0f  territories, 
thereof. 

2.  Any  Act  passed  by  the  Parliament  of  Canada  before  the  passing  of  Effect  of  Acts 
this  Act  for  the  purpose  mentioned  in  this  Act  shall,  if  not  disallowed  of  Parliament 
by  the  Queen,  be,  and  shall  be  deemed  to  have  been,  valid  and  effectual  of  Canacla- 
from  the  date  at  which  it  received  the  assent,  in  Her  Majesty's  name,  of 

the  Governor-General  of  Canada. 

It  is  hereby  declared   that   any   Act   passed   by   the   Parliament  of 
Canada,  whether   before   or   after   the    passing    of    this    Act,   for    the 
purpose  mentioned  in  this  Act  or  in  the  British  North  America  Act,  31  &  35  Vict. 
1871,    has    effect,    notwithstanding    anything    in    the    British    North  c-  28- 
America  Act,  1867,  and  the  number   of    senators   or   the   number   of  30  &  31  VlcL 
members  of   the  House  of   Commons   specified   in    the   last-mentioned  e-    " 
Act  is  increased  by  the  number   of    senators   or   of   members,   as   the 
case  may  be,  provided  by  any  such  Act  of  the  Parliament  of  Canada  for 
the  representation  of  any  provinces  or  territories  of  Canada. 

3.  This  Act  may  be  cited  as  the  British  North  America  Act,  1886.        aort  title  auJ 
This   Act    and    the    British    North   America  Act,   1867,   and    the  construction. 

British  North  America  Act,  1871,  shall  be  construed   together,  and  30  &  31  vict- 

may  be  cited  together  as   the  British  North  America  Acts,    1867  to  c' 

1886. 


34  &  35  Viet, 
e.  28. 


50  &  51  VICT.  (1-887)  c.  13. 

This  Act  contained  provisions  which  might  be  held 
to  extend  to  all  Colonial  Governors.  It  was  for  the 
purpose  of  extending  the  28  &  29  Vict.  c.  113.,  and 
35  &  36  c.  29.  (Colonial  Governors  Pensions  Acts, 
1865  and  1872),  to  the  High  Commissioner  of  Cyprus. 
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51  &  52  VICT.  (1888)  c.  65. 

An  Act  to  provide  for  the  custody  of  the  Eoll 
of  Solicitors. 

By  sec.  20  of  this  Act  and.  the  schedule  to  the  Act, 
the  Colonial  Attorneys  Relief  Act,  1857,  20  &  21  Vict, 
c.  39.  [ante  p.  719]  was  repealed  as  follows.  Sec.  5  from 
the  words  "  for  the  judges  "  to  "  solicitor  also  and,"  and 
from  "  and  not  as  an  attorney  "  to  the  first  "  required  "  ; 
and  from  "  an  attorney  or  solicitor  "  to  "  attorney  and 
solicitor  " ;  and  from  "  and  if  hy  any  such  "  to  first 
"  after  mentioned  " ;  and  from  the  second  "  to  ad- 
minister "  to  "  taken  and " ;  and  the  words  "  and 
they,"  and  "  or  they,"  and  "  or  them,"  wherever  they 
occur,  and  the  words  "  in  the  Court  of  Chancery " 
and  "  of  such  court." 

51  VICT.  (1888)  c.  70. 

Appellate  Jurisdiction  Act.     See  Appendix  B. 

For  Merchant  Shipping  Acts,  51  Vict.  c.  62.;  52  &  53 
Vict.  c.  46.  (tonnage),  and  c.  68.,  Pilotage;  and  c.  73., 
use  of  flags  in  British  Merchant  service,  see  57  &  58 
Vict.  c.  60.  post. 

53  &  54  VICT.  (1890)  c.  27. 
[This    Act    repealed    the    previous   Vice-Admiralty 
Courts  Acts.      See   Sch.  2.,  and  as  to   Prize    Courts, 
see  57  &  58  Vict.  c.  39.  post.] 

An  Act  to  amend  the  Law  respecting  the  exercise 
of  Admiralty  Jurisdiction  in  Her  Majesty's 
Dominions  and  elsewhere  out  of  the  United 
Kingdom.  [25th  July  1890.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 
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1.  This  Act  may  be  cited  as  the  Colonial  Courts  of  short  title. 
Admiralty  Act,  1890. 

2.— (1.)  Every  court  of  law  in  a  British  possession,  g£^, 
which  is  for  the  time  being  declared  in  pursuance  of  Admiralty. 
this  Act  to  be  a  court  of  Admiralty,  or  which,  if  no  such 
declaration  is  in   force   in   the  possession,  has  therein 
original  unlimited  civil  jurisdiction,  shall  be  a  court  of    • 
Admiralty,  with  the  jurisdiction  in  this  Act  mentioned,    . 
and  may  for  the  purpose  of  that  jurisdiction  exercise  all 
the  powers  which  it  possesses  for  the  purpose  of  its  other 
civil  jurisdiction,  and  such  court  in  reference  to  the 
jurisdiction  conferred  by  this  Act  is  in  this  Act  referred 
to  as  a  Colonial  Court  of  Admiralty.     Where  in  a  British 
possession  the  Governor  is  the  sole  judicial  authority, 
the  expression  "  court  of  law  "  for  the  purposes  of  this 
section  includes  such  Governor. 

(2.)  The  jurisdiction  of  a  Colonial  Court  of  Admiralty 
shall,  subject  to  the  provisions  of  this  Act,  be  over  the 
like  places,  persons,  matters,  and  things,  as  the  Admiralty 
jurisdiction  of  the  High  Court  in  England,  whether 
existing  by  virtue  of  any  statute  or  otherwise,  and  the 
Colonial  Court  of  Admiralty  may  exercise  such  juris- 
diction in  like  manner  and  to  as  full  an  extent  as  the 
High  Court  in  England,  and  shall  have  the  same  regard 
as  that  Court  to  international  law  and  the  comity  of 
nations. 

(3.)  Subject  to  the  provisions  of  this  Act  any  enact- 
ment referring  to  a  Vice-Admiralty  Court,  which  is 
contained  in  an  Act  of  the  Imperial  Parliament  or  in  a 
Colonial  law,  shall  apply  to  a  Colonial  Court  of  Admiralty, 
and  be  read  as  if  the  expression  "  Colonial  Court  of 
Admiralty  "  were  therein  substituted  for  "  Vice- Admi- 
ralty Court "  or  for  other  expressions  respectively 
referring  to  such  Vice- Admiralty  Courts  or  the  judge 
thereof,  and  the  Colonial  Court  of  Admiralty  shall  have 
jurisdiction  accordingly. 

Provided  as  follows : 

(a.)  Any  enactment  in  an  Act  of  the  Imperial  Par- 
liament referring  to  the  Admiralty  jurisdiction 
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27  &  28  Vict. 

c.  25. 

36  &  37  Vict, 


Power  of 
colonial 
legislature  as 
to  Admiralty 
jurisdiction. 


of  the  High  Court  in  England,  when  applied 

to  a  Colonial  Court  of  Admiralty  in  a  British 

possession,  shall  be  read  as  if  the  name  of  that 

possession  were  therein  substituted  iox  England 

and  Wales;  and 

(b.)  A  Colonial  Court  of  Admiralty  shall  have  under 

the  Naval  Prize  Act,  1864,  and  under  the  Slave 

Trade  Act,  1873,  and  any  enactment  relating 

to   prize  or  the  slave  trade,  the  jurisdiction 

thereby  conferred  on  a  Vice- Admiralty  Court 

and   not    the    jurisdiction    thereby   conferred 

exclusively  on  the  High  Court  of  Admiralty 

or  the  High  Court  of  Justice ;  but,  unless  for 

the  time  being  duly  authorised,  shall  not  by 

virtue   of   this   Act  exercise   any  jurisdiction 

under  the  Naval  Prize  Act,  1864,  or  otherwise 

in  relation  to  prize  ;  and 

(c.)  A  Colonial  Court  of  Admiralty  shall  not  have 

jurisdiction  under  this  Act  to  try  or  punish  a 

person  for  an  offence  which  according  to  the 

law  of  England  is  punishable  on  indictment ; 

and 

(d.)  A  Colonial   Court   of  Admiralty  shall  not  have 

any  greater  jurisdiction  in  relation  to  the  laws 

and   regulations    relating    to    Her    Majesty's 

Navy  at  sea,  or  under  any  Act  providing  for 

the  discipline  of  Her   Majesty's   Navy,  than 

may  be  from  time  to  time  conferred  on  such 

court  by  Order  in  Council. 

(4.)  Where  a  Court  in  a  British  possession  exercises 

in  respect  of  matters  arising  outside  the  body  of  a  county 

or  other  like  part  of  a  British  possession  any  jurisdiction 

exerciseable  under  this  Act,  that  jurisdiction  shall  be 

deemed  to  be  exercised  under  this  Act  and  not  otherwise. 

3.  The  legislature  of  a  British  possession  may  by  any 
Colonial  law 

(a)  declare  any  court  of  unlimited  civil  jurisdiction, 
whether  original  or  appellate,  in  that  posses- 
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sion  to  be  a  Colonial  Court  of  Admiralty,  and 
provide  for  the  exercise  by  such  court  of  its 
jurisdiction  under  this  Act,  and  limit  terri- 
torially, or  otherwise,  the  extent  of  such  juris- 
diction ;  and 
(b)  confer  upon  any  inferior  or  subordinate  court 
in  that  possession  such  partial  or  limited 
Admiralty  jurisdiction  under  such  regulations 
and  with  such  appeal  (if  any)  as  may  seem  fit : 
Provided  that  any  such  Colonial  law  shall  not  confer 

any  jurisdiction  which  is  not  by  this  Act  conferred  upon 

a  Colonial  Court  of  Admiralty. 

4.  Every  Colonial  law  which  is  made  in  pursuance  of  cXnlai  w^ 
this  Act,  or  affects  the  jurisdiction  of  or  practice  or  pro-  *°r-Her. 

.  .  .     ,        Majesty  s 

cedure  in  any  court  of  such  possession  in  respect  of  the  assent. 
jurisdiction  conferred  by  this  Act,  or  alters  any  such 
Colonial  law  as  above  in  this  section  mentioned,  which 
has  been  previously  passed,  shall,  unless  previously 
approved  by  Her  Majesty  through  a  Secretary  of  State, 
either  be  reserved  for  the  signification  of  Her  Majesty's 
pleasure  thereon,  or  contain  a  suspending  clause  pro- 
viding that  such  law  shall  not  come  into  operation  until 
Her  Majesty's  pleasure  thereon  has  been  publicly  signi- 
fied in  the  British  possession  in  which  it  has  been  passed. 

5.  Subject  to  rules  of  court  under  this  Act,  judgments  L°cal  Admi- 

.  .    .  .  .  ,      .  ralty  appeal. 

of  a  court  in  a  British  possession  given  or  made  m  the 
exercise  of  the  jurisdiction  conferred  on  it  by  this  Act, 
shall  be  subject  to  the  like  local  appeal,  if  any,  as  judg- 
ments of  the  court  in  the  exercise  of  its  ordinary  civil 
jurisdiction,  and  the  court  having  cognizance  of  such 
appeal  shall  for  the  purpose  thereof  possess  all  the  ju- 
risdiction by  this  Act  conferred  upon  a  Colonial  Court 
of  Admiralty. 

6. — (1.)  The  appeal  from  a  judgment  of  any  court  Admiralty 
in  a  British  possession  in  the  exercise  of  the  jurisdiction  Queen \° 
conferred  by  this  Act,  either  where  there  is  as  of  right  Counci1- 
no  local  appeal  or  after  a  decision  on  local  appeal,  lies 
to  Her  Majesty  the  Queen  in  Council. 
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(2.)  Save  as  may  be  otherwise  specially  allowed  in  a 
particular  case  by  Her  Majesty  the  Queen  in  Council, 
an  appeal  under  this  section  shall  not  be  allowed — 

(a)  from  any  judgment    not  having  the  effect  of  a 

definitive  judgment  unless  the  court  appealed 
from  has  given  leave  for  such  appeal,  nor 

(b)  from  any  judgment  unless  the  petition  of  appeal 

Las  been  lodged  within  the  time  prescribed  by 
rules,  or  if  no  time  is   prescribed  within  six 
months  from  the  date  of  the  judgment  ap- 
pealed against,  or  if  leave  to  appeal  has  been 
given  then  from  the  date  of  such  leave. 
(3.)  For  the  purpose  of  appeals  under  this  Act,  Her 
Majesty  the  Queen  in  Council  and  the  Judicial  Com- 
mittee of  the  Privy  Council  shall,  subject  to  rules  under 
this  section,  have  all  such  powers  for  making  and  en- 
forcing judgments,  whether  interlocutory  or  final,  for 
punishing  contempts,  for  requiring  the  payment  of  money 
into  court,  or  for  any  other  purpose,  as  may  be  necessary, 
or  as  were  possessed  by  the   High  Court  of  Delegates 
before  the  passing  of  the  Act  transferring  the  powers  of 
such  court  to  Her  Majesty  in  Council,  or  as  are  for  the 
time  being  possessed  by  the  High  Court  in  England  or 
by  the  court  appealed  from  in  relation  to  the  like  matters 
as  those  forming  the  subject  of  appeals  under  this  Act. 

(4.)  All  Orders  of  the  Queen  in  Council  or  the  Judi- 
cial Committee  of  the  Privy  Council  for  the  purposes 
aforesaid  or  otherwise  in  relation  to  appeals  under  this 
Act  shall  have  full  effect  throughout  Her  Majesty's 
dominions,  and  in  all  places  where  Her  Majesty  has 
jurisdiction. 

(5.)  This  section  shall  be  in  addition  to  and  not  in 
derogation  of  the  authority  of  Her  Majesty  in  Council 
or  the  Judicial  Committee  of  the  Privy  Council  arising 
otherwise  than  under  this  Act,  and  all  enactments  re- 
lating to  appeals  to  Her  Majesty  in  Council  or  to  the 
powers  of  Her  Majesty  in  Council  or  the  Judicial  Com- 
mittee of  the  Privy  Council  in  relation  to  those  appeals, 
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whether  for  making  rules  and  orders  or  otherwise,  shall 
extend,  save  as  otherwise  directed  by  Her  Majesty  in 
Council,  to  appeals  to  Her  Majesty  in  Council  under 
this  Act. 

7. — (1.)  Rules  of  court  for  regulating  the  procedure  Euies  of 
and  practice  (including  fees  and  costs)  in  a  court  in  a 
British  possession  in  the  exercise  of  the  jurisdiction  con- 
ferred by  this  Act,  whether  original  or  appellate,  may 
be  made  by  the  same  authority  and  in  the  same  manner 
as  rules  touching  the  practice,  procedure,  fees,  and  costs 
in  the  said  court  in  the  exercise  of  its  ordinary  civil 
jurisdiction  respectively  are  made  : 

Provided  that  the  rules  under  this  section  shall  not, 
save  as  provided  by  this  Act,  extend  to  matters  relating 
to  the  slave  trade,  and  shall  not  (save  as  provided  by 
this  section)  come  into  operation  imtil  they  have  been 
approved  by  Her  Majesty  in  Council,  but  on  coming 
into  operation  shall  have  full  effect  as  if  enacted  in  this 
Act,  and  any  enactment  inconsistent  therewith  shall,  so 
far  as  it  is  so  inconsistent,  be  repealed. 

(2.)  It  shall  be  lawful  for  Her  Majesty  in  Council,  in 
approving  rules  made  under  this  section,  to  declare  that 
the  rules  so  made  with  respect  to  any  matters  which 
appear  to  Her  Majesty  to  be  matters  of  detail  or  of  local 
concern  may  be  revoked,  varied,  or  added  to  without  the 
approval  required  by  this  section. 

(3.)  Such  rules  may  provide  for  the  exercise  of  any 
jurisdiction  conferred  by  this  Act  by  the  full  court,  or 
by  any  judge  or  judges  thereof,  and  subject  to  any 
rules,  where  the  ordinary  civil  jurisdiction  of  the  court 
can  in  any  case  be  exercised  by  a  single  judge,  and 
jurisdiction  conferred  by  this  Act  may  in  the  like  case 
be  exercised  by  a  single  judge. 

8. — (1.)  Subject  to    the    provisions   of  this   section  Droits  of 
nothing  in  this  Act  shall  alter  the  application  of  any  ^of  the 
droits  of  Admiralty  or  droits  of  or  forfeitures  to  the  Crown- 
Crown  in  a  British  possession ;  and  such  droits  and  for- 
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feitures,  when  condemned  by  a  court  of  a  British  pos- 
session in  the  exercise  of  the  jurisdiction  conferred  by 
this  Act,  shall,  save  as  is  otherwise  provided  by  any 
other  Act,  be  notified,  accounted  for,  and  dealt  with  in 
such  manner  as  the  Treasury  from  time  to  time  direct, 
and  the  officers  of  every  Colonial  Court  of  Admiralty 
and  of  every  other  court  in  a  British  possession  exer- 
cising Admiralty  jurisdiction  shall  obey  such  directions 
in  respect  of  the  said  droits  and  forfeitures  as  may  be 
from  time  to  time  given  by  the  Treasury. 

(2.)  It  shall  be  lawful  for  Her  Majesty  the  Queen  in 
Council  by  Order  to  directthat,  subject  to  any  conditions, 
exceptions,  reservations,  and  regulations  contained  in 
the  Order,  the  said  droits  and  forfeitures  condemned  by 
a  court  in  a  British  possession  shall  form  part  of  the 
revenues  of  that  possession  either  for  ever  or  for  such 
limited  term  or  subject  to  such  revocation  as  may  be 
specified  in  the  Order. 

(3.)  If  and  so  long  as  any  of  such  droits  or  forfeitures 
by  virtue  of  this  or  any  other  Act  form  part  of  the 
revenues  of  the  said  possession  the  same  shall,  subject  to 
the  provisions  of  any  law  for  the  time  being  applicable 
thereto,  be  notified,  accounted  for,  and  dealt  with  in 
manner  directed  by  the  Government  of  the  possession, 
and  the  Treasury  shall  not  have  any  power  in  relation 
thereto. 

Pow  to  9. — (1.)  It  shall  be  lawful  for  Her  Majesty,  by  com- 

Admiraity  **'  mission  under  the  Great  Seal,  to  empower  the  Admiralty 
to  establish  in  a  British  possession  any  Vice- Admiralty 
Court  or  Courts. 

(2.)  Upon  the  establishment  of  a  Vice-Admiralty 
Court  in  a  British  possession,  the  Admiralty,  by  writing 
under  their  hands  and  the  seal  of  the  office  of  Admiralty, 
in  such  form  as  the  Admiralty  direct,  may  appoint  a 
judge,  registrar,  marshal,  and  other  officers  of  the  court, 
and  may  cancel  any  such  appointment ;  and  in  addition 
to  any  other  jurisdiction  of  such  court,  may  (subject  to 
the  limits  imposed  by  this  Act  or  the  said  commission 
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from  Her  Majesty)  vest  in  such  court  the  whole  or  any 
part  of  the  jurisdiction  by  or  by  virtue  of  this  Act  con- 
ferred upon  any  courts  of  that  British  possession,  and 
may  vary  or  revoke  such  vesting,  and  while  such  vesting 
is  in  force  the  power  of  such  last-mentioned  courts  to 
exercise  the  jurisdiction  so  vested  shall  be  suspended. 
Provided  that — 

(a)  nothing  in  this  section  shall  authorise  a  "Vice- Ad- 
miralty Court  so  established  in  India  or  in 
any  British  possession  having  a  representative 
legislature,  to  exercise  any  jurisdiction,  except 
for  some  purpose  relating  to  prize,  to  Her 
Majesty's  Navy,  to  the  slave  trade,  to  the 
matters  dealt  with  by  the  Foreign  Enlistment  33  &  34  Viet. 
Act,  1870,  or  the  Pacific  Islanders  Protection  35  &  36  Vict. 

c   19 

Acts,  1872  and  1875,  or  to  matters  in  which  3'8&39Yict. 
questions  arise  relating  to  treaties  or  conven-  c■61^ 
tions  with  foreign  countries,  or  to  international 
law;  and 
(b)  in  the  event  of  a  vacancy  in  the  office  of  judge, 
registrar,  marshal,  or  other  officer  of  any  Vice- 
Admiralty  Court  in  a  British  possession,  the 
Governor  of  that  possession  may  appoint  a  fit 
person  to  fill  the  vacancy  until  an  appointment 
to  the  office  is  made  by  the  Admiralty. 
(3.)  The  provisions  of  this  Act  with  respect  to  appeals 
to  Her  Majesty  in  Council  from  courts  in  British  pos- 
sessions in  the  exercise  of  the  jurisdiction  conferred  by 
this  Act  shall  apply   to   appeals  from  Vice-Admiralty 
Courts,  but  the  rules  and  orders  made  in  relation  to 
appeals  from  Vice-Admiralty  Courts  may  differ  from 
the  rules  made  in  relation  to  appeals  from  the   said 
courts  in  British  possessions. 

(4.)  If  Her  Majesty  at  any  time  by  commission  under 
the  Great  Seal  so  directs,  the  Admiralty  shall  by  writing 
under  their  hands  and  the  seal  of  the  office  of  Admiralty 
abolish  a  Vice-Admiralty  Court  established  in  any 
British  possession  under  this  section,  and  upon  such 
abolition  the  jurisdiction   of    any   Colonial    Court    of 
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Admiralty   in   that  possession    which    was  previously 
suspended  shall  be  revived. 

10.  Nothing  in  this  Act  shall  affect  any  power  of 
appointing  a  vice-admiral  in  and  for  any  British  posses- 
sion or  any  place  therein  ;  and  whenever  there  is  not  a 
formally  appointed  vice-admiral  in  a  British  possession 
or  any  place  therein,  the  Governor  of  the  possession 
shall  be  ex-qfficio  vice-admiral  thereof. 

11. — (1.)  The  provisions  of  this  Act  with  respect  to 
Colonial  Courts  of  Admiralty  shall  not  apply  to  the 
Channel  Islands. 

(2.)  It  shall  be  lawful  for  the  Queen  in  Council  by 
Order  to  declare,  with  respect  to  any  British  possession 
which  has  not  a  representative  legislature,  that  the 
jurisdiction  conferred  by  this  Act  on  Colonial  Courts  of 
Admiralty  shall  not  be  vested  in  any  court  of  such 
possession,  or  shall  be  vested  only  to  the  partial  or 
limited  extent  specified  in  the  Order. 

12.  It  shall  be  lawful  for  Her  Majesty  the  Queen  in 
Council  by  Order  to  direct  that  this  Act  shall,  subject 
to  the  conditions,  exceptions,  and  qualifications  (if  any) 
contained  in  the  Order,  apply  to  any  Court  established 
by  Her  Majesty  for  the  exercise  of  jurisdiction  in  any 
place  out  of  Her  Majesty's  dominions  which  is  named 
in  the  Order  as  if  that  Court  were  a  Colonial  Court  of 
Admiralty,  and  to  provide  for  carrying  into  effect  such 
application. 

13.— (1.)  It  shall  be  lawful  for  Her  Majesty  the 
Queen  in  Council  by  Order  to  make  rules  as  to  the 
practice  and  procedure  (including  fees  and  costs)  to  be 
observed  in  and  the  returns  to  be  made  from  Colonial 
Courts  of  Admiralty  and  Vice-Admiralty  Courts  in  the 
exercise  of  their  jurisdiction  in  matters  relating  to  the 
slave  trade,  and  in  and  from  East  African  Courts  as 
denned  by  the  Slave  Trade  (East  African  Courts)  Acts, 
1873  and  1879. 
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(2.)  Except  when  inconsistent  with  such  Order  in 
Council,  the  rules  of  court  for  the  time  being  in  force  in 
a  Colonial  Court  of  Admiralty  or  Vice- Admiralty  Court 
shall,  so  far  as  applicable,  extend  to  proceedings  in  such 
court  in  matters  relating  to  the  slave  trade. 

(3.)  The  provisions  of  this  Act  with  respect  to  appeals 
to  Her  Majesty  in  Council,  from  courts  in  British 
possessions  in  the  exercise  of  the  jurisdiction  conferred 
by  this  Act,  shall  apply,  with  the  necessary  modifications 
to  appeals  from  judgments  of  any  East  African  Court 
made  or  purporting  to  be  made  in  exercise  of  the  juris- 
diction under  the  Slave  Trade  (East  African  Courts) 
Acts,  1873  and  1879. 

14.  It  shall  be  lawful  for  Her  Majesty  in  Council  °^uin 
from  time  to  time  to  make  Orders  for  the  purposes 
authorised  by  this  Act,  and  to  revoke  and  vary  such 
Orders,  and  every  such  Order  while  in  operation  shall 

have  effect  as  if  it  were  part  of  this  Act.  [See  for  old 
rules  in  re  Admiralty  appeals,  &c,  O.  in  C.  11  Dec. 
1865;  Weekly  Notes,  27  Jan.  1866,  p.  41. J 

15.  In  the  construction  of  this  Act,  unless  the  context  interpretation. 
otherwise  requires, — 

The  expression  "representative  legislature"  means, 
in  relation  to  a  British  possession,  a  legislature 
comprising  a  legislative  body  of  which  at  least  one 
half  are  elected  by  inhabitants  of  the  British  pos- 
session. 

The  expression  "  unlimited  civil  jurisdiction"  means 
civil  jurisdiction  unlimited  as  to  the  value  of  the 
subject-matter  at  issue,  or  as  to  the  amount  that 
may  be  claimed  or  recovered. 

The  expression  "  judgment"  includes  a  decree,  order, 
and  sentence. 

The  expression  "  appeal "  means  any  appeal,  rehearing, 
or  review ;  and  the  expression  "  local  appeal "  means 
an  appeal  to  any  court  inferior  to  Her  Majesty  in 
Council. 
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The  expression  "  Colonial  law  "  means  any  Act,  ordi- 
nance, or  other  law  having  the  force  of  legislative 
enactment  in  a  British  possession  and  made  by  any 
authority,  other  than  the  Imperial  Parliament  or 
Her  Majesty  in  Council,  competent  to  make  laws  for 
such  possession. 

Commence-  16.— (1.)  This  Act  shall,  save  as  otherwise  in  this 

ment  of  Act.  —■>»•.       v      ' 

Act  provided,  come  into  force  in  every  British  possession 
on  the  first  day  of  July  one  thousand  eight  hundred  and 
ninety-one. 

Provided  that — 

(a.)  This  Act  shall  not  come  into  force  in  any  of  the 
British  possessions  named  in  the  First  Schedule 
to  this  Act  until  Her  Majesty  so  directs  by 
Order  in  Council,  and  until  the  day  named  in 
that  behalf  in  such  Order ;  and 
{b  )  If  before  any  day  above  mentioned  rules  of  court 
for  the  Colonial  Court  of  Admiralty  in  any 
British  possession  have  been  approved  by  Her 
Majesty  in  Council,   this    Act   may  be  pro- 
claimed in  that   possession  by  the  Governor 
thereof,  and  on  such  proclamation  shall  come 
into  force  on  the  day  named  in  the  procla- 
mation. 
(2.)  The  day  upon  which  this  Act  comes  into  force  in 
any  British  possession  shall,  as  regards  that  British  pos- 
session, be  deemed  to  be  the  commencement  of  this  Act. 
(3.)  If,  on  the  commencement  of  this  Act  in  any 
British  possession,  rules  of  court  have  not  been  approved 
by  Her  Majesty  in  pursuance  of  this  Act,  the  rules  in 
force  at  such  commencement  under  the  Vice- Admiralty 
26_&  27  Vict.    Courts  Act,  1863,  and  in  India  the  rules  in  force  at 
such   commencement  regulating  the  respective  Vice- 
Admiralty   Courts   or   Courts   of  Admiralty  in  India, 
including  any  rules  made  with  reference  to  proceedings 
instituted  on  behalf  of  Her  Majesty's  ships,  shall,  so  far 
as  applicable,  have  effect  in  the  Colonial  Court  or  Courts 
of  Admiralty   of   such    possession,   and  in  any  Vice- 
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Admiralty  Court  established  under  this  Act  in  that 
possession,  as  rules  of  court  under  this  Act,  and  may  be 
revoked  and  varied  accordingly ;  and  all  fees  payable 
under  such  rules  may  be  taken  in  such  manner  as  the 
Colonial  Court  may  direct,  so  however  that  the  amount 
of  each  such  fee  shall  so  nearly  as  practicable  be  paid  to 
the  same  officer  or  person  who  but  for  the  passing  of 
this  Act  would  have  been  entitled  to  receive  the  same  in 
respect  of  like  business.  So  far  as  any  such  rules  are 
inapplicable  or  do  not  extend,  the  rules  of  court  for  the 
exercise  by  a  court  of  its  ordinary  civil  jurisdiction  shall 
have  effect  as  rules  for  the  exercise  by  the  same  court 
of  the  jurisdiction  conferred  by  this  Act. 

(4.)  At  any  time  after  the  passing  of  this  Act  any 
Colonial  law  may  be  passed,  and  any  Vice- Admiralty 
Court  may  be  established  and  jurisdiction  vested  in  such 
Court,  but  any  such  law,  establishment,  or  vesting  shall 
not  come  into  effect  until  the  commencement  of  this  Act. 

17.  On  the  commencement  of  this  Act  in  any  British  Abolition  of 

.  Vice-Admiralty 

possession,,  but  subject  to  the  provisions  of  this  Act,  Courts. 

every  Vice- Admiralty  Court  in  that  possession  shall  be 

abolished ;  subject  as  follows, — 

(1.)  All  judgments  of  such  Vice-Admiralty  Court 
shall  be  executed  and  may  be  appealed  from  in 
like  manner  as  if  this  Act  had  not  passed,  and 
all  appeals  from  any  Vice-Admiralty  Court 
pending  at  the  commencement  of  this  Act 
shall  be  heard  and  determined,  and  the  judg- 
ment thereon  executed  as  nearly  as  may 
be  in  like  manner  as  if  this  Act  had  not 
passed : 
(2.)  All  proceedings  pending  in  the  Vice- Admiralty 
Court  in  any  British  possession  at  the  com- 
mencement of  this  Act  shall,  notwithstanding 
the  repeal  of  any  enactment  by  this  Act,  be 
continued  in  a  Colonial  Court  of  Admiralty 
of  the  possession  in  manner  directed  by  rules 
of  court,  and,  so  far  as  no  such  rule  extends, 
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in  like  manner,  as  nearly  as  may  be,  as  if  they 
had  been  originally  begun  in  such  court : 

(3.)  "Where  any  person  holding  an  office,  whether  that 
of  judge,  registrar,  or  marshal,  or  any  other 
office  in  any  such  Vice-Admiralty  Court  in  a 
British  possession,  suffers  any  pecuniary  loss 
in  consequence  of  the  abolition  of  such  court, 
the  Government  of  the  British  possession,  on 
complaint  of  such  person,  shall  provide  that 
such  person  shall  receive  reasonable  compensa- 
tion (by  way  of  an  increase  of  salary  or  a 
capital  sum,  or  otherwise)  in  respect  of  his  loss, 
subject  nevertheless  to  the  performance,  if 
required  by  the  said  Government,  of  the  like 
duties  as  before  such  abolition  : 

(4.)  All  books,  papers,  documents,  office  furniture, 
and  other  things  at  the  commencement  of  this 
Act  belonging,  or  appertaining  to  any  Vice- 
Admiralty  Court,  shall  be  delivered  over  to  the 
proper  officer  of  the  Colonial  Court  of  Ad- 
miralty or  be  otherwise  dealt  with  in  such 
manner  as,  subject  to  .any  directions  from  Her 
Majesty,  the  Governor  may  direct : 

(5.)  Where,  at  the  commencement  of  this  Act  in  a 
British  possession,  any  person  holds  a  commis- 
sion to  act  as  advocate  in  any  Vice- Admiralty 
Court  abolished  by  this  Act,  either  for  Her 
Majesty  or  for  the  Admiralty,  such  commission 
shall  be  of  the  same  avail  in  every  court  of 
the  same  British  possession  exercising  jurisdic- 
tion under  this  Act,  as  if  such  court  were  the 
court  mentioned  or  referred  to  in  such  com- 
mission. 

Repeal.  18.  The  Acts  specified  in  the  Second  Schedule  to  this 

Act  shall,  to  the  extent  mentioned  in  the  third  column 
of  that  schedule,  be  repealed  as  respects  any  British 
possession  as  from  the  commencement  of  this  Act  in 
that  possession,  and  as  respects  any  .  courts  out  of  Her 
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Majesty's  dominions  as  from  the  date  of  any  Order 
applying  this  Act : 

Provided  that — 

(a.)  Any  appeal  against  a  judgment  made  before 
the  commencement  of  this  Act  may  be  brought 
and  any  such  appeal  and  any  proceedings  or 
appeals  pending  at  the  commencement  of  this 
Act  may  be  carried  on  and  completed  and 
carried  into  effect  as  if  such  repeal  had  not 
been  enacted ;  and 

(b.)  All  enactments  and  rules  at  the  passing  of  this 
Act  in  force  touching  the  practice,  procedure, 
fees,  costs,  and  returns  in  matters  relating  to 
the  slave  trade  in  Vice- Admiralty  courts  and 
in  East  African  courts  shall  have  effect  as 
rules  made  in  pursuance  of  this  Act,  and  shall 
apply  to  Colonial  Courts  of  Admiralty,  and 
may  be  altered  and  revoked  accordingly. 


SCHEDULES. 

FIKST  SCHEDULE. 
British  Possessions  in  which  Operation  of  Act  is  delated.        Section  lfi. 

New  South  Wales. 
Victoria. 
St.  Helena. 
British  Honduras. 


SECOND    SCHEDULE. 

Enactments  Eepeaied. 


Section  18. 


Session  and  Chapter. 


Title  of  Act. 


Extent  of  Bepeal. 


56  Geo.  3.  c.  82. 


An  Act  to  render  valid 
the  judicial  Acts  of 
Surrogates  of  Vice- Ad- 
miralty Courts  abroad, 
during  vacancies  in 
office  of  Judges  of  such 
courts. 


The  whole  Act. 
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Session  and  Chapter. 


Title  of  Act. 


I 


Extent  of  Report. 


2  &  3  Will.  4.  c.  51. 


3  &4  Will. 4.  c.  41. 


6  &  7  Vict.  c.  38.  - 


7  &  8  Vict.  c.  69. 


An  Act  to  regulate  the 
practice  and  the  fees 
in  the  Vice- Admiralty 
Courts  abroad,  and  to 
obviate  doubts  as  to 
their  jurisdiction. 

An  Act  for  the  better  ad- 
ministration of  justice 
in  His  Majesty's  Privy 
Council. 

An  Act  to  make  further 
regulations  for  facili- 
tating the  hearing  ap- 
peals and  other  matters 
by  the  Judicial  Com- 
mittee of  the  Privy 
Council. 


An  Act  for  amending  an 
Act  passed  in  the  fourth 
year  of  the  reign  of  His 
late  Majesty,  intituled, 
"  An  Act  for  the  bet- 
"  ter  administration  of 
"  justice  in  His  Ma- 
"  jesty's  Privy  Coun- 
|'  cil,  and  to  extend  its 
j  urisdiction  and  powers, 


The  whole  Act. 


Section  two. 


In  section  two,  the  words 
"  or  from  any  Admir- 
"  alty  or  Vice-Admir- 
"  alty  Court,"  and  the 
words  "  or  the  Lords 
"  Commissioners  of 
"  Appeals  in  prize 
"  causes  or  their  sur- 
"  rogates." 

In  section  three,  the 
words  "  and  the  High 
"  Court  of  Admiralty 
"  of  England,"  and  the 
words  "  and  from  any 
"  Admiralty  or  Vice- 
"  Admiralty  Court." 

In  section  five,  from  the 
first  "  the  High  Court 
"  of  Admiralty,"  to  the 
end  of  the  section. 

In  section  seven,  the 
words  "  and  from  Ad- 
"  miralty  or  Vice-Ad- 
"  miralty  Courts." 

Sections  nine  and  ten, 
so  far  as  relates  to 
maritime  causes. 

In  section  twelve,  the 
words  "  or  maritime." 

In  section  fifteen,  the 
words  "and  Admiralty 
and  Vice-Admiralty." 

In  section  twelve,  the 
words  "  and  from  Ad- 
"  miralty  and  Vice- 
"  Admiralty  Courts," 
and  so  much  of  the 
rest  of  the  section  as 
relates  to  maritime 
causes. 
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Second  Schedule — Enactments  Bepealed — cont. 


Session  and  Chapter. 

Title  of  Act. 

Extent  of  Report. 

26  Vict.  c.  24. 

The       Vice  -  Admiralty 
Courts  Act,  1863. 

The  whole  Act. 

30  &  31  Vict.  c.  45. 

The       Vice  -  Admiralty 
Courts    Act    Amend- 
ment Act,  1867. 

The  whole  Act. 

36  &  37  Vict.  c.  59. 

The  Slave  Trade  (East 
African    Courts)    Act, 
1873. 

Sections  four  and  five. 

36  &  37  Vict.  c.  88. 

The    Slave   Trade    Act, 

Section  twenty  as  far  as 

1873. 

relates  to  the  taxation 
of  any  costs,  charges, 
and    expenses     which 
can  be  taxed  in  pur- 
suance of  this  Act. 
In  section  twenty-three, 
the      words     "  under 
"  the   Vice-Admiralty 
"  Courts  Act,  1863." 

38  &  39  Vict.  c.  51. 

The     Pacific     Islanders 

So  much  of  section  six 

Protection  Act,  1875. 

as  authorises  Her  Ma- 
jesty to  confer  Admi- 
ralty  jurisdiction     on 

any  court. 

55  VICT.  (1892)  c.  6. 

An  Act  to  provide  for  the  Kecognition  in  the 
United  Kingdom  of  Probates  and  Letters  of 
Administration  granted  in  British  Possessions. 

[20th  May  1892.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  Her  Majesty  the   Queen  may,  on  being  satisfied  Application 
that  the  legislature  of  any  British  possession  has  made  ofrdeCriny 
adequate  provision  for  the  recognition  in  that  possession  Couilcil- 
of  probates  and  letters  of  administration  granted  by  the 
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Sealing  in 
United 
Kingdom  of 
colonial  pro- 
bates and 
letters  of 
administra- 
tion. 


courts  of  the  United  Kingdom,  direct  by  Order  in 
Council  that  this  Act  shall,  subject  to  any  exceptions 
and  modifications  specified  in  the  Order,  apply  to  that 
possession,  and  thereupon,  while  the  Order  is  in  force, 
this  Act  shall  apply  accordingly. 

2. — (1.)  Where  a  court  of  probate  in  a  British  pos- 
session to  which  this  Act  applies  has  granted  probate  or 
letters  of  administration  in  respect  of  the  estate  of  a 
deceased  person,  the  probate  or  letters  so  granted  may 
on  being  produced  to,  and  a  copy  thereof  deposited  with 
a  court  of  probate  in  the  United  Kingdom,  be  sealed 
with  the  seal  of  that  court,  and,  thereupon,  shall  be  of 
the  like  force  and  effect,  and  have  the  same  operation  in 
the  United  Kingdom,  as  if  granted  by  that  court. 

(2.)  Provided  that  the  court  shall,  before  sealing  a 
probate  or  letters  of  administration  under  this  section, 
be  satisfied — 

(a.)  that  probate  duty  has  been  paid  in  respect  of  so 
much  (if   any)  of  the  estate  as  is  liable  to 
probate  duty  in  the  United  Kingdom  ;  and 
(b.)  in  the   case   of  letters   of  administration,   that 
security  has  been  given  in  a  sum  sufficient  in 
amount  to  cover  the  property  (if  any)  in  the 
United  Kingdom  to  which  the  letters  of  ad- 
ministration relate ; 
and  may  require  such  evidence,  if  any,  as  it  thinks  fit 
as  to  the  domicile  of  the  deceased  person. 

(3.)  The  court  may  also,  if  it  thinks  fit,  on  the  appli- 
cation of  any  creditor,  require,  before  sealing,  that 
adequate  security  be  given  for  the  payment  of  debts  due 
from  the  estate  to  creditors  residing  in  the  United 
Kingdom. 

(4.)  Eor  the  purposes  of  this  section,  a  duplicate  of 
any  probate  or  letters  of  administration  sealed  with  the 
seal  of  the  court  granting  the  same,  or  a  copy  thereof 
certified  as  correct  by  or  under  the  authority  of  the 
court  granting  the  same,  shall  have  the  same  effect  as 
the  original. 
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(5.)  Rules  of  court  may  be  made  for  regulating  the 
procedure  and  practice,  including  fees  and  costs,  in 
courts  of  the  United  Kingdom,  on  and  incidental  to  an 
application  for  sealing  a  probate  or  letters  of  adminis- 
tration granted  in  a  British  possession  to  which  this  Act 
applies.  Such  rules  shall,  so  far  as  they  relate  to 
probate  duty,  be  made  with  the  consent  of  the  Treasury, 
and  subject  to  any  exceptions  and  modifications  made 
by  such  rules,  the  enactments  for  the  time  being  in 
force  in  relation  to  probate  duty  (including  the  penal 
provisions  thereof)  shall  apply  as  if  the  person 
who  applies  for  sealing  under  this  section  were  a 
person  applying  for  probate  or  letters  of  adminis- 
tration. 

3.  This  Act  shall  extend  to  authorise  the  sealing  in  Application 
the  United  Kingdom  of  any  probate  or  letters  of  admin-  British 
istration  granted  by  a  British  court  in  a  foreign  country,  foreign1" 
in  like  manner  as  it  authorizes  the  sealing  of  a  probate  countries- 
or  letters  of  administration  granted  in  a  British  possession 
to  which  this  Act  applies,  and  the  provisions  of  this 
Act  shall  apply  accordingly  with  the  necessary  modifi- 
cations. * 

4. — (1.)  Every  Order  in  Council   made   under   this  Orders  in 
Act  shall  be  laid  before  both  Houses  of  Parliament  as 
soon  as  may  be  after  it  is  made,  and  shall  be  published 
under  the  authority  of  Her  Majesty's  Stationery  Office. 

(2.)  Her  Majesty  the  Queen  in  Council  may  revoke 
or  alter  any  Order  in  Council  previously  made  under 
this  Act. 

(3.)  Where  it  appears  to  Her  Majesty  in  Council  that 
the  legislature  of  part  of  a  British  possession  has  power 
to  make  the  provision  requisite  for  bringing  this  Act 
into  operation  in  that  part,  it  shall  be  lawful  for  Her 
Majesty  to  direct  by  Order  in  Council  that  this  Act  shall 
apply  to  that  part  as  if  it  were  a  separate  British  pos- 
session, and  thereupon,  while  the  Order  is  in  force,  this 
Act  shall  apply  accordingly. 
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[1892. 


Application 
of  Act  to 
probates,  &c. 
already 
granted. 


Definitions. 


Short  title. 


5.  This  Act  when  applied  by  an  Order  in  Council  to 
a  British  possession  shall,  subject  to  the  provisions  of 
the  Order,  apply  to  probates  and  letters  of  administration 
granted  in  that  possession  either  before  or  after  the 
passing  of  this  Act. 

6.  In  this  Act — 

The  expression  "court  of  probate  "  means  any  court 
or  authority,  by  whatever  name  designated,  having 
jurisdiction  in  matters  of  probate,  and  in  Scotland 
means  the  sheriff  court  of  the  county  of  Edinburgh : 

The  expressions  "  probate"  and  "  letters  of  adminis- 
tration "  include  confirmation  in  Scotland,  and  any 
instrument  having  in  a  British  possession  the  same 
effect  which  under  English  law  is  given  to  probate 
and  letters  of  administration  respectively  : 

The  expression  "  probate  duty "  includes  any  duty 
payable  on  the  value  of  the  estate  and  effects  for 
which  probate  or  letters  of  administration  is  or  are 
granted : 

The  expression  "  British  court  in  a  foreign  country  " 
means  any  British  court  having  jurisdiction  out  of 
the  Queen's  dominions  in  pursuance  of  an  Order  in 
Council,  whether  made  under  any  Act  or  otherwise. 

7.  This  Act  may  be  cited  as  the  Colonial  Probates 
Act,  1892. 


55  &  56  VICT.  (1892)  c.  52. 

An  Act  to  authorise  an  Advance  to  the  Government  of 
the  Province  of  British  Columbia.    [27th  June  1892.] 

WHEEEAS  an  arrangement  has  been  made  with  the  Government 
of  the  Province  of  British  Columbia  for  the  transfer  to  and 
settlement  upon  the  sea  coast  and  islands  of  that  province  of  a  number 
of  families  from  the  parishes  in  Scotland  to  which  the  Crofters'  Holdings 
(Scotland)  Act,  1886,  by  virtue  of  a  determination  under  section  nine- 
teen of  that  Act  applies  (in  this  Act  referred  to  as  "  crofter  parishes "), 
and  with  a  view  to  carrying  into  effect  the  arrangement,  it  is  expedient  to 
authorise  a  temporary  advance  out  of  the  Consolidated  Eund  of  the 
United  Kingdom  to  the  said  Government : 
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And  whereas  by  an  Act  of  the  Legislative  Assembly  of  the  said  Pro- 
vince the  Lieutenant-Governor  in  Council  is  authorised  to  accept  the  said 
Loan,  and  to  pledge  the  credit  of  the  Province  for  the  repayment  thereof  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  British  Columbia  (Loan)  Act,  1892.      Short  title. 

2. — (1.)  In  order  to  assist  the  Government  of  the  Province  of  British  Advance  of 
Columbia  to  transfer  to  and  settle  upon  the  sea  coast  and  islands  of  that  150,00(M.  by 
Province  families  from  the  crofter  parishes  of  Scotland,  the  Treasury  Treasury  to 
may,  before  the  first  day  of  January  one  thousand  eight  hundred  and  o^BritSsvf11 
ninety- eight  advance  to  the  said  Government,  on  the  security  herein-after  Columbia, 
mentioned,  any  sum  or  sums  not  exceeding  in  the  whole  one  hundred  and 
Jifty  thousand  pounds,  which  shall  be  applied  by  the  said  Government  for 
the  purpose  of  effecting  the  said  transfer  and  settlement  on  proper  con- 
ditions. 

(2.)  The  said  Government  shall  repay  every  sum  advanced  by  equal 
half-yearly  instalments  within  thirty  years  from  the  date  of  its  advance, 
and  the  first  of  such  instalments  shall  be  paid  within  five  years  from  the 
date  of  the  advance. 

(3.)  The  said  Government  shall  pay  interest  half-yearly  at  the  late 
of  three  per  cent,  per  annum  on  the  amounts  advanced  for  the  time 
being  and  not  repaid. 

(4.)  The  Treasury  may  agree  to  add  to  an  advance  all  or  any  part  of 
the  interest  accruing  thereon  in  each  of  the  first  five  years,  and  the  interest 
so  added  in  each  year  shall  be  deemed  thereafter  to  form  part  of  the 
advance,  but  to  be  in  addition  to  the  maximum  advance  authorised  by 
this  Act. 

3. — (1.)  The  said  loan  shall  be  advanced  in  instalments  of  not  more  Conditions  of 
than  fifty  thousand  pounds  each.  advance. 

(2.)  Before  advancing  the  first  instalment  the  Treasury  shall  be  satis- 
fied, by  such  evidence  as  they  require,  that  suitable  arrangements  are 
made  for  the  said  purpose. 

(3.)  Before  advancing  any  instalments  after  the  first  the  Treasury 
shall  be  satisfied  by  such  evidence  as  they  require  that  the  prior  instal- 
ment or  instalments  have  been  duly  expended  for  the  said  purpose,  and 
that  suitable  arrangements  have  been  made  or  are  continued  for  the  said 
purpose. 

(4.)  An  advance  in  pursuance  of  this  Act  shall  not  be  made  until  the 
Government  of  the  Province  of  British  Columbia  has  deposited  in  such 
manner  as  the  Treasury  require  such  number  of  the  debentures  herein- 
after mentioned  as  in  nominal  amount  are  equal  to  the  amount  of  the 
advance,  inclusive  of  any  interest  which  is  likely  to  be  added  to  the 
advance. 

(5.)  The  debentures  shall  be  debentures  of  the  said  Government  issued 
in  pursuance  of  Act  number  sixty- one  of  1892  passed  by  the  Legislative 
Assembly  of  the  said  Province,  or  of  an  Act  to  be  hereafter  passed  by 
the  said  Legislative  Assembly,  and  shall  bear  interest  at  the  rate  of  three 
per  cent,  per  annum,  and  have  coupons  attached  for  such  interest  for  not 
less  than  thirty  years :  Provided  that  the  Treasury  shall  not  dispose  of 
any  such  debenture  or  coupon  otherwise  than  by  returning  the  same  to 
the  said  Government  until  default  is  made  in  payment  of  any  principal 
or  interest  for  the  time  being  due  from  that  Government  in  respect  of 
the  advance. 
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to  impair 
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Extension  of 
29  &  30  Vict, 
c.  25.  to  bonds. 


Count  of 
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(6.)  If  it  appears  to  the  Treasury  that  the  purposes  of  this  Act  have 
been  abandoned  before  the  whole  of  an  advance  or  any  part  thereof 
has  been  expended,  they  may  require  the  Government  of  the  Province 
to  repay  the  amount  not  so  expended,  and  that  Government  shall  repay 
the  same. 

4.  Every  Act  hereafter  passed  by  the  Legislature  of  the  Province  of 
British  Columbia  which  in  any  way  impairs  the  validity  or  priority  of  the 
charge  upon  the  revenues  of  the  Province  of  the  principal  or  interest  of 
any  advance  made  or  debenture  deposited  in  pursuance  of  this  Act  shall, 
so  far  as  it  impairs  such  validity  or  priority,  be  void  unless  the  previous 
consent  of  the  Treasury  has  been  obtained. 

5. — (1.)  Every  advance  under  this  Act  shall  be  charged  on  and  issued 
out  of  the  Consolidated  Fund  of  the  United  Kingdom  or  the  growing 
produce  thereof. 

(2.)  For  the  purpose  of  borrowing  the  amount  of  the  advance,  or 
money  to  repay  to  the  Consolidated  Fund  the  advance,  or  of  paying  off 
any  money  borrowed  or  security  issued  under  this  section,  the  Treasury 
may,  if  they  think  fit,  issue  exchequer  bonds,  or  exchequer  bills,  or 
treasury  bills,  or  otherwise  borrow  on  the  credit  of  the  charge  created 
by  this  Act  on  the  Consolidated  Fund,  or  do  all  of  such  things,  and  the 
sum  arising  from  such  issue  or  borrowing  shall  be  paid  into  the  Ex- 
chequer. 

(3.)  The  principal  and  interest  of  all  securities  issued  or  sums  bor- 
rowed under  this  section  shall  be  charged  upon  and  issued  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  or  out  of  the  growing  produce 
thereof. 

(4.)  Every  exchequer  bond  issued  in  pursuance  of  this  Act  shall  be 
for  a  sum  of  not  less  than  one  hundred  pounds,  and  shall  provide  for 
the  paying  off  of  such  bond  at  par  at  any  period  not  exceeding  five  years 
nor  less  than  twelve  months  from  the  date  of  such  bond. 

(5.)  AH  sums  paid  by  the  Government  of  the  Province  in  respect  of 
the  principal  of  or  interest  on  any  advance  under  this  Act,  and  all  sums 
arising  from  the  disposal  of  any  debentures  deposited  in  pursuance  of 
this  Act  or  of  the  coupons  thereof  shall  be  paid  into  the  Exchequer. 

6.  Section  fifteen  of  the  Exchequer  Bills  and  Bonds  Act,  1866  (which 
section  relates  to  the  forgery  of  exchequer  bills)  shall  apply  to  all 
exchequer  bonds  issued  in  pursuance  of  this  Act  in  like  manner  as  if  it 
were  herein  enacted  with  the  substitution  of  exchequer  bond  for  ex- 
chequer bill. 

7.  An  account  of  all  sums  issued  out  of  the  Consolidated  Fund  in 
pursuance  of  this  Act,  and  of  all  sums  paid  by  the  Government  of  the 
Province  of  British  Columbia  in  respect  of  the  interest  or  principal  of 
any  advance  in  pursuance  of  this  Act,  shall  be  annually  laid  before 
Parliament  in  such  form  as  the  Treasury  direct,  so  long  as  any  such 
advance  remains  outstanding. 


55  &  56  VICT.  (1892)  c.  35. 

An  Act  to  amend  the  Colonial  Stock  Act,  1877,  so  far 
as  regards  the  mode  of  transfer  of  Stock  to  which 
that  Act  applies.  [27th  June  1892.] 

E   it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
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Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Colonial  Stock  Act,  1892,  and  this  Short  title. 
Act  and  the  Colonial  Stock  Act,  1877,  may  be  cited  together  as  the  40  &  41  v;ct. 
Colonial  Stock  Acts,  1877  and  1892.  u-  59> 

2. — (1.)  Any  stock  issued  after  the  passing  of  this  Act  to  which  the  Amendment  of 
Colonial  Stock  Act,  1877,  applies  may,  if  so  provided  by  regulations  40  &  ■*!  Viet. 
under  section   sixteen   of  that  Act   (which  regulations   the   registrar  is  ^  59-  as 
hereby  authorised  to  make),  be  transferred  by  deed  according  to  the  form  of  JLnsfer  of 
in  the  schedule  to  this  Act,  or  to  the  like  effect,  and  such  deed,  when  stock, 
duly  executed  by  all  parties,  shall  be  delivered  to  the  registrar  and  kept 
by  him,  and  a  memorial  thereof  shall  be  entered  in  the  register. 

(2.)  On  demand  of  the  holder  of  any  stock  transferable  by  deed  the 
registrar  shall  cause  a  certificate  of  the  proprietorship  thereof  to  be 
delivered  to  each  holder,  and  such  certificate  shall  be  prima  facie  evi- 
dence of  the  title  of  the  holder  to  the  stock  therein  specified  ;  neverthe- 
less the  want  of  such  certificate  shall  not  prevent  the  holder  of  any 
stock  from  disposing  thereof. 

(3.)  Where  stock  of  a  colony  has  been  issued  before  the  passing  of 
this  Act,  and  the  regulations  for  the  transfer  of  such  stock  provide  for 
its  transfer  in  like  manner  as  is  authorised  by  this  Act,  the  Government 
of  the  colony,  if  desirous  that  the  Colonial  Stock  Act,  1877,  as  amended 
by  this  Act,  should  apply  to  the  said  stock,  may,  by  declaration  made, 
deposited,  and  recorded  in  like  manner  as  a  declaration  adopting  that  Act, 
declare  such  desire,  and  identify  the  stock  with  reference  to  which  the 
declaration  is  made  and  thereupon  this  Act  shall  apply  as  if  it  had  been 
enacted  before  the  issue  of  the  stock  and  the  said  regulations  had 
been  made  in  pursuance  of  section  sixteen  of  the  Colonial  Stock  Act. 
1877. 

(4.)  Section  nineteen  of  the  Colonial  Stock  Act,  1877,  shall  not  apply 
to  any  stock  in  respect  to  which  the  provisions  of  that  section  have  not 
been  observed  before  the  passing  of  that  Act. 

(5.)  A  declaration  under  this  Act  may  be  made  whether  there  has  or 
■has  not  been  a  prior  declaration  applying  to  the  stock  the  Colonial  Stock 
Act,  1877. 

3.  This  Act  shall  apply  to  the  Isle  of  Man  in  like  manner  as  if  section  Application  of 
six  of  the  Isle  of  Man  Loans  Act,  1880,  referred  to  the  Colonial  Stock  Act  t°  Isle  of 
Act,  1877,  as  amended  by  this  Act,  and  that  section  shall  be  deemed  to  Man- 
have  authorised  the  Government  of  the  Isle  of  Man  to  provide  for  the  43„&  44  Vlct" 
transfer  of  stock  in  manner  provided  by  this  Act.  °' 

SCHEDULE. 

Stock 
[Here  identify  stock.] 

ofI'W,We'  Seller. 

in  consideration  of  the  sum  of  £ 
paid  by 

being  the  consideration  money  for 
pounds  stock  Money, 

do  hereby  transfer  the  said  stock  [together  with  the  interest  accrued 
thereon  since  the  last  half-yearly  payment  of  such  interest]  to  the  said 
transferee. 

And  the  said  transferee  hereby  accepts  the  transfer  of  the  same  Buyer 

subject  to  the  conditions  on  which  the  transferor  held  the  same. 
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Witness  our  hands  and  seals  this  day  of  one  thousand 

eight  hundred  and  ninety 

Signed,  sealed,  and  delivered  by  the  above-named 


in  the  presence  of 

}— 


Signature  of 
witness 

Address. 


Occupation, 


Signed,  sealed,  and  delivered  by  the  above-named 


in  the  presence  of 

}— 


Signature  of 

witness 

Address. 


Occupation. 


57  VICT.  (1894)  c.  2. 

Behring  Sea  Award  Act. 

An  Act  to  provide  for  carrying  into  effect  the 
Award  of  the  Tribunal  of  Arbitration  con- 
stituted under  a  Treaty  between  Her 
Majesty  the  Queen  and  the  United  States 
of  America.  [23rd  April  1894.] 

WHEREAS  by  a  treaty  between  Her  Majesty  the 
Queen  and  the  Government  of  the  United 
States  of  America  various  questions  which  had  arisen 
respecting  the  taking  and  preservation  of  the  fur  seal  in 
the  North  Pacific  were  referred  to  Arbitrators  as  men- 
tioned in  the  treaty : 

And  whereas  the  award  of  such  arbitrators  (in  this 
Act  referred  to  as  the  Behring  Sea  Arbitration  Award) 
dated  the  fifteenth  day  of  August  one  thousand  eight 
hundred  and  ninety -three,  contained  the  provisions  set 
out  in  the  Eirst  Schedule  to  this  Act ;  and  it  is  ex- 
pedient to  provide  for  carrying  the  same  into  effect : 
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Be  it  therefore  enacted,  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  tbe  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.— (1.)  The  provisions  of  the  Behring  Sea  Arbitra-  ^?c1^e0nftof 
tion  Award  set  out  in  the  First  Schedule  to  this  Act  arbitrators' 
shall  have  effect  as  if  those  provisions  (in  this  Act  re-  specting  the 
ferred  to  as  the  scheduled  provisions)  were  enacted  by  tbis  fur  sea1' 
Act,  and  the  acts  directed  by  Articles  one  and  two  there- 
of to  be  forbidden  were  expressly  forbidden  by  this  Act. 

(2.)  If  there  is  any  contravention  of  this  Act,  any 
person  committing,  procuring,  aiding,  or  abetting  such 
contravention  shall  be  guilty  of  a  misdemeanor  within 
the  meaning  of  the  Merchant  Shipping  Act,  1854  (1),  and  n  &  is  Vict. 
the  sbip  employed  in  such  contravention  and  her  equip- 
ment, and  everything  on  board  thereof,  shall  be  liable 
to  be  forfeited  to  Her  Majesty  as  if  an  offence  had  been 
committed  under  section  one  hundred  and  three  (2)  of  the 
said  Act ;  Provided  that  the  court,  without  prejudice  to 
any  other  power,  may  release  the  ship,  equipment,  or 
thing,  on  payment  of  a  fine  not  exceeding  five  hundred 
pounds. 

(3.)  The  provisions  of  the  Merchant  Shipping  Act, 
1854,  with  respect  to  official  logs(3)  (including  the  penal 
provisions)  shall  apply  to  every  vessel  engaged  in  fur 
seal  fishing. 

(4.)  Every  person  who  forges  or  fraudulently  alters 
any  licence  or  other  document  issued  for  the  purpose  of 
Article  four  or  of  Article  seven  in  the  First  Schedule  to 
this  Act,  or  who  procures  any  such  licence  or  document 
to  be  forged  or  fraudulently  altered,  or  who  knowing 
any  such  licence  or  document  to  be  forged  or  fraudu- 
lently altered  uses  the  same,  or  who  aids  in  forgin°-  or 
fraudulently  altering  any   such  licence  or   document 

(')  So  far  as  necessary  the  Act  of  1854  is  kept  alive  by  s.  745  (/)  of  57  &  58  Vict 
c.  60. 

O  See  sees.  69  to  71 ;  67  (2)  &  76  of  57  &  58  Viet.  e.  60. 

(3)  Ss.  280  &  284  of  above  cited  Act,  and  see  ss.  239,  241  of  57  &  58  Viet.  e.  60 
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shall  be  guilty  of  a  misdemeanor  within  the  meaning  of 

17  &  is  viot.    the  Merchant  Shipping  Act,  1854. 

(5.)  Subject  to  this  Act,  the  provisions  of  sections 
one  hundred  and  three(1)  and  one  hundred  and  four  and 
Part  Ten{2)  of  the  Merchant  Shipping  Act,  1854,  and  of 

39  &  40  Vict,  section  thirty-four(3)  of  the  Merchant  Shipping  Act,  1876, 
which  are  set  out  in  the  Second  Schedule  to  this  Act, 
shall  apply  as  if  they  were  herein  re-enacted,  and  in 
terms  made  applicable  to  an  offence  and  forfeiture  under 
this  Act ;  and  any  commissioned  officer  on  full  pay  in 
the  naval  service  of  Her  Majesty  the  Queen  may  seize 
the  ship's  certificate  of  registry. 

Provision  as  to       2. — (1.)  Where  an  officer  seizes,  under  this  Act,  a 
'  ips  ship's  certificate  of  registry,  he  shall  either  retain  the 

certificate  and  give  a  provisional  certificate  in  lieu 
thereof,  or  return  the  certificate  with  an  indorsement  of 
the  grounds  on  which  it  was  seized,  and  in  either  case 
shall  direct  the  ship,  by  an  addition  to  the  provisional 
certificate  or  to  the  indorsement,  to  proceed  forthwith  to 
a  specified  port,  being  a  port  where  there  is  a  British 
court  having  authority  to  adjudicate  in  the  matter,  and 
if  this  direction  is  not  complied  with,  the  owner  and 
master  of  the  ship  shall,  without  prejudice  to  any  other 
liability,  each  be  liable  to  a  fine  not  exceeding  one 
hundred  pounds. 

(2.)  Where  in  pursuance  of  this  section  a  provisional 
certificate  is  given  to  a  ship,  or  the  ship's  certificate  is 
indorsed,  any  officer  of  customs  in  Her  Majesty's 
dominions  or  British  consular  officer  may  detain  the 
ship  until  satisfactory  security  is  given  for  her  appear- 
ance in  any  legal  proceedings  which  may  be  taken 
against  her  in  pursuance  of  this  Act. 

Orders  in  3. — (1)  Her    Majesty    the   Queen  in   Council  may 

make,  revoke,  and  alter  orders  for  carrying  into  effect 
the  scheduled  provisions,  and  this  Act,  and  every  such 

(')  S.  76  of  57  &58  Vict.  c.  60. 
(=)  Part  13  ibid. 
(3)  S.  692  ibid. 
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Order  shall  be  forthwith  laid  before  both  Houses  of 
Parliament  and  published  in  the  London  Gazette,  and 
shall  have  effect  as  if  enacted  in  this  Act. 

(2.)  If  there  is  auy  contravention  of  any  regulation 
made  by  any  such  Order,  any  person  committing, 
procuring,  aiding,  or  abetting  such  contravention 
shall  be  liable  to  a  penalty  not  exceeding  one  hundred 
pounds. 

(3.)  An  Order  in  Council  under  this  Act  may  provide, 
that  such  officers  of  the  United  States  of  America  as 
are  specified  in  the  Order  may,  in  respect  of  offences 
under  this  Act,  exercise  the  like  powers  under  this  Act 
as  may  be  exercised  by  a  commissioned  officer  of  Her 
Majesty  in  relation  to  a  British  ship,  and  the  equipment 
and  certificate  thereof,  or  such  of  those  powers  as  appear 
to  Her  Majesty  in  Council  to  be  exerciseable  under  the 
law  of  the  United  States  of  America  against  i  hips  of  the 
United  States;  and  that  such  British  officers  as  are 
specified  in  the  Order  may  exercise  the  powers  conferred 
by  this  Act,  with  any  necessary  modifications  speci- 
fied in  the  Order,  in  relation  to  a  ship  of  the  United 
States  of  America,  and  the  equipment  and  certificate 
thereof. 

4. — (1.)  Where  any  offence  under  this  Act  has  been  Liability  of 
committed  by  some  person  belonging  to  a  ship,  or  by  "untwnt. 
means  of  a  ship,  or  the  equipment  of  a  ship,  the  master 
of  the  ship  shall  be  deemed  guilty  of  such  offence,  and 
the  ship  and  her  equipment  shall  be  liable  to  forfeiture 
under  this  Act ; 

(2.)  Provided  that  if  it  is  proved  that  the  master 
issued  proper  orders  for  the  observance,  and  used  due 
diligence  to  enforce  the  observance  of  this  Act,  and  the 
regulations  in  force  thereunder,  and  that  the  offence  in 
question  was  actually  committed  by  some  other  person 
without  his  connivance,  and  that  the  actual  offender  has 
been  convicted,  or  that  he  has  taken  all  proper  means 
in  his  power  to  prosecute  such  offender,  if  alive,  to  con- 
viction, the  master  or  the  ship  shall  not  be  liable  to  any 

S  2340.  3    M 
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penalty  or  forfeiture  other  than  such  sum  as  will  prevent 
any  profit  accruing  by  reason  of  the  offence  to  the 
master  or  crew  or  owner  of  the  ship. 


Definitions. 


5.  The  expression  "  equipment "  in  this  Act  includes 
any  boat,  tackle,  fishing  or  shooting  instruments,  and 
other  things  belonging  to  a  ship. 


Short  title. 


6.  This  Act  may  be  cited  as  the  Behring  Sea  Award 
Act,  1894. 


Commence- 
ment of  Act. 


Duration  of 
Aet. 


7. — (1.)  This  Act  shall  come  into  operation  on  the 
first  day  of  May  one  thousand  eight  hundred  and  ninety- 
four,  provided  that  Her  Majesty  in  Council,  if  at  any 
time  it  appears  expedient  so  to  do,  having  regard  to  the 
circumstances  which  have  then  arisen  in  relation  to  the 
scheduled  provisions  or  to  the  enforcement  thereof,  may 
suspend  the  operation  of  this  Act  or  any  part  thereof 
during  the  period  mentioned  in  the  Order,  and  the  same 
shall  be  suspended  accordingly. 

(2.)  Where  on  any  proceeding  in  any  court  against  a 
person  or  ship  in  respect  of  any  offence  under  this  Act 
it  is  proved  that  the  ship  sailed  from  its  port  of  de- 
parture before  the  provisions  of  the  award  mentioned  in 
the  Eirst  Schedule  to  this  Act  were  known  there,  and 
that  such  person  or  the  master  of  the  ship  did  not, 
after  such  sailing  and  before  the  alleged  offence, 
become  aware  of  those  provisions,  such  person  shall  be 
acquitted,  and  the  ship  shall  be  released  and  not  for- 
feited. 

8.  This  Act  shall  remain  in  force  so  long  as 
the  scheduled  provisions  remain  in  force  and  no 
longer ; 

Provided  that  if  by  agreement  between  Her  Majesty 
the  Queen  and  the  Government  of  the  United  States  of 
America,  the  scheduled  provisions  are  modified,  then 
Her  Majesty  in  Council  may  order  that  this  Act  shall, 
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subject  to  any  modifications  specified  in  tho  order, 
apply,  and  the  same  shall  accordingly  apply,  to  the 
modified  provisions  in  like  manner  as  if  they  were  set 
out  in  the  Eirst  Schedule  to  this  Act. 


SCHEDULES. 

FIRST   SCHEDULE. 

Provisions  in  Award  of  the  Tribunal  of  Arbitration  constituted 
under  the  Treaty  concluded  at  Washington  on  the  29th  of 
February  1892,  between  Her  Majesty  the  Queen  and  the 
United  States  of  America. 

And  whereas  the  aforesaid  determination  of  the  foregoing  questions 
as  to  the  exclusive  jurisdiction  of  the  United  States  mentioned  in 
Article  VI.  leaves  the  subject  in  such  a  position  that  the  concurrence  of 
Great  Britain  is  necessary  to  the  establishment  of  Regulations  for  the 
proper  protection  and  preservation  of  the  fur-seal  in  or  habitually 
resorting  to  the  Behring  Sea,  the  Tribunal  having  decided  by  a  majority 
as  to  each  Article  of  the  following  Regulations,  we,  the  said  Baron  de 
Courcel,  Lord  Hannen,  Marquis  Visconti  Venosta,  and  Mr.  Gregers 
Gram,  assenting  to  the  whole  of  the  nine  Articles  of  the  following  Regu- 
lations, and  being  a  majority  of  the  said  arbitrators,  do  decide  and 
determine,  in  the  mode  provided  by  the  Treaty  that  the  following  con- 
current Regulations  outside  the  jurisdictional  limits  of  the  respective 
Governments  are  necessary,  and  that  they  should  extend  over  the  waters 
herein-after  mentioned ;  that  is  to  say  : — • 

Article  1.  The  Governments  of  the  United  States  and  of  Great 
Britain  shall  forbid  their  citizens  and  subjects  respectively  to  kill, 
capture,  or  pursue  at  any  time  and  in  any  manner  whatever,  the 
animals  commonly  called  fur-seals,  within  a  zone  of  60  miles  around 
the  Pribiloff  Islands,  inclusive  of  the  territorial  waters. 

The  miles  mentioned  in  the  preceding  paragraph  are  geographical 
miles,  of  60  to  a  degree  of  latitude. 

Article  2.  The  two  Governments  shall  forbid  their  citizens  and  sub- 
jects respectively  to  kill,  capture,  or  pursue,  in  any  manner  whatever, 
during  the  season  extending  each  year  from  the  1st  May  to  the  31st 
July,  both  inclusive,  the  fur-seals  on  the  high  sea  in  the  part  of  the 
Pacific  Ocean,  inclusive  of  the  Behring  Sea,  which  is  situated  to  the 
north  of  the  35th  degree  of  north  latitude,  and  eastward  of  the  180th 
degree  of  longitude  from  Greenwich  till  it  strikes  the  water  boundary 
described  in  Article  I.  of  the  Treaty  of  1867  between  the  United  States 
and  Russia,  and  following  that  line  up  to  Behring  Straits. 

Article  3.  During  the  period  of  time  and  in  the  waters  in  which  the 
fur-seal  fishing  is  allowed,  only  sailing  vessels  shall  be  permitted  to 
carry  on  or  take  part  in  fur-seal  fishing  operations.  They  will, 
however,  be  at  liberty  to  avail  themselves  of  the  use  of  such  canoes 
or  undecked  boats,  propelled  by  paddles,  oars,  or  sails,  as  are  in  common 
use  as  fishing  boats. 

3  m  2 
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Article  4.  Each  sailing  vessel  authorised  to  fish  for  fur-seals  must  be 
provided  with  a  special  licence  issued  for  that  purpose  by  its  Government, 
and  shall  be  required  to  carry  a  distinguishing  flag  to  be  prescribed  by 
its  Government. 

Article  5.  The  masters  of  the  vessels  engaged  in  fur-seal  fishing  shall 
enter  accurately  in  their  official  log-book  the  date  and  place  of  each  fur- 
seal  fishing  operation,  and  also  the  number  and  sex  of  the  seals  captured 
upon  each  day.  These  entries  shall  be  communicated  by  each  of  the  two 
Governments  to  the  other  at  the  end  of  each  fishing  season. 

Article  6.  The  use  of  nets,  fire-arms,  and  explosives  shall  be  forbidden 
in  the  fur-seal  fishing.  This  restriction  shall  not  apply  to  shot  guns 
when  such  fishing  takes  place  outside  of  Behring's  Sea  during  the  season 
when  it  may  be  lawfully  carried  on. 

Article  7.  The  two  Governments  shall  take  measures  to  control  the 
fitness  of  the  men  authorised  to  engage  in  fur-seal  fishing.  These  men 
shall  have  been  proved  fit  to  handle  with  sufficient  skill  the  weapons  by 
means  of  which  this  fishing  may  be  carried  on. 

Article  8.  The  Regulations  contained  in  the  preceding  Articles  shall 
not  apply  to  Indians  dwelling  on  the  coasts  of  the  territory  of  the  United 
States  or  of  Great  Britain  and  carrying  on  fur-seal  fishing  in  canoes  or 
undecked  boats  not  transported  by  or  used  in  connection  with  other 
vessels,  and  propelled  wholly  by  paddles,  oars,  or  sails,  and  manned  by 
not  more  than  five  persons  each  in  the  way  hitherto  practised  by  the 
Indians,  provided  such  Indians  are  not  in  the  employment  of  other  per- 
sons, and  provided  that,  when  so  hunting  in  canoes  or  undecked  boats, 
they  shall  not  hunt  fur-seals  outside  of  territorial  waters  under  contract 
for  the  delivery  of  the  skins  to  any  person. 

This  exemption  shall  not  be  construed  to  affect  the  municipal  law  of 
either  country,  nor  shall  it  extend  to  the  waters  of  Behring  Sea,  or 
the  waters  of  the  Aleutian  Passes. 

Nothing  herein  contained  is  intended  to  interfere  with  the  employment 
of  Indians  as  hunters  or  otherwise  in  connection  with  fur-sealing  vessels 
as  heretofore. 

Article  9.  The  concurrent  regulations  hereby  determined  with  a  view 
to  the  protection  and  preservation  of  the  fur-seals,  shall  remain  in  force 
until  they  have  been,  in  whole  or  in  part,  abolished  or  modified  by 
common  agreement  between  the  Governments  of  the  United  States  and 
of  Great  Britain. 

The  said  concurrent  regulations  shall  be  submitted  every  five  years  to 
a  new  examination,  so  as  to  enable  both  interested  Governments  to  con- 
sider whether,  in  the  light  of  past  experience,  there  is  occasion  for  any 
modification  thereof. 


SECOND   SCHEDULE. 

ENACTMENTS   OF  MERCHANT   SHIPPING  ACT 
(17  &  18  Vict.  c.  104.)  APPLIED. 

Section  103.  Q) 

#  #  #  #  * 

And  in  order  that  the  above  provisions  as  to  forfeitures  may  be  carried 

into  effect,  it  shall  be  lawful  for  any  commissioned  officer  on  full  pay  in 

(')  See  sec.  76  (1)  (c)  57  &  58  Vict.  c.  60.    And  see  note  p.  911. 
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the  military  or  naval  service  of  Her  Majesty,  or  any  British  officer  of 
Customs,  or  any  British  Consular  officer,  to  seize  and  detain  any  ship 
which  has,  either  wholly  or  as  to  any  share  therein,  become  subject  to 
forfeiture  as  aforesaid,  and  to  bring  her  for  adjudication  before  the  High 
Court  of  Admiralty  in  England  or  Ireland,  or  any  Court  having 
Admiralty  jurisdiction  in  Her  Majesty's  dominions  ;  and  such  court  may 
thereupon  make  such  order  in  the  case  as  it  may  think  fit,  and  may 
award  to  the  officer  bringing  in  the  same  for  adjudication  such  portion 
of  the  proceeds  of  the  sale  of  any  forfeited  ship  or  share  as  it  may  think 
right. 

Section  104.  (*) 

No  such  officer   as   aforesaid   shall   be   responsible,  either  civilly  or  Officer  not 
criminally,  to'any  person  whomsoever,  in  respect  of  the  seizure  or  deten-  J^LJL  °made 
tion  of  any  ship  that  has  been  seized  or  detained  by  him  in  pursuance  of  on  reasonable 
the  provisions  herein  contained,  notwithstanding  that  such  ship  is  not  grounds. 
brought  in  for  adjudication,  or,  if  so  brought  in,  is  declared  not  to  be 
liable  to  forfeiture,  if  it  is  shown  to  the  satisfaction  of  the  judge  or  court 
before  whom  any  trial  relating  to  such  ship  or  such  seizure  or  detention 
is  held  that  there  were  reasonable  grounds  for  such  seizure  or  detention ; 
but  if  no  such  grounds  are  shown,  such  judge  or  court  may  award  pay- 
ment of  costs  and  damages  to  any  party  aggrieved,  and  make  such  other 
order  in  the  premises  as  it  thinks  just. 


PAET  X.(2)— LEGAL  PROCEDURE. 
Application. 

Section  517.(3)  Application. 

The  Tenth  Part  of  this  Act  shall  in  all  cases  where  no  particular  Application 
country  is  mentioned,  apply  to  the  whole  of  Her  Majesty's  dominions.       of  Part  X.  of 

the  Act. 

Legal  Procedure  {General).  Legal 

Procedure 
Section  518. (*)  (General). 

In  all  places  within  Her  Majesty's  dominions  except  Scotland,  the  Punishment  of 
offences  herein-after  mentioned  shall  be  punished  and  penalties  recovered  offences>  an(i 
in  manner  following ;   (that  is  to  say,)  recovery  of 

(1.)  Every  offence  by  this  Act  declared  to  be  a  misdemeanor  shall  be  penatles- 
punishable  by  fine  or  imprisonment  with  or  without  hard  labour 
and  the  court  before  which' such  offence  is  tried  may  in  England 
make  the  same  allowances  and  order  payment  of  the  same  costs  and 
expenses  as  if  such  misdemeanor  had  been  enumerated  in  the  Act 
passed  in  the  seventh  year  of  His  late  Majesty  King  George  the 
Fourth,  chapter  sixty-four,  or  any  other  Act  that  may  be  passed  for  7  Geo.  4.  c.  64. 

(!)  Sec.  76.  (2).  57  &  58  Vict,  c.  60. 

(2)  Part  13,  ibid. 

(3)  Sec.  712,  ibid. 
(*)  Sec.  680,  ibid. 
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the  like  purpose,  and  may  in  any  other  part  of  Her  Majesty's 
dominions  make  such  allowances  and  order  payment  of  such 
costs  and  expenses  (if  any)  as  are  payable  or  allowable  upon 
the  trial  of  any  misdemeanor  under  any  existing  Act  or  Ordinance 
or  as  may  be  payable  or  allowable  under  any  Act  or  law  for 
the  time  being  in  force  therein  : 

(2.)  Every  offence  declared  by  this  Act  to  be  a  misdemeanor  shall  also 
be  deemed  to  be  an  offence  hereby  made  punishable  by  imprison- 
ment for  any  period  not  exceeding  six  months,  with  or  without 
hard  labour,  or  by  a  penalty  not  exceeding  one  hundred  pounds, 
and  may  be  prosecuted  accordingly  in  a  summary  manner, 
instead  of  being  prosecuted  as  a  misdemeanor  : 

(3.)  Every  offence  hereby  made  punishable  by  imprisonment  for  any 
period  not  exceeding  six  months,  with  or  without  hard  labour, 
or  by  any  penalty  not  exceeding  one  hundred  pounds,  shall  in 
England  and  Ireland  be  prosecuted  summarily  before  any  two 
or  more  justices,  as  to  England  in  the  manner  directed  by  the 
Act  of  the  eleventh  and  twelfth  years  of  the  reign  of  Her 
Majesty  Queen  Victoria,  chapter  forty -three,  and  as  to  Ireland 
in  the  manner  directed  by  the  Act  of  the  fourteenth  and 
fifteenth  years  of  the  reign  of  Her  Majesty  Queen  Victoria, 
chapter  ninety-three,  or  in  such  other  manner  as  may  be  directed 
by  any  Act  or  Acts  that  may  be  passed  for  like  purposes: 
And  all  provisions  contained  in  the  said  Acts  shall  be  applica- 
ble to  such  prosecutions  in  the  same  manner  as  if  the  offences 
in  respect  of  which  the  same  are  instituted  were  hereby  stated 
to  be  offences  in  respect  of  which  two  or  more  justices  have 
power  to  convict  summarily  or  to  make  a  summary  order : 

(4.)  In  all  cases  of  summary  convictions  in  England,  where  the  sum 
adjudged  to  be  paid  exceeds  five  pounds,  or  the  period  of  im- 
prisonment adjudged  exceeds  one  month,  any  person  who  thinks 
himself  aggrieved  by  such  conviction  may  appeal  to  the  next 
court  of  general  or  quarter  sessions  : 

(a.)  All  offences  under  this  Act  shall  in  any  British  possession  be 
punishable  in  any  court  or  by  any  justice  of  the  peace  or 
magistrate  in  which  or  by  whom  offences  of  a  like  character 
are  ordinarily  punishable,  or  in  such  other  manner,  or  by  such 
other  courts,  justices,  or  magistrates,  as  may  from  time  to  time 
be  determined  by  any  Act  or  Ordinance  duly  made  in  such 
possession  in  such  manner  as  Acts  and  Ordinances  in  such 
possession  are  required  to  be  made  in  order  to  have  the  force 
of  law. 


Section  519.(!) 

Stipendiary  Any  stipendiary  magistrate  shall  have  full  power  to  do  alone  whatever 

magistrate  to      two  iustices  of  the  peace  are  by  this  Act  authorized  to  do. 

nave  same 

power  as  two 

justices. 

Section  520.  (2) 

Offence  where         For  the  purpose  of  giving  jurisdiction  under  this  Act,  every  offence 
deemed  to  shall  be  deemed  to  have  been  committed,  and  every  cause  of  complaint 

nave  been 

committed.  (i)  See  sec.  681,  S7  &  58  Vict.  c.  60. 

(!)  Sec.  684,  ibid. 
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to  have  arisen,  either  in  the  place  in  which  the  same  actually  was  com- 
mitted or  arose,  or  in  any  place  in  which  the  offender  or  person  complained 
against  may  be. 

Section  521.  (x) 
In  all  cases  where  any  district  within  which  any  court  or  justice  of  the  Jurisdiction 
peace  or  other  magistrate  has  jurisdiction,  either  under  this  Act  or  under  Jl^/off  tha 
any  other  Act  or  at  common  law,  for  any  purpose  whatever,  is  situate  on  0gas|._ 
the  coast  of  any  sea,  or  abutting  on  or  projecting  into  any  bay,  channel, 
lake,  river,  or  other  navigable  water,  every  such  court,  justice  of  the 
peace,  or  magistrate  shall  have  jurisdiction  over  any  ship  or  boat  being 
on  or  lying  or  passing  off  such  coast,  or  being  in  or  near  such  bay, 
channel,  lake,  river,  or  navigable  water  as  aforesaid,  and  over  all  persons 
on  board  such  ship  or  boat  or  for  the  time  being  belonging  thereto,  in  the 
same  manner  as  if  such  ship,  boat,  or  persons  were  within  the  limits  of 
the  original  jurisdiction  of  such  court,  justice,  or  magistrate. 

Section  522. (3) 

Service  of  any  summons  or  other  matter  in  any  legal  proceeding  under  Service  to  be 
this  Act  shall  be  good  service,  if  made  personally  on  the  person  to  be  good  if  made  ^ 
served,  or  at  his  last  place  of  abode,  or  if  made  by  leaving  such  summons  on^board  ship. 
for  him  on  board  any  ship  to  which  he  may  belong  with  the  person  being 
or  appearing  to  be  in  command  or  charge  of  such  ship. 


Section  523. (3) 

In  all  cases  where  any  court,  justice,  or  justices  of  the  peace,  or  other  Sums  ordered 
magistrate,  has  or  have  power  to  make  an  order  directing  payment  to  be  to  ^e  Paid 
made  of  any  seaman's  wages,  penalties,  or  other  sums  -of  money,  then,  if  ieYl         y 
the  party  so  directed  to  pay  the  same  is  the  master  or  owner  of  a  ship,  and  g^ip 
the  same  is  not  paid  at  the  time  and  in  manner  prescribed  in  the  order,  the 
court,  justice,  or  justices,  or  other  magistrate,  who  made  the  order,  may, 
in  addition  to  any  other  powers  they  or  he  may  have  for  the  purpose  of 
compelling  payment,  direct  the  amount  remaining  unpaid  to  be  levied  by 
distress  or  poinding  and  sale  of  the  said  ship,  her  tackle,  furniture,  and 
apparel. 

Section  524.  (*) 

Any  court,  justice,  or  magistrate  imposing  any  penalty  under  this  Act  Application  of 
for  which  no  specific  application  is  herein  provided,  may,  if  it  or  he  P™^4'613' 
thinks  fit,  direct  the  whole  or  any  part  thereof  to  be  applied  in  compen- 
sating any  person  for  any  wrong  or  damage  which  he  may  have  sustained 
by  the  act  or  default  in  respect  of  which  such  penalty  is  imposed  or  to 
be  applied  in  or  towards  payment  of  the  expenses  of  the  proceedings  • 
and,  subject  to  such  directions  or  specific  application  as  aforesaid  all 
penalties  recovered  in  the  United  Kingdom  shall  be  paid  into  the  receipt 
of  Her  Majesty's  Exchequer  in  such  manner  as  the  Treasury  may  direct 
and  shall  be  carried  to  and  form  part  of  the  Consolidated  Fund  of  the 

O  Sec.  685,  57  &  58  Vict.  c.  60. 

(2)  Sec.  696  (b),  ibid. 

(3)  Sec.  693,  ibid. 

(4)  Sec.  699,  ibid. 
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United  Kingdom ;  and  all  penalties  recovered  in  any  British  possession 
shall  be  paid  over  into  the  public  treasury  of  such  possession,  and  form 
part  of  the  public  revenue  thereof. 


Section  525.  (j) 

Limitation  of         The  time  for  instituting  summary  proceedings  under  this  Act  shall  be 
time  in  sum-       limited  as  follows ;   (that  is  to  say,) 
mary  proceed- 
ings. (1.)  No  conviction  for  any  offence  shall  be  made  under  this  Act  in  any 
summary  proceeding  instituted  in  the  United  Kingdom,  unless 
such  proceeding  is  commenced  within   six   months  after  the 
commission  of  the  offence ;  or,  if  both  or  either  of  the  parties 
to  such  proceeding  happen  during  such  time  to  be  out  of  the 
United  Kingdom,  unless  the  same  is  commenced  within  two 
months  after  they  both  first  happen  to  arrive  or  to  be  at  one 
time  within  the  same : 

(2.)  No  conviction  for  any  offence  shall  be  made  under  this  Act  in  any 
proceeding  instituted  in  any  British  possession,  unless  such 
proceeding  is  commenced  within  six  months  after  the  com- 
mission of  the  offence ;  or  if  both  or  either  of  the  parties  to 
the  proceeding  happen  during  such  time  not  to  be  within  the 
jurisdiction  of  any  court  capable  of  dealing  with  the  case,  unless 
the  same  is  commenced  within  two  months  after  they  both 
first  happen  to  arrive  or  to  be  at  one  time  within  such  juris- 
diction : 

(3.)  No  order  for  the  payment  of  money  shall  be  made  under  this  Act 
in  any  summary  proceeding  instituted  in  the  United  Kingdom, 
unless  such  proceeding  is  commenced  within  six  months  after  the 
cause  of  complaint  arises ;  or,  if  both  or  either  of  the  parties 
happen  during  such  time  to  be  out  of  the  United  Kingdom, 
unless  the  same  is  commenced  within  six  months  after  they 
both  first  happen  to  arrive  or  to  be  at  one  time  within  the 
same: 

(4.1  No  order  for  the  payment  of  money  shall  be  made  under  this  Act 

in  any  summary  proceeding  instituted  in  any  British  possession, 

unless  such  proceeding  is  commenced  within  six  months  after 

the  cause  of  complaint  arises;  or,  if  both  or  either  of  the  parties 

to  the  proceeding  happen  during  such  time  not  to  be  within 

the  jurisdiction  of  any  court  capable  of  dealing  with  the  case, 

unless  the  same  is  commenced  within  six  months  after  they 

both  first  happen  to  arrive  or  be  at  one  time  within  such 

jurisdiction. 

And  no  provision  contained  in  any  other  Act  or  Acts,  Ordinance  or 

Ordinances   for  limiting  the  time  within  which  summary  proceedings 

may  be  instituted  shall  affect  any  summary  proceeding  under  this  Act. 

Section  526.  (2) 

Document  Any  document  required  by  this  Act  to  be  executed  in  the  presence  of 

proved  without  or  to   be  attested  by  any  witness  or  witnesses,  may  be  proved  by  the 
calling  attest- 
ing witness.  (i)  Sec.  683,  57  &  58  Vict.  c.  60. 

(2)  Sec.  694,  ibid. 
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evidence  of  any  person  who  is  able  to  bear  witness  to  the  requisite  facts, 
without  calling  the  attesting  witness  or  witnesses  or  any  of  them. 

Section  527.  Q 
"Whenever  any  injury  has,  in  any  part  of  the  world,  been  caused  to  Power  of  judge 
any  property  belonging  to  Her  Majesty  or  to  any  of  Her  Majesty's  sub-  °££°^r 
jects  by  any  foreign  ship,  if  at  any  time  thereafter  such  ship  is  found  "^ir°ity  to 
in  any  port  or  river  of  the  United  Kingdom  or  within  three  miles  of  the  arrest  foreign 
coast  thereof,  it  shall  be  lawful  for  the  judge  of  any  court  of  record  in  ship  that  has 
the  United  Kingdom,  or  for  the  judge  of  the  High  Court  of  Admiralty,  occasioned 
or  in  Scotland  the  Court  of  Session,  or  the  sheriff  of  the  county  within  damage, 
whose  jurisdiction  such  ship  may  be,  upon  its  being  shown  to  him  by  any 
person  applying  summarily  that  such  injury  was  probably  caused  by  the 
misconduct  or  want  of  skill  of  the  master  or  mariners  of  such  ship,  to 
issue  an  order  directed  to  any  officer  of  Customs  or  other  officer  named 
by  such  judge,  requiring  him  to  detain  such  ship  until  such  time  as  the 
owner,  master,  or  consignee  thereof  has  made  satisfaction   in  respect  of 
such  injury  or  has  given  security  to  be  approved  by  the  judge,  to  abide 
the  event  of  any  action,   suit,  or  other  legal  proceeding  that  may  be 
instituted  in  respect  of  such  injury,  and  to  pay  all  costs  and  damages 
that  may  be  awarded  thereon ;    and  any  officer  of  Customs  or  other 
officer  to  whom  such  order  is  directed  shall  detain  such  ship  accordingly. 

Section  528.  (2) 

In  any  case  where  it  appears  that  before  any  application  can  be  made  Power  in  cer- 
under  the  foregoing  section  such  foreign  ship  will  have  departed  be-  tain  cases  to 
yond  the  limits  therein  mentioned,  it  shall  be  lawful  for  any  commis-  «ek"n  sniP 
sioned  officer  on  full  pay  in  the  military  or  naval  service  of  Her  Majesty,     *t°™  ^ade'to 
or  any  British  officer  of  Customs  or  any  British  consular  officer,  to  detain  iUaVe. 
such  ship  until  such  time  as  will  allow  such  application  to  be  made  and 
the  result  thereof  to  be  communicated  to  him  ;  and  no  such  officer  shall 
be  liable  for  any  costs  or  damages  in  respect  of  such  detention  unless 
the  same  is  proved  to  have  been  made  without  reasonable  grounds. 

Section  529.  (3) 

In  any  action,  suit,  or  other  proceeding  in  relation  to  such  injury,  the  Who  to  be 
person  so  giving  security  as  aforesaid  shall  be  made  defendant  or  defender  defendant  to 
and  shall  be  stated  to  be  the  owner  of  the  ship  that  has  occasioned  such  suit  m  sncil 
damage ;  and  the  production  of  the  order  of  the  judge  made  in  relation  cases- 
to  such  security  shall  be  conclusive  evidence  of  the  liability  of  guch 
defendant  or  defender  to  such  action,  suit,  or  other  proceeding. 

Legal  Procedure  (Scotland).  Legal 

Section  530.(<)  Jag. 

In  Scotland  every  offence  which  by  this  Act  is  described  as  a  felony  or  Offences 
misdemeanor  may  be  prosecuted  by  indictment  or  criminal  letters  at' the  punishable  as 

misdemeanors. 
(')  Sec.  688  (1),  57  &  58  Vict.  c.  60. 
(')  See.  688  (2),  ibid. 
(3)  Sec.  688  (3),  ibid. 
(*)  Sec.  702  ibid. 
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instance  of  Her  Majesty's  Advocate  before  the  High  Court  of  Justiciary, 
or  by  criminal  libel  at  the  instance  of  the  procurator  fiscal  of  the  county 
before  the  sheriff,  and  shall  be  punishable  with  fine  and  with  imprison- 
ment, with  or  without  hard  labour  in  default  of  payment,  or  with 
imprisonment,  with  or  without  hard  labour,  or  with  both,  as  the  court 
may  think  fit,  or  in  the  case  of  felony  with  penal  servitude,  where  the 
court  is  competent  thereto ;  and  such  court  may  also,  if  it  think  fit, 
order  payment  by  the  offender  of  the  costs  and  expenses  of  the  pro- 
secution. 


Summary  pro- 
ceedings. 


Section  531.Q) 

In  Scotland,  all  prosecutions,  complaints,  actions,  or  proceedings  under 
this  Act,  other  than  prosecutions  for  felonies  or  misdemeanors,  may  be 
brought  in  a  summary  form  before  the  sheriff  of  the  county,  or  before 
any  two  justices  of  the  peace  of  the  county  or  burgh  where  the  cause  of 
such  prosecution  or  action  arises,  or  where  the  offender  or  defender  may 
be  for  the  time,  and  when  of  a  criminal  nature  or  for  penalties,  at  the 
instance  of  the  procurator  fiscal  of  court,  or  at  the  instance  of  any  party 
aggrieved;  with  concurrence  of  the  procurator  fiscal  of  court ;  and  the 
court  may,  if  it  think  fit,  order  payment  by  the  offender  or  defender  of 
the  costs  of  the  prosecution  or  action. 


Section  532.  (2) 

Form  of  com-         ^n  Scotland  all  prosecutions,  complaints,  actions,  or  other  proceedings 
plaint.  under  this  Act  may  be  brought  either  in  a  written  or  printed  form, 

or  partly  written  and  partly  printed,  and  where  such  proceedings  are 
brought  in  a  summary  form  it  shall  not  be  necessary  in  the  complaint  to 
recite  or  set  forth  the  clause  or  clauses  of  the  Act  on  which  such  pro- 
ceeding is  founded,  but  it  shall  be  sufficient  to  specify  or  refer  to  such 
clause  or  clauses,  and  to  set  forth  shortly  the  cause  of  complaint  or 
action,  and  the  remedy  sought ;  and  when  such  complaint  or  action  is 
brought  in  whole  or  in  part  for  the  enforcement  of  a  pecuniary  debt 
or  demand,  the  complaint  may  contain  a  prayer  for  warrant  to  arrest 
upon  the  dependence. 


Mode  of 
requiring  ap- 
pearance of 
defender  and 
witnesses. 


Section  533.  (3) 

In  Scotland,  on  any  complaint  or  other  proceeding  brought  in  a 
summary  form  under  this  Act  being  presented  to  the  sheriff  clerk  or 
clerk  of  the  peace,  he  shall  grant  warrant  to  cite  the  defender  to  appear 
personally  before  the  said  sheriff  or  justices  of  the  peace  on  a  day  fixed, 
and  at  the  same  time  shall  appoint  a  copy  of  the  same  to  be  delivered  to 
him  by  a  sheriff  officer  or  constable,  as  the  case  may  be,  along  with  the 
citation ;  and  such  deliverance  shall  also  contain  a  warrant  for  citing 
witnesses  and  havers  to  compear  at  the  same  time  and  place,  to  give 
evidence  and  produce  such  writs  as  may  be  specified  in  their  citation ; 
and  where  such  warrant  has  been  prayed  for  in  the  complaint  or  other 
proceeding,  the  deliverance  of  the  sheriff  clerk  or  clerk  of  the  peace 
shall  also  contain  warrant  to  arrest  upon  the  dependence  in  common 

(')  Sec.  703,  57  &  58  Vict.  c.  60. 

(2)  Sec.  704,  ibid. 

(3)  Sec.  705,  ibid. 
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form  :  Provided  always,  that  where  the  apprehension  of  any  party,  with 
or  without  a  warrant,  is  authorized  by  this  Act,  such  party  may  be 
detained  in  custody  until  he  can  be  brought  at  the  earliest  opportunity 
before  any  two  justices,  or  the  sheriff  who  may  have  jurisdiction  in  the 
place,  to  be  dealt  with  as  this  Act  directs,  and  no  citation  or  induciae 
shall  in  such  case  be  necessary. 


Section  534.  C1) 

When  it  becomes  necessary  to  execute  such  arrestment  on  the  depend-  Backing  arrest- 
ence  against  goods  or  effects  of  the  defender  within  Scotland,  but  not  ments. 
locally  situated  within  the  jurisdiction  of  the  sheriff  or  justices  of  the 
peace  by  whom  the  warrant  to  arrest  has  been  granted,  it  shall  be  com- 
petent to  carry  the  warrant  into  execution  on  its  being  indorsed  by  the 
sheriff  clerk  or  clerk  of  the  peace  of  the  county  or  burgh  respectively 
within  which  such  warrant  comes  to  be  executed. 


Section  535. 

In  all  proceedings  under  this  Act  in  Scotland  the  sheriff  or  justices  Compelling 
of  the  peace  shall  have  the  same  power  of  compelling   attendance  of  attendance  of 
witnesses  and  havers  as  in  cases  falling  under  their  ordinary  jurisdiction.  yn  nesses- 


Section  536. 

The  whole  procedure  in  cases  brought  in  a  summary  form  before  the  Provisions  to 
sheriff  or  justices  of  the  peace  in  Scotland  shall  be  conducted  viva  voce,  te  Tiv*  Voce- 
without  written   pleadings,  and  without  taking  down  the  evidence  in 
writing,  and  no  record  shall  be  kept  of  the  proceedings  other  than  the 
complaint,  and  the  sentence  or  decree  pronounced  thereon. 


Section  537. 

It  shall  he  in  the  power  of   the  sheriff  or  justices  of  the  peace  in  Power  to 
Scotland  to  adjourn  the  proceedings  from  time  to  time  to  any  day  or  adjourn, 
days  to  be  fixed  by  them,  in  the  event  of  absence  of  witnesses  or  of  any 
other  cause  which  shall  appear  to  them  to  render  such  adjournment 
necessary. 

Section  538.  (2) 

In  Scotland  all  sentences  and  decrees  to  be  pronounced  by  the  sheriff  Sentence  to  be 
or  justices  of  the  peace  upon  such   summary  complaints  shall  be  in  in  writing, 
writing ;  and  where  there  is  a  decree  for  payment  of  any  sum  or  sums  Imprisonment 
of  money  against  a  defender,  such   decree   shall   contain   warrant  for  \°  be  inflicted 
arrestment,  poinding,  and  imprisonment   in   default  of  -payment,   such  ln  ^efault  of 
arrestment,  poinding,  or  imprisonment  to  be  carried  into  effect  by  sheriffs'  Paymen  • 
officers  or  constables,  as  the  case  may  be,  in  the  same  manner  as  in  cases 
arising  under  the  ordinary  jurisdiction  in  the  sheriff  or  justices :  Pro- 

(>)  Sec  706,  57  &  58  Vict.  c.  60. 
(*)  Sec.  707,  ibid. 
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vided  always,  that  nothing  herein  contained  shall  be  taken  or  construed 
5  &  6  W.  i.  t0  repeal  or  affect  an  Act  of  the  fifth  and  sixth  years  of  William  the 
c.  70.  Fourth,  intituled  "  An  Act  for  abolishing,  in  Scotland,  imprisonment 

for  civil  debts  of  small  amount." 


Sentence  and 
penalties  in 
default  of 
defender's 
appearance. 


Section  539.  (!) 

In  all  summary  complaints  and  proceedings  for  recovery  of  any  penalty 
or  sum  of  money  in  Scotland,  if  a  defender  who  has  been  duly  cited 
shall  not  appear  at  the  time  and  place  required  by  the  citation,  he  shall 
be  held  as  confessed,  and  sentence  or  decree  shall  be  pronounced  against 
him  in  terms  of  the  complaint,  with  such  costs  and  expenses  as  to  the 
court  shall  seem  fit :  Provided  always,  that  he  shall  be  entitled  to  obtain 
himself  reponed  against  any  such  decree  at  any  time  before  the  same  be 
fully  implemented,  by  lodging  with  the  clerk  of  court  a  reponing  note, 
and  consigning  in  his  hands  the  sum  decerned  for,  and  the  costs  which 
had  been  awarded  by  the  court,  and  on  the  same  day  delivering  or 
transmitting  through  the  post  to  the  pursuer  or  his  agent  a  copy  of  such 
reponing  note ;  and  a  certificate  by  the  clerk  of  court  of  such  note 
having  been  lodged  shall  operate  as  a  sist  of  diligence  till  the  cause  shall 
have  been  reheard  and  finally  disposed  of,  which  shall  be  on  the  next 
sitting  of  the  court,  or  on  any  day  to  which  the  court  shall  then 
adjourn  it. 


Warrant  to 
apprehend  in 
default  of 
appearance. 


Section  540. 

In  all  summary  complaints  or  other  proceedings  not  brought  for  the 
recovery  of  any  penalty  or  sum  of  money  in  Scotland,  if  a  defender, 
being  duly  cited,  shall  fail  to  appear,  the  sheriff  or  justices  may  grant 
warrant  to  apprehend  and  bring  him  before  the  court. 


Section  541.  (2) 

Backing  In  all  cases  where  sentences  or  decrees  of  the  sheriff  or  justices  require 

sentences  or        to  be  enforced  within  Scotland,  but  beyond  the  jurisdiction  of  the  sheriff 

decrees.  or  justices  by  whom  such  sentences  or  decrees  have  been  pronounced, 

it  shall  be  competent  to  carry  the  same  iuto  execution  upon  the  same 

being  endorsed  by  the  sheriff  clerk  or  clerk  of  the  peace  of  the  county 

or  burgh  within  which  such  execution  is  to  take  place. 


Orders  not  to 
lie  quashed  for 
■want  of  form ; 
and  to  he  final. 


Section  542.  (3) 

No  order,  decree,  or  sentence  pronounced  by  any  sheriff  or  justice  of 
the  peace  in  Scotland  under  the  authority  of  this  Act  shall  be  quashed  or 
vacated  for  any  misnomer,  informality,  or  defect  of  form  ;  and  all  orders, 
decrees,  and  sentences  so  pronounced  shall  be  final  and  conclusive,  and 
not  subject  to  suspension,  advocation,  reduction,  or  to  any  form  of  review 
or  stay  of  execution,  except  on  the  ground  of  corruption  or  malice  on 
the  part  of  the  sheriff  or  justices,  in  which  case  the  suspension,  advoca- 
tion, or  reduction  must  be  brought  within  fourteen  days  of  the  date  of 

(')  Sec.  708,  57  &  58  Vict.  K,  60. 
(')  See.  706,  ibid. 
(?)  Sec.  703,  ibid. 
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the  order,  decree,  or  sentence  complained  of :  Provided  always,  that  no 
stay  of  execution  shall  be  competent  to  the  effect  of  preventing  immediate 
execution  of  such  order,  decree,  or  sentence. 


Section  543.  (*) 

Such  of  the  general  provisions  with  respect  to  jurisdiction,  procedure   General  rules, 
and  penalties  contained  in   this  Act  as  are  not  inconsistent  with  the   so  far  as  apP1'- 
special  rules  herein-before  laid  down  for  the  conduct  of  legal  proceedings  to  penait,ies 
and  the  recovery  of  penalties  in  Scotland,  shall,  so  far  as  the  same  are   and  proceedings 
applicable,    extend  to   such  last-mentioned   proceedings  and  penalties :   in  Scotland. 
Provided  always,  that  nothing  in  this  Act  contained  shall  be  held  in  any 
way  to  annul  or  restrict  the  common  law  of  Scotland  with  regard  to  the 
prosecution  or  punishment  of  offences  at  the  instance  or  by  the  direction 
of  the  Lord  Advocate,  or  the  rights  of  owners  or  creditors  in  regard  to 
enforcing  a  judicial  sale  of  any  ship  and  tackle,  or  to  give  to  the  High 
Court  of  Admiralty  of  England  any  jurisdiction  in  respect  of  salvage  in 
Scotland  which  it  has  not  heretofore  had  or  exercised. 


ENACTMENT  OF  MEECHANT  SHIPPING  ACT, 
(39  &  40  Vict.  c.  80.),  APPLIED. 


1876 


[Note. — The  whole  Act  was  repealed  by  Merchant  Shipping  Act,  passed 
25  Aug.  1894,  57  &  58  Vict.  c.  60.;  but  nothing  in  that  Act  was  to 
affect  the  Behring  Sea  Award  Act :  sec.  745  (/)]. 


Section  34.  (2) 

Where  under  the  Merchant  Shipping  Acts,  1854  to  1876,  or  any  of  Enforcing^ 
them,  a  ship  is  authorized  or  ordered  to  be  detained,  any  commissioned  d^114'011  °f 
officer  on  full  pay  in  the  naval  or  military  service  of  Her  Majesty,  or  shlp' 
any  officer  of  the  Board  of  Trade  or  Customs,  or  any  British   consular 
officer  may  detain  the  ship,  and  if  the  ship  after  such  detention  or  after 
service  on  the  master  of  any  notice  of  or  order  for  such  detention  proceeds 
to  sea  before  it  is  released  by  competent  authority,  the  master  of  the 
ship,  and  also  the  owner,  and  any  person  who  sends    the  ship  to  sea  if 
such  owner  or  person  be  party  or  privy  to  the  offence,  shall  forfeit  and 
pay  to  Her  Majesty  a  penalty  not  exceeding  one  hundred  pounds. 

Where  a  ship  so  proceeding  to  sea  takes  to  sea  when  on  board  thereof 
in  the  execution  of  his  duty  any  officer  authorized  to  detain  the  ship,  or 
any  surveyor  or  officer  of  the  Board  of  Trade  or  Customs,  the  owner  and 
master  of  the  ship  shall  each  be  liable  to  pay  all  expenses  of  and 
incidental  to  the  officer  or  surveyor  being  so  taken  to  sea,  and  also  a 
penalty  not  exceeding  one  hundred  pounds,  or,  if  the  offence  is  not 
prosecuted  in  a  summary  manner,  not  exceeding  ten  pounds  for  every 
day  until  the  officer  or  surveyor  returns,  or  until  such  time  as  would 
enable  him  after  leaving  the  ship  to  return  to  the  port  from  which  he  is 
taken,  and  such  expenses  may  be  recovered  in  like  manner  as  the  penalty. 

(!)  Sec.  710,  57  &  58  Vict.  c.  60. 
(2)  Sec.  692,  ibid. 


926 


57  &  58  VICT.  e.  39.— PEIZE  COURTS. 


[1894. 


Exception  as  to 
property  in 
British 
possessions. 


57  &  58  VICT.  (1894)  c.  30. 
THE  EINANCE  ACT. 
[Slat  July  1894.] 

British  Possessions. 

20. — (1.)  Where  the  commissioners  are  satisfied  that  in  a  British 
possession  to  which  this  section  applies,  duty  is  payable  by  reason  of  a 
death  in  respect  of  any  property  situate  in  such  possession,  and  passing 
on  such  death,  they  shall  allow  a  sum  equal  to  the  amount  of  that  duty 
to  be  deducted  from  the  estate  duty  payable  in  respect  of  that  property 
on  the  same  death. 

(2.)  Nothing  in  this  Act  shall  be  held  to  create  a  charge  for  estate 
duty  on  any  property  situate  in  a  British  possession,  while  so  situate, 
or  to  authorize  the  commissioners  to  take  any  proceedings  in  a  British 
possession  for  the  recovery  of  any  estate  duty. 

(3.)  Her  Majesty  the  Queen  may,  by  Order  in  Council,  apply  this 
section  to  any  British  possession  where  Her  Majesty  is  satisfied  that, 
by  the  law  of  such  possession,  either  no  duty  is  leviable  in  respect  of 
property  situate  in  the  United  Kingdom  when  passing  on  death,  or  that 
the  law  of  such  possession  as  respects  any  duty  so  leviable  is  to  the 
like  effect  as  the  foregoing  provisions  of  this  section. 

(4.)  Her  Majesty  in  Council  may  revoke  any  such  order,  where  it 
appears  that  the  law  of  the  British  possession  has  been  so  altered  that  it 
would  not  authorize  the  making  of  an  order  under  this  section;  See 
L.E.  Dig.  1891-5,  255. 


57  &  58  VICT.  (1894)  c.  39. 

An  Act  to  make  further  provision  for  the  establish- 
ment of  Prize  Courts,  and  for  other  purposes  con- 
nected therewith.  \Vlth  Aug.  1894.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

Short  title.  1.  This  Act  may  be  cited  as  the  Prize  Courts  Act,  1894. 

Constitution  2. —  (1-)  Any  commission,  warrant,  or  instructions  from  Her  Majesty 

of  prize  courts     the  Queen  or  the  Admiralty  for  the  purpose  of  commissioning  or  regulating 
in  British  the  procedure  of  a  prize  court  at  any  place  in  a  British  possession  may, 

possessions.  notwithstanding  the  existence  of  peace,  be  issued  at  any  time,  with  a 
direction  that  the  court  shall  act  only  upon  such  proclamation  as  herein- 
after mentioned  being  made  in  the  possession. 

(2.)  Where  any  such  commission,  warrant,  or  instructions  have  been 
issued,  then,  subject  to  instructions  from  Her  Majesty,  the  Vice- 
Admiral  of  such  possession  may,  when  satisfied  by  information  from 
a  Secretary  of  State  or  otherwise,  that  war  has  broken  out  between 
Her  Majesty  and  any  foreign  State,  proclaim  that  war  has  so  broken 
out,  and  thereupon  the  said  commission,  warrant,  and  instructions  shall 
take  effect  as  if  the  same  had  been  issued  after  the  breaking  out  of  such 
war  and  such  foreign  State  were  named  therein. 
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(3.)  The  said  commission  and  warrant  may  authorize  either  a  Vice- 
Admiralty  Court  or  a  Colonial  Court  of  Admiralty,  within  the  meaning 
of  the  Colonial  Courts  of  Admiralty  Act,  1890,  to  act  as  a  prize  court,  53  &  54  Vict, 
and  may  establish  a  Vice- Admiralty  Court  for  that  purpose.  c-2'- 

(4.)  Any  such  commission,  warrant,  or  instructions  may  be  revoked  or 
altered  from  time  to  time. 

(5.)  A  court  duly  authorized  to  act  as  a  prize  court  during  any  war 
shall  after  the  conclusion  of  the  war  continue  so  to  act  in  relation  to,  and 
finally  dispose  of,  all  matters  and  things  which  arose  during  the  war, 
including  all  penalties  and  forfeitures  incurred  during  the  war. 

3. — (1.)  Her  Majesty  the  Queen  in  Council  may  make  rules  of  court  Rules  of 
for  regulating,  subject  to  the  provisions  of  the  Naval  Prize  Act,  1864,  court  for 
and  this  Act,  the   procedure  and  practice  of  prize  courts  within  the  an.(i  fees  in 
meaning  of  that  Act,  and  the  duties  and  conduct  of  the  officers  thereof,  s  J\  2„  I,;* 
and  of  the  practitioners  therein,  and  for  regulating  the  fees  to  be  taken  c#  25. 
by  the  officers  of  the  courts,  and  the  costs,  charges,  and  expenses  to  be 
allowed  to  the  practitioners  therein. 

(2.)  Every  rule  so  made  shall,  whenever  made,  take  effect  at  the 
time  therein  mentioned,  and  shall  be  laid  before  both  Houses  of  Parlia- 
ment, and  shall  be  kept  exhibited  in  a  conspicuous  place  in  each  court 
to  which  it  relates. 

(3.)  This  section  shall  be  substituted  for  section  thirteen  of  the  Naval  27  &  28  Viet. 
Prize  Act,  1 864,  which  section  is  hereby  repealed.  e.  25. 

(4.)  If  any  Colonial  Court  of  Admiralty  within  the  meaning  of  the  53  &  54  yict. 
Colonial  Courts  of  Admiralty  Act,  1890,  is  authorized  under  this  Act  or  c.  27. 
otherwise  to  act  as  a  prize  court,  all  fees  arising  in  respect  of  prize 
business  transacted  in   the  court  shall  be  fixed,  collected,  and  applied 
in  like  manner  as  the  fees  arising  in  respect  of  the  Admiralty  business  of 
the  court  under  the  said  Act. 

4.  Her   Majesty   the  Qaeen  in  Council    may  make   rules  of   court  As  to  Vice- 
for  regulating  the  procedure  and  practice,  including  fees  and  costs,  in  a  Admiralty 
Vice-Admiralty  Court,  whether  under  this  Act  or  otherwise.  Courts. 

5.  Section  twenty-five  of   the  Government  of    India  Act,  1800,  is  Repeal  of 
hereby  repealed.  39  &  40 

Geo.  8.  c.  79. 
s.  25. 

57  &  58  VICT.  (1894)  c.  60. 

[Summarised  chiefly  with  a  view  to  colonial,  but  also  in 
respect  to  general  application.] 

An  Act  to  consolidate  Enactments  relating  to  Merchant 
Shipping.1  [25th  Aug.  1894.] 

PART  1.— This  answers  to  Part  2  of  17  &  18  Vict.  c.  104. 
By  Sect.  91  Part  1   is   extended  to   the   whole   of  Her   Majesty's 
dominions. 

Registry. 

1.  A  ship  shall  not  be  deemed  to  be  a  British  ship  unless  owned  Qualification 
wholly  by  persons  of  the  following  description :  for  owning 

(a.)  Natural-born  British  subjects :  British  ships. 

1  [Proposed  by  Bill  in  1896  to  be  amended  by  applying  to  all  contracts  made  for 
the  carriage  of  animals  by  sea,  sect.  7  of  the  Railway  Canal  Traffic  Reflation 
Aet  1854,  17  &  18  Vict.  c.  31.  s 
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(6.)  Persons  naturalized  by  or  in  pursuance  of  an  Act  of  Parliament 
of  the  United  Kingdom,  or  by  or  in  pursuance  of  an  Act  or 
ordinance  of  the  proper  legislative  authority  in  a  British  pos- 
session : 
(c.)  Persons  made  denizens  by  letters  of  denization  ;  and 
(d.)  Bodies  corporate  established  under  and  subject  to  the  laws  of 
some   part   of   Her   Majesty's   dominions,   and  having  their 
principal  place  of  business  in  those  dominions  : 
Provided  that  any  person  who  either — 
(i)  being  a   natural-born   British   subject  has   taken  the   oath    of 
allegiance  to  a  foreign  sovereign  or  state   or  has   otherwise 
become  a  citizen  or  subject  of  a  foreign  state;  or 
(ii)  has  been  naturalized  or  made  a  denizen  as  aforesaid  ; 
shall  not  be  qualified  to  be  owner  of  a  British  ship  unless,  after  taking 
the  said  oath,  or  becoming  a  citizen  or  subject  of  a  foreign  state,  or  on 
or  after  being  naturalized  or  made  denizen  as  aforesaid,  he  has  taken  the 
oath  of  allegiance  to  Her  Majesty  the  Queen,  and  is  during  the  time  he 
is  owner  of  the  ship  either  resident  in  Her  Majesty's  dominions,  or  partner 
in  a  firm  actually  carrying  on  business  in  Her  Majesty's  dominions. 

2,  3.  Every  British  ship  must  be  registered  (except  exempted), 
otherwise  not  recognised  as  a  British  ship,  and  may  be  detained  until 
certificate  of  registration  is  produced.  The  exempted  ships  were  ships  of 
15  tons  employed  solely  on  rivers  or  coast  of  the  United  Kingdom  or 
on  the  rivers  or  coasts  of  some  British  possession  within  which  the 
managing  owners  are  resident,  and  (2)  ships  not  exceeding  30  tons  and  not 
having  a  whole  deck,  and  employed  solely  in  fishing  and  trading  coastwise 
on  the  shores  of  Newfoundland  or  adjacent  parts,  or  in  the  Gulf  of  St. 
Lawrence  or  adjacent  coasts  of  Canada.    17  &  18  Vict.  c.  104,  s.  19. 

4.  The  procedure  for  registration  is  given.  This  Sec.  provides  that  at 
any  port  in  the  United  Kingdom  or  Isle  of  Man  the  registrars  of  ships 
shall  be  the  chief  officer  of  customs.  In  the  Channel  Islands  the  same, 
together  with  the  Governor  :  in  Malta  and  Gibraltar  the  Governor :  at 
Calcutta,  Madras,  Bombay,  the  port  officer,  (c)  "  At  any  other  port  in 
any  British  possession  approved  by  the  Governor  of  the  possession  for  the 
registry  of  ships,  the  chief  officer  of  customs,  or  if  there  is  no  such  officer 
there  resident,  the  Governor  of  the  possession  in  which  the  port  is 
situate,  or  any  officer  appointed  for  the  purpose  by  the  Governor."  (6.)  At 
a  port  of  registry  established  by  Order  in  Council  persons  of  the  descrip- 
tion declared  by  the  order. 

(2.)  "  Notwithstanding  anything  in  this  section  Her  Majesty  may  by 
Order  in  Council  declare  with  respect  to  any  British  possession  named  in 
the  Order,  not  being  the  Channel  Islands  or  the  Isle  of  Man,  the  descrip- 
tion of  persons  who  are  to  be  registrars  of  British  ships  in  that  possession." 
A  registrar  is  not  to  be  liable  for  any  damages  unless  he  is  in  wilful  default. 

5.  A  register  book  is  to  be  kept.  The  ship  shall  be  divided  into 
64  shares :  and  not  more  than  64  individuals  shall  be  entitled  to  be  regis- 
tered except  where  the  Act  provides  for  joint  owners  or  owners  by 
transmission  :  that  this  rule  was  not  to  affect  the  beneficial  title  of  any 
number  of  persons  or  of  any  company  claiming  through  any  registered  or 
joint  owner.  No  one  can  be  registered  as  owner  of  a  fractional  part  of 
a  share,  but  any  number  of  persons  up  to  five  may  be  registered  as  joint 
owners  of  a  ship  or  of  any  share  or  shares  therein.  Joint  owners  are 
to  be  considered  as  constituting  one  person  only  as  regards  registration, 
and  cannot  dispose  in  severalty  of  any  interest  in  a  ship,  or  in  any  share 
therein.    A  corporation  may  be  registered  as  owner  in  itsjcorporate  name. 
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6.  Every  British  ship  shall  before  registry,  be  surveyed  by  a  surveyor 
of  ships  and  her  tonnage  ascertained.  For  above,  see  17  &  18  Vict, 
c.  104.  ss.  30,  32,  37,  36. 

7.  Every  British  ship  shall  be  marked  with  her  name  on  her  bows 
and  the  name  of  her  port  of  registry  on  her  stern  ;  her  official  number 
and  tonnage  on  her  main  beam,  and  her  draught  of  water  on  each  side 
of  her  stem  and  sternpost.    36  &  37  Vict.  c.  85.  s.  3. 

8.  Application  for  registry  of  a  ship  is  to  be  made  by  the  person 
requiring  to  be  registered  as  owner,  or  in  the  case  of  several  individuals 
or  a  corporation  by  their  or  its  agent.     17  &  18  Vict.  c.  104.  s.  35. 

9.  A  declaration  of  ownership  is  to  be  made  by  the  person,  or  in  the 
case  of  a  corporation  its  agents,  giving  particulars  of  his  qualification  or 
the  corporation's  constitution  and  business  :  the  time  and  place  when  and 
where  the  ship  was  built,  &c. :  the  master's  name :  the  number  of  shares 
held  by  him  or  the  corporation  :  and  a  declaration  that  to  the  best  of  his 
belief  no  unqualified  person  or  body  of  persons  is  entitled  as  owner  to 
any  legal  or  beneficial  right  therein.     17  &  18  Vict.  c.  104.  s.  38. 

10.  On  the  first  registry,  the  following  evidence  is  to  be  produced  : — If 
a  British-built  ship,  a  builder's  certificate  containing  a  true  account 
of  the  proper  denomination  and  tonnage  as  estimated  by  him,  and 
where  and  on  whose  account  she  was  built;  and  if  there  has  been  any 
sale,  the  bill  of  sale.  In  the  case  of  a  foreign-built  ship,  the  above 
particulars  so  far  as  known.  If  a  condemned  ship,  an  official  copy  of  the 
condemnation.  And  if  a  person  in  granting  a  builder's  certificate  wilfully 
makes  a  false  statement  he  is  liable  to  a  penalty  up  to  100 1.  17  &  18  Vict, 
c.  104.  ss.  40,  41. 

U.  All  the  above  evidence  is  to  be  entered  in  the  register  book. 
17  &  18  Vict.  c.  104.  s.  42. 

12.  On  the  registry  of  a  ship,  the  registrar  is  to  retain  the  sur- 
veyor's certificate,  the  builder's  certificate,  any  bill  of  sale  previously 
made,  the  copy  of  the  condemnation  (if  any),  and  all  declarations  of 
ownership.     17  &  18  Vict.  c.  104.  s.  61. 

13.  The  port  at  which  a  British  ship  is  registered  for  the  time  being 
shall  be  deemed  her  port  of  registry  and  to  which  she  belongs. 

14.  On  completion  of  registration  the  registrar  is  to  grant  a  certificate 
of  registry,  comprising  the  entries  on  the  register  and  the  name  of  the 
master. 

15.  The  certificate  of  register  is  to  be  used  only  for  the  lawful 
navigation  of  the  ship,  and  is  not  to  be  subject  to  detention  by  reason  of 
any  title,  lien,  charge,  or  interest  whatever.  (2)  If  any  person,  whether 
interested  in  the  ship  or  not,  refuses  to  deliver  up  the  certificate  to  the 
person  entitled  to  its  custody  for  the  lawful  navigation  of  the  ship  or  to 
any  registrar,  officer  of  customs,  or  oilier  person  entitled  by  law  to  require 
such  delivery,  any  justice  or  any  court  capable  of  taking  cognizance  of 
the  matter  may  summon  such  person,  and  unless  he  shows  there  was 
reasonable  cause  for  such  refusal  the  offender  shall  be  liable  to  a  fine  not 
exceeding  100/.  (3)  Or  if  the  person  so  refusing  absconds  or  persists  in 
his  refusal  to  give  up  the  certificate,  the  justice  or  the  court  shall  certify 
the  fact,  and  proceedings  may  then  be  taken  as,  for  a  certificate  mislaid, 
lost,  or  destroyed.     17  &  18  Vict.  c.  104.  ss.  50,  51. 
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16.  A  penalty  is  imposed  on  wrongful  use  of  the  certificate.     17  &  18 
Vict.  e.  104.  s.  52. 

17  18.  Powers  are  given  with  the  approval  of  the  Commissioners 
of  Customs  to  the  registrar  of  the  ship's  port  to  grant  a  new  certificate 
on  delivery  up  of  the  old  in  lieu  of  an  original  certificate  lost  or  destroyed. 
If  the  ship  is  not  at  her  port  of  registry,  then  the  master  or  some  person 
having  knowledge  of  the  facts,  is  to  make  a  declaration,  and  the  registrar 
or  consular  officer  at  that  port  is  to  grant  a  provisional  certificate,  which 
is  to  be  within  10  days  after  the  arrival  of  the  ship  at  her  port,  in  the 
United  Kingdom,  if  the  port  of  registry  is  there,  or  in  a  British  possession, 
or  Order  in  Council  port  of  registry,  delivered  up  to  the  registrar  of  her 
port  of  registry,  and  a  new  certificate  obtained.  17  &  18  Vict.  c.  104.  ss.  47, 
48. 

19,  20.  An  endorsement  is  to  be  made  on  the  registry  of  the 
last  appointed  master  or  any  change  of  ownership.  17  &  18  Vict.  c.  104. 
ss.  45,  46. 

21.  Notice  that  a  ship  is  lost  or  when  she  ceases  to  bs  British-owned 
is  to  be  given  at  her  port  of  registry,  and  her  certificate  delivered  up ; .  if 
such  event  happens  away  from  her  port,  then  within  10  days  of  the 
master's  arrival  in  port  he  is  to  deliver  the  certificate  to  the  registrar,  or 
if  none  there,  then  to  the  British  consular  officer.  And  these  persons 
are  to  forward  it  to  the  registrar  of  the  ship's  port.  17  &  18  Vict. 
c.  104.  s.  53. 

22.  A  provisional  certificate  for  a  ship  on  her  becoming  British- 
owned  may  be  granted  by  British  consular  officer  if  the  port  is  not  within 
Her  Majesty's  dominions  nor  a  port  of  registry  by  Order  in  Council. 
17  &  18  Vict.  c.  104.  s.  54. 

23.  Commissioners  of  Customs  or  Governor  of  a  British  possession 
may  for  special  reasons  grant  a  temporary  pass  from  one  port  to  another 
without  the  ship  being  previously  registered.     17  &  18  Vict.  c.  104.  s.  98. 

24-26.  Transfer  of  ship  or  shares  shall  be  by  bill  of  sale  containing 
a  description  of  the  ship ;  and  transferee  shall  make  a  declaration  of  his 
qualification  to  own  a  British  ship ;  and  every  bill  of  sale  shall  be  registered 
in  the  register  book  of  the  ship's  port.  17  &  18  Vict.  c.  104.  ss.  55,  56. 
57. 

27  deals  with  transmission  of  property  in  ship  on  death,  ^bank- 
ruptcy, marriage,  of  registered  owner.    17  &  18  Vict.  c.  104.  ss.  58, 59, 60. 

28.  Where  the  property  or  a  share  in  a  British  ship  is  transferred  by 
such  cause  as  in  s.  27  to  a  person  not  qualified  as  owner.  If  the  ship  is 
registered  in  England  the  High  Court,  in  Scotland  the  Court  of  Session, 
and  in  any  British  possession  the  principal  civil  jurisdiction,  may,  on  the 
application  of  the  unqualified  person,  order  a  sale  and  direct  that  the 
proceeds  be  paid  to  the  person  entitled.  Application  for  sale  must  be 
made  within  four  weeks  after  the  event  of  transmission  ;  if  not  made,  the 
ship  or  share  may  be  forfeited.     17  &  18  Vict.  c.  104.  ss.  62,  64. 

29.  "Where  the  court  orders  the  sale  of  the  ship  or  share  the  order  of 
court  shall  contain  a  declaration  vesting  in  some  person  named  by  the 
court  the  right  to  transfer  that  ship  or  share.  17  &  18  Vict.  c.  104. 
s.  63. 

30.  The  court  having  the  principal  jurisdiction  in  the  United 
Kingdom  or  any  British  possession  may  prohibit  transfer.  17  &  18  Vict, 
c.  104.  s.  65. 
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31  32.  A  mortgage  of  a  ship  or  share  may  be  made  security  for 
a  loan,  and  is  to  be  in  a  certain  form  and  registered.  A  note  in  the 
register,  where  the  mortgage  is  discharged,  is  also  to  be  made.  17  &  18 
Vict.  c.  104.  ss.  66,  67,  68. 

33.  If  more  than  one,  then  priority  of  registration  of  mortgages 
to  prevail.     17  &  18  Vict.  c.  104.  s.  69. 

34,  35.  Mortgagee  is  not  to  be  treated  as  owner ;  but  to  have  power 
of  sale.     17  &  18  Vict.  c.  104.  ss.  70,  71. 

36.  A  mortgage  is  not  to  be  affected  by  the  bankruptcy  of  the  mort- 
gagor after  the  date  of  the  record  of  the  mortgage.  17  &  18  Vict. 
c.  104.  s.  72. 

37,  38.  A  registered  mortgage  in  a  ship  or  share  can  be  transferred, 
and  the  transfer  is  to  be  recorded  in  the  register  book,  and  the  mortgage 
may  be  transmitted  by  marriage,  death,  or  bankruptcy,  &c.  17  &  18 
Vict.  c.  104.  ss.  73,  74,  75. 

39.  Powers  of  mortgage  and  sale  at  any  place  out  of  the  country  in 
which  the  port  of  register  of  the  ship  is,  may  be  conferred  by  certificate 
granted  by  the  registrar.     17  &  18  Vict  c.  104.  s.  76. 

40,  41.  Before  a  certificate  of  mortgage  is  granted  the  applicant  must 
state  to  the  registrar  the  name  of  the  person  to  exercise  the  powers,  and 
the  amount  of  the  charge  to  be  created,  &c,  the  place  and  limit  of  time ; 
but  (41)  a  certificate  of  mortgage  shall  not  be  granted  "so  as  to  authorise 
any  mortgage  or  sale  to  be  made— If  the  port  of  registry  of  the  ship  is 
situated  in  the  United  Kingdom,  at  any  place  within  the  United  Kingdom, 
or,  if  the  port  of  registry  is  situate  within  a  British  possession,  at  any 
place  within  the  same  British  possession :  "  or  at  an  Order^in  Council  port, 
&e.,  "  By  any  person  not  named  in  the  certificate."  17  &  18  Vict. 
c.  104.  ss.  77,  78. 

42,  43,  44,  45,  46  referred  to  contents  of  certificates  of  mort- 
gage and  sale  :  and  rules  to  be  observed  therewith  :  renewal  of  the  same 
when  lost ;  and  revocation  thereof.  17  &  18  Vict.  c.  104.  ss.  79,  80, 
81,  82,  83. 

47  provided  rules  as  to  name  of  ship ;  amongst  others,  that  a 
change  should  not  be  made  in  the  name  of  a  ship  without  the  permission 
of  the  Board  of  Trade  :  and  that  where  a  foreign  ship  becomes  a  British 
ship,  she  was  not  to  be  registered  except  by  the  name  she  bore  unless  the 
Board  of  Trade  gave  leave.     34  &  35  Vict.  c.  110.  s.  6. 

48,  49.  When  a  registered  ship  is  so  altered  as  not  to  correspond 
with  the  particulars  as  relating  to  tonnage,  &c,  in  the  register  book,  then 
if  the  alteration  is  made  at  any  port,  the  registrar  of  that  port,  or  if  none 
there,  the  registrar  at  the  first  port  at  which  the  ship  arrives  after  the 
alteration  may  on  application  and  production  of  a  certificate  from  the 
proper  surveyor  cause  the  alteration  to  be  registered.  Then  followed 
regulations  to  be  observed.     17  &  18  Vict.  c.  104.  s.  84. 

50.  The  registrar,  not  being  the  registrar  of  the  ship's  port  of  registry, 
may  on  an  application  as  to  an  alteration  in  a  ship,  either  grant  a  provisional 
certificate,  or  endorse  the  particulars  on  the  existing  certificate.  And  every 
provisional  certificate,  &c,  shall,  within  10  days  after  arrival  at  her  port  of 
discharge,  if  in  the  United  Kingdom,  if  there  registered,  or  if  registered  in 
a  British  possession  at  her  port  of  discharge  there,  and  the  same  as  to 
Order  in  Council  port,  be  delivered  up  to  the  registrar,  and  that  registrar 
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shall  cause  the  ship  to  be  registered  anew,  and  the  registrar  granting  a 
provisional  certificate  shall  send  particulars  to  the  registrar  of  the  ship's 
port.     17  &  18  Vict.  c.  104.  part  of  ss.  85,  86. 

51,  52.  There  may  be  registry  anew  on  change  of  ownership,  and  any 
unsatisfied  mortgage  or  existing  certificates  of  sale  or  mortgage  entered 
thereon  shall  be  entered  on  the  new  register.     17  &  18  Vict.  c.  104.  s.  88. 

53.  Registry  of  any  ship  may  be  transferred  from  one  port  to  another, 
and  the  registrar  of  the  old  port  is  to  send  to  the  registrar  of  the 
intended  port  every  particular  of  the  ship.  17  &  18  Vict.  c.  104.  ss.  89, 
90,  91. 

54.  When  a  ship  has  ceased  to  be  a  British  ship  she  is  not  to  be 
re-registered  until  surveyed.     36  &  37  Vict.  c.  85.  s.  6. 

55  dealt  with  incapacitated  persons,  such  as  infants  and  lunatics, 
and  gave  power  to  the  guardian  or  committee  of  such  incapacitated 
persons  to  make  declarations,  &c.     17  &  18  Vict.  c.  104.  s.  99. 

56j  57  dealt  with  trusts  and  equitable  rights.  17  &  18  Vict.  c.  104. 
s.  43  ;  25  &  26  Vict.  c.  63.  s.  3. 

58  made  the  beneficial  owners  as  well  as  the  registered  owner  either 
jointly  or  separately  liable.     17  &  18  Vict.  c.  104.  s.  100. 

59.  Ship's  managing  owner,  or  if  none  the  ship's  husband,  e.g. 
manager,  is  to  be  registered.     39  &  40  Vict.  c.  80.  s.  36. 

60.  Power  is  given  to  the  registrar,  with  the  approval  of  the  Com- 
missioners of  Customs,  to  dispense  with  declarations.  17  &  18  Vict. 
c.  104.  s.  97. 

61.  Declarations  were  to  be  made  before  a  registrar  of  British 
ships,  or  a  justice  of  the  peace,  or  a  commissioner  for  oaths,  or  a 
British  consular  officer,  and  may  be  made  on  the  part  of  a  corporation 
by  the  secretary  or  other  officer. 

62.  Fees  taken  under  this  part  of  the  Act  in  the  United  King- 
dom were  tobe  towards  the  expense  of  carrying  into  effect  this  part  of  the 
Act.  Fees  taken  in  a  British  possession  are  to  be  disposed  of  as  the  Execu- 
tive Government  there  direct,  and  if  at  an  Order  in  Council  port  as  that 
order  directF.     17  &  18  Vict.  c.  104.  s.  95. 

63-65  dealt  with  returns  to  be  made  by  registrars  in  the  United 
Kingdom.  Register  books  may  be  inspected  for  a  fee  of  one  shilling,  or 
less.  Register  books  were  to  be  admissible  as  evidence  The  forms 
in  the  2nd  part  of  the  1st  Schedule  were  to  be  used.  The  Commis- 
sioners of  Customs,  with  the  consent  of  the  Board  of  Trade,  may  give 
instructions  to  their  officers  as  to  making  entries,  attestation  of  powers 
of  attorney,  &c.  17  &  18  Vict.  c.  104.  ss.  92,  94.  35  &  36  Vict  c.  73. 
s.  4. 

66,  67.  Forgery  of  the  register  book,  &c,  declaration,  bill  of  sale, 
instrument  of  mortgage,  certificate  of  mortgage,  &c,  was  made  felony  ; 
and  making  a  false  statement  concerning  the  title  to  a  ship,  &c, 
knowing  it  to  be  false,  a  misdemeanor.  17  &  18  Vict.  c.  104.  ss.  101, 
103  (4). 

68-73  provides  that  an  officer  of  customs  shall  not  grant  a  clearance 
until  the  master  declares  the  nation  to  which  the  ship  belongs.  Then 
there  are  penalties  for  assuming  the  character  of  a  British  ship,  or 
concealing  the  British  character  or  assumption  of  a  foreign  character. 
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That  the  red  ensign,  without  any  defacement,  is  the  proper  national 
colours  for  all  ships  belonging  to  any  British  subject,  except  in  the  case 
of  Her  Majesty's  ships.  If  any  colours  usually  worn  by  Her  Majesty's 
ships  or  pendant  are  hoisted  on  board  any  British  ship  without  authority, 
a  line  up  to  500Z.  maybe  incurred,  and  the  colours  may  be  seized,  the  fine 
being  recoverable  in  the  High  Court,  iu  the  Court  of  Session,  Scotland, 
or  in  any  Colonial  Court  of  Admiralty  or  Vice-Admiralty  within  Her 
Majesty's  dominions :  but  if  prosecuted  summarily  the  fine  is  not  to  be 
higher  than  100/.  17  &  18  Vict.  c.  104.  ss.  102J  103,  104,  105,  106  ; 
52  &  53  Vict.  c.  73.  s.  13. 

74.  A  ship  belonging  to  a  British  subject  is  to  hoist  the  proper 
national  colours  on  a  signal  from  one  of  Her  Majesty's  ships :  on  entering 
or  leaving  any  foreign  port;  or  if  50  tons  gross  burden,  on  leaving  any 
British  port,  subject  to  a  fine  of  100/.  if  not  done.  52  &  53  Vict.  c.  73. 
s.  2. 

75.  Rights  of  Admiralty  saved. 

76.  Where  subject  to  forfeiture  »  ship  may  be  seized  and  detained  by 
any  commissioned  officer  on  full  pay  in  the  military  or  naval  forces  of 
Her  Majesty,  by  an  officer  of  customs  in  Her  Majesty's  dominions,  or 
any  British  consular  officer,  and  he  or  they  shall  not  be  liable,  civilly  or 
criminally,  for  such  detention  if  the  court  holds  there  were  reasonable 
grounds  for  such  seizure,  &c.  17  &  18  Vict.  c.  104.  s.  103.  See  39  &  40 
Vict.  c.  80.  s.  34. 

77.  Rules  were  laid  down  for  ascertaining  the  tonnage  of  every  ship 
to  be  registered.     17  &  18  Vict  c.  104.  s.  21 ;    52  &  53  Vict.  c.  43.  s.  1. 

78.  Allowance  for  space  occupied  by  propelling  power.  17  &  18 
Vict.  c.  104.  s.  23  ;    52  &  53  Vict.  c.  43.  s.  2. 

79.  Deductions  for  ascertaining  tonnage,  master's  accommodation  and 
crew  ;  space  occupied  by  the  helm,  &c. ;  chart  room,  and  space  occupied 
by  donkey  engine ;  and  if  a  sailing  vessel,  the  sail  room.  These  spaces 
must  be  certified  as  reasonable  in  extent  by  surveyor.  52  &  53  Vict 
c.  43.  s.  3. 

80.  Provisions  as  to  deductions  in  case  of  certain  screw  steamers. 
52  &  53  Vict.  c.  43.  s.  4. 

81.  Measurement  of  ships  with  double  bottoms  for  water  ballast, 
the  upper  side  to  be  taken  as  the  floor.     52  &  53  Vict.  c.  43.  s.  5. 

82.  Tonnage  once  ascertained  to  be  the  tonnage  of  ship,  unless  form 
or  capacity  of  ship  altered  or  tonnage  erroneously  computed.  17  &  18 
Vict.  c.  104.  s.  26. 

83.  Fees  for  measurement  to  be  paid  into  mercantile  marine  fund 
36  &  37  Vict  c.  85.  s.  30. 

84.  Whenever  ships  of  foreign  countries  adopt  tonnage  regulations 
of  this  Act,  Her  Majesty  by  Order  in  Council  may  order  that  ships  of 
that  country  shall  be  deemed  of  the  tonnage  denoted  in  their  certificates 
52  &  53  Vict.  c.  43.  s.  6. 

85.  Space  occupied  by  deck  cargo  in  a  British  or  foreign,  other  than 
a  home  trade  ship,  to  be  added  to  ship's  registered  tonnage,  and  ascertained 
by  an  officer  of  the  Board  of  Trade  or  of  Customs ;  and  tonnage  dues 
paid  for  that  space  occupied  by  goods.     39  &  40  Vict.  c.  80.  s.  23. 

86.  Surveyors  and  regulations  for  measurement  for  ships. 

87.  Levy  of  tonnage  rates  under  Local  Acts  on  the  registered  tonnage 
25  &  26  Vict.  c.  63.  s.  4.  ' 
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88.  A  foreign  port  where  Her  Majesty  exercises  jurisdiction  under 
53  &  54  Vict.  c.  37.  may  be  declared  a  port  of  registry.  36  &  37  Vict, 
c.  85.  s.  29. 

Registry  in  Colonies. 

89.  In  every  British  possession  the  Governor  of  the  possession  shall 
occupy  the  place  of  the  Commissioners  of  Customs  with  regard  to  the 
performance  of  anything  relating  to  the  registry  of  a  ship  or  of  any 
interest  in  a  ship  registered  in  that  possession,  and  shall  have  power  to 
approve  a  port  within  the  possession  for  the  registry  of  ships.  17  &  18 
Vict.  c.  104.  s.  31. 

90. — (1-)  The  Governor  of  a  British  possession  may,  with  the 
approval  of  a  Secretary  of  State,  make  regulations  providing  that,  on  an 
application  for  the  registry  under  this  Act  in  that  possession  of  any  ship 
which  does  not  exceed  sixty  tons  burden,  the  registrar  may  grant,  in  lieu 
of  a  certificate  of  registry  as  required  by  this  Act,  a  certificate  of  registry 
to  be  terminable  at  the  end  of  six  months  or  any  longer  period  from  the 
granting  thereof,  and  all  certificates  of  registry  granted  under  any  such 
regulations  shall  be  in  such  form  and  have  effect  subject  to  such  condi- 
tions as  the  regulations  provide. 

(2)  Any  ship  to  which  a  certificate  is  granted  under  any  such  regula- 
tions shall,  while  that  certificate  is  in  force,  and  in  relation  to  all  things 
done  or  omitted  during  that  period,  be  deemed  to  be  a  registered  British 
ship.    31  &  32  Vict.  c.  129.  ss.  1,  2. 

91.  This  part  of  the  Act  shall  apply  to  the  whole  of  Her  Majesty's 
dominions,  and  to  all  places  where  Her  Majesty  has  jurisdiction. 

Part  2  (sees.  92  to  266)  of  the  Act  answers  to  Part  3  of  17  &  18 
Vict,  c  104.,  and  by  sec.  264  may  be  made  applicable  to  a  British  pos- 
session by  colonial  legislative  enactment. 

92.  Every  British  foreign-going  and  home  trade  passenger  ship  when 
going  to  sea,  and  every  foreign  steamship  carrying  passengers  between 
places  in  the  United  Kingdom,  shall  be  provided  with  officers  duly 
certified  as  competent.  Then  it  gives  a  list  of  these.  See  17  &  18  Vict, 
c.  104.  s.  136. 

93.  Grades  of  certificates  of  competency  shall  be  granted  to  the 
master,  first  mate,  second  mate,  and  only  mate  of  a  foreign-going  ship ; 
master  and  mate  of  a  home-trade  passenger  ship.  First-class  engineer, 
second-class  engineer.  The  certificate  for  foreign-going  ship  to  be 
deemed  the  higher  grade. 

94.  95.  Examinations  for  certificates  to  be  held  by  local  marine 
boards,  &c.     17  &  18  Vict.  c.  104.  s.  131. 

96.  For  the  purpose  of  obtaining  engineers'  certificates  of  com- 
petency, examinations  may  be  held  as  the  Board  of  Trade  directs. 

97  directed  fees  to  be  paid  on  examinations.  25  &  26  Vict.  c.  63. 
s.  6. 

98.  Grant  of  certificates  on  passing  examinations,  and  giving  evidence 
of  sobriety,  experience,  ability,  and  general  good  conduct, 

99.  Certificates  of  service  to  be  given  to  Her  Majesty's  naval  officers, 
lieutenants,  &c,  and  officers  of  Indian  Marine  without  examination,  also 
to  engineers  of  the  Boyal  Navy  or  Indian  Marine. 
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100,  101.  Certificates  of  competency  to  be  made  in  duplicate,  and  a 
record  kept  of  them,  and  if  a  master,  mate,  or  engineer  proves  he  has 
lost  his  certificate,  a  copy  may  be  supplied  to  him.  17  &  18  Vict.  c.  104. 
ss.  138,  139. 

102.  Where  the  legislature  of  any  British  possession  provides  for  the  Colonial  cer- 
examination   of    and   grant  of    certificates    of    competency   to    persons  tificates  of 

&  .  i         j     i  •  i   ii.     competency, 

intending  to  act  as  masters,  mates,  or  engineers  on  board  snips,  anu  tne 

Board  of  Trade  report  to  Her  Majesty  that  they  are  satisfied  that  the 
examinations  are  so  conducted  as  to  be  equally  efficient  with  the  examina- 
tions for  the  same  purpose  in  the  United  Kingdom  under  this  Act,  and 
that  the  certificates  are  granted  on  such  principles  as  to  show  the  like 
qualifications  and  competency  as  those  granted  under  this  Act,  and  are 
liable  to  be  forfeited  for  the  like  reasons  and  in  the  like  manner,  Her 
Majesty  may  by  Order  in  Council — 

(i)  declare  that  the  said  certificates  shall  be  of  the  same  force  as  if 

they  had  been  granted  under  this  Act :  and 
(ii)  declare  that  all  or  any  of  the  provisions  of  this  Act,  which  relate 
to  certificates  of  competency  granted  under  this  Act,  shall 
apply  to  the  certificates  referred  to  in  the  Order :  and 
(iii)  impose  such  conditions  and  make  such  regulations  with  respect 
to  the  certificates,  and  to  the  use,  issue,  delivery,  cancellation, 
and  suspension  thereof,  as  Her  Majesty  may  think  fit,  and 
impose  fines  not  exceeding  fifty  pounds  for  the  breach  of 
those  conditions  and  regulations.     32  Vict.  c.  11.  s.  8. 

103.  The  master  of  a  foreign-going  ship  on  signing  the  agreement 
with  the  crew  before  a  superintendent  shall  produce  the  certificates  of  com- 
petency, also  in  the  case  of  a  running  agreement.  And  such  certificates 
as  the  Act  directs  to  be  held  shall  be  produced  to  some  superintendent 
within  21  days  after  30  June  and  31  December  in  every  year,  by  the 
master  or  owner  of  every  home-trade  passenger  ship  over  80  tons  burden. 
And  the  superintendent's  certificate  that  this  has  been  done  is,  on  the 
ship  proceeding  to  sea,  to  be  shown  to  the  officer  of  customs. 

104.  Forgery,  &c,  of  certificate  of  competency. 

105.  Assistance  is  to  be  given  by  superintendents  as  to  persons 
desiring  to  apprentice  boys  to,  or  requiring  apprentices  for,  the  sea 
service.     17  &  18  Vict.  c.  104.  s.  141. 

106  dealt  with  apprenticeship  of  paupers  in  Great  Britain  and 
Ireland.     17  &  18  Vict.  c.  104.  s.  144. 

107.  Attestation  of  pauper  apprenticeship  is  to  be  before  two  justices 
of  the  peace,  who  shall  ascertain  the  consent  of  the  boy  and  that  he  is 
over  12. 

108.  Apprenticeship  to  the  sea  service  to  be  in  duplicate,  and  steps  be 
taken  to  record  it  within  seven  days  of  its  execution. 

109.  The  master  of  a  foreign -going  ship  shall,  before  carrying  an 
apprentice  to  sea,  produce  the  boy  and  indenture  before  the  superinten- 
dent, and  the  apprentice's  name  is  to  be  entered  on  the  agreement  with  the 
crew.     17  &  18  Vict.  c.  104.  s.  145. 

110.  The  Board  of  Trade  may  grant  licences  to  persons  to  supply 
seamen  and  apprentices.     17  &  18  Vict .  c.  104.  s.  146. 

Ill  dealt  with  penalty  for  engaging  seamen  without  licence.  17  &  18 
Vict.  c.  104.  s.  147. 
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112.  Penalty  for  receiving  remuneration  other  than  fees  under  the  Act 
from  seaman  for  finding  him  employment.     17  &  18  Vict.  c.  104.  s.  148. 

113.  The  master  of  every  ship,  except  ships  of  less  than  80  tons, 
shall  make  an  agreement  with  every  seaman  carried  to  sea  as  one  of  his 
crew.     17  &  18  Vict.  c.  104.  ss.  149,  157. 

114  dealt  with  the  form,  period,  and  conditions  of  agreements  with 
the  crew.     36  &  37  Vict.  c.  85.  s.  7 ;    17  &  18  Vict  c.  104.  s.  149. 

115,  116.  Special  provisions  in  case  of  foreign-going  ship  and  home- 
trade  ships,  as  to  agreements  with  crew,  e.g.,  as  to  the  signing  by  each 
seaman,  and  reading  over  by  superintendent  to  the  crew.  They  dealt 
also  with  running  agreements,  and  agreements  for  service  in  two  or  more 
ships.     17  &  18  Vict.  c.  104.  ss.  150,  151,  155,  156. 

117.  Changes  in  crew  of  foreign-going  ships  before  finally  sailing  to 
be  sent  to  the  nearest  superintendent.     17  &  18  Vict.  c.  104.  s.  158. 

118,  119  dealt  with  certificates  to  be  granted  by  the  superintendent 
to  the  master,  as  to  agreements  with  crew  of  foreign-going  and  home- 
trade  ships  :  1  st,  that  such  agreements  have  been  made :  2nd,  that  notice  of 
agreements  has  been  given  within  21  days  after  30  June  and  31  Dec. 
17  &  18  Vict.  c.  104.  ss.  161,  162. 

120.  A  copy  of  agreement  with  the  crew  was  to  be  posted  up  in  the 
ship  where  the  crew  could  see  it.     17  &  18  Vict,  c.  104.  s.  166. 

121,  122  dealt  with  forgery,  &c,  of,  and  alterations,  without  consent, 
made  in  the  agreements  with  the  crew.    17  &  18  Vict.  c.  104.  ss.  164, 163. 

123-  Seamen  can  in  any  proceedings  prove  the  agreement  without 
producing  it.     17  &  18  Vict.  c.  104.  s.  165. 

Engagement  of       124.— (1.)  With  respect  to  the  engagement  of  seamen   abroad,  the 

seam  tn  m  £  n       ■  ■  •  -ini  «•. 

colonial  and        following  provisions  shad  have  eftect  :  — 

foreign  ports  Where  the  master  of  a  ship  engages  a  seaman  in  any  British  possession 

other  than  that  in  which  the  ship  is  registered  or  at  a  port  in  which  there 
is  a  British  consular  officer,  the  provisions  of  this  Act  respecting  agree- 
ments with  the  crew  made  in  the  United  Kingdom  shall  apply  subject  to 
the  following  modifications  : — 

(a.)  In  any  such  British  possession  the  master  shall  engage  the  seaman 
before  some  officer  being  either  a  superintendent  or,  if  there 
is  no  such  superintendent,  an  officer  of  customs : 
(b.)  At  any  such  port  having  a  British   consular  officer,  the  master 
shall,  before  carrying  the  seaman  to  sea,  procure  the  sanction 
of  the  consular  officer,  and  shall  engage  the  seaman  before 
that  officer : 
(c.)  The  officer  shall  endorse  upon  the  agreement  an  attestation  to 
the  effect  that  the  agreement  has  been  signed  in  his  presence 
and  otherwise  made  as  required  by  this  Act,  and  also,  if  the 
officer  is  a  British  consular  officer,  that  it  has  his  sanction, 
and  if  the  attestation  is  not  made  the  burden  of  proving  that 
the  engagement  was  made  as  required  by  this  Act  shall  he 
upon  the  master. 
(2)  If  a  master  fails  to  comply  with  this  section  he  shall  be.  liable  for 
each  offence  to  a  fine  not  exceeding  five  pounds.     17  &  18  Vict.  c.  104. 
ss.  159,  160. 

125  dealt  with  agreements  with  lascars.  18  &  19  Vict.  c.  91.  s.  23; 
17  &  18  Vict.  c.  104.  s.  544. 

126.  The  Eating  of  Seamen  as  A.B.     43  &  44  Vict.  c.  16.  s.  7. 


1894]     57  &  58  VICT.  c.  60.— ALLOTMENT  OF  WAGES.       937 

127-130  dealt  with  the  discharge  of  seamen,  where  they  were 
discharged  in  the  presence  of  a  superintendent,  and  the  master  shall 
give  a  discharge,  and  return  the  seaman's  certificate  of  competency 
if  he  had  received  it.  And  the  master  is  also  to  sign  a  report  of  the 
seaman's  conduct  and  qualifications — in  fact,  give  him  a  character. 
Giving  a  false  character  is  to  be  punished.  17  &  18  Vict.  c.  104.  ss.  172, 
176. 

131.  Where  a  seaman  is  discharged  before  a  superintendent  he  shall 
receive  his  wages  through  or  in  the  presence  of  the  latter.  17  &  18  Vict, 
c.  104.  s.  170. 

132.  The  master  is  to  deliver  a  full  account  of  wages  before  he  pays 
off  a  seaman,  and  to  state  all  deductions  whatever.  17  &  18  Vict, 
c.  104.  s.  171,  and  43  &  14  Vict.  c.  16.  s.  4. 

133.  Deductions  from  wages  of  seamen  shall  not  be  allowed  unless 
included  in  the  account,  except  they  arise  after  the  account  is  delivered; 
and  the  deductions  are  to  be  entered  in  a  book  during  the  voyage. 
17  &  18  Vict.  c.  104.  s.  171. 

134.  135  dealt  with  time  of  payment  of  wages  for  foreign-going 
and  home-trade  ships,  and  was  in  effect  that  the  whole  was  to  be  paid 
within  two  clear  days  after  the  seaman  leaves  the  ship.  For  sec.  134 
see  43  &  44  Vict.  c.  16.  s.  4;  and  for  sec.  135  see  17  &  18  Vict.  c.  104. 
s.  187. 

136.  Where  a  seaman  is  discharged,  and  the  settlement  of  his  wages 
is  completed  before  a  superintendent,  he  shall  sign  a  receipt  in  release 
of  all  claims.     17  &  18  Vict.  c.  104.  s.  175 ;  43  &  44  Vict.  c.  16.  s.  4. 

137.  If  a  dispute  as  to  wages  totalling  under  51.,  the  decision  of  the 
questions  may  be  left  to  the  superintendent.  43  &  44  Vict.  c.  16. 
s.  4  (5)  ;  17  &  18  Vict.  c.  104.  s.  173. 

138.  In  any  proceedings  re  wages  claims  or  discharges  before  a 
superintendent,  the  superintendent  may  require  the  production  of  the 
ship's  papers,  Ac.     17  &  18  Vict.  c.  104.  s.  174. 

139.  Where  a  seaman  has  agreed  for  payment  in  British  sterling,  or 
any  other  money,  any  payment  on  account  of  his  wages,  if  made  in  any 
other  currency  than  that  stated  in  the  agreement,  shall,  notwithstanding 
anything  in  the  agreement,  be  made  at  the  rate  of  exchange  for  the 
money  stated  in  the  agreement  for  the  time  current  at  the  place  where 
the  payment  is  made.     52  &  53  Vict.  c.  46.  s.  4. 

140  dealt  with  advance  payments,  which  were  restricted  to  one 
month's  pay,  paid  on  condition  of  his  going  to  sea  in  pursuance  of  the 
agreement ;  but,  save  as  aforesaid,  an  agreement  for  payment  of  money 
to  the  seaman  conditionally  on  his  going  to  sea  from  any  port  in  the 
United  Kingdom  was  to  be  void.  17  &  18  Vict.  c.  104.  s.  149 ;  52  & 
53  Vict.  c.  46.  s.  2  (1). 

141.  Stipulations  as  to  allotment  of  wages  during  voyages  were  to  be 
inserted  in  the  agreement,  and  near  relative  was  defined  as  wife,  father, 
mother,  grandfather,  grandmother,  child,  grandchild,  brother  or  sister 
of  the  seaman.  17  &  18  Vict.  c.  104.  ss.  168,  169 ;  43  &  44  Vict, 
c.  16.  s.  3. 

142.  Allotments  through  savings  banks  were  to  be  paid  out  only 
on  an  application  through  a  superintendent  of  the  Board  of  Trade  by  the 
seaman  himself,  or,  if  dead,  to  some  person  to  whom  his  property,  if  under 
100/.,  may  be  paid  under  the  Act.     43  &  44  Vict.  c.  16.  s.  3  (2)  (3). 
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143,  144  dealt  with  the  right  of  suing  for  sums  allotted  when  and 
as  the  same  are  made  payable  if  not  paid,  but  barred  the  wife  from  pay- 
ment if  she  misconducted  herself,  and  enacted  that  payment  should  begin 
at  the  expiration  of  one  month,  or,  if  in  favour  of  a  savings  bank,  of 
three  months.  17  &  18  Vict.  c.  104.  s.  169;  43  &  44  Vict.  c.  16. 
s.  3  (4). 

145  provides  that  the  Board  of  Trade  may  make  regulations  concern- 
ing seamen's  wages  being  remitted  by  money  orders.  17  &  18  Vict. 
c.  104.  s.  177. 

146.  Power  is  given  to  the  Board  of  Trade  to  pay  amount  of  sea- 
men's money  order  when  order  is  lost.     17  &  18  Viet.  c.  104.  s.  178. 

147  provides  for  penalty  for  issuing  money  orders  with  fraudulent 
intent.     17  &  18  Vict.  c.  104.  s.  179 ;  54  &  55  Vict.  c.  69.  s.  1. 

148.  Power  is  given  to  the  Board  of  Trade  to  maintain  a  central 
seamen's  savings  bank  in  London,  and  establish  branch  banks  and  make 
regulations.     17  &  18  Vict.  c.  104.  s.  180;  18  &  19  Vict.  c.  91.  e.  17. 

149.  National  Debt  Commissioners  may  receive  from  and  repay  1o 
the  Board  of  Trade  deposits  in  seamen's  savings  banks  and  invest  the 
money  so  received  in  the  same  way  as  deposits  from  trustee  savings 
banks.     17  &  18  Vict.  c.  104.  s.  180. 

150.  Deposits  of  any  deceased  depositor  to  be  paid  by  the  Board  of 
Trade  as  if  they  were  deposits  of  deceased  seaman  received  under  pro- 
visions of  this  Act.  17  &  18  Vict.  c.  104.  s.  199  ;  25  &  26  Vict.  c.  63. 
s.  21  (4). 

151.  Expenses  of  savings  banks  may  be  paid  out  of  interest  received 
from  National  Debt  Commissioners. 

152  provides  that  annual  accounts  and  copy  of  regulations  of  Board 
of  Trade  be  laid  before  Parliament. 

153.  Board  of  Trade  officers  to  be  exempt  from  legal  proceedings, 
except  in  case  of  wilful  default. 

154  enacted  that  forgery  of  documents,  &c,  for  the  purpose  of  obtain- 
ing money  in  seaman's  savings  bank  shall  be  punished  with  penal  servi- 
tude.    17  &  18  Vict.  c.  104.  s.  203. 

155.  Bight  to  wages,  Ac,  shall  be  taken  to  begin  either  at  the  time 
the  seaman,  &c,  commences  work,  or  at  the  time  specified  in  his  agree- 
ment.    17  &  18  Vict.  c.  104.  s.  181. 

156  provides  that  a  seaman  shall  not  by  any  agreement  forfeit  his 
lien  on  the  ship,  or  be  deprived  of  any  remedy  for  the  recovery  of  his 
wages,  nor  by  agreement  abandon  his  right  to  wages  in  the  event  of  the 
loss  of  the  ship,  or  abandon  any  right  he  may  have  or  obtain  in  the 
nature  of  salvage  ;  but  nothing  in  the  section  was  to  apply  to  a  stipulation 
made  by  seamen  belonging  to  a  ship  employed  on  salvage  service. 
17  &  18  Vict.  c.  104.  s.  182 ;  25  &  26  Vict.  c.  63.  s.  18. 

157.  The  right  to  wages  shall  not  depend  on  earning  freight ;  but  in  all 
cases  of  wreck  or  loss  of  the  ship,  proof  that  the  seaman  has  not  exerted 
himself  to  save  the  same  shall  bar  his  claim  to  wages.  Deceased  sea- 
man's wages  are  to  be  paid  as  if  he  died  during  a  voyage.  17  &  18  Vict, 
c.  104.  ss.  183,  184. 

158.  Wages  on  termination  of  service  by  wreck  or  illness  of  seaman, 
or  his  being  left  abroad  under  a  certificate  of  his  unfitness  to  proceed  on 
the  voyage,  are  only  due  to  such  time.     17  &  18  Vict.  c.  104.  s.  185. 
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159  provides  that  wages  are  not  to  accrue  during  any  time  a  seaman 
unlawfully  refuses  to  work,  or  during  imprisonment,  unless  the  court 
otherwise  orders.     17  &  18  Vict.  c.  104.  s.  186. 

160.  If  a  seaman's  illness  incapacitating  him  from  work  is  proved  to 
have  been  caused  by  his  own  default,  he  shall  not  be  entitled  to  wages 
for  the  time  he  was  incapable  of  performing  his  duty.  30  &  31  Vict, 
c.  124.  s.  8. 

161.  The  costs  of  procuring  the  punishment  by  a  competent  tribunal 
of  a  seaman  may  be  deducted  from  wages.  17  &  18  Vict.  c.  104. 
s.  251. 

162  provides  that  where  a  seaman  has  signed  an  agreement,  but  is 
discharged  otherwise  than  in  the  terms  thereof  before  the  commencement 
of  the  voyage,  or  before  one  month's  wages  are  earned,  without  fault 
on  his  part,  and  without  his  consent,  he  shall  be  entitled,  in  addition  to 
the  wages  he  has  earned,  to  due  compensation,  not  exceeding  one 
month's  wages,  and  may  recover  it  in  the  same  way  as  if  it  wore  wages 
duly  earned.     17  &  18  Vict.  c.  104.  s.  167. 

163  provides  that  wages  due  to  a  seaman  or  apprentice  to  the  sea  service 
shall  not  be  subject  to  attachment  or  arrestment  from  any  court.  That 
an  assignment  of  the  same  made  prior  to  the  accruing  thereof  shall  not 
be  binding.  A  power  of  attorney  to  receive  the  same  shall  not  be  irre- 
vocable, and  a  payment  of  wages  to  the  seaman  or  apprentice  shall  be 
valid,  notwithstanding  any  previous  sale,  assignment,  attachment,  incum- 
brance, or  arrestment  thereof.     17  &  18  Vict.  c.  104.  s.  233. 

164.  Wages  not  exceeding  50/.  may  be  obtained  by  proceedings 
before  any  court  of  summary  jurisdiction  in  or  near  the  place  where  the 
discharge  took  place,  or  at  any  place  where  the  person  on  whom  the  claim 
is  made  resides,  and  the  order  made  by  the  court  is  to  be  final.  17  &  18 
Vict.  c.  104.  s.  188. 

165.  A  suit  for  wages  not  over  SOL  shall  not  be  instituted  on  behalf 
of  any  seaman  or  apprentice  to  the  sea  service  in  any  superior  court  of 
record  in  Her  Majesty's  dominions,  nor  as  an  Admiralty  proceeding  in 
any  court  having  Admiralty  jurisdiction  in,  those  dominions,  except 
(1)  where  the  shipowner  is  adjudged  bankrupt ;  (2)  where  the  ship  is  under 
arrest  or  sold  by  the  authority  of  such  court;  (3)  where  a  court  of  summary 
jurisdiction  refers  the  claim  to  any  such  court ;  or  (4)  where  neither  the 
owner  nor  the  master  resides  within  20  miles  of  the  place  where  the 
claimant  is  discharged  or  put  ashore.     17  &  18  Vict.  c.  104.  s.  189. 

166  provides  that  wages  should  not  be  recoverable  abroad  if  the  engage- 
ment was  for  a  voyage  terminating  in  the  United  Kingdom,  unless  the 
seaman  is  discharged  with  such  sanction  as  is  required  by  the  Act,  and 
with  the  written  consent  of  the  master,  or  proves  such  ill-usage  by  the 
master  as  warrants  reasonable  apprehension  of  danger  to  his  life ;  and 
secondly,  if  a  seaman,  on  his  return  to  the  United  Kingdom,  proves  that 
the  master  or  owner  has  been  guilty  of  any  such  conduct  which  but  for 
this  section  would  have  entitled  him  to  sue  for  wages  before  the 
termination  of  the  voyage,  he  shall  be  entitled  to  compensation  not 
exceeding  20/.     17  &  18  Vict.  c.  104.  s.  190. 

167  provides  that  a  master  shall  have  the  same  rights,  hens,  and 
remedies  for  the  recovery  of  his  wages  as  a  seaman,  and  he,  and  every 
person  lawfully  acting  as  master  of  a  ship  by  reason  of  the  death  or  in- 
capacity from  illness  of  the  master,  shall,  as  far  as  possible,  have  the 


940    57  &  58  VICT.  c.  60.— SEAMAN  DYING  ABROAD.     [1894. 

same  rights  for  the  recovery  of  disbursements  properly  made  on  account 
of  the  ship ;  and  thirdly,  if  in  any  Admiralty  proceeding  in  any  court 
having  Admiralty  jurisdiction  touching  the  claim  of  a  master,  the 
court  may  take  notice  of  any  counter-claim,  and  may  settle  all  accounts 
between  the  parties  to  the  proceeding.  17  &  18  Vict.  c.  104.  s.  191 ; 
52  &  53  Vict.  c.  46.  s.  1. 

168.  Power  is  given  to  any  court  in  suits  instituted  before  it  to 
rescind  any  contract  between  seaman,  &c,  and  owner. 

169.  The  property  of  seamen  of  a  British  ship  who  die  during  voyage 
are  to  be  taken  charge  of  by  the  master,  who  may,  if  he  think  fit,  sell 
them  by  auction,  entering  in  his  official  log'  book  a  description  of  the 
articles  :  what  each  sold  for  :  what  wages  were  due,  and  what  were  the 
deductions ;  which  entry  is  to  be  signed  by  the  master  and  attested  by 
the  mate  and  some  other  member  of  the  crew.  17  &  18  Vict.  c.  104. 
s.  194. 

170.  Where  a  seaman,  &c,  dies,  and  the  ship  remains  48  hours  at 
some  port  elsewhere  than  in  the  United  Kingdom,  the  master  shall  report 
the  case  to  the  British  consular  officer,  or,  if  the  port  is  a  British  posses- 
sion, to  the  officer  of  customs  there,  who  may  require  the  property  to  be 
delivered  or  paid  to  him,  giving  the  master  a  receipt,  which  the  master  is 
to  produce  to  the  superintendent  48  hours  after  his  arrival  at  his  port  in 
the  United  Kingdom.  Where  the  ship  proceeds  at  once  to  the  United 
Kingdom,  or  the  said  officers  do  not  require  delivery  of  the  property, 
then  within  48  hours  of  the  ship's  arrival  in  the  United  Kingdom  the 
property  is  to  be  delivered  or  paid  to  the  superintendent  at  that  port, 
with  an  account  of  the  property,  and  no  deduction  is  to  be  allowed  unless 
entered  in  the  official  log  book.     17  &  18  Vict.  o.  104.  s.  195. 

171.  If  the  master  does  not  do  the  above  things  he  is  liable  for  the 
property  of  the  deceased  seaman,  and  liable  to  a  fine  not  exceeding  treble 
the  value  of  the  property  not  accounted  for,  and  if  the  master  does  not 
deliver  or  account  for  the  property  the  owner  is  liable  in  the  same  way 
and  to  the  same  penalty,  and  the  property  may  be  recovered  in  the  same 
way  as  seaman's  wages.     17  &  18  Vict.  c.  104.  s.  196. 

172  provides  that  if  property  of  a  deceased  seaman  is  left  abroad 
but  not  on  board  ship,  the  chief  officer  of  customs,  in  the  case  of  a  British 
possession,  and  in  other  cases  the  British  consular  officer,  shall  take 
charge  of  the  property.  17  &  18  Vict.  c.  104.  s.  197 ;  25  &  26  Vict. 
c.  63.  s.  20. 

173.  A  chief  officer  of  customs  in  a  British  possession  may  sell  any 
of  the  property  of  a  deceased  seaman  delivered  to  him,  and  shall  render 
accounts  thereof  quarterly,  or  as  required,  to  the  Board  of  Trade.  17  & 
18  Vict.  c.  104.  s.  197. 

174  dealt  with  the  recovery  of  wages,  &c,  of  seamen  lost  with  their 
ships.     25  &  26  Vict.  c.  63.  s.  21. 

175  dealt  with  property  of  seamen  dying  at  home.  17  &  18  Vict, 
c.  104.  s.  198. 

176  dealt  with  the  payment  over  of  property  of  deceased  seamen  by 
Board  of  Trade.     17  &  18  Vict.  c.  104.  s.  199. 

# 

177  provided  for  the  dealing  with  deceased  seaman's  property  when 
he  leaves  a  will.     17  &  18  Vict.  c.  104.  s.  200. 

178.  Claims  by  creditors.     17  &  18  Vict.  c.  104.  s.  201. 
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179.  Dealing  with  unclaimed  property  of  deceased  seaman  after 
six  years,  where  no  claim  to  it.     17  &  18  Vict.  c.  104.  s.  202. 

180  dealt  with  the  case  of  forgery  of  documents,  &c,  for  the  pur- 
pose of  obtaining  property  of  deceased  seamen.  17  &  18  Vict.  e.  104. 
s.  203. 

181  dealt  with  property  of  seamen  discharged  from  Eoyal  Navy  and 
dying  on  their  way  home  in  a  merchant  ship.  17  &  18  Vict.  c.  104. 
s.  204. 

182  Relief  to  seamen's  families,  to  be  chargeable  on  a  certain  pro- 
portion of  their  wages.     17  &  18  Vict.  c.  104.  s.  192. 

183.  Boards  of  guardians  may  give  notice  to  owner  of  ship  whereon 
seaman  is  serving  of  any  claim,  and  may  enforce  the  charge  on  seaman's 
return.     17  &  18  Vict.  c.  104.  s.  193. 

184  dealt  with  penalties  imposed  on  masters  of  ships  leaving  certain 
seamen  in  distress  in  the  United  Kingdom,  namely,  seamen  they  had 
brought  from  any  foreign  countrv  not  having  a  consular  officer  in  the 
United  Kingdom.     17  &  18  Vict.  c.  120.  s.  16. 

185  provides  for  the  Secretary  of  State  in  Council  of  India  taking 
charge  and  sending  home  destitute  lascars,  and  as  to  guardians  giving 
notice  to  the  said  Secretary  of  State  of  relief  given  to  lascars,  who  is  to 
repay  the  guardians  all  money  expended  by  them  in  the  relief  of  destitute 
lascars.     18  &  19  Vict.  c.  91.  s.  22. 

186  provides  for  the  case  where  a  British  ship  is  transferred  at  any 
port  outside  Her  Majesty's  dominions,  and  a  seaman  does  not  consent 
to  continue  the  voyage,  or  where  the  services  of  any  seaman,  &c, 
terminate  at  any  port  out  of  Her  Majesty's  dominions ;  the  master  in 
such  cases  is  to  pay  the  seaman's  wages,  provide  him  with  employment 
on  some  British  vessel  homeward  bound,  or  provide  him  or  the  consular 
officer  or  head  merchant  of  the  place  with  the  expenses  of  the  seaman's 
passage  home,  otherwise  these  expenses,  by  whomsoever  incurred,  are  to 
be  a  charge  upon  the  ship.     17  &  18  Vict.  c.  104.  s.  205. 

187  provides  that  any  master  forcing  seamen  on  shore,  either  in  or 
out  of  Her  Majesty's  dominions,  or  leaving  them  behind,  shall  be 
guilty  of  misdemeanor.     17  &  18  Vict.  c.  104.  s.  206. 

188.  Seamen,  &c,  are  not  to  be  discharged  or  left  abroad,  ashore  or 
at  sea,  unless  the  master  previously  obtains,  endorsed  on  the  agreement, 
the  sanction,  or  in  the  case  of  leaving  behind  the  certificate,  at  any  place 
in  a  British  possession,  of  a  superintendent  or  chief  officer  of  customs, 
or  elsewhere  of  a  British  consular  officer,  or  in  his  absence  of  two 
merchants,  or  if  one  there,  that  one;  but  this  sanction  was  not  to  be 
required  if  the  discharge  was  in  the  British  possession  where  the 
seaman  was  shipped.  If  sanction,  where  necessary,  is  not  obtained, 
the  master  is  guilty  of  misdemeanor.      17  &  18  Vict.  c.  104.  s.  207. 

189.  An  account  of  wages  and  payment  of  the  same  is  to  be  made  to 
the  person  signing  the  certificate,  in  the  case  of  a  seaman  left  abroad,  in 
or  out  of  Her  Majesty's  dominions,  on  the  ground  of  the  seaman's 
unfitness  or  inability  to  proceed  on  the  voyage.  If  the  seaman  is  left  in 
a  British  possession,  the  master  shall  pay  the  amount  of  wages  to  the 
seaman  so  left,  but  if  left  elsewhere,  to  the  British  consular  officer,  and 
where  possible,  the  payment  is  to  be  made  in  money ;  if  not  by  bill  drawn 
on  the  owner  of  the  ship,  the  person  signing  the  certificate  is  to  endorse 
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the  bill  that  the  same  is  drawn  for  seaman's  wages,  and  shall  also  endorse 
on  the  agreement  with  the  crew  the  amount  of  the  bill,  and  the  owner 
shall  be  liable  to  pay  holder  or  endorsee. 

In  regard  to  wages  paid  to  the  consular  officer,  if  the  seaman 
quits  the  port  he  shall  deduct  out  of  the  sum  the  maintenance  of  the 
seaman  and  hand  him  the  balance  ;  if  the  seaman  dies,  he  shall  deal  with 
the  sum  as  property  of  a  deceased  seaman ;  and  if  the  seaman  is  sent  home 
at  the  public  expense,  he  shall  account  to  the  Board  of  Trade.  17  &  18 
Vict.  c.  104.  s.  209 ;  25  &  26  Vict.  c.  63.  s.  19, 

190.  The  Board  of  Trade  may  make  regulations  as  to  the  relief, 
maintenance,  and  sending  home  of  distressed  seamen. 

191. — (1.)  The  following  authorities,  that  is  to  say,  Governors  of 
British  possessions,  British  consular  officers,  and  other  officers  of  Her 
Majesty  in  foreign  countries  shall,  and,  in  places  where  there  are  no  such 
officers,  any  two  resident.  British  merchants,  or  if  there  is  only  one  British 
merchant  so  resident  that  merchant,  may,  in  accordance  with  and  on  the 
conditions  prescribed  by  the  distressed  seamen  regulations,  provide  for 
the  maintenance,  until  a  passage  home  can  be  procured,  of  the  following 
seamen  and  apprentices  (who  are  in  this  Act  included  in  the  term 
distressed  seamen) ;  namely, — 

(a.)  Seamen  and  apprentices  to  the  sea  service,  whether  subjects 
of  Her  Majesty  or  not,  who  by  reason  of  having  been  dis- 
charged or  left  behind  abroad  or  shipwrecked  from  any  British 
ship,  or  any  of  Her  Majesty's  ships,  are  in  distress  in  any 
place  abroad ;  and 
(6.)  Seaman  and  apprentices  to  the  sea  service,  being  subjects  of 
Her  Majesty,  who  have  been  engaged  by  any  person  acting 
either  as  principal  or  agent  to  serve  in  a  ship  belonging  to 
the  Government  or  to   a   subject  or   citizen  of  a  foreign 
country,  and  are  in  distress  in  any  place  abroad. 
(2.)  For  the  purpose  of  providing  a  distressed  seaman  with  a  passage 
home,  the  authority  shall  put  him  on  board  a  British  ship  bound  either 
to  the  United  Kingdom  or  to  the  British  possession  to  which  the  seaman 
belongs  (as  the  case  requires),  which  is  in  want  of  men  to  make  up  its 
complement ;  or  if  there  is  no  such  ship,  then  the  authority  shall  provide 
the  seaman  with  a  passage  home  as  soon  as  possible  in  any  ship,  British 
or  foreign,  bound  as  aforesaid. 

(3.)  The  authority  shall  endorse  on  the  agreement  with  the  crew  of 
the  ship,  if  a  British  ship,  on  board  of  which  a  distressed  seaman  is 
placed,  the  name  of  every  person  so  placed  on  board,  with  any  particulars 
directed  by  the  distressed  seamen  regulations  to  be  endorsed. 

(4.)  The  authority  shall  be  paid  in  respect  of  the  expenses  of  the 
maintenance  and  conveyance  of  distressed  seamen  such  sums  as  the 
Board  of  Trade  may  allow,  and  those  sums  shall,  on  the  production  of 
the  bills  of  disbursements,  with  the  proper  vouchers,  be  paid  as  herein- 
after provided.  25  &  26  Vict.  c.  63.  s.  22 ;  17  &  18  Vict.  c.  .104. 
s.  211;    18  &  19  Vict.  c.  91.  s.  16. 

192.  Masters  of  ships  are  compelled  to  afford  a  passage  to  and  main- 
tain all  distressed  seamen  whom  it  is  required  under  this  Act  to  take  on 
board  not  exceeding  one  for  every  50  tons  burden,  and  on  production 
of  the  certificate  signed  by  the  authority  by  whose  direction  any  dis- 
tressed seaman  was  received,  and  on  a  declaration  made  before  a  J.P. 
and  verified  by  the  Registrar-General  of  Shipping  and  Seamen,  stating 
the  number  of  days'  maintenance,  and  stating  full  complement  of  his 
crew  and  the  actual  number,  he  will  be  paid  for  the  maintenance  and 
of  every  seaman  so  conveyed,  exceeding  the  number,  if  any, 
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wanted  to  make  up  the  complement  of  his  crew.  If  the  master  fails  to 
comply  without  reasonable  cause. he  will  be  liable  to  a  penalty  of  100/. 
17  &  18  Vict,  c.  104.  s.  212. 

193.  Where  any  expenses,  either  with  respect  to  any  seaman  belong- 
ing to  a  British  ship  or  with  respect  to  a  subject  of  Her  Majesty  engaged 
to  serve  in  a  ship  belonging  to  the  government  or  subject  or  citizen  of  a 
foreign  country,  either  for  the  maintenance,  clothing,  conveyance  home, 
or  burial,  are  incurred  by  or  on  behalf  of  the  Crown  or  are  incurred  by 
the  government  of  a  foreign  country  and  repaid  to  that  country  by  or  on 
behalf  of  the  Crown,  those  expenses  shall  be  a  charge  upon  the  ship, 
whether  British  or  foreign,  to  which  such  distressed  seaman  belonged, 
and  also,  if  the  ship  be  a  foreign  ship,  against  the  person,  whether 
principal  or  agent,  who  engaged  the  seaman,  &c,  for  service.  17  &  18 
Vict.  c.  104.  s.  213.;  18  &  19  Vict.  c.  91.  s.  16. 

194.  All  expenses  paid  by  or  on  behalf  of  the  Crown  for  relief  of 
distressed  seamen  shall  be  paid  out  of  the  mercantile  marine  fund,  and 
the  sums  received  towards  those  expenses  shall  be  carried  to  the  credit 
of  that  fund.     45  &  46  Vict.  c.  55.  s.  3  (e.). 

195.  196,  197  dealt  with  seamen  and  their  rights  on  leaving  their 
ship  to  forthwith  enter  the  Royal  Navy.  17  &  18  Vict.  c.  104.  ss.  214, 
215,  216,  217,  218,  219,  220. 

198  provides  for  the  complaints  of  three  or  more  of  the  crew  of 
a  British  ship  who  consider  the  water  for  the  use  of  the  crew  unfit  for 
use  or  deficient  in  quantity  : — That  they  might  complain  to  either  an 
officer  in  command  of  one  of  Her  Majesty's  ships,  a  British  consular 
officer,  a  superintendent  or  a  chief  officer  of  customs :  and  if  the  person 
making  the  examination  finds  that  the  provisions  or  water  are  unfit  for 
use  or  deficient  in  quantity,  he  shall  signify  it  in  writing  to  the  master ; 
and  if  the  master  does  not  provide  other  proper  provisions  or  water 
or  uses  any  provisions  or  water  so  stated  to  be  unfit  for  use,  he  shall  be 
liable  to  a  fine  not  exceeding  201.  The  person  making  the  examination 
shall  enter  his  report  in  the  official  log  book  ;  and  if  he  certifies  there  was 
no  reasonable  ground  for  the  complaint,  each  of  the  Complainers  shall  be 
liable  to  forfeit  out  of  his  wages  a  sum  not  exceeding  one  week's  wages 
17  &  18  Vict.  c.  104.  ss.  221,  222. 

199  dealt  with  an  allowance  to  a  seaman  for  short  or  bad  provi- 
sions.    17  &  18  Vict.  c.  104.  s.  223. 

200.  The  Board  of  Trade  is  authorized  to  issue  scales  of  medicines 
and  medical  stores  suitable  for  different  classes  of  ships  and  voyages 
30  &  31  Vict.  c.  124.  s.  4. 

201.  Proper  weights  and  measures  are  to  be  kept  on  board 
17  &  18  Vict.  c.  104.  s.  225. 

202  provided  for  the  inspection  of  medicines,  medical  stores  and 
ante-scorbutics.     17  &  18  Vict.  c.  104.  s.  224. 

203.  For  the  medical  inspection  of  seamen.  30  &  31  Vict  c  124 
s.  10(2.).  " 

204  provided  for  the  appointment  of  medical  inspectors  17  &  lis 
Vict.  c.  104.  s.  226;  30  &  31  Vict.  c.  124.  s.  10  (1.). 

205.  The  Governor  of  a  British  possession  shall  have  the  power  in  Anointment 
that  possession—     _  of  medical 

(a.)  ol  appointing  medical  inspectors  of  seamen,  of  charging  fees  for  inspector  and 
medical  examinations  by  those  inspectors,  and  of  determining  reguIati°ns  as 

the  remuneration  to  be  paid  to  those  inspectors  •  and-       ,        t0  s.uPP]y  of. 
x  r  j   «"",  anti-scorbutics 

in  colonies. 
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(b.)  subject  to  the  laws  of  that  possession,  to  make  regulations  con- 
cerning the  supply  in  that  possession  of  anti-scorbutics  for 
the  use  of  ships,  and  anti-scorbutics  duly  supplied  in  accord- 
ance with  those  regulations  shall  be  deemed  to  be  fit  and 
proper  for  the  use  of  ships. 
30  &  31  Vict.  c.  124.  s.  6. 

206  provided  for  inspection  of  provisions  and  water  for  crew  of 
ships  going  through  the  Suez  Canal  or  round  the  Cape  of  Good  Hope. 

207.  If  the  master  of,  or  a  seaman,  or  apprentice  belonging  to  a  ship 
receives  any  hurt  or  injury  in  the  service  of  the  ship,  the  expense  of  pro- 
viding the  necessary  surgical  and  medical  attendance  and  medicine,  and 
also  the  expenses  of  the  maintenance  of  the  said  injured  persons  until  he  is 
cured  or  dies,  or  is  brought  back,  if  shipped  in  the  United  Kingdom  to  a 
port  in  the  United  Kingdom,  or  if  shipped  in  a  British  possession  to  a 
port  of  that  possession,  and  of  his  conveyance  to  the  port,  and  in  case  of 
death  the  expense  of  burial,  shall  be  defrayed  by  the  owner  of  the  ship 
without  any  deduction  on  that  account  from  his  wages.  So  also  if  he  has  to 
be  removed  to  avoid  infection,  or  if  the  illness  is  brought  on  by  bad  pro- 
visions or  water.  And  the  expenses  of  all  medicines  and  attendance  is 
to  be  defrayed  in  the  same  manner.  In  all  other  cases  the  reasonable 
expenses  in  respect  to  illness  or  burial,  if  proved,  are.  to  come  out  of  the 
seaman's  wages.     17  &  18  Vict.  c.  104.  s.  328  ;  30  &  31  Vict.  c.  124.  s.  7. 

208.  If  any  expenses  attendant  on  the  illness,  hurt,  or  injury  of  asea- 
man,  &c,  which  are  to  be  paid  by  the  master  or  owner,  are  paid  by  any 
British  consular  officer  or  other  person  on  behalf  of  the  Crown,  these  ex- 
penses are  to  be  repaid  to  that  person  by  the  master,  and  if  not  so  repaid 
are  to  be  charged  upon  the  ship ;  and  a  certificate  of  the  facts,  signed  by 
such  person,  shall  be  sufficient  proof  "of  such  expense.  17  &  18  Vict, 
c.  104.  s.  229. 

209.  Every  foreign-going  ship  having  100  persons  on  board  is  to 
carry  a  medical  practitioner  on  board.     17  &  18  Vict.  c.  104.  s.  230. 

210  dealt  with  the  accommodation  for  seamen.  17  &  18  Vict. 
c.  104.  s.  231 ;  30  &  31  Vict.  c.  124.  s.  9. 

211  dealt  with  the  facilities  to  be  allowed  to  seamen  for  making 
complaint.     17  &  18  Vict.  c.  104.  s.  232. 

212.  Assignment  or  sale  of  salvage  by  a  seaman  made  prior  to  the 
accruing  thereof  is  invalid,  and  a  power  of  attorney  for  receipt  of  such 
salvage  is  not  irrevocable.     17  &  18  Vict.  c.  104.  part  of  s.  233. 

213.  No  debt  exceeding  5*.  incurred  by  any  seaman  after  he  is 
engaged  is  recoverable  until  the  service  agreed  for  is  concluded. 
17  &  18  Vict.  c.  104.  s.  234. 

214  dealt  with  seamen's  lodging-houses;  and  gave  power  to  local 
authorities  to  make  bye-laws  respecting  the  same,  and  the  expenses  may 
come  out  of  their  funds  as  sanitary  authorities.     46  &  47  Vict.  c.  41. 

s.  48. 

215  provides  for  penalties  for  overcharges  by  lodging-house  keepers. 
17  &  18  Vict.  c.  104.  s.  235. 

216,  217  provide  for  penalty  for  detaining  seamen's  effects  and 
solicitations  by  lodging-house  keepers.  17  &  18  Vict.  c.  104.  ss.  236, 
237,  238. 
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218.  Penalty  for  being  on  board  ship  without  permission  before 
seamen  leave  at  the  end  of  their  engagement.  17  &  18  Vict.  e.  104. 
s.  237;  43  &  44  Vict.  c.  16.  s.  5. 

219  extended  the  provisions  of  the  last  section  to  foreign  ships  where 
the  government  of  the  country  of  those  foreign  ships  has  provided  a 
similar  law.     43  &  44  Vict.  c.  16.  s.  6. 

220  dealt  with  the  punishment  of  master,  seaman,  or  apprentice  of 
British  ship  who  by  wilful  breach  of  duty  or  by  neglect  of  duty  endanger- 
ing life  or  loss  or  serious  damage  to  ship.     1 7  &  18  Vict.  c.  104.  s.  239. 

221  dealt  with  desertion,  and  absence  without  leave,  of  seamen. 
17  &  18  Vict.  c.  104.  s.  243. 

222.  A  seaman  deserter  in  the  United  Kingdom  can  be  conveyed  on 
board  ship,  but  if  he  so  requires  he  may  first  be  taken  before  some  court 
capable  of  hearing  the  matter,  and  if  such  court  thinks  that  the  seaman 
is  being  conveyed  on  board  on  insufficient  grounds  it  may  fine  up  to  20/. 
the  person  guilty.     43  &  44  Vict.  c.  16.  s.  10. 

223  provided  for  the  case  of  a  seaman  out  of  the  United  Kingdom 
during  a  voyage  being  guilty  of  desertion  or  absence  without  leave,  and  gave 
power  to  the  master,  &c,  in  any  place  in  Her  Majesty's  dominions,  with 
or  without  the  assistance  of  the  local  police,  and  also  out  of  Her 
Majesty's  dominions  in  and  so  far  as  the  laws  in  that  place  will  admit,  to 
arrest  him  without  first  procuring  a  warrant.  He  may  be  taken  before  a 
court ;  or,  if  he  does  not  desire  it,  or  if  there  is  no  court,  he  can  be  conveyed 
direct  on  board.  If  the  court  considers  the  arrest  improper  it  can 
impose  a  fine  up  to  20Z.,  which  fine  is  to  be  a  bar  to  any  action  for 
false  imprisonment.  If  out  of  the  United  Kingdom  a  seaman  is  suffer- 
ing imprisonment  for  desertion  or  breach  of  discipline,  and  his  services 
are  required  on  board  ship,  a  J.P.  may,  on  the  application  of  the  master, 
owner,  or  agent,  notwithstanding  the  term  of  imprisonment  is  not  at 
an  end,  cause  the  seaman  &c.  to  be  conveyed  on  board  his  ship. 
17  &  18  Vict.  c.  104.  ss.  148,  246. 

224.  Where  a  seaman  is  brought  before  a  court  out  of  the  United 
Kingdom  for  desertion,  the  court  in  lieu  of  imprisonment  may  cause  the 
offender  to  be  conveyed  on  board  ship  for  the  purpose  of  proceeding 
on  his  voyage.  But  if  in  the  United  Kingdom,  a  seaman  intending  to 
absent  himself  from  his  duty  may  give  the  master  notice,  not  less  than 
48  hours  before  he  ought  to  be  on  board,  and  then  the  court  is  not  to 
exercise  any  of  the  powers  given  of  having  him  conveyed  on  board. 
17  &  18  Vict.  c.  104.  s.  247;  43  &  44  Vict.  c.  16.  part  s.  10. 

225  provides  for  the  punishment  of  seamen  &c.  lawfully  engaged  to  the 
sea  service  committing  any  offences  against  discipline.  17  &  18  Vict, 
c.  104.  s.  243  (3)  to  end. 

226.  Summary  remedies  of  master  are  not  to  affect  his  remedies  for 
breach  of  contract. 

227  provides  for  penalty  for  false  statement  by  a  seaman  as  to  his  last 
ship  or  her  name.     17  &  18  Vict.  c.  104.  s.  255. 

228.  All  offences  are  to  be  entered  in  official  log-book,  a  copy  being 
furnished  to  the  accused  seaman,  and  produced  in  any  future  legal  pro- 
ceeding.    17  &  18  Vict.  c.  104.  s.  244. 

229.  If  a  seaman  deserts  his  ship  abroad,  the  master  is  to  produce 
the  entry  of  the  desertion  to  the  person  authorized  to  grant  certificates 
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for  leaving  seamen  behind,  and  that  person  is  to  transmit  a  copy  to  the 
Registrar-General  of  Shipping,  &c,  England.  17  &  18  Vict.  c.  104. 
s.  249. 

230   provided  that  a  superintendent  shall  keep  a  register  of  deserters. 

231.  The  entry  in  the  official  log-book  is  good  to  prove  desertion  in 
proceedings  for  forfeiture  of  wages.     17  &  18  Vict.  c.  104.  s.  250. 

232.  Forfeitures  of  wages  and  effects  for  desertion  are  to  go  towards 
reimbursing  expenses  caused  by  the  desertion,  and  the  balance  to  be 
paid  into  the  exchequer.  In  any  other  case  other  than  desertion,  in  the 
absence  of  specific  provision  to  the  contrary,  the  forfeitures  are  to  be 
for  the  benefit  of  the  master  or  owner.     17  &  18  Vict.  c.  104.  s.  253. 

233.  Any  questions  of  forfeiture  or  deductions  from  the  wages  of  a 
seaman  may  be  determined  in  any  proceedings  instituted  with  respect  to 
those  wages.     17  &  18  Vict.  c.  104.  s.  254. 

234.  Where  the  seaman  contracts  for  wages  by  the  voyage,  run,  or 
share,  the  amount  of  forfeiture  out  of  wages  shall  be  an  amount  bearing 
the  same  proportion  to  the  whole  wages  or  share,  as  a  month  or  any 
other  period  fixed  bears  to  the  whole  time  spent  in  the  voyage. 
17  &  18  Vict.  c.  104.  s.  252. 

235  dealt  with  deduction  from  wages :  and  payments  to  superinten- 
dents of  fines.     17  &  18  Vict.  c.  104.  s.  256. 

236  dealt  with  penalties  for  enticing  to  desert  and  harbouring 
deserters.     17  &  18  Vict.  c.  104.  s.  257. 

237.  Penalties  on  stowaways :  the  discipline  of  stowaways :  and 
seamen  carried  under  compulsion.     17  &  18  Vict.  c.  104.  s.  258. 

238.  Where  facilities  are  given  by  foreign  governments  for  recovery 
of  seamen  who  desert  from  British  merchant  ships,  Her  Majesty  may, 
by  Order  in  Council,  declare  this  section  to  apply ;  and  where  it  applies  in 
the  case  of  any  foreign  country,  and  a  seaman  or  apprentice  not  being  a 
slave  deserts  when  within  any  of  Her  Majesty's  dominions  from  a  merchant 
ship  belonging  to  a  subject  of  that  foreign  country,  any  court,  &c,  that 
would  have  cognisance  of  the  matter  if  the  seaman  had  deserted  from  a 
British  ship,  shall,  on  application  of  a  consular  officer  of  the  foreign 
country,  aid  in  the  apprehension  of  the  deserter,  and  may,  on  information 
given  on  oath,  issue  a  warrant,  and  on  proof  of  the  desertion  order  the 
seaman  to  be  conveyed  on  board  the  foreign  ship.  15  &  16  Vict.  c.  26. 
s.l. 

239-243  dealt  with  ofiicial  logs  and  the  keeping  of  the  same. 
17  &  18  Vict.  c.  104.  ss.  280,  281,  282,  283,  284,  285,  286,  287. 

244,  245  dealt  with  Local  Marine  Boards.  17  &  18  Vict.  c.  104. 
ss.  110,  119. 

246-250.  Mercantile  marine  officers.  17  &  18  Vict.  c.  104.  ss.  122, 
123,  124,  127;  36  &  37  Vict.  c.  85.  s.  10;  25  &  26  Vict.  c.  63.  s.  16. 

251.  Establishment  in  the  port  of  London,  under  the  control  of  the 
Board  of  Trade,  of  a  general  register  and  record  office  of  seamen. 
17  &  18  Vict.  c.  104.  s.  271. 

252,  253.  Register  of  seamen ;  lists  of  crew.  17  &  18  Vict.  c.  104. 
ss.  272  273,  274,  275. 

254.  Return  of  births  and  deaths  in  British  ships.  17  &  18  Vict. 
c.  104.  s.  273  (8)  (9) ;  Registration  of  births  and  deaths  at  sea,  37  &  38 
Vict.  c.  88.  s.  37. 
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255.  Return  as  to  list  of  crew  in  case  of  transfer  or  loss  of  ship. 

17  &  18  Vict.  c.  104.  s.  276.     See  also  36  &  37  Vict.  c.  85.  s.  22. 

256.  Transmission  of  documents  to  registrar  by  superintendents  and 
other  officers.     17  &  18  Vict.  c.  104.  s.  277. 

257.  Whenever  a  ship,  in  whatever  part  of  Her  Majesty's  do- 
minions it  is  registered  (except  a  passenger  ship),  arrives  at  a  port  in  a 
British  possession,  or  at  a  port  elsewhere  at  which  there  is  a  British 
consular  officer,  and  remains  thereat  for  48  hours,  the  master  shall, 
within  48  hours  of  the  ship's  arrival,  deliver  to  the  chief  officer  of  customs 
or  British  consular  officer  the  agreement  with  the  crew,  &c,  or  if  the  ship 
is  registered  in  a  British  possession  such  of  these  documents  as  the  ship 
is  provided  with,  which  are  to  be  returned  to  the  master  on  departure  of 
tha  ship  with  an  endorsement  of  the  time  when  delivered  and  returned, 
and  if  it  appears  the  laws  have  been  transgressed  the  officer  is  to 
make  an  endorsement  to  that  effect,  and  transmit  a  copy  to  the  Registrar- 
General  of  Shipping  and  Seamen.     17  &  18  Vict.  c.  104.  s.  279. 

258.  If  a  master  is  removed  or  superseded  during  the  progress  of  a 
voyage  he  is  to  deliver  to  his  successor  the  various  documents  relating 
to  the  navigation  of  the  ship  and  crew.     17  &  18  Vict.  c.  104.  s.  259. 

259.  Corporations,  &c,  may  grant  sites  for  sailors'  homes.  17  &  18 
Vict.  c.  546. 

260.  261  provided  that  Part  2  of  the  Act  shall  apply  to  ships 
registered  in  the  United  Kingdom  and  elsewhere.  17  &  18  Vict.  c.  104. 
s.109. 

262,  263.  Partial  application  of  Part  2  to  ships  of  lighthouse 
authorities  and  pleasure  yachts,  and  to  fishing  boats. 

264.  If  the  legislature  of  a  British  possession  by  any  law  apply  or  Application  of 
adapt  to  any  British  ship  registered  at,  trading  with,  or  being  at  any  port  Part  2  to 

in  that  possession,  and  to  the  owners,  masters,  and  crews  of  those  ships    c°l°ny  by 
any  provisions  of  this  part  of  this  Act  which  do  not  otherwise  so  apply,  <,ol?°lal 
such  law  shall  have  effect  throughout  Her  Majesty's  dominions,  and  in  leSlslature- 
all  places  where  Her  Majesty  has  jurisdiction,  in  the  same  manner  as  if 
it  were  enacted  in  this  Act.     17  &  18  Vict.  c.  104.  s.  288. 

265.  "Where  in  any  matter  relating  to  a  ship  or  to  a  person  belonging  Conflict  of  laws 
to  a  ship  there  appears  to  be  a  conflict  of  laws,  then,  if  there  is  in  this 

part  of  this  Act  any  provision  on  the  subject  which  is  hereby  expressly 
made  to  extend  to  that  ship,  the  case  shall  be  governed  by  that  provi- 
sion, but  if  there  is  no  such  provision  the  case  shall  be  governed  by  the 
law  of  the  port  at  which  the  ship  is  registered.  17  &  18  Vict  c  104 
s.  290. 

266.  Unregistered  British  ship  deemed  to  be  registered  in  the 
United  Kingdom  for  Part  2  purposes.     46  &  47  Vict.  c.  41.  s.  49. 

PART  3  (sees.  267  to  368)  accords  with  Parts  3  and  4  of  17  & 
18  Vict.  c.  104.  and  18  &  19  Vict.  c.  119.  And  sees.  365  and  366 
show  how  far  the  Act  is  or  may  be  applied  to  the  colonies  •  and 
sec.  735  how  far  this  part  of  the  Act  may  be  repealed  by  the  same. 

267  gives  the  definition  of  "passenger"  and  " passenger  steamer " 

18  &  19  Vict.  c.  119.  s.  3;  26  &  27  Vict.  c.  51.  s.  3  ;  52  &  53  Vict 
c.  29.  s.  2. 
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268  gives  the  meaning  of  "  emigrant  ship  " ;  e.g.,  if  it  carry  more  than 
50  steerage  passengers  or  a  greater  number  of  steerage  passengers  than  in 
the  proportion,  if  a  sailing  vessel,  of  one  adult  to  33  tons  of  ship's  registered 
tonnage :  if  a  steamship,  one  adult  to  every  20  tons.  And  "  emigrant 
ship  "  includes  a  ship  which,  having  proceeded  from  a  port  outside  the 
British  Islands,  takes  on  board  at  any  port  in  the  British  Islands  such 
number  of  steerage  passengers,  whether  British  subjects  or  aliens 
resident  in  the  British  Islands,  as  would  with  or  without  the  steerage 
passengers  she  has  already  on  board  constitute  her  an  emigrant  ship. 
The  section  then  set  out  how  to  distinguish  "cabin"  from  "steerage" 
passenger.     26&27Vict.  c.  51.  s.  3;  18  &  19  Vict.  c.  119.  s.  3. 

269.  The  scale  for  determining  length  of  voyage  may  be  one  of 
the  Board  of  Trade's  scales.     18  &  19  Vict.  c.  119.  s.  30. 

Definition  of  270.  Eor  the  purposes  of  this  part  of  the  Act  a  colonial  voyage 

colonial  voyage,  means  a  voyage  from  any  port  in  a  British  possession,  other  than  British 
India  and  Hong  Kong,  to  any  port  whatever,  where  the  distance  between 
such  ports  exceeds  four  hundred  miles,  or  the  duration  of  the  voyage,  as 
determined  under  this  Part  of  this  Act,  exceeds  three  days.  18  &  19  Vict, 
c.  119.  s.  95. 

271.  An  annual  survey  of  passenger  steamers  which  carried  more 
than  12  passengers  was  provided  for.     18  &  19  Vict.  c.  119.  s.  19. 

272,  273  give  the  mode  of  survey  and  declaration  of  survey, 
and  transmission  of  declaration,  &c.     17  &  18  Vict.  c.  104.  ss.  309,  310. 

274.  Issue  of  passenger  steamer's  certificate.  17  &  18  Vict,  c  104. 
s.  312. 

275  gives  an  appeal  to  a  court  of  survey  if  any  owner  of  a  steamer 
feels  himself  aggrieved  by  a  survey  by  a  shipwright  or  engineer  surveyor. 
39  &  40  Vict.  c.  80.  s.  14  (1). 

276  deals  with  transmission  by  Board  of  Trade  of  certificate  in 
duplicate  to  the  port  of  the  owner  or  where  the  steamer  is  lying. 
17  &  18  Vict.  c.  104.  s.  313. 

277,  278  deal  with  fees  for  certificate  and  duration  of  certificate. 
17  &  18  Vict.  c.  104.  s.  314,  315. 

279-281.  Cancellation,  delivery,  and  posting  up  of  certificate. 
17  &  18  Vict.  c.  104.  s.  316. 

282.  Penalty  for  forgery  of  certificate.  17  &  18  Vict.  c.  104. 
s.  320. 

283.  Penalty  on  carrying  passengers  in  excess  of  number  allowed 
by  certificate.     17  &  18  Vict.  c.  104.  s.  319. 

284.  Where  the  legislature  of  any  British  possession  provides  for  the 
survey  of,  and  grant  of  certificates  for,  passenger  steamers,  and  the  Board  of 
Trade  report  to  Her  Majesty  the  Queen  that  they  are  satisfied  that  the 
certificates  are  to  the  like  effect  and  are  granted  after  a  like  survey,  and  in 
such  manner  as  to  be  equally  efficient  with  the  certificates  granted  for  the 
same  purpose  in  the  U.K.  under  this  Act,  Her  Majesty  in  Council  may : — 
(1)  declare  that  the  certificates  granted  in  the  said  British  possession 
shall  be  of  the  same  force  as  if  granted  under  this  Act;  and  (2) 
declare  that  all  or  any  of  the  provisions  of  this  part  of  this  Act  which 
relate  to  passenger  steamers' certificates  shall,  either  without  modification 
or  with   such  modifications  as   to   Her  Majesty  may  seem  necessary, 
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apply  to  the  certificates  granted  in  the  said  British  possession ;  and  (3) 
impose  such  conditions  and  make  such  regulations  with  respect  to  the 
certificates  and  to  the  use,  delivery,  and  cancellation  thereof  as  to  Her 
Majesty  may  seem  fit,  and  impose  fines  not  exceeding  501.  for  the  breach 
of  those  conditions  and  regulations.     39  &  40  Vict.  c.  80.  s.  17. 

285  deals  with  equipment  of  passenger  steamers ;  that  they  should 
have  compasses  properly  adjusted,  hose,  deck  shelters,  and  safety  valve  on 
each  boiler  out  of  the  control  of  the  engineer  when  steam  is  up.  The 
penalty  for  not  having  these  things  may  be  100/.  17  &  18  Vict.  c.  104. 
s.  301. 

286  prohibited  increasing  the  weight  on  the  safety  valve  beyond  the 
limits  fixed  by  the  surveyor.     See  s.  433.     17  &  18  Vict.  c.  104.  s.  302. 

287  dealt  with  good  behaviour  of  passengers  on  board  and  payment 
of  fares. 

288.  The  master  may  exclude  drunken  or  bad-mannered  passengers 
on  home-bound  steamers.     25  &  26  Vict.  c.  63.  ss.  35,  37. 


3.  Emigrant  Ships. 

Survey  of  Emigrant  Ships. 

[See  sees.  365,  366.     That  this  Part  applies  to  the  colonies.] 

289. — "  (1.)  An  emigrant   ship,  in   respect   of   which  a  passenger  Preliminary 
steamer's  certificate  is  not  in  force,  shall  not  clear  outwards  or  proceed  survey  of 
to  sea  on  any  voyage  unless  she  has  been  surveyed  under  the  direction  of  emlgrant  snips, 
the  emigration  officer  at  the  port  of  clearance,  but  at  the  expense  of  the 
owner  or  charterer  thereof,  by  two  or  more  competent  surveyors  to  be 
appointed  at  any  port  in  the  British  Islands  where  there  is  an  emigration 
officer  by  the  Board  of  Trade,  and  at  other  ports  by  the  Commissioners 
of  Customs,  and  has  been  reported  by  such  surveyors  to  be  in  their 
opinion  seaworthy  and  fit  for  her  intended  voyage. 

"  (2.)  The  survey  shall  be  made  before  any  portion  of  the  cargo  is  taken 
on  board,  except  so  much  as  may  be  necessary  for  ballasting  the  ship,  and 
such  portion  of  cargo  if  laden  on  board  shall  be  shifted,  if  required  by 
the  emigration  officer  or  the  surveyors,  so  as  to  expose  to  view  succes- 
sively every  part  of  the  frame  of  the  ship. 

"  (3.)  If  any  such  surveyors  report  that  the  ship  is  not  seaworthy,  or 
not  fit  for  her  intended  voyage,  the  owner  or  charterer  may,  if  he  thinks 
fit,  by  writing  under  his  hand  require  the  emigration  officer  to  appoint 
three  other  competent  surveyors  (of  whom  two  at  least  must  be  ship- 
wrights) to  survey  the  ship  at  the  expense  of  the  owner  or  charterer,  and 
the  said  officer  shall  thereupon  appoint  such  surveyors,  and  they  shall 
survey  the  ship ;  and  if  by  unanimous  report  under  their  hands,  but  not 
otherwise,  they  declare  the  ship  to  be  seaworthy  and  fit  for  her  intended 
voyage,  the  ship  shall  for  the  purposes  of  this  Part  of  the  Act  be  deemed 
seaworthy  and  fit  for  that  voyage. 

"  (4.)  If  any  requirement  of  this  section  is  not  complied  with  in  the 
case  of  any  emigrant  ship,  the  owner,  charterer,  or  master  of  the  ship  or 
any  of  them  shall  for  each  offence  be  liable  to  a  fine  not  exceeding  one 
hundred  pounds."     18  &  19  Vict.  c.  119.  s.  19. 
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Equipments. 

290. — "  (1)  Every  emigrant  ship  shall,  in  addition  to  any  other 
requirement  under  this  Act,  be  provided  with  the  following  articles ; 
namely,— 

"  (a.)  With   at  least  three   steering  compasses,  and   one  azimuth 

compass ;  and 
"  (b.)  If  proceeding  to  any  place  north  of  the  Equator,  with  at  least 

one  chronometer ;  and 
"  (c.)  If  proceeding  to  any  place  south  of  the  Equator,  with  at  least 

two  chronometers ;  and 
"  (d.)  With  a   fire-engine  in  proper  working  order  and  of  such 
description  and  power,  and  %ither  with  or  without  such 
other  apparatus  for  extinguishing  fire  as  the  emigration 
officer  may  approve ;  and 
"  (e.)  With  three  bower  anchors  of  such  weight,  and  with  cables  of 
such  length,  size,  and  material,  as  in  the  judgment  of  the 
emigration  officer  are  sufficient  for  the  size  of  the  ship; 
and 
"(_/'.)  If  a  foreign  ship,  with  four  properly  fitted  lifebuoys  kept  ready 

at  all  times  for  immediate  use ;  and 
"  (g.)  Adequate  means,  to  be  approved  by  the  emigration  officer  at 
the  port  of  clearance,  of  making  signals  by  night. 
"  (2.)  If  any  requirement  of  this  section  is  not  complied  with  in  the 
case  of  any  emigrant  ship,  the  master  of  that  ship  shall  for  each  offence 
be  liable  to  a  fine  not  exceeding  fifty  pounds."    18  &  19  Vict.  c.  119. 
s.  27  ;  39  &  40  Vict.  c.  80.  s.  21. 


Regulations  as 
to  carrying  of 
passengers 
generally. 


Number  of,  and  Accommodation  for,  Passengers. 
(See  sec.  365.) 

291. — "(1-)  A  ship  shall  not  carry  passengers,  whether  cabin  or 
steerage  passengers,  on  more  than  two  decks,  except  that  cabin  pas- 
sengers not  exceeding  one  for  every  hundred  tons  of  the  ship's  registered 
tonnage,  and  sick  persons  placed  in  hospital  as  hereinafter  provided,  may 
be  carried  in  a  poop  or  deck-house,  although  passengers  are  carried  on 
two  other  decks. 

"  (2.)  If  steerage  passengers  are  carried  under  the  poop,  or  in  a  round- 
house, or  deck-house,  the  poop,  round-house,  or  deck-house  shall  be  pro- 
perly built  and  secured  to  the  satisfaction  of  the  emigration  officer  at  the 
port  of  clearance. 

"(3.)  If  any  requirement  of  this  section  is  not  complied  with  in  the 
case  of  any  ship,  the  master  of  the  ship  shall  for  each  offence  be  liable  to 
a  fine  not  exceeding  five  hundred  pounds.    18  and  19  Vict.  c.  119.  s.  13. 

Limit  of  292. — "(!•)  The  number  of  steerage  passengers  carried  in  an  emi- 

number  of  grant  ship  shall  not  exceed  the  number  limited  by  the  regulations  in  the 

steerage  pas-       Tenth  Schedule  to  this  Act.     [Same  as  in  sec.  and  Act  given  below.] 
sengers  to  be  <£  fn\  jf  tnere  js  on  boar(j  anv  emigrant  ship  at  or  after  the  time  of 

c  irri6Ci  on  n 

emigrant  ships,  clearance  a  greater  number  of  steerage  passengers  than  the  number  so , 

limited  (except  as  increased  by  births  at  sea),  the  master  of  the  ship  shall 
be  liable  to  a  fine  not  exceeding  twenty  pounds  for  each  steerage  pas- 
senger constituting  such  excess."     18  &  19  Vict.  c.  119.  s.  14. 

Regulations  as         293. — "  (1)   The  regulations  as    to  the  accommodation  for  steerage 
to  accommoda-  passengers  in  the  Eleventh  Schedule  to  this  Act,  relating  to  the  construe- 
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tion  of  passenger  decks,  to  berths,  to  hospitals,  to  privies,  and  to  the  tion  of  steerage 
supply  of  light  and  ventilation,  shall  be  observed  in   the  case  of  all  passengers. 
emigrant  ships  as  if  they  were  contained  in  this  section. 

"  (2.)  If  any  requirement  of  this  section  is  not  complied  with  in  the 
case  of  any  emigrant  ship,  the  owner,  charterer,  or  master  of  the  ship, 
or  any  of  them,  shall  for  each  offence  be  liable  to  a  fine  not  exceeding 
fifty  pounds,  except  that  the  master  shall  alone  be  liable  to  the  fine  where 
he  is  in  any  such  regulation  expressed  to  be  alone  liable."  18  &  19  Vict. 
c.  119.  ss.  20  to  26.     [From  which  the  Eleventh  Schedule  is  taken.] 

294. — "  (1.)  No  part  of  the  cargo  or  of  the  steerage  passengers  Stowage  of 
luggage,  or  of  the  provisions,  water,  or  stores,  whether  for  the  use  of  g°°°-s- 
the  steerage  passengers  or  of  the  crew,  shall  be  carried  on  the  upper 
deck,  or  on  the  passenger  decks,  unless  in  the  opinion  of  the  emigra- 
tion officer  at  the  port  of  clearance  the  same  is  so  placed  as  not  to 
impede  light  or  ventilation  or  to  interfere  with  the  comfort  of  the 
steerage  passengers,  nor  unless  the  same  is  stowed  and  secured  to  the 
satisfaction  of  the  emigration  officer ;  and  the  space  thereby  occupied  or 
rendered  in  the  opinion  of  such  officer  unavailable  for  the  accommoda- 
tion of  the  steerage  passengers,  shall  (unless  occupied  by  the  said  steerage 
passengers  luggage)  be  deducted  in  calculating  the  space  by  which  the 
number  of  steerage  passengers  is  regulated. 

"  (2.)  If  any  requirement  of  this  section  is  not  complied  with  in  the 
case  of  any  emigrant  ship,  the  owner,  charterer,  or  master,  or  any  of 
them,  shall  for  each  offence  be  liable  to  a  fine  not  exceeding  three 
hundred  pounds."     18  &  19  Vict.  c.  119.  s.  29. 

Provisions,  Water,  and  Medical  Stores. 

[tfeesec.  365  (3). J 

295. — "  (1-)  There  shall  be  placed  on  board  every  emigrant  ship,  for  Supply  of 
the  steerage   passengers,   provisions  and  water  of  good  and  wholesome  provisions  and 
quality  and  in  sweet  and  good  condition,  and  in  quantities  sufficient  to  water- 
secure  throughout  the  voyage  the  issues  required  by  this  Part  of  this  Act. 
"  (2.)  In  addition  to  the  allowance  of  pure  water  for  each  steerage 
passenger,  water  shall  be   shipped    for  cooking  purposes   sufficient   to 
supply  ten  gallons  for  every  day  of  the  length  of  the  voyage  as    deter- 
mined under  this  Part  of  this  Act  for  every  one  hundred  statute  adults 
on  board. 

"  (3.)  There  shall  also  be  shipped  for  the  use  of  the  crew  and  all  other 
persons  on  board  an  ample  amount  of  wholesome  provisions  and  pure 
water,  not  inferior  in  quality  to  the  provisions  and  water  provided  for  the 
steerage  passengers. 

"  (4.)  All  such  water  and  provisions  shall  be  provided  and  stowed  away 
by  and  at  the  expense  of  the  owner,  charterer,  or  master  of  the  ship. 

"  (5.)  If  any  emigrant  ship  obtains  a  clearance  without  being  provided 
with  the  requisite  quantities  of  water  and  provisions  in  accordance  with 
this  section,  the  owner,  charterer,  or  master  of  that  ship,  or  any  of 
them,  shall  for  each  offence  be  liable  to  a  fine  not  exceeding  three 
hundred  pounds. 

"  (6.)  Before  an  emigrant  ship  is  cleared  outwards,  the  emigration 
officer  at  the  port  of  clearance  shall  survey  or  cause  to  be  surveyed  by 
some  competent  person  the  provisions  and  water  by  this  Act  required  to 
be  placed  on  board  for  the  steerage  passengers,  and  stall  satisfy  himself 
that  the  same  are  of  good  and  wholesome  quality  and  in  sweet  and  good 
condition,  and  in  the  quantities  required  by  this  Act. 
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"  (7.)  If  the  emigration  officer  considers  that  any  part  of  the  provisions 
or  water  is  not  of  a  good  and  wholesome  quality,  or  is  not  in  sweet  and 
good  condition,  he  may  reject  and  mark  the  same,  or  the  packages 
or  vessels  in  which  it  is  contained,  and  direct  the  same  to  be  forthwith 
landed  or  emptied. 

"  (8.)  If  the  same  are  not  forthwith  landed  or  emptied,  or  if  after  being 
landed  the  same  or  any  part  thereof  are  reshipped  in  the  ship,  the 
owner,  charterer,  or  master  of  the  ship  or  any  of  them,  or,  if  the 
same  are  shipped  in  any  other  emigrant  ship,  then  the  person  causing 
the  same  to  be  so  shipped,  shall  for  each  offence  be  liable  to  a  fine  not 
exceeding  one  hundred  pounds."     18  &  19  Vict.  c.  119.  ss.  31,  32. 

296. — "  (1  •)  The  water  to  be  placed  on  board  emigrant  ships  as  herein- 
before provided  shall  be  carried  in  tanks  or  casks  approved  by  the 
emigration  officer  at  the  port  of  clearance,  and  the  casks  shall  be  sweet 
and  tight,  of  sufficient  strength,  and  if  of  wood  properly  charred  inside, 
and  the  staves  shall  not  be  made  of  fir,  pine,  or  soft  wood,  and  each 
cask  shall  not  be  capable  of  containing  more  than  three  hundred  gallons. 

"  (2.)  If  any  requirement  of  this  section  is  not  complied  with  in  the 
case  of  any  emigrant  ship,  the  owner,  charterer,  or  master  of  the  ship, 
or  any  of  them,  shall  for  each  offence  be  liable  to  a  fine  not  exceeding 
fifty  pounds." 

297.  "  If  an  emigrant  ship  is  intended  to  call  at  any  intermediate  port 
during  the  voyage  for  the  purpose  of  taking  in  water,  and  if  an  engage- 
ment to  that  effect  is  inserted  in  the  master's  bond  herein-after  men- 
tioned, it  shall  be  sufficient  to  place  on  board  at  the  port  of  clearance 
such  supply  of  water  as  is  required  by  this  Part  of  this  Act  for  the 
voyage  to  the  intermediate  port,  subject  to  the  following  conditions; 
(that  is  to  say,) 

"  (i.)  The  emigration  officer  at  the  port  of  clearance  shall  approve  in 
writing  the  arrangement,  and  the  approval  shall  be  carried 
among  the  ship's  papers,  and  shall  be  exhibited  at  the 
intermediate  port,  and  delivered  on  the  arrival  of  the  ship 
at  her  final  port  of  discharge  to  the  chief  officer  of  customs, 
or  British  consular  officer,  as  the  case  may  be : 
"  (ii.)  If  the  length  of  either  portion  of  the  voyage,  whether  to 
the  intermediate  port,  or  from  the  intermediate  port  to  the 
final  port  of  discharge,  is  not  determined  under  this  Part 
of  this  Act,  the  emigration  officer  at  the  port  of  clearance 
shall  declare  the  same  in  writing,  as  part  of  his  said  ap- 
proval of  the  arrangement 
"  (iii.)  The  ship  shall  have  on  board  at  the  time  of  clearance  such 
tanks  and  water  casks,  of  the  description  by  this  Part  of 
this  Act  required,  as  are  sufficient  for  stowing  the  quantity 
of  water  required  for  the  longest  of  the  aforesaid  portions 
of  the  voyage."     18  &  19  Vict.  c.  119.  s.  34. 

298. — "  (1)  The  master  of  every  emigrant  ship  shall  during  the 
voyage,  including  the  time  of  detention  at  any  place  before  the  termina- 
tion thereof,  issue  to  each  steerage  passenger,  or  where  the  steerage  pas- 
sengers are  divided  into  messes,  to  the  head  man  for  the  time  being  of  each 
mess,  on  behalf  and  for  the  use  of  all  the  members  thereof,  an  allowance  of 
pure  water  [3  quarts  daily],  and  sweet  and  wholesome  provisions  [See 
sec.  365  (3)]  of  good  quality,  in  accordance  with  the  dietary  scales  in  the 
Twelfth  Schedule  to  this  Act  [taken  from  sec.  quoted  below],  which  shall 
have  effect  as  if  they  were  contained  in  this  section. 
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"  (2.)  The  Board  of  Trade  may,  by  notice  published  in  the  London 
Gazette,  add  to  the  dietary  scales  in  the  said  schedule  any  dietary  scale 
which  in  their  opinion  contains  in  the  whole  the  same  amount  of 
wholesome  nutriment  as  any  scale  in  that  schedule,  and  any  dietary  scale 
so  added,  inclusive  of  any  regulations  relating  thereto,  shall  have  effect 
as  if  they  were  contained  in  the  said  schedule  as  an  alternative  of  the 
dietary  scales  therein  contained,  and  accordingly  a  master  of  a  ship  may 
issue  provisions  according  to  the  latter  scales  or  to  any  scale  so  added, 
whichever  is  mentioned  in  the  contract  ticket  of  the  steerage  passengers. 

"  (3.)  If  any  requirement  of  this  section  is  not  complied  with  in  the 
case  of  any  emigrant  ship  the  master  of  the  ship  shall  for  each  offence  be 
liable  to  a  fine  not  exceeding  fifty  pounds."     18  &  19  Vict.  c.  119.  s.  35. 

299.  "  The  Board  of  Trade,  if  satisfied  that  the  food,  space,  accommo-  Power  of  Board 
dation,  or  any  other  particular  or  thing  provided  in  an  emigrant  ship  for  of  Trade  to 
any  class  of  passengers,  whether  cabin  or  steerage,  is  superior  to  the  food,  exemPt  ships, 
space,  accommodation,  or  other  particular  or  thing  required  by  this  Part 
of  this  Act,  may  exempt  that  ship  from  any  requirement  of  this  Part  of 
this  Act  with  respect  to  food,  space,  or  accommodation,  or  other  par- 
ticular or  thing,  in  such  manner  and  upon  such  conditions  as  the  Board 
think  fit " 

300. — "  (1.)  The  owner  or  charterer  of  every  emigrant  ship  shall  Medical  stores. 
provide  for  the  use  of  the  steerage  passengers  a  supply  of  the  following 
things  (in  this  Part  of  this  Act  referred  to  as  medical  stores),  namely, 
medicines,  medical  comforts,  instruments  disinfectants,  and  other  things 
proper  and  necessary  for  diseases  and  accidents  incident  to  sea  voyages 
and  for  the  medical  treatment  of  the  steerage  passengers  during  the 
voyage,  with  written  directions  for  the  use  of  such  medical  stores. 

"  (2.)  The  medical  stores  shall,  in  the  judgment  of  the  emigration 
officer  at  the  port  of  clearance,  be  good  in  quality  and  sufficient  in 
quantity  for  the  probable  exigencies  of  the  intended  voyage,  and  shall  be 
properly  packed,  and  placed  under  the  charge  of  the  medical  practitioner, 
when  there  is  one  on  board,  to  be  used  at  his  discretion. 

"  (3.)  If  any  of  the  above  requirements  of  this  section  is  not  complied 
with  in  the  case  of  an  emigrant  ship,  the  master  of  the  ship  shall  for  each 
offence  be  liable  to  a  fine  not  exceeding  fifty  pounds. 

"  (4.)  An  emigrant  ship  shall  not  clear  outwards  or  proceed  to  sea 
unless  a  medical  practitioner  appointed  by  the  emigration  officer  at  the 
port  of  clearance  has  inspected  the  said  medical  stores,  and  certified  to 
the  emigration  officer  that  they  are  sufficient  in  quantity  and  quality,  or 
unless  the  emigration  officer,  in  case  he  cannot  on  any  particular  occasion 
obtain  the  attendance  of  a  medical  practitioner,  gives  written  permission 
for  the  purpose. 

"  (5.)  If  an  emigrant  ship  clears  outwards  or  proceeds  to  sea  without 
such  certificate  or  permission,  the  master  of  the  ship  shall  for  each 
offence  be  liable  to  a  fine  not  exceeding  one  hundred  pounds."  18  &  19 
Vict.  c.  119.  ss.  43,  44. 

Dangerous  Goods,  and  Carriage  of  Cattle.  Regulations  as 

301. — "  (1.)  Subject  to  the  provisions  of  this  Part  of  this  Act  as  to  dangerous 

military  stores,  an  emigrant  ship  shall  not  clear  outwards  or  proceed  to  g°°ds,  and  of 

sea,  if  there  is  on  board —  horses  and 

"  (a)  as  cargo,  any  article  which  is  an  explosive  within  the  meaning  Cattle' 

of  the  Explosives  Act,  1875,  or  any  vitriol,  lucifer  matches,  £ 8,f  39  Viet 
guano,  or  green  hides,  or 
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"  (b)  either  as  cargo  or  ballast,  any  article  or  number  of  articles 
which  by  reason  of  the  nature,  quantity,  or  mode  of  stow- 
age thereof  are,  either  singly  or  collectively,  in  the  opinion 
of  the  emigration  officer  at  the  port  of  clearance,  likely  to 
endanger  the  health  or  lives  of  the  steerage  passengers  or 
the  safety  of  the  ship,  or 
"  (c)  as  cargo,  horses  or  cattle  or  other  animals  mentioned  in  the 
Thirteenth  Schedule  to  this  Act,  except  they  are  carried 
on  the  conditions  stated  in  that  schedule,  which  shall  have 
effect  as  if  contained  in  this  section. 
"  (2.)  If  any  requirement  of  this  section  is  not  complied  with  in  the 
case  of  any  ship,  the  owner,  charterer,  or  master  of  the  ship  or  any  of 
them,  shall  for  each  offence   be  liable  to  a  fine  not  exceeding  three 
hundred  pounds."     See  17  &  18  Vict.  c.  104.  s.  329  ;  38  &  39  c.  17. 

Carriage  of  302. — "  (1.)  A  Secretary  of  State  may,  by  order  under  his  hand, 

military  stores,  authorize  the  carriage  as  cargo  in  any  emigrant  ship  (subject  to  such 

conditions  and  directions  as  may  be  specified  in  the  order)  of  naval 

and  military  stores  for  the  public  service,  and  those  stores  may  be  carried 

accordingly. 

"  (2.)  The  order  shall  be  addressed  to  the  emigration  officer  and  shall 
be  by  him  countersigned,  and  delivered  to  the  master  of  the  ship  to  which 
it  refers,  and  shall  be  delivered  up  by  the  master  to  the  chief  officer  of 
customs  at  the  port  where  the  stores  are  discharged. 

"  (3.)  The  master  shall  comply  with  all  the  conditions  and  directions 
in  the  order,  and,  if  he  fails  to  do  so,  shall  for  each  offence  be  liable  to  a 
fine  not  exceeding  three  hundred  pounds."     33  &  34  Vict.  c.  95.  s.  3. 


Medical  Officer,  Staff)  and  Crew. 

[See  sec.  365.] 

Medical  303. — "  (1)  Subject  to  any  regulations  made  by  Order  in  Council 

practitioners.       under  this  Part  of  this  Act,  a  duly  authorized  medical  practitioner  shall 
be  carried  on  board  an  emigrant  ship — 

"  (a)  where  the  number  of  steerage  passengers  on  board  exceeds 

fifty ;  and  also 
"  (b)  where  the  number  of  persons  on  board  (including  cabin  pas- 
sengers, officers,  and  crew)  exceeds  three  hundred. 
"  (2.)  A  medical  practitioner  shall  not  be  considered  to  be  duly  autho- 
rized for  the  purposes  of  this  Act  unless — 

"  (a)  he  is  authorized  by  law  to  practise  as  a  legally  qualified  medical 

practitioner  in  some  part  of  Her  Majesty's  dominions,  or, 

in  the  case  of  a  foreign  ship,  in  the  country  to  which  that 

ship  belongs  :  and 

"  (b)  his  name  has  been  notified  to  the  emigration  officer  at  the  port 

of  clearance,  and  has  not  been  objected  to  by  him :  and 
"  (c)  he  is  provided  with  proper  surgical  instruments  to  the  satisfac- 
tion of  that  officer. 
"  (3.)  When  the  majority  of  the  steerage  passengers  in  any  emigrant 
ship,  or  as  many  as  three  hundred  of  them,  are  foreigners,  any  medical 
practitioner  whether  authorized  or  not  may,  if  approved  by  the  emigra- 
tion officer,  be  carried  therein. 

"  (4.)  Where  a  medical  practitioner  is  carried  on  board  an  emigrant 
ship  he  shall  be  rated  on  the  ship's  articles, 
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"  (5.)  If  any  requirement  of  this  section  is  not  complied  with  in  the 
case  of  any  emigrant  ship,  the  master  of  the  ship  shall  for  each  offence 
be  liable  to  a  fine  not  exceeding  one  hundred  pounds. 

"(6.)  If  any  person  proceeds  or  attempts  to  proceed  as  medical 
practitioner  in  any  emigrant  ship  without  being  duly  authorized,  or 
contrary  to  the  requirements  of  this  section,  that  person  and  any  person 
aiding  and  abetting  him  shall  for  each  offence  be  liable  to  a  fine  not 
exceeding  one  hundred  pounds."     18  &  19  Vict  c.  119.  ss.  41,  42. 

304. — "(1.)  Every   emigrant   ship,   if    carrying    as   many   as   one  Steerage 
hundred  steerage  passengers,  shall  carry  a  steerage  steward,  who  shall  be  passengers 
a  seafaring  man,  and  rated  in  the  ship's  articles  as  steerage  steward,  and  ^^TCa]|d 
approved  by  the  emigration  officer  at  the  port  of  clearance  :  he  shall  be  interpreters. 
employed  in  messing  and  serving  out   the   provisions   to   the  steerage 
passengers,  and   in  assisting   to  maintain  cleanliness,  order,  and   good 
discipline  among  them,  and  shall  not  assist  in  any  way  in  navigating  or 
working  the  ship. 

"  (2.)  Every  emigrant  ship  carrying  as  many  as  one  hundred  steerage 
passengers  shall  also  carry  a  steerage  cook,  and  if  carrying  more  than 
three  hundred  statute  adults  two  steerage  cooks,  who  shall  be  seafaring 
men,  and  be  rated  and  approved  as  in  the  case  of  steerage  stewards,  and 
shall  be  employed  in  cooking  the  food  of  the  steerage  passengers. 

"  (3.)  In  every  such  ship  a  convenient  place  for  cooking  shall  be  set 
apart  on  deck,  and  a  sufficient  cooking  apparatus,  properly  covered  in  and 
arranged,  shall  be  provided,  to  the  satisfaction  of  the  emigration  officer 
at  the  port  of  clearance,  together  with  a  proper  supply  of  fuel  adequate, 
in  his  opinion,  for  the  intended  voyage. 

"  (4.)  Every  foreign  emigrant  ship  in  which  as  many  as  one  half  of 
the  steerage  passengers  are  British  subjects,  shall,  unless  the  master  and 
officers  or  not  less  than  three  of  them  understand  and  speak  intelligibly 
the  English  language,  carry,  if  the  number  of  steerage  passengers  does 
not  exceed  two  hundred  and  fifty,  one  person,  and  if  it  exceeds  two 
hundred  and  fifty,  two  persons,  who  understand  and  speak  intelligibly 
the  language  spoken  by  the  master  and  crew  and  also  the  English 
language :  those  persons  shall  act  as  interpreters,  and  be  employed 
exclusively  in  attendance  on  the  steerage  passengers,  and  not  in  working 
the  ship ;  and  any  such  ship  shall  not  clear  outwards  or  proceed  to  sea 
without  having  such  interpreter  on  board. 

"  (5.)  If  any  requirement  of  this  section  is  not  complied  with  in  the 
case  of  any  emigrant  ship,  the  master  of  the  ship  shall  for  each  offence 
be  liable  to  a  fine  not  exceeding  fifty  pounds."  18  &  19  Vict.  c.  119. 
ss.  38,  39,  40. 

305. — "  (1.)  Every  emigrant  ship  shall  be  manned  with  an  efficient  Crew  of 
crew  for  her  intended  voyage,  to  the  satisfaction  of  the  emigration  officer  emigrant  ship, 
from  whom  a  certificate  for  clearance  for  such  ship  is  demanded  :  after 
the  crew  have  been  passed  by  the  emigration  officer,  the  strength  of  the 
crew  shall  not  be  diminished  nor  any  of  the  men  changed  without  the 
consent  in  writing  either  of  that  emigration  officer  or  of  the  superinten- 
dent at  the  port  of  clearance. 

"  (2.)  Where  the  consent  of  a  superintendent  has  been  obtained,  it 
shall,  within  twenty-four  hours  thereafter,  be  lodged  with  the  said 
emigration  officer. 

"  (3.)  If  the  emigration  officer  considers  the  crew  inefficient,  the  owner 
or  charterer  of  the  ship  may  appeal  in  writing  to  the  Board  of  Trade, 
and  the  Board  shall,  at  the  expense  of  the  appellant,  appoint  two  other 
emigration  officers  or  two  competent  persons  to  examine  into  the  matter, 
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and  the  unanimous  opinion  of  the  person  so  appointed,  expressed  under 
their  hands,  shall  be  conclusive  on  the  point. 

"  (4.)  If  any  requirement  of  this  section  is  not  complied  with  in  the 
case  of  any  emigrant  ship,  the  master  of  that  ship  shall  for  each  offence 
be  liable  to  a  fine  not  exceeding  fifty  pounds."  18  &  19  Vict.  c.  119. 
s.  28. 


Medical  in- 
spection of 
steerage  pas- 
sengers and 
crew. 


Evidence  of 
bond. 


Medical  Inspection. 

[See  sec.  365.] 

306. — "  (1.)  An  emigrant  ship  shall  not  clear  outwards  or  proceed 
to  sea  until — 

"(a)  either  a  medical  practitioner,  appointed  by   the  emigration 

officer  at  the  port  of  clearance,  has  inspected  all  the  steerage 

passengers  and  crew  about  to  proceed  in  the  ship,  and 

has  certified  to  the  emigration  officer,  and  that  officer  is 

satisfied,  that  none   of  the  steerage  passengers  or  crew 

appear  to  be  by  reason  of  any  bodily  or  mental  disease 

unfit  to  proceed,  or  likely  to  endanger  the  health  or  safety 

of  the  other  persons  about  to  proceed  in  the  ship ;  or 

"  (b)  the  emigration  officer,  if  he  cannot  on  any  particular  occasion 

obtain  the  attendance  of  a  medical  practitioner,  grants 

written  permission  for  the  purpose. 

"  (2.)  The  inspection  shall  take  place  either  on  board  the  ship,  or, 

in  the  discretion  of  the  emigration   officer,  at  such  convenient  place 

on  shore  before  embarkation,  as  he  appoints,  and  the  master,  owner, 

or  charterer  of  the  ship  shall  pay  to  the  emigration  officer  in  respect 

of  the  inspection  such  fee  not  exceeding  twenty   shillings  for  every 

hundred  persons  or  fraction   of   a  hundred  persons  inspected,  as  the 

Board  of  Trade  determine. 

"  (3.)  If  this  section  is  not  complied  with  in  the  case  of  any 
emigrant  ship,  the  master  of  the  ship  shall  for  each  offence  be  liable 
to  a  fine  not  exceeding  one  hundred  pounds."    18  &  19  Vict.  c.  119.  s.  44. 

307.  Persons  for  medical  reasons  may  be  relanded.  18  &  19  Vict, 
c.  119.  ss.  45,  47. 

308.  Passage  money  to  persons  relanded  for  medical  reasons  may 
be  returned.     18  &  19  Vict.  c.  119.  s.  46 ;  26  &  27  Vict.  c.  51.  s.  11. 

309.  Before  an  emigrant  ship  clears  outwards  or  proceeds  to  sea, 
the  master,  together  with  the  owner  or  charterer,  shall  enter  into  a 
joint  and  several  bond  (in  the  Act  referred  to  as  the  master's  bond) 
in  the  sum  of  two  thousand  pounds  (five  thousand  if  non-resident  in  the 
British  Islands)  to  the  Crown,  to  safeguard  the  Crown  from  any  expenses 
in  rescuing  ships  wrecked  or  distressed  steerage  passengers.  18  &  19 
Vict.  c.  119.  s.  63 ;  26  &  27  Vict.  c.  51.  s.  17. 

310.  Where  an  emigrant  ship  is  bound  to  a  British  possession  the 
chief  officer  of  customs  at  the  port  of  clearance  shall  certify  on  one 
part  of  the  master's  bond  that  it  has  been  duly  executed,  and  shall  for- 
ward the  same  to  the  Governor  of  the  said  possession,  and  the  certificate 
shall,  in  any  court  of  a  British  possession  in  which  the  bond  may  be 
put  in  suit,  be  conclusive  evidence  of  the  due  execution  of  the  bond ; 
but  any  such  bond  shall  not  be  put  in  suit  in  a  British  possession  after 
the  expiration  of  three  months  next  after  the  arrival  of  the  ship  in  that 
possession,  nor  in  the  British  Islands  after  the  expiration  of  twelve 
months  next  after  the  return  of  the  ship.     18  &  19  Vict.  c.  119.  s.  64. 
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311.  Passengers  lists  are  to  be  made  out  before  clearance.  18  &  19 
Vict.  c.  119.  s.  16. 

312.  Lists  of  additional  passengers  embarked  after  clearance  are  to 
be  made  out.     18  &  19  Vict.  c.  119.  s.  17. 

313.  A  penalty  of  20Z.  was  imposed  on  anyone  attempting  to  gain 
a  passage  without  payment,  and  any  such  person  may  be  taken  before  a 
justice.     18  &  19  Vict.  c.  119.  s.  18. 

Certificate  for  Clearance. 

314.  A  ship  fitted  or  intended  for  the  carriage  of  steerage  passen- 
gers as  an  emigrant  ship  shall  not  clear  outwards  or  proceed  to  sea 
until  the  master  has  obtained  from  the  emigration  officer  at  the  port 
of  clearance  a  certificate  that  all  the  requirements  of  this  Part  of  the 
Act  have  been  complied  with.  And  if  refused  such  certificate  the 
owner  or  charterer  may  appeal  to  the  Board  of  Trade.  18  &  19  Vict. 
c.  119.  s.  11. 

315. — "  (1.)   The  master  of  every  ship,  whether  an  emigrant  ship  or  Facilities  to 
not,  which  is  fitting  or  intended  for  the  carriage  of  steerage  passengers,  or  be  given  for 
which  carries  steerage  passengers  on  a  voyage  from  the  British  Islands  *e  inspection 
to  any  port  out  of  Europe  and  not  within  the  Mediterranean  Sea,  or  on      snlPs- 
a  colonial  voyage  as  herein-before  defined,  shall  afford  to  the  emigration 
officer   at  any  port  in  Her   Majesty's    dominions,  and,  in  the  case  of 
British  ships,  to  the  British  consular  officer  at  any  port  elsewhere  at 
which  the  ship  is  or  arrives,  every  facility  for  inspecting  the  ship  and 
for  communicating  with  the  steerage   passengers  and  for  ascertaining 
that  this  part  of  this  Act,  so  far  as  applicable  to  the  ship,  has  been  duly 
complied  with. 

"  (2)  If  the  master  of  any  ship  fails  to  comply  with  this  section,  he 
shall  for  each  offence  be  liable  to  a  fine  not  exceeding  fifty  pounds."  18 
&  19  Vict.  c.  119.  s.  10. 

316.  If  an  emigrant  ship,  after  clearance,  is   detained   in   port  for 
more  than  seven  days,  or  puts  into  any  port  in  the  British  Islands,  she 
shall  not  proceed  to  sea  until  she  obtains  a  fresh   supply  of  pure  water, 
&c,  to   make  up  the   quantity  required   by  the  Act  to  be  on  board 
18  &  19  Vict.  c.  119.  s.  50. 

317.  Any  emigrant  ship  putting  back  after  clearance  is  to  report  the 
fact ;  and  cause,  in  writing,  within  twelve  hours  to  the  emigration  officer 
of  the  port.     18  &  19  Vict.  c.  119.  s.  50. 

318. — "  (1.)  If  the  owner  of  an  emigrant  ship  is  aggrieved  by  the  Appeal  to 
refusal  by  an  emigration  officer  of  a  certificate  for  clearance,  he  may  court  of 
appeal  to  a  court  of  survey  for  the  port  or  district  where  the  ship  for  survey- 
the  time  being  is  in  manner  directed  by  the  rules  of  that  court. 

"  (2.)  The  judge  of  the  court  of  survey  shall  report  to  the  Board  of 
Trade  on  the  question  raised  by  the  appeal,  and  that  Board,  if  satisfied 
that  the  requirements  of  the  report  and  of  this  Part  of  this  Act  have 
been  complied  with,  may  grant  or  direct  the  emigration  officer  to  grant 
a  certificate  for  clearance. 

"  (3.)  Subject  to  any  order  made  by  the  judge  of  the  court  of  survey, 
the  costs  of  and  incidental  to  the  appeal  shall  follow  the  event. 

"  (4.)  Where  a  survey  of  a  ship  is  made  for  the  purpose  of  a  certi- 
ficate for  clearance,  the  person  so  appointed  to  make  the  survey  shall  if 
so  required  by  the  owner,  be  accompanied  on  the  survey  by  some  person 
appointed  by  the  owner,  and  in  such  case  if  the  said  two  persons  agree 
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there  shall  be  no  appeal  to  the  court  of  survey  in  pursuance  of  this  sec- 
tion.    39  &  40  Vict.  c.  80.  s.  14. 

319.  —  (1)  If  any  emigrant  ship  proceed  to  sea  without  the  certificate 
for  clearance;  or  (6)  put  into  port  damaged,  and  leave  with  steerage 
passengers  without  a  proper  certificate,  the  ship  may  be  forfeited  if  found 
within  two  years. 

(2)  The  Board  of  Trade  may  release  such  forfeited  ship  on  payment 
of  not  more  than  two  thousand  pounds.     26  &  27  Vict.  c.  51.  s.  13. 

320.  Contract  tickets  for  passengers  proceeding  from  the  British 
Islands  are  to  be  in  the  form  approved  by  the  Board  of  Trade.  18  &  19 
Vict.  c.  11.9.  s.  71. 

321  gives  a  summary  remedy  for  breach  of  any  stipulation  in  a 
contract  ticket.     18  &  19  Vict.  c.  119.  s.  73. 

322  imposed  a  penalty  for  failure  to  produce  contract  ticket.  18  &  19 
Vict.  c.  119.  s.  74. 

323.  Penalty  for  altering  or  rendering  useless  a  contract  ticket  which 
is  evidence.     18  &  19  Vict.  c.  119.  s.  72. 

Regulations  as  to  Steerage  Passengers. 

[See  sec.  365  (1)   (c).] 

324  gave  power  to  Her  Majesty  by  Orders  in  Council  to  make 
regulations  for  preserving  order,  promoting  health,  &c,  on  board 
emigrant  ships  proceeding  from  the  British  Islands  to  any  port  in  a 
British  possession ;  forbidding  emigration  during  cholera  or  any  epidemic 
disease  ;  reducing  the  number  of  steerage  passengers  allowed ;  and  per- 
mitting the  use  on  board  of  water-distilling  apparatus.  18  &  19  Vict, 
c.  119.  s.  59. 

Discipline  on  325. — "  (1.)  In  every  emigrant  ship  the  medical  practitioner  aided  by 

board.  the   master  or,  in  the  absence  of  the  medical  practitioner,  the  master, 

shall  exact  obedience  to  all  regulations  made  by  any  such  Order  in 
Council  as  aforesaid. 

"  (2.)  If  any  person  on  board — 

"  (a)  fails  without  reasonable  cause  to  obey,  or  offends  against,  any 

such  regulation  or  any  provision  of  this  Part  of  this  Act,  or 

"  (6)  obstructs  the  master  or  medical  practitioner  in  the  execution  of 

any  duty  imposed  upon  him  by  any  such  regulation,  or 
"  (c)  is  guilty  of  riotous  or  insubordinate  conduct, 
that  person  shall  for  each  offence  be  liable  to  a  fine  not  exceeding  two 
pounds,  and  in  addition  to  imprisonment  for  any  period  not  exceeding 
one  month."     18  &  19  Vict.  c.  119.  s.  60. 

Sale  of  spirits         326.  — "  (1  ■)  Spirits  shall  not  during  the  voyage  be  sold  directly  or  in- 
prohibited  on     directly  in  any  emigrant  ship  to  any  steerage  passenger, 
emigrant  «  (2.)  If  any  person  acts  in  contravention  of  this  section,  he  shall  for 

shlps"  each  offence  be  liable  to  a  fine  not  exceeding  twenty  pounds."     18  &  19 

Vict.  c.  119.  s.  62. 

327  provides  for  maintenance  of  steerage  passengers  after  arrival  of 
emigrant  ship.     [See  sec.  365  (2)  (c).] 

328  provided  for  return  of  passage  money  and  compensation  to 
passengers  when  passage  not  provided  according  to  contract.  18  &  19 
Vict.  c.  119.  s.  48. 

329.  Subsistence  in  case  of  detention  is  provided  for.  18  &  19  Vict, 
c.  119.  s.  49. 
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330.  A  penalty  for  landing  steerage  passengers  at  a  wrong  place  was 
imposed.  The  fine  not  to  be  under  10/.  or  exceeding  501.  18  &  19  Vict, 
c.  119.  s.  56. 

331.  Provisions  in  case  of  an  emigrant  ship  being  wrecked  or  damaged 
in  or  near  British  Islands.  18  &  19  Vict.  c.  119.  s.  51 ;  26  &  27  Vict. 
c.  51.  s.  14. 

332.  "If  any  passenger,  whether  a  cabin  or  a  steerage  passenger,  is  Expenses  of 
either  taken  off  any  ship  which  is  carrying  any  steerage  passenger  on  a  ™sQc"ee J^,  of 
voyage  from  any  part  of  Her  Majesty's  dominions  and  is   damaged,  Jj 
wrecked,  sunk,  or  otherwise  destroyed,  or  if  any  such  passenger  is  picked  passengers. 
up  at  sea  from  any  boat,  raft,  or  otherwise,  it  shall  be  lawful — 

"  (a)  if  the  port  to  which  such  passenger  (in  this  Act  referred  to  as  a 
'  wrecked  passenger ')  is  conveyed  is  in  the  United  King- 
dom, for  a  Secretary  of  State ;  and 
"  (b)  if  the  port  is  in  a  British  possession  for  the  Governor  of  that 
possession,  or  any  person  authorized  by  him  for  the  pur- 
pose ;  and 
"  (c)  if  the  port  is  elsewhere,  for  the  British  consular  officer  there ; 
to  defray  all  or  any  part  of  the  expenses  thereby  incurred."    18  &  19  Vict, 
c.  119.  s.  52. 

333. — "(!•)  If  any  passenger,  whether  a  cabin  or  a  steerage  passenger,  Forwarding  of 

from  any  ship  which  is  carrying  any  steerage  passenger  on  a  voyage  passengers  by 

from  any  port  in  Her  Maiesty's  dominions  finds   himself  without  any  (x0yernors  or 

-  consuls 

neglect  or  default  of  his  own  at  any  port  outside  the  British  Islands  other 

than  the  port  for  which  the  ship  was  originally  bound,  or  at  which  he,  or 

the  Board  of  Trade,  or  any  public  officer  or  other  person  on  his  behalf, 

has  contracted  that  he  should  land,  it  shall  be  lawful — 

"  (a)  if  the  place  is  in  a  British  possession,  for  the  Governor  of  that 

possession,  or  any  person  authorized  by  the  Governor  for 

the  purpose :  and 
"  (b)  if  the  place  is  elsewhere,  for  the  British  consular  officer  there  ; 
to  forward  the  passenger  to  his  intended  destination,  unless  the  master  of 
the  ship  within  forty-eight  hours  of  the  arrival  of  the  passenger  gives  to 
the  Governor  or  consular  officer,  as  the  case  may  be,  a  written  under- 
taking to  forward  or  convey  within  six  weeks  thereafter  the  passenger 
to  his  original  destination,  and  forwards  or  conveys  him  accordingly 
within  that  period. 

"  (2.)  A  passenger  so  forwarded  by  or  by  the  authority  of  a  Governor  or 
a  British  consular  officer  shall  not  be  entitled  under  this  Part  of  this  Act 
to  the  return  of  his  passage  money,  or  to  any  compensation  for  loss  of 
passage."     18  &  19  Vict.  c.  119.  s.  53 ;  26  &  27  Vict.  c.  51.  s.  15. 

334. — "  (1.)  All  expenses  incurred  under  this  Part  of  this  Act  by  or  Recovery  of 
by  the  authority  of  a  Secretary  of  State,  Governor  of  a  British  possession    expenses  in- 
or  consular  officer,  in  respect  of  a  wrecked  passenger,  or  forwarding  of  a  eurre<l  in 
passenger  to   his    destination,  including    the    cost    of  maintaining   the  conT?y\n6 
passenger  until  forwarded  to  his  destination,  and  of  all  necessary  bedding,  ^gers  andS" 
provisions,  and  stores,  shall  be  a  joint  and  several  debt  to  the  Crown  forwarding 
from  the  owner,  charterer,  and  master  of  the  ship  on  board  of  which  the  passengers. 
passenger  had  embarked."     26  &  27  Vict.  c.  51.  s.  16. 

And  (2)  in  any  proceeding  for  the  recovery  of  that  debt  a  certificate 
purporting  to  be  finder  the  hand  of  a  Secretary  of  Sta,te,  Governor  or 
consular  officer,  and  stating  the  circumstances  of  the  case,  and  the  total 
amount  of  the  expenses,  is  to  be  sufficient. 

335.  A  policy  of  assurance  effected  in  respect  of  any  steerage  passage 
is  to  be  valid. 
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336-338. — (1-)  The  master  of  every  ship  bringing  steerage  passengers 
from  any  port  not  within  the  Mediterranean  Sea  is  to  give  in  a  list  of 
steerage  passengers  brought  to  the  British  Islands. 

339.  Births  and  deaths  are  to  be  registered  as  in  Part  2  on  non- 
British  ships.     See  ante,  s.  254. 

340.  Right  of  action  on  contract  by  steerage  passenger  was  safe- 
guarded. 

341-346  deal  with  the  granting  of  licences  to  passage  brokers,  &c. 
18  &  19  Vict.  c.  119.  ss.  66,  67. 

347,  348  define  emigrant  runner:  and  that  he  must  be  licensed; 
and  be  supplied  with  a  badge.     18  &  19  Vict.  c.  119.  s.  75. 

349  deals  with  renewal  of  emigrant  runner's  badge  if  lost.  18  &  19 
Vict.  c.  119.  s.  79. 

350  enacts  penalties  on  persons  acting  without  licence  or  badge : 
using  badge  not  lawfully  issued ;  or  employing  unlicensed  person.  18  &  19 
Vict.  c.  119.  s.  75. 

351  imposes  penalties  on  emigrant  runners  for  certain  acts  of  misr 
conduct.     18  &  19  Vict.  c.  119.  s.  78. 

352.  Emigrant  runner's  commissions  and  fees.     Ibid.  s.  80. 

353  deals  with  frauds  inducing  any  person  to  engage  a  steerage  passage. 

354.  Penalty  on  person  falsely  assuming  to  act  as  agent  of  the  Board 
of  Trade  in  connection  with  assisted  emigration. 


Emigration 
officers  and 
assistants. 


Kecovery  of 
fines. 


Emigration   Officers. 

355- — "  (1.)  In  the  British  Islands  the  Board  of  Trade,  and  in  a 
British  possession  the  Governor  of  that  possession,  may  appoint  and  re- 
move such  emigration  officers  and  assistant  emigration  officers  as  seem 
necessary  for  carrying  this  Part  of  this  Act  into  execution,  under  the 
direction  of  the  Board  or  Governor,  as  the  case  may  be: 

"  (2.)  AH  powers,  functions,  and  duties  to  be  exercised  or  performed, 
and  anything  to  be  done  in  pursuance  of  this  Part  of  this  Act  by,  to,  or 
before  an  emigration  officer,  may  be  exercised,  performed,  and  done  by, 
to,  or  before  his  assistant,  or,  at  any  port  where  there  is  no  emigration 
officer  or  assistant,  or  in  their  absence,  by,  to,  or  before  the  chief  officer 
of  customs  for  the  time  being  at  such  port,  and  in  any  such  case  it  shall 
be  the  duty  of  the  chief  officer  of  customs  to  do  anything  which  it  is  the 
duty  of  the  emigration  officer  or  his  assistant  to  do. 

"  (3.)  A  person  lawfully  acting  as  an  emigration  officer  under  this  Act 
shall  in  no  case  be  personally  liable  for  the  payment  of  any  money  or 
costs  or  otherwise  in  respect  of  any  contract  made,  or  of  any  legal  pro- 
ceedings for  anything  done,  by  him  in  his  official  capacity  as  an  emigra- 
tion officer  and  on  the  public  service."     18  &  19  Vict.  c.  119.  ss.  7,  8,  9. 

Legal  Proceedings. 

356.  "  All  fines  and  forfeitures  under  the  provisions  of  this  Part  of  this 
Act  (other  than  the  provisions  relating  to  passenger  steamers  only)  shall 
be  sued  for  by  the  following  officers  ;  (that  is  to  say,)  [emigration  officer 
and  chief  officer  of  customs.] 

"  (d)  In  a  British  possession  any  person  authorized  by  the  Governor  of 
that  possession,  or  any  officer  of  customs  authorized  by  the 
Government  department  regulating  the  customs  in  that 
possession."     18  &  19  Vict.  c.  119.  s.  84. 
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357.  "  All  sums  of  money  made  recoverable  by  this  Part  of  this  Act  in  Eecovery  of 
respect  of  passage  money,  subsistence  money,  damages,  compensation,  or  passage  and 
costs  may  be  sued  for  and  recovered  before  a  court  of  summary  juris-  ™0        com_ 
diction  by  any  person  entitled  thereto,  or  by  any  of  the  officers  in  the  last  pensatj0n,  and 
preceding  section  mentioned  on  behalf  of  any  one  or    more    of    such  damages, 
persons,   and  in   any   case    either    by    one    or    several    proceedings." 
18  &  19  Vict.  c.  119.  s.  84. 

358  gives  protection  to  person  executing  the  Act. 

Supplemental. 
359.  The  owner,  in  the  absence  of  agreement,  shall  be  ultimately  re- 
sponsible as  between  himself  and  the  other  persons  rendered  liable  for 
non-compliance  with  this  Part  of  the  Act. 

360  deals  with  the  forms  to  be  used  and  rate  of  fees  for  survey  of 
emigrant  ships. 

361  provides  that  the  Board  of  Trade  shall  prepare  abstracts  of  this 
Part  of  the  Act  to  be  supplied  to  the  masters  of  emigrant  ships,  who  are  to 
place  them  in  a  conspicuous  place  between  decks.  18  &  19  Vict.  c.  119.S.  61. 

362  gives  effect  to  byelaws  by  harbour  authorities  of  any  port  in  the 
British  Islands  from  which  emigrant  ships  go.     18  &  19  Vict.  c.  119.  s.  82. 

363  provides  for  the  exemption  from  survey  of  foreign  passenger 
steamer  or  emigrant  ship  when  the  Board  of  Trade  are  satisfied  the  pro- 
visions of  the  Act  have  been  substantially  complied  with  by  an  official 
foreign  survey.     39  &  40  Vict.  c.  80.  s.  19. 

Application  of  Part  3.  as  regards  Emigrant  Ships. 
364.  "  The  provisions  of  this  Part  of  this  Act  respecting  emigrant 
ships  shall  apply  to  all  voyages  from  the  British  Islands  to  any  port  out 
of  Europe  and  not  within  the  Mediterranean  Sea." 

365. — "  (1.)   This  Part  of  this  Act,  so  far  as  the  same  is  applicable,  Limited  appli- 
shall   apply  to  every  ship   carrying  steerage  passengers  on  a  colonial  cation  of  Part 
voyage  as  defined  by  this  Part  of  this  Act,  provided  that  the  enactments  3-  °f  Aj**0 
thereof  relating  to—  ™ 

"  (a)  master's  bond  ; 
"  (h)  steerage  passengers  contract  tickets ; 

"  (c)   Orders  in    Council   regulating    emigration  from  the  British 
Islands,  or  prescribing  rules  for  promoting  health,  clean 
liness,  order,  and  ventilation; 
"  (d)  passage  brokers ; 
"  (e)  emigrant  runners ;  and 

"  U  )  posting  of  abstracts,  and  production  of  a  copy  of  this  Part  of 
this  Act, 
shall  not  apply. 

"  (2.)  Where  the  duration  of  a  colonial  voyage  (as  determined  under 
this  Part  of  this  Act)  is  less  than  three  weeks,  the  enactments  relating 
to — 

"  (a)  the  regulations  scheduled  to  this  Act  as  to  the  accommodation 

for  steerage  passengers ; 
"  (6)  medical  practitioner,  stewards,  cooks,  cooking  apparatus,  and 

manning  with  an  efficient  crew ;  and 
"  (c)  maintenance  of  steerage  passengers  after  arrival, 
shall  also  not  apply. 

"  (3.)  Where  the  duration  of  a  colonial  voyage  (as  determined  under  this 
Part  of  this  Act)  is  less  than  three  weeks,  the  enactments  relating  to 
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the  issue  of  provisions  shall  not,  except  as  to  the  issue  of  water,  apply  to 
any  steerage  passenger  who  has  contracted  to  furnish  his  own  provisions." 
18  &  19  Vict.  c.  119.  s.  96. 

Modification  of      366. — "  (1-)  The  Governor  of  a  British  possession  may  by  proclama- 

provisions  of      tion — 

Part  3.  in  «  (a)  determine  what  shall  be  deemed,  for  the  purposes  of  this  Part  of 

tionrtoP  British  tllis  ^ct> to  be  tne  lenStl1  of  tte  voyage  of  any  sniP  carry- 

ing steerage  passengers  from  any  port  in  that  British  pos- 
session to  any  other  port ;  and 
"  (6)  fix  dietary  scales  for  steerage  passengers  during  the  voyage ;  and 
"  (c)  declare  what  medical  stores  shall  be  deemed  necessary  for  the 
medical  treatment  of  the  steerage  passengers  during  the 
voyage. 
"  (2.)  Every  such  proclamation  shall  take  effect  from  the  issue  thereof, 
and  sh;ill  have  effect  without  as  well  as  within   the   possession,  as   if 
enacted  in  this  Part  of  this  Act. 

"  (3.)  The  Governor  of  a  British  possession  may  authorize  such  persons 
as  he  thinks  fit  to  make  a  like  survey  of  emigrant  ships  sailing  from  that 
possession  as  is  by  this  Act  required  to  be  made  by  two  or  more  com- 
petent surveyors  in  the  case  of  emigrant  ships  sailing  from  the  British 
Islands. 

"  (4.)  The  Governor  of  a  British  possession  may  authorize  any  competent 
person  to  act  as  medical  practitioner  on  board  an  emigrant  ship  proceed- 
ing on  a  colonial  voyage."     18  &  19  Vict.  c.  119.  ss.  97,  98. 

367.  The  first  part  deals  with  the  power  of  Australian  and  New  Zea- 
land governors  as  to  regulations  in  respect  to  the  numbers  of  steerage 
passengers. 

Then  (2),  "  the  Governor  of  any  British  possession  may,  if  he  thinks  fit, 
declare  by  proclamation  that  ships  intended  to  pass  within  the  Tropics 
from  any  port  in  such  possession  may  convey  steerage  passengers,  being 
natives  of  Asia  or  Africa,  after  the  rate  of  one  for  every  twelve  superficial 
feet  of  the  passenger  deck  instead  of  after  the  rate  specified  in  the  Tenth 
Schedule  to  this  Act." 

(3.)  "  Every  such  proclamation  shall  take  effect  from  the  issue  thereof, 
or  such  other  day  as  may  be  named  therein,  and  shall  have  effect  without 
as  well  as  within  the  possession,  as  if  it  were  enacted  in  this  Part  of  this 
Act  in  substitution  as  respects  the  said  ships  for  the  Tenth  Schedule  to 
this  Act."     Sub-sec.  (4)  refers  to  steerage  passengers  from  Ceylon. 

368  gives  power  to  the  legislature  of  India  to  apply  Part  3.  to 
British  India.     17  &  18  Vict.  c.  104.  s.  288. 

Fishing  Boats. 

PABT  4.  is  the  merging  of  Merchant  Shipping  "  Fishing  Boats  "  Act, 
(46  &  47  Vict.  c.  41),  and  Part  4.  of  17  &  18  Vict.  c.  104.    By 
sec.  372,  this  Part  of  the  Act  is  not  applicable  to  the  colonies  or 
Scotland. 
369-    Application   of    Part    4.    is — (a)   to    all    fishing    boats  and 
to  the    whole   fishing   service;    and    partly  (b)  to  all  fishing  boats  of 
23  tons  tonnage   and  upwards ;  and  partly  (c)  to  fishing  boats  being 
trawlers  of  the  same  tonnage  and  upwards,  and  where  so  expressly  pro- 
vided, to  fishing  boats  being  trawlers  of  whatever  tonnage.    46  &  47  Vict. 
c.  41.s.  3. 

370  gives  the  definition  of  "  fishing  boat,"  "  second  hand,"  and 
"voyage."     46  &  47  Vict.  c.  41.  ss.  3,  18. 
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371.  Ascertainment  of  tonnage  of  a  fishing  boat.  50  Vict.  sess.  2. 
c.  4.  s.  2. 

372.  "This  Part  of  the  Act  shall  not,  except  where  otherwise 
expressly  provided,  apply  to  Scotland,  or  to  any  British  possession." 

373-375  refer  to  registry  of :  and  rules  as  to  fishing  boats. 

376  deals  with  discipline  of :  and  offences  by  seamen  and  appren- 
tices.    46  &  47  Vict.  c.  41.  s.  28. 

377  enacts  that  the  civil  right  of  remedy  by  action  is  to  be  un- 
affected by  the  criminal  provisions  of  the  Act.  46  &  47  Vict.  c.  41. 
s.  29. 

378  deals  with  the  application  of  forfeitures.  46  &  47  Vict.  c.  41. 
s.  30. 

379  enacts  deserters  and  others  may  be  sent  back  to  their  boats. 
46  &  47  Vict.  c.  41.  s.  31. 

380.  Apprehension  of  seamen  guilty  of  desertion,  absence  without 
leave,  wilful  disobedience,  continued  breach  of  duty  and  unlawful  com- 
bination.    46  &  47  Vict.  c.  41.  s.  32. 

381.  Superintendent  or  principal  Board  of  Trade  officer  can  deal 
with  seamen  who  refuses  to  proceed  to  sea.     46  &  47  Vict.  c.  41.  s.  32. 

382.  A  seaman  who  intends  to  absent  himself  is  to  give  notice  to 
skipper.     46  &  47  Vict.  c.  41.  s.  33. 

383-  Wages  of  skipper,  seaman,  or  apprentice  shall  accrue  from  day 
to  day.     46  &  47  Vict.  c.  41.  s.  34. 

384.  Facilities  for  proving  desertion  so  far  as  concerns  forfeiture  of 
wages  are  given.     46  &  47  Vict.  c.  41.  s.  35. 

385,  386.  Inquiries  as  to  death,  injuries,  ill-treatment,  punishment, 
and  casualties  in  fishing  boats  are  provided  for.  46  &  47  Vict.  c.  41. 
sees.  43-45. 

387  gives  power  to  superintendent  to  settle  disputes.  46  &  47  Vict, 
c.  41.  s.  46. 

388.  Accounts  are  to  be  rendered  by  owners  for  the  purpose  of 
ascertaining  profits  of  fishing  boats.     50  Vict.  sess.  2.  c.  4.  s.  6. 

389  deals  with  agreements  for  fishing  vessels  in  Scotland. 

390,  391  deal  with  fees  payable  on  engagement  and  discharge  when 
effected  before  a  superintendent :  and  that  superintendents  were  to  obey 
the  orders  of  the  Board  of  Trade. 

(2)  Provisions  applying  to  all  fishing  boats  of  25  tons  tonnage 
upwards  apprenticeship  and  agreement  with  boys. 

392.  Restriction  on  apprenticeships  and  agreement  in  the  case  of 
boys  under  13.     46  &  47  Vict.  c.  41.  s.  6. 

393.  Boys  under  16  must  be  properly  apprenticed  :  or  to  have  proper 
agreements  before  being  taken  to  sea.     See  46  &  47  Vict.  c.  41.  s.  8. 

394  orders  all  superintendents  to  give  assistance  in  making  inden- 
tures  of  apprenticeships.     46  &  47  Vict.  c.  41.  s.  11. 

395.  Apprenticeships  and  agreements  with  boys  to  the  sea-fishing 
service  are  to  be  made  before  superintendent,  who  is  to  satisfy  himself 
that  the  Act  is  fulfilled :  that  the  master  is  a  fit  person :  that  the  boy 
is  not  under  13,  is  of  sufficient  health,  &c,  and  that  the  nearest 
relations  or  guardians  of  the  boy  assent.     46  &  47  Vict.  c.  41.  s.  4. 
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396  397  give  powers  to  superintendent- in  his  own  name  to  enforce 
by  proper  legal  proceedings  sea-fishing  boys'  indentures  or  agreements. 
46  &  47  Vict.  c.  41.  s.  10. 

398  prohibits  any  person  from  taking  money  for  apprenticeships  and 
boys'  agreements.     46  &  47  Vict.  c.  41.  s.  7. 

399  deals  with  agreement  with  seamen  on  trawlers  of  25  tons  and 
upwards.     46  &  47  Vict.  c.  41.  s.  13. 

400  401  deals  with  the  form,  period,  condition,  and  mode  of 
entering  into  agreements.    Ibid,  and  s.  14. 

402  agreements  by  owner,  or  for  service  of  two  or  more  fishing  boats. 
46  &  47  Vict.  c.  41;  s.  15. 

403  deals  with  "  running  agreements,"  where  the  voyage  averages 
less  than  six  months.     46  &  47  Vict.  c.  41.  s.  16. 

404.  Endorsement  of  engagements  and  discharge  on  running  agree- 
ment.    46  &  47  Vict.  c.  41.  s.  17. 

405,  406  provides  for  a  report  being  made  by  the  skipper  and  sent 
to  the  superintendent  within  48  hours  of  departure  of  composition  of 
crew,  and  reports  of  change  of  crew.     46  &  47  Vict.  c.  41.  ss.  19,  21. 

407.  Alterations,  &c,  in  agreements  are  to  be  attested.  46  &  47 
Vict.  c.  41.  s.  22. 

408  deals  with  offences  as  to  agreement  with  crew ;  e.g.,  fraudulently 
altering  same,  or  uttering  false  copy  of  same.    46  &  47  Vict.  c.  41.  s.  23: 

409,  412  deal  with  payment  of  wages  and  discharge  of  seamen. 
46  &  47  Vict.  c.  41.  ss.  24,  27. 

413.  Skippers  and  second  hands  must  hold  certificates  of  com- 
petency.    46  &  47  Vict.  c.  41.  s.  42. 

414  provides  certificate  of  competency  to  skipper  and  second  hand 
may  be  granted  by  Board  of  Trade  in  same  manner  as  certificates  of 
competency  as  master  or  mate  under  second  part  of  this  Act.  46  &  47 
Vict.  c.  41.  s.  37;  17  &  18  Vict.  c.  104.  s.  134.     See  ante,  p.  934. 

415.  Certificate  of  service  to  be  granted  when  skipper  served  before 
1  September  1883,  or  second  hand  1  July  1888,  or  if  a  person  proves 
to  the  Board  of  Trade  he  has  been  well  conducted  on  board  the  boats  he 
has  served.     See  46  &  47  Vict.  c.  41.  s.  40. 

416.  A  register  of  certificated  skippers  and  second  hands  to  be  kept 
by  Board  of  Trade  and  admissible  in  evidence.    46  &  47  Vict.  c.  41.  s.  41. 

417  provides  for  Board  of  Trade  regulations  as  to  conveyance  of 
fish  from  trawlers. 

PART  5.  (sees.  418  to  463)  is  a  commingling  of  the  Passengers  Act 

(18  &  19  Vict.  c.   119);  Merchant  Shipping  Acts,   1862  (25  &  26 

~     Vict.  c.  63),  1871  (34  &  35  Vict.  c.  110.),  1873  (36  &  37  Vict. 

c.  85.),  1876  (39  &  40  Vict.  c.  80.),  and  1890  (53  Vict.  c.  9.). 
As  to  application  to  colonies,-see  sees.  418  (2),  457  (5),  458  (b). 

Safety — Prevention  of  Collisions. 

Collision  ..418. — "  (1)   Her   Majesty   may,   on   the  joint  recommendation  of 

regulations.        the  Admiralty  and  the  Board  of   Trade,  by  Order  in    Council,  make 
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regulations  for  the  prevention  of  collisions  at  sea,  and  may  thereby 
regulate  the  lights  to  be  carried  and  exhibited,  the  fog  signals  to  be 
carried  and  used,  and  the  steering  and  sailing  rules  to  be  observed  by 
ships,  and  those  regulations  (in  this  Act  referred  to  as  the  collision  regu- 
lations) shall  have  effect  as  if  enacted  in  this  Act. 

"  (2)  The  collision  regulations,  together  with  the  provisions  of  this 
Part  of  this  Act  relating  thereto,  or  otherwise  relating  to  collisions, 
shall  be  observed  by  all  foreign  ships  within  British  jurisdiction,  and  in 
any  case  arising  in  a  British  court  concerning  matters  arising  within 
British  jurisdiction,  foreign  ships  shall,  so  far  as  respects  the  col-, 
lision  regulations  and  the  said  provisions  of  this  Act,  be  treated  as  if 
they  were  British  ships."     25  &  26  Vict.  c.  63.  ss.  25,  26. 

419.  All  owners  and  masters  of  ships  shall  obey  the  collision  regu- 
lations. (2)  A  wilful  default  in  this  to  be  a  misdemeanor.  (3)  Any 
damage  to  person  or  property  from  non-observance  of  the  collision  regu- 
lations is  to  be  considered  to  be  occasioned  by  the  wilful  default  of 
generally  the  person  in  charge  of  the  deck  at  the  time.  Board  of  Trade 
to  furnish  a  copy  of  the  regulations  to  every  master  or  owner  who 
applies  for  it.     25  &  26  Vict.  c.  63.  s.  27. 

420  provides  for  a  surveyor  of  ships  inspecting  any  British  or  foreign 
ship,  to  see  that  it  has  proper  lights  and  fog  signals,  &c.  25  &  26  Vict, 
c.  63.  s.  30 ;  36  &  37.  c.  85.  s.  12. 

421.  Local  rules  of  navigation  in  harbours,  rivers,  or  other  inland 
navigation,  are  saved,  and  to  have  full  effect  notwithstanding  this  Act. 

422  enacts  that  it  is  the  duty  of  one  vessel  to  assist  the  other  in  case 
of  collision,  to  stand  by  until  assured  it  is  in  no  further  need  of  assist- 
ance, and  to  give  each  other  the  name  of  their  ship  :  her  port  of  registry  i 
and  from  which  port  and  to  which  she  is  bound.  36  &  37  Vict, 
c.  85.  s.  16. 

423.  Collisions  are  to  be  entered  in  the  official  log.  17  &  18  Vict. 
c.  104.  s.  328. 

424.  Whenever    it  is    made   to   appear  to  Her  Majesty  in  Council  Application 
that  the  Government  of  any  foreign  country  is  willing  that  the  collision  of  collision 
regulations  or  the  provisions  of  this  Part  of  this- Act  relating  thereto  or  regulations  to 
otherwise  relating  to  collisions  or  any  of  those  regulations  or  provisions  *orel6n  ships, 
should  apply  to  the  ships  of  that  country  when-  beyond  the  limits  of 

"British  jurisdiction,  -Her  Majesty  may;  by  Order  in  Council,  direct 
that  those  -regulations  and  provisions  -shall,-  -subject  to  any  limitation  -of 
time  conditions,  and  qualifications  contained  -in  the  order,  apply  to  the 
ships  of  the  said  foreign  country,  whether  within  British  jurisdiction  or 
not,  and  that  such  ships  shall,  for  the  purpose  of  such  regulations  and 
provisions,  be  treated  as  if  they  were  British  ships.  25  &  26  Vict  c  63 
s.  58.  - 

425.  A  report  is  to  be  sent  within  24  hours -of  the  occurrence  to  the 
Board  of  Trade  of  accidents  involving  loss  "of  life  or  of  serious  personal 
injury,  or  of  injury  affecting  the  steamship's  seaworthiness.  17  &  18 
Vict.  c.  104.  s.  326. 

426.  Notice  of  the  loss  of. an v  British  ship  -is  to  be  given  to  the 
Board  of  Trade.  "  17&  18  Vict.  c.  104.  s.  327;  36" &  37,  c.  85.  s.  22. 

427  deals  with  life-saving  appliances  urid  rules  to  beTnade"  by  the 
^Board  of  Trade,  which,  "are  "to  i>e"  laid  Tbefpre.  Parliajrient.  ~"  !But'  these        '  :  -  -'"•-  -'■'■ 
.-rules  are  not  to'apply "fo  lishihg" "boats  registered .under" Part' '4.  ' ""- 
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428  provides  it  shall  be  the  duty  of  the  owner  or  master  of  every 
British  ship  to  see  that  his  ship  is  provided,  in  accordance  with  the  rules 
for  life-saving  appliances,  with  such  of  those  appliances  as  having  regard 
to  the  nature  of  the  service  on  which  the  ship  is  employed  are  best  adapted 
for  securing  the  safety  of  crew  and  passengers. 

429.  A  consultative  committee,  to  be  appointed  in  accordance  with 
the  17  Sch.,  is  to  advise  on  the  rules  of  life-saving  appliances.      , 

430  provided  for  non-compliance  with  the  rules,  the  penalty  being 
a  fine  up  to  100/. 

431.  A  surveyor  of  ships  may  inspect  life-saving  appliances  on  any 
ship.    51  &  52  Vict.  c.  24.  ss.  3,  4,  5. 

432  deals  with  adjustment  of  compasses  from  time  to  time,  and 
supply  of  hose.     17  &  18  Vict.  c.  104.  s.  301  (2),  (3). 

433.  No  one  shall  place  undue  weight  on  safety  valve.  17  &  18 
Vict.  c.  104.  s.  302.    See  ante,  s.  286. 

434  deals  with  signals  of  distress.  Her  Majesty  in  Council  may 
make  rules  as  to  what  signals  shall  be  signals  of  distress,  and  the  signals 
fixed  by  those  rules  shall  be  deemed  to  be  signals  of  distress.  By  sub- 
sec.  (2),  any  master  or  other  person  displaying  signals  of  distress  except 
when  the  vessel  is  in  distress  shall  pay  compensation  for  any  labour, 
risk  incurred  or  loss  sustained  by  that  signal  being  taken  as  a  signal  of 
distress,  e.g.,  that  help  was  required.     36  &  37  Vict.  c.  85.  ss.  20, 18. 

435.  Where  a  ship  is  a  sea-going  passenger  steamer  or  emigrant  ship 
within  the.  meaning  of  the  third  Part  of  this  Act,  the  ship  shall  be  pro- 
vided to  the  satisfaction  of  the  Board  of  Trade  (a)  with  means  for 
making  the  said  signals  of  distress  at  night,  including  means  of  making 
flames  on  the  ship  which  are  inextinguishable  in  water,  or  such  other 
means  of  making  signals  of  distress  as  the  Board  of  Trade  may  previously 
approve;  and  (b)  with  a  proper  supply  of  lights  inextinguishable  in 
water  and  fitted  for  attachment  to  life-buoys.  Sec.  2  imposes  a  penalty 
of  100/.  on  the  owner,  and  50/.  on  the  master,  of  any  such  ship  going  to 
sea  from  the  United  Kingdom  without  being  provided  as  above.  39  & 
40  Vict.  c.  80.  s.  21 ;  and  see  18  &  19  Vict.  c.  119.  s.  27. 

436.  The  Board  of  Trade  may  direct  any  person  appointed  by  them 
to  record  any  sea  going  ship's  draught  of  water  :  and  the  master  of  every 
British  sea-going  ship  shall  upon  her  leaving  dock,  port  or  harbour,  &c, 
for  the  purpose  of  proceeding  to  sea,  record  the  ship's  draught  of  water, 
and  extent  of  her  clear  side  in  the  official  log-book,  and  produce  the 
record  when  called  on  to  any  chief  officer  of  customs :  He  shall  also 
permit  the  person  appointed  to  record  the  ship's  draught  to  enter  the 
ship.  Sub-sec.  (5)  defines  "  clear  side  "  as  the  height  from  the  water  to 
the  upper  side  of  the  plank  of  the  deck,  from  which  the  depth  of  hold 
as  stated  in  the  register  is  measured,  and  the  measurement  of  the  clear 
side  is  to  be  taken  at  the  lowest  part  of  the  side.  34  &  35  Vict.  c.  110. 
s.  5 ;  36  &  37  Vict.  c.  85.  s.  4. 

Marking  of  Deck  and  Load  Lines. 

Marking  of  437.  "  Every  British  ship  (except  ships  under  80  tons  register,  em- 

deck-linM.  ployed  solely  in  the  coasting-trade,  ships  employed  solely  in  fishing,  and 

pleasure  yachts,  and  ships  employed  exclusively  in  trading  or  going  from 

place  to  place  in  any  river  or  inland  water,  the  whole  or  part  of  which 
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is  in  any  British  possession),  shall  be  permanently  and  conspicuously 
marked  with  lines  (in  this  Act  called  deck-lines),  of  not  less  than  12  inches 
in  length,  and  one  inch  in  breadth,  painted  longitudinally  on  each  side 
amidships,  or  as  near  thereto  as  is  practicable,  and  indicating  the  position 
of  each  deck  which  is  above  water. 

"  (2.)  The  upper  edge  of  each  of  the  deck-lines  must  be  level  with  the 
upper  side  of  the  deck  plank  next  the  water  way  at  the  place  of 
marking. 

"  (3.)  The  deck-lines  must  be  white  or  yellow  on  a  dark  ground,  or 
black  on  a  light  ground. 

"  (4.)  In  this  section,  the  expression  '  amidships '  means  the  middle  of 
the  length  of  the  load  water-line  as  measured  from  the  fore  side  of  the 
stem  to  the  aft  side  of  the  stern  post.  39  &  40  Vict.  c.  80.  s.  25 ;  53  Vict, 
c.  9.  s.  5. 

438.  "  The  owner  of   every    British    ship    proceeding    to  sea  from  Marking  of 
a  port  in  the  United  Kingdom  (except  ships  under  80  tons  register,  load-line. 
employed  solely  in  the  coasting-trade,  ships  employed  solely  in  fishing,  and 
pleasure  yachts)  shall,  before  the  time  herein-after  mentioned,  mark  upon 

each  of  her  sides  amidships,  within  the  meaning  of  the  last  preceding 
section,  or  as  near  thereto  as  is  practicable,  in  white  or  yellow  on  a  dark 
ground,  or  in  black  on  a  light  ground,  a  circular  disc  12  inches  in  diameter, 
with  an  horizontal  line  18  inches  in  length  drawn  through  its  centre. 

"  (2.)  The  centre  of  this  disc  shall  be  placed  at  such  a  level  as  may  be 
approved  by  the  Board  of  Trade  below  the  deck -line  marked  under  this 
Act,  and  specified  in  the  certificate  given  thereunder,  and  shall  indicate 
the  maximum  load-line  in  salt  water  to  which  it  shall  be  lawful  to  load 
the  ship. 

(3.)  "  The  position  of  the  disc  shall  be  fixed  in  accordance  with  the 
tables  used  at  the  time  of  the  passing  of  this  Act  by  the  Board  of  Trade, 
subject  to  such  allowance  as  may  be  made  necessary  by  any  difference 
between  the  position  of  the  deck -line  marked  under  this  Act,  and  the 
position  of  the  line  from  which  freeboard  is  measured  under  the  said 
tables,  and  subject  also  to  such  modification,  if  any,  of  the  tables  and 
the  application  thereof  as  may  be  approved  by  the  Board  of  Trade." 
39  &  40  Vict.  c.  80.  s.  26 ;  53  Vict.  c.  9.  s.  1. 

By  sub-sec.  (4)  in  approving  any  such  modification  the  Board  of 
Trade  were  to  have  regard  to  any  representation  made  to  them  by  any 
corporation  or  association  for  the  survey  or  registry  of  shipping  for  the 
time  being  appointed  or  approved  by  the  Board  of  Trade  ...  for 
the  purpose  of  approving  and  certifying  the  position  of  the  load-line. 

439.  Ships  so  loaded  as  to  submerge  in  salt  water  the  centre  of  the  disc 
indicating  the  load-line  are  to  be  deemed  not  safe,  and  that  is  a  good  cause 
for  detention. 

440  provides  for  the  time  for  marking  load-line  in  case  of  foreign- 
going  ships.  That  is,  that  where  a  ship  proceeds  on  a  voyage  from  the 
United  Kingdom  for  which  the  owner  is  required  to  enter  the  ship 
outwards,  the  disc  is  to  be  marked  before  entering  her,  or  if  not  practic- 
able as  soon  after  as  may  be.  And  the  owner  upon  entering  her  outwards 
shall  insert  in  the  form  of  entry  a  statement  of  the  distance  in  feet  and 
inches  between  the  centre  of  this  disc  and  the  upper  edge  of  each  of  the 
deck-lines  which  is  above  that  centre.  If  he  default  in  this  the  ship  may  be 
detained.  (3),  (4),  (5)  the  statement  shall  appear  in  the  crew  agreement, 
in  the  official  log-book,  and  the  disc  so  marked  shall  be  retained  on  the 
vessel  until  her  next  return  to  the  United  Kingdom.  39  &  40  Vict, 
c.  80.  6.  26.  (3)  (5). 
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441  provides  that  where  a  ship  employed,  in  the  coasting  trade  is 
required  to  be  marked  with  a  load-line  disc,  she  shall  be  so  marked  before 
proceeding  to  sea  from  any  port,  and  the  owner  is  once  in  every  12  months 
immediately  before  the  ship  proceeds  to  sea  to  transmit  to  the  chief  officer 
of  customs  of  the  port  of  registry  a  statement  in  writing  of  the  distance  in 
feet  and  inches  between  the  centre  of  the  disc  and  the  upper  edge  of  each 
of  the  deck -lines  which  is  above  that  centre.  And  on  any  renewal  or 
alteration  of  the  disc  a  statement  is  to  be  sent.  39  &  40  Vict.  c.  80. 
8.27. 

442  provides  a  penalty  for  offences  in  relation  to  marking  of  load- 
line.  If  the  disc  is  not  marked,  or  if  the  ship  is  so  loaded  as  to  submerge 
the  centre  of  the  disc  in  salt  water,  or  if  the  disc  is  concealed,  removed, 
altered  or  defaced,  except  lawfully  done,  or  to  escape  capture  by  an  enemy, 
the  fine  on  the  master  of  a  British  ship  may  be  up  to  100/.,  and  on  the 
owner  a  like  fine.     39  &  40  Vict.  c.  80.  s.  28. 

443-  The  Board  of  Trade  shall  appoint  the  committee  of  Lloyd's 
Register  of  British  and  Foreign  Shipping,  or,  at  the  option  of  the  owner 
of  the  ship,  any  other  corporation  for  the  survey  or  registry  of  shipping, 
or  any  officer  of  the  Board  of  Trade  specially  selected  by  the  Board  to 
approve  and  certify  on  their  behalf  from  time  to  time  the  position  of  any 
disc  indicating  the  load-line,  &c,  and  may  appoint  fees  to  be  taken.  And 
the  Board  may  make  regulations  determining  the  lines  or  marks  to  be 
used  in  connection  with  the  disc,  in  order  to  indicate  the  maximum  load 
line  under  different  circumstances  and  at  different  seasons,  and  declaring 
that  this  part  of  this  Act  is  to  have  effect  as  if  any  such  line  were  drawn 
through  the  centre  of  the  disc.  (6)  As  to  the  mode  of  marking  the  disc, 
(c)  As  to  the  mode  of  applying  for  certificates,  (d)  Requiring  entries  in 
log-book  and  copies  of  such  entries.     53  Vict.  c.  8.  s.  2. 


Provision  as 
to  colonial 
ships  with 
respect  to 
load-lines. 


Colonial  Ship  with  respect  to  Load  Lines. 

444.  "  Where  the  legislature  of  any  British  possession  by  any  enact- 
ment provides  for  the  fixing,  marking,  and  certifying  of  load-lines  on  ships 
registered  in  that  possession,  and  it  appears  to  Her  Majesty  the  Queen 
that  that  enactment  is  based  on  the  same  principles  as  the  provisions  of 
this  Part  of  this  Act  relating  to  load-lines,  and  is  equally  effective  for 
ascertaining  and  determining  the  maximum  load-lines  to  which  those  ships 
can  be  safely  loaded  in  salt  water,  and  for  giving  notice  of  the  load-line 
to  persons  interested,  Her  Majesty  in  Council  may  declare  that  any  load- 
line  fixed  and  marked,  and  any  certificate  given  in  pursuance  of  -that 
enactment,  shall,  with  respect  to  ships  so  registered,  have  the  same  effect 
as  if  it  had  been  fixed,  marked  or  given  in  pursuance  of  this  Part  of  this 
Act."     53  Vict.  c.  9.  s.  3, 

445  provided  that  where  the  Board  of  Trade  certify  the  laws  and 
regulations  for  the  time  being  in  force  in  a  foreign  country  and  relating 
to  overloading  and  improper  loading  are  equally  effective  with  the  provi- 
sions of  this  Act  relating  thereto,  Her  Majesty  in  Council  may  direct 
that  on  a  proof  of  a  ship  of  that  country  having  complied  with  those  laws 
and  regulations,  she  shall  not  when  in  a  port  in  the  United  Kingdom  be 
liable  to  be  detained  for  non-compliance  with  the  said  provisions  of  this 
Act,  nor  be  liable  to  any  fine  which  would  otherwise  arise  for  .non- 
compliance with  those  provisions. 

(2.)  provided  that  this  section  was  not  to  apply  in  the  case  of  ships  of 
any  foreign  country  in  which  it  appears  to  Her  Majesty  that  correspond- 
ing provisions  are  not  extended  to  British  ships.     53  Vict.  c.  9.  8.  4. 
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■  446.  Dangerous  goods  are  not  to  be  attempted  to  be  transmitted  by 
any  vessel,  British  or  foreign,  without  being  distinctly  labelled  and  the 
nature  of  the  goods,  notified  to  the  master,  "dangerous  goods!'  being 
denned  as  "aquafortis,"  " -vitriol,"  "naphtha,"  "benzine,"  "gunpowder," 
"lucifer  matches,"  "  nitro-glycerine,"  "  petroleum," .  and  any  explosives, 
within  the  meaning  of  the  Explosives  Act,  1875  (38. &  39  Vict..c.  .17.): 

[The  term  "  explosive  "  is  said  to  mean  gunpowder,  nitro  glycerine, 
dynamite,  gun-cotton,  blasting  powders,  fulminate  of  mercury  or  of  other 
metals,  coloured  fires,  and  every  other  substance  used  or  manufactured  with 
a  view  to  produce  a  practical  effect  by  explosion,  or  a  pyrotechnic  effect. 

(2.)  It  includes  fog-signals,  fireworks,  fuzes,  rockets,  percussion  caps, 
detonators,  cartridges  and  ammunition  of  all  descriptions,  and  every 
adaptation  of  an  explosive,  as  denned,  and  any  other  goods  of  a  dangerous 
nature.]     36  &  37  Vict.  c.  85.  ss.  23,  24,  25,  26,  27,  28. 

447  deals  with  penalty  for  misdescription  of  dangerous  goods ; 
the  fine  may  be  up  to  5001.     Ibid. 

448  gives  powers  to  master  or  owner  of  any  vessel,  British  or 
foreign,  to  refuse  to  take  on  board  any  package  he  suspects  to  contain 
dangerous  goods ;  and  if  brought  on  board  without  being  properly  marked, 
and-  without  notice  of  their  contents,  they  may  be  thrown  overboard 
without  incurring  liability.     Ibid. 

-'•  449.  Dangerous  goods  not  properly  sent  may  be  forfeited,  and 
that,  although  the  owner  is  not  before  the  court  decreeing  the  forfeiture. 

450.  None  to  be  punished  twice  for  the  same  offence.     Ibid. 

Loading  of  Timber. 

451.  If  a  ship,  British   or  foreign,  arrives  between   the  last    day    of  Loading  of 
October  and  the  16th  day    of  April  in    any   year  at  any   port  in  the  timber. 
United  Kingdom  from  any  port  out  of  the  United  Kingdom  carrying  as 

deck  cargo — thatistosayinanyuncoveredspaceondeck,orin  any  covered 
space  not  included  in  the  cubical  contents  forming  the  ship's  registered 
tonnage — any  wood  goods  as  hereinafter  defined,  the  master  of  that  ship, 
and  also  the  owner  if  he  is  privy  to  the  offence,  shall  be  liable  to  a  tine  not 
exceeding  51.  for  every  hundred  cubic  feet  of  wood  goods  carried  in  con- 
travention of  this  section.  Provided  that  a  master  or  owner  shall  not  "be 
liable-  to  any  fine  under  this  section  (a)  in  respect  of  any  wood  goods  which 
the  master  has  considered  it  necessary  to  place  or  keep  -on  deck  during 
the  voyage  on  the  account  of  the  springing  of  any  leak,  or  of  any  other 
damage  to  the  ship  received  or  apprehended  :  or  (6)  if  he  proves  that  the  - 

ship  sailed  from  the  port  at  which  the  wood  goods  were  loaded  as  deck 
cargo  at  such  time  before  the  last  day  of  October  as  allowed  a  sufficient  in- 
terval, accordingto  the  ordinary  duration  of  the  voyage,f  or  the  ship  to  arrive 
before  that  day  at  the  said  port  in  the  United  Kingdom,  but  was  prevented 
from  so  arriving  by  stress  of  weather  or  circumstances  beyond  his  control, 
(c)  If  he  proves  that  the  ship  sailed  from  the  port  at  which  the  wood  goods 
were  loaded  as  deck  cargo  at  such  time  before  the  16th  April  as  allowed  a 
reasonable  interval,  according  to  the  ordinary  duration  of  the  voyage 
for  the  ship  to  arrive  after  that  day  at  the  said  port  in  the  United 
Kingdom,  and  by  reason  of  an  exceptionally  favourable  voyage  arrived 
before  that  day.  (3.)  For  the  purpose  of  this  section  the  expression 
."wood  goods,"  means  (a)  any  square,  round,  waney,  or  other  timber,  or  any 
pitch-pine,  mahogany,  teak,  or  other  heavy .  wpod  goods  whatever,'  or  (6) 
any  more  than  five  spare  spars  or  store  spars  whether  or  not  made 


970 


57  &  58  VICT.  c.  60.— GRAIN  CARGOES. 


[1894. 


dressed,  and  finally  prepared  for  use,  or  (c)  any  deals,  battens,  or  light 
wood  goods  of  any  description  to  a  height  exceeding  three  feet  above 
the  deck.  (4.)  Nothing  in  this  section  was  to  affect  any  vessel  which 
comes  into  any  port  of  the  United  Kingdom  under  stress  of  weather,  or 
for  repairs,  or  for  any  other  purpose  than  the  delivery  of  her  cargo. 
39  &  40  Vict.  80.  s.  24. 


Obligation  to 
take  pre- 
cautions to 
prevent  grain 
cargo  from 
shifting. 


laden  in  port 
in  Mediterran- 
ean or  Black 
Sea  or  on 
coast  of  North 
America. 


Carriage  of  Grain. 

452.  Where  a  grain  cargo  is  laden  on  board  any  British  ship,  all 
necessary  and  reasonable  precautions  (whether  mentioned  in  this  Fart  of 
this  Act  or  not)  shall  be  taken  in  order  to  prevent  the  cargo  from  shifting. 

(2.)  If  those  precautions  have  not  been  taken  in  the  case  of  any 
British  ship,  the  master  of  the  ship  and  any  agent  of  the  owner  who 
was  charged  with  the  loading  of  the  ship,  or  the  sending  her  to  sea  shall 
each  be  liable  to  a  fine  not  exceeding  300/.,  and  the  owner  of  the  ship 
shall  also  be  liable  to  the  same  fine,  unless  he  shows  that  he  took  all 
reasonable  means  to  enforce  the  observance  of  this  section,  and  was  not 
privy  to  the  breach  thereof.     43  &  44  Vict.  c.  43.  s.  3. 

Precautions  453.  Where  a  British  ship  laden  with  a  grain  cargo  at  any  port  in 

against  shifting  the  Mediterranean  or  Black  Sea  is  bound  to  ports  outside  the  Straits  of 
of  grain  cargo  Gibraltar,  or  where  a  British  ship  is  laden  with  a  grain  cargo  on  the 
coast  of  North  America,  the  precautions  to  prevent  the  grain  cargo  from 
shifting,  set  out  in  the  18th  Schedule  to  this  Act  [also  in  43  &  44  Vict. 
c.  43.  s.  4]  shall  be  adopted,  unless  the  ship  is  loaded  in  accordance  with 
regulations  for  the  time  being  approved  by  the  Board  of  Trade,  or  is 
constructed  and  loaded  in  accordance  with  any  plan  approved  by  the 
Board  of  Trade. 

(2.)  If  this  section  is  not  complied  with  in  the  case  of  any  ship, 
reasonable  precautions  to  prevent  the  grain  cargo  of  that  ship  from  shifting 
shall  de  deemed  not  to  have  been  taken,  and  the  owner  and  master  of  the 
ship,  and  any  agent  charged  with  loading  her  or  sending  her  to  sea, 
shall  be  liable  accordingly  to  a  fine  under  this  Part  of  this  Act. 

(3.)  Nothing  in  this  section  shall  exempt  a  person  from  any  liability, 
civil  or  criminal,  to  which  he  would  otherwise  be  subject  for  failing  to 
adopt  any  reasonable  precautions  which,  although  not  mentioned  in  this 
section,  are  reasonably  required  to  prevent  grain  cargo  from  shifting. 

Notice  by  454. — "  (1-)  Before  a  British  ship  laden  with  grain  cargo  at  any  port 

master  of  kind  in  the  Mediterranean  or  Black  Sea,  and  bound  to  ports  outside  the  Straits 

and  quantity  of  0f  Gibraltar,  or  laden  with  grain  cargo  on  the  coast  of  North  America, 

grain  cargo.       ieaves  ner  finai  port  of  loading,  or  within  forty-eight  hours  after  leaving 

that  port,  the  master  shall  deliver  or  cause  to  be  delivered  to  the  British 

consular  officer,  or,  if  the  port  is  in  a  British  possession,  to  the  chief 

officer  of  customs,  at  that  port,  a  notice  stating — 

"  (a)  the  draught  of  water  and  clear  side,  as  defined  by  this  Part  of 
this  Act,  of  the  said  ship  after  the  loading  of  her  cargo  has 
been  completed  at  the  said  final  port  of  loading ;   and 
"  (b)  the    following   particulars    in    respect    to  the  grain   cargo : 
namely, — 

"  (i)  the  kind  of  grain  and  the  quantity  thereof,  which 
quantity  may  be  stated  in  cubic  feet,  or  in 
quarters,  or  bushels,  or  in  tons  weight ;  and 
"  (ii)  the  mode  in  which  the  grain  cargo  is  stowed ; 

and 
"  (iii)  the  precautions  taken  against  shifting. 
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"  (2.)  The  master  shall  also  deliver  a  similar  notice  to  the  proper  officer 
of  customs  in  the  United  Kingdom,  together  with  the  report  required  to 
be  made  by  the  Customs  Consolidation  Act,  1876,  on  the  arrival  of  the  39  &  40  Vict, 
ship  in  the  United  Kingdom .  c.  36.  ss.  50. 5 1 . 

"  (3.)  Every  such  notice  shall  be  sent  to  the  Board  of  Trade,  as  soon  as 
practicable,  by  the  officer  receiving  the  same. 

"  (4.)  If  the  master  fails  to  deliver  any  notice  required  by  this  section, 
or  if  in  any  such  notice  he  wilfully  makes  a  false  statement  or  wilfully 
omits  a  material  particular,  he  shall  for  each  offence  be  liable  to  a  fine  not 
exceeding  one  hundred  pounds. 

"  (5.)  The  Board  of  Trade  may,  by  notice  published  in  the  London 
Gazette,  or  in  any  such  other  way  as  the  Board  think  expedient,  exempt 
ships  laden  at  any  particular  port  or  any  class  of  those  ships  from  this 
section."     43  &  44  Vict.  c.  43.  s.  6. 

455.  "  For  securing  the  observance  of  the  provisions  of  this  Part  of  Power  of  Board 

this  Act  with  respect   to  grain  cargo,  any  officer   having   authority  in  of  Tra^e  for 

GniorcinfiT 
that  behalf  from  the  Board  of  Trade,  either  general  or  special,  shall  have  proyjgions  a, 

power  to  inspect  any  grain  cargo,  and  the  mode  in  which  the  same  is  to  carriage  of 

stowed,  and  for  that  purpose  shall  have  all  the  powers  of  a  Board  of  grain. 

Trade  inspector  under  this  Act."     43  &  44  Vict.  c.  43.  s.  8. 

456.  "  For  the  purpose  of  the  provisions  of  this  Part  of  this  Act  with  Definition  of 
respect  to  grain  cargo —  grain,  &c. 

"  The  expression  '  grain '  means  any  corn,  rice,  paddy,  pulse,  seeds, 
nuts,  or  nut  kernels. 

"  The  expression  '  ship  laden  with  grain  cargo '  means  a  ship  carrying 
a  cargo  of  which  the  portion  consisting  of  grain  is  more  than  one 
third  of  the  registered  tonnage  of  the  ship,  and  that  third  shall  be 
computed,  where  the  grain  is  reckoned  in  measures  of  capacity,  at 
the  rate  of  one  hundred  cubic  feet  for  each  ton  of  registered  tonnage, 
and  where  the  grain  is  reckoned  in  measures  of  weight,  at  the  rate 
of  two  tons  weight  for  each  ton  of  registered  tonnage."  43  &  44 
Vict.  c.  43.  s.  10. 

Unseaworihy  Ships. 

457. — "  (1.)  If  any  person  sends  or  attempts  to  send,  or  is  party  to  Sending  un- 
sending  or  attempting  to  send,  a  British  ship  to  sea  in  such  an  unsea-  s*!,™rtlly 
worthy  state  that  the  life  of  any  person  is  likely  to  be  thereby  endangered,  misdemeanor, 
he  shall  in  respect  of  each  offence  be  guilty  of  a  misdemeanor,  unless  he 
proves  either  that  he  used  all  reasonable  means  to  ensure  her  being  sent 
to  sea  in  a  seaworthy  state,  or  that  her  going  to  sea  in  such  an  unsea- 
worthy  state  was,  under  the  circumstances,  reasonable  and  justifiable,  and 
fpr  the  purpose  of  giving  that  proof  he  may  give  evidence  in  the  same 
manner  as  any  other  witness. 

"  (2.)  If  the  master  of  a  British  ship  knowingly  takes  the  same  to  sea 
in  such  an  unseaworthy  state  that  the  life  of  any  person  is  likely  to  be 
thereby  endangered,  he  shall  in  respect  of  each  offence  be  guilty  of  a 
misdemeanor,  unless  he  proves  that  her  going  to  sea  in  such  an  unsea- 
worthy state  was,  under  the  circumstances,  reasonable  and  justifiable,  and 
for  the  purpose  of  giving  such  proof  he  may  give  evidence  in  the  same 
manner  as  any  other  witness. 

"  (3.)  A  prosecution  under  this  section  shall  not,  except  in  Scotland,  be 
instituted  otherwise  than  by,  or  with  the  consent  of,  the  Board  of  Trade 
or  of  the  Governor  of  the  British  possession  in  which  the  prosecution 
takes  place. 
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"  (4.)  A  misdemeanor  under  this  section  shall  not  be  punishable  upon 
summary  conviction. 

"  (5.)  This  section  shall  not  apply  to  any  ship  employed  exclusively 
in  trading  or  going  from  place  to  place  in  any  river  or  inland  water  of 
which  the  whole  or  part  is  in  any  British  possession."  34  &  35  Vict, 
c.  HO.  s.  11 ;  39  &  40  Vict.  c.  80.  s.  4. 

458,  An  obligation  was  placed  on  the  shipowner  and  crew  to  use  all 
reasonable  efforts  to  secure  seaworthiness,     (b)  Same  as  (5)  above. 

459.  Where  a  British  ship  being  in  any  port  in  the  United  Kingdom 
is  an  unsafe  ship  by  reason  of  the  defective  condition  of  her  hull,  equip- 
ments, machinery,  or  because  of  improper  loading  or  overloading,  and 
therefore  unfit  to  proceed  to  sea  without  s?.rious  danger  to  human  life, 
she  may  be  provisionally  dealt  with  as  follows : — («)  The  Board  of 
Trade  may  order  an  unsafe  British  ship  to  be  detained  for  the 
purpose  of  being  surveyed,  (b)  When  detained  there  shall  be  served 
on  the  master  a  written  statement  of  the  grounds  of  detention,  (c)  The 
Board  of  Trade  on  receiving  the  report  may  order  the  vessel  to  be 
released,  or  finally  detained,  or  detained  only  until  ihe  necessary 
remedies  are  carried  out,  or  the  cargo  unloaded  or  reloaded. 
(d)  Before  the  order  for  final  detention  is  made,  a  copy  of  the  report 
is  to  be  served  on  master  of  ship,  who  within  seven  days  after  that 
service  may  appeal  to  the  court  of  survey  for  the  port  or  district 
where  the  ship  is  detained,  (e)  Before  the  survey  is  made  the  master 
may  require  that  a  person  selected  out  of  the  list  of  assessors  should 
accompany  the  surveyor,  and  if  they  agree,  the  ship  shall  be  released 
or  detained  accordingly  ;  if  they  differ,  the  Board  of  Trade  may  act 
as  if  the  requisition  had  not  been  made,  the  same  right  of  appeal 
against  the  report  of  the  surveyor  remaining.  (/)  Where  a  ship  is  pro- 
visionally detained,  the  Board  of  Trade  may  at  any  time  refer  the  matter 
to  the  court  of  survey,  (gr)  The  Board  of  Trade,  if  satisfied  that  the 
ship  is  not  unsafe,  may  order  her  to  be  released.  (2.)  Any  person 
appointed  by  the  Board  of  Trade  as  a  detaining  officer  shall  have  same 
power  as  the  Board  of  Trade  has  of  provisionally  detaining  a  ship  and 
appointing  a  person  to  survey  her ;  and  if  he  thinks  she  is  not  unsafe, 
he  may  order  her  release.  (3.)  A  detaining  officer  is  to  report  to  the 
Board  of  Trade  any  order  made  by  him  for  detention  or  release.  (4.)  An 
order  detaining  the  ship,  provisional  or  final,  is  to  be  served  as  soon  as 
may  "be.  (5.)  A  detained  ship  is  not  to  be  released  by  reason  of  her 
British  register  beingl  subsequently  closed.  (6.)  Board  of  Trade  may, 
with  the  consent  of  the  Treasury,  appoint  detaining  officers,  and  may 
remove  the  same,  &c,  and  (7.)  detaining  officers  are  to  have  the  same 
power  as  a  person  appointed  by  a  court  of  survey  to  survey  a  ship. 
39  &  40  Vict.  c.  80.  s.  6. 

460  deals  with  liability  for  costs  and  damages,  e.g.  costs  following 
the  result.  If  there  was  no  reasonable  cause  for  the  detention,  then 
costs  and  compensation  are  to  be  paid  to  the  shipowner ;  if  it  appears  that 
the  ship  was  unsafe  at  the  time  of  detention,  the  owner  of  the  ship  is 
liable  to  I  he  Board  of  Trade  for  their  costs  incidental  to  the  survey,  which 
may  be  recovered  as  salvage  is.  39  &  40  Vict.  c.  80.  s.  10.  See  also 
33  &  34  Vict.  c.  90.  s. -23. 

461  gives  power  to  Board  of  Trade  to  require  from  persons  complain- 
ing that  the  ship"  was  unsafe  security  for  costs,  except  where  complaint  is 
made  by  one-fourth  (being  not  less  than  three)  of  the  seamen  of  the 
ship  and  is  not  a  frivolous  complaint.     39  <fc  40  Vict.  c.  80.  s..  11. 
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462.  The  above  provisions  as  to  detention,  are  applicable  to  foreign 
ships  loading  at  a  United  Kingdom  port,  with  the  modification  that 
notice  is  to  be  served  on  the  consular  officer  of  the  ship's  country,  and  he 
may  select  any  person  to  accompany  the  surveyor,  and  when  the  owner 
appeals  to  the  court  of  survey  the  consular  officer  may  appoint  a  com- 
petent person  to  be  an  assessor  in  lieu  of  the  assessor  appointed  by  the 
Board  of  Trade.     39  &  40  Vict.  c.  80.  s.  13. 

463.  Where  in  any  proceedings  against  a  seaman  or  apprentice  for 
the  offence  of  desertion,  it  is  alleged  by  the  seamen  to  the  number  of 
one-fourth,  or,  if  their  number  exceeds  twenty,  by  not  less  than  five 
seamen,  that  the  ship  is  unseaworthy,  the  survey  of  a  ship  may  be  ordered 
by  the  Board  of  Trade,  costs  and  compensation  to  follow  the  results. 
39  &  40  Vict.  c.  80.  s.  11  (2nd  par.);  34  &  35  Vict.  c.  110.  s.  7; 
36  &  37  Vict.  c.  85.  s.  9. 


PART  6  (sees.  464  to  491)  adopts  portions  of  Parts  3,  4,  and  8  of 
17  &  18  Vict.  c.  104. ;  39  &  40  Vict.  c.  80. ;  15  &  46  Vict.  c.  76. ; 
53  &  54  Vict.  c.  27. 

464.  A  special  shipping  inquiry  into  anj  shipping  casualty  may  be 
held  in  England,  not  only  when  the  casualty  takes  place  on  the  coast 
of  the  United  Kingdom,  but  also  where  a  ship  is  lost  in  any  part  of  the 
world,  and  a  witness  is  found  in  the  United  Kingdom.  17  &  18  Vict 
c.  104.  s.  432 ;  39  &  40  Vict.  c.  80.  s.  29. 

465,  466  deal  with  preliminary  inquiry  into  and  formal  investigation 
of  shipping  casualties.  17  &  18  Vict.  e.  104.  ss.  432-448;  39  &  40 
Vict.  c.  80.  s.  30. 

467  deals  with  appointment  of  assessors  for  investigating  shipping 
casualties  and  their  removal  from  office.     Ibid. 

468  deals  with  inquiry  in  cases  of  loss  of  life  happening  to  or  on 
board  any  boat  belonging  to  a  fishing  vessel.  And  that  Board  of 
Trade  may  order  inquiry.     See  46  &  47  Vict.  c.  41.  s.  45. 

469.  Power  of  Board  of  Trade  to  suspend  or  cancel  the  certificate  of 
any  master,  mate,  or  engineer  convicted  for  any  offence.  17  &  18  Viet 
c.  104.  s.  242  ;  25  &  26  Vict.  c.  63.  s.  23. 

470  gives  power  to  the  court  of  investigation,  with  the  consent  of 
one  assessor,  to  cancel  or  suspend  the  certificate  of  a  master,  mate  or 
engineer.  The  decision  to  be  stated  in  open  court  and  a  full  report  sent 
to  the  Board  of  Trade.  17  &  18  Vict.  c.  104.  s.  242-  25  &  26  Vict 
c.  63.  s.  23 ;  45  &  46  Vict.  c.  76.  s.  5. 

471  gives  the  Board  of  Trade  power  to  cause  an  inquiry  into  the 
conduct  of  a  certificated  officer. 

472.  In   England  and   Ireland  the  High  Court,  in   Scotland  the  p 
Court  of  Session    elsewhere   in   Her  Majesty's  dominions  any  colonial  rnXbyld- 
court  of  Admiralty  or  Vice- Admiralty  Court— may  remove  the  master- of  miralty  Court, 
any  ship  within  the  jurisdiction  of  that  court,  if  that  removal  is  shown 
to  the  satisfaction  of  the  court  by  evidence  on  oath  to  be  necessary 

(2.)  The  removal  may  be  made  on  the  application  of  any  owner  of  the 
_-ship  or  his  agent,  or  of  the  consignee  of  the  ship,  or  of  any  certified  mate 
or  of  one-third  or  more  of  the  crew  of  the  ship.  '  - .  '  ;-- 
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(3.)  The  court  may  appoint  a  new  master  instead  of  the  one  removed; 
but  where  the  owner,  agent,  or  consignee  of  the  ship  is  within  the  juris- 
diction of  the  court  such  an  appointment  shall  not  be  made  without  the 
consent  of  that  owner,  agent,  or  consignee. 

(4.)  The  court  may  also  make  such  order  and  require  such  security  in 
respect  of  the  costs  of  the  matter  as  the  court  thinks  fit.  See  17  &  18 
Vict.  c.  104.  s.  240;  25  &  26  Vict.  c.  63.  s.'23. 

Delivery  of  473.  A  master,  mate,  or  engineer  whose  certificate  is  cancelled  or 

certificate  suspended  by  any  court  or  by  the  Board  of  Trade  shall   deliver  his 

cancelled  or        certificate — 

suspended.  ^  j£  ga^ggHgd  or  suspended  by  a  court  to  that  court,  on  demand ; 

(b)  if  not  so  demanded,  or  if  it  is  cancelled  or  suspended  by  the 
Board  of  Trade,  to  that  Board,  or  as  that  Board  direct. 
(2.)  If  a  master,  mate,  or  engineer  fail  to  comply  with  this  section,  he 
shall  for  each  offence  be  liable  to  a  fine  not  exceeding  501.  25  &  26  Vict. 
c.  63.  s.  24. 
Power  of 

Board  of  Trade      474,  The  Board  of  Trade  may,  if  they  think  that  the  justice  of  the 

to  restore  case  requires  it,  reissue  and  return  the  certificate  of  a  master,  mate,  or 

11  engineer  which  has  been  cancelled  or  suspended  whether  in  the  United 

Kingdom  or  in  a  British  possession,  or  shorten  the  time  for  which  it  is 

suspended,  or  grant  in  place  thereof  a  certificate  of  the  same  or  any  lower 

grade.     25  &  26  Vict.  c.  63.  s.  23  (4). 

475  gives  power  to  the  Board  of  Trade  in  any  case  where  under  this 
Part  of  this  Act  a  formal  investigation  into  a  shipping  casualty  or  an 
inquiry  into  the  conduct  of  a  master,  mate,  or  engineer  has  been  held,  to 
order  a  re-hearing  on  fresh  and  important  evidence,  or  if  they  suspect  there 
has  been  a  miscarriage  of  justice. 

(2.)  The  Board  of  Trade  may  order  the  case  to  be  re-heard  either  by 
the  court  or  authority  by  whom  the  case  was  heard  in  the  first  instance, 
or  by  the  wreck  commissioner,  or  in  England  and  Ireland  by  the  High. 
Court,  or  in  Scotland  by  the  senior  Lord  Ordinary  or  any  other  judge  in 
the  Court  of  Session  whom  the  Lord  President  of  that  court  may  appoint. 

(3.)  "Where  on  any  such  investigation  or  inquiry  a  decision  has  been 
given  with  respect  to  the  cancelling  or  suspension  of  the  certificate  of  a 
master,  mate,  or  engineer,  and  an  application  for  a  re-hearing  under 
this  section  has  not  been  made  or  has  been  refused,  an  appeal  shall  lie 
from  the  decision  to  the  following  courts :  (a)  If  given  in  England 
or  by  a  naval  court,  to  the  High  Court ;  (b)  if  the  decision  is  given  in 
Scotland,  to  either  division  of  the  Court  of  Session  ;  (c)  if  the  decision  is 
given  in  Ireland,  to  the  High  Court  in  Ireland. 

(4.)  Any  re-hearing  or  appeal  under  this  section  shall  be  subject  to  and 
conducted  in  accordance  with  such  conditions  and  regulations  as  may  be 
prescribed  by  rules  made  in  relation  thereto  under  the  powers  contained 
in  this  Part  of  the  Act.     42  &  43  Vict.  c.  72.  s.  2. 

476  deals  with  investigations  before  a  stipendiary  magistrate.  17  & 
18  Vict.  c.  104.  s.  435. 

477.  The  Lord  Chancellor  may  appoint  and  remove  wreck  commis- 
sioners for  the  United  Kingdom,  there  not  being  more  than  three  at  any 
onetime.  And  if  it  becomes  necessary  to  appoint  awreck  commissioner  in 
Ireland  the  Lord  Chancellor  of  Ireland  shall  have  the  appointment  and 
power  to  remove  that  Commissioner.     39  &  40  Vict.  c.  80.  s.  29. 

Authority  for         478. — "  (L)  The  legislature  of  any  British  possession  may  authorize 
colonial  court     any  court  or  tribunal  to  make  inquiries  as    to   shipwrecks,   or  other 
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casualties  affecting  ships,  or  as  to  charges  of  incompetency  or  misconduct  to  make 
on  the  part  of  masters,  mates,  or  engineers  of  ships,  in  the  following  ^J*™*  ln  ° 
cases ;  namely, —  _  _  _  casualties  and 

"  (a.)  Where  a  shipwreck  or  casualty  occurs  to  a  British  ship  on  or  conduot  of 
near  the  coasts  of  the  British  possession  or  to  a  British  ship  officers, 
in  the  course  of  a  voyage  to  a  port  within  the  British  pos- 
session : 
"  (b.)  "Where  a  shipwreck  or  casualty  occurs  in  any  part  of  the  world 

to  a  British  ship  registered  in  the  British  possession : 
"  (c.)  Where  some  of  the  crew  of  a  British  ship  which  has  been  wrecked 
or  to  which  a  casualty  has  occurred,  and  who  are  competent 
witnesses  to  the  facts,  are  found  in  the  British  possession  : 
"  (d.)  Where  the  incompetency  or  misconduct  has  occurred  on  board 
a  British  ship  on  or  near  the  coasts  of  the  British  posses- 
sion, or  on  board  a  British  ship  in  the  course  of  a  voyage 
to  a  port  within  the  British  possession  : 
"  (e.)  Where  the  incompetency  or  misconduct  has  occurred  on  board 

a  British  ship  registered  in  the  British  possession  : 
"  (/•)  When  the  master,  mate,  or  engineer  of  a  British  ship  who  is 
charged  with  incompetency  or  misconduct  on  board  that 
British  ship  is  found  in  the  British  possession. 
"  (2.)  A  court  or  tribunal  so  authorized  shall  have  the  same  jurisdiction 
over  the  matter  in  question  as  if  it  had  occurred  within  their  ordinary 
jurisdiction,  but  subject  to  all  provisions,  restrictions,  and  conditions 
which  would  have  been  applicable  if  it  had  so  occurred. 

"  (3.)  An  inquiry  shall  not  be  held  under  this  section  into  any  matter 
which  has  once  been  the  subject  of  an  investigation  or  inquiry  and  has 
been  reported  on  by  a  competent  court  or  tribunal  in  any  part  of  Her 
Majesty's  dominions,  or  in  respect  of  which  the  certificate  of  a  master, 
mate,  or  engineer  has  been  cancelled  or  suspended  by  a  naval  court. 

"  (4.)  Where  an  investigation  or  inquiry  has  been  commenced  in  the 
United  Kingdom  with  reference  to  any  matter,  an  inquiry  with  refer- 
ence to  the  same  matter  shall  not  be  held,  under  this  section,  in  a  British 
possession. 

"  (5.)  The  court  or  tribunal  holding  an  inquiry  under  this  section  shall 
have  the  same  powers  of  cancelling  and  suspending  certificates,  and  shall 
exercise  those  powers  in  the  same  manner  as  a  court  holding  a  similar 
investigation  or  inquiry  in  the  United  Kingdom. 

"  (6.)  The  Board  of  Trade  may  order  the  re-hearing  of  any  inquiry 
under  this  section  in  like  manner  as  they  may  order  the  re-hearing  of  a 
similar  investigation  or  inquiry  in  the  United  Kingdom,  but  if  an  ap- 
plication for  re-hearing  either  is  not  made  or  is  refused,  an  appeal  shall 
lie  from  any  order  or  finding  of  the  court  or  tribunal  holding  the  inquiry 
to  the  High  Court  in  England :  Provided  that  an  appeal  shall  not  lie — 
"  (a)  from  any  order  or  finding  on  an  inquiry  into  a  casualty  affecting 

a  ship  registered  in  a  British  possession,  or 
"  (b)  from  a  decision  affecting  the  certificate  of  a  master,  mate,  or 
engineer,  if   that  certificate   has  not  been  granted  either 
in  the  United  Kingdom  or  in  a  British  possession,  under 
the  authority  of  this  Act. 
"  (7.)  The  appeal  shall  be  conducted  in  accordance  with  such  conditions 
and  regulations  as  may  from  time  to  time  be  prescribed  by  rules  made 
in  relation  thereto  under  the  powers  contained  in  this  Part  of  this  Act." 
45  &  46  Vict.  c.  76.  ss.  3,  5,  6.     See  ante,  53  &  54  Vict.  c.  27.  s.  6. 

479.  The  Lord  Chancellor  may  with  the  consent  of  the  Treasury 
(as  to  fees)  make  general  rules  for  carrying  into  effect  the  enactments 
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relating  to  formal  investigations  and  to  the  re-hearing  of,  or  an  appeal 
from  any  investigation,  under  this  Part  of  the  Act,  and  in  particular 
with  respect  to  the  appointment  of  assessors,  procedure,  and  place 
where  these  investigations  are  to  be  held.     39  &  40  Vict.  c.  80.  s.  30. 

480  gives  the  cases  in  which  naval  courts  may  be  summoned  on  the 
high  seas  or  abroad,  e.g.  that  they  may  be  summoned  by  any  officer  in 
command  of  any  of  Her  Majesty's  ships  on  any  foreign  station,  or  in  the 
absence  of  such  an  officer  by  any  consular  officer  in  the  following  cases  : 
Whenever  a  complaint  which  appears  to  require  immediate  investigation 
is  made  by  the  master,  certificated  mate,  or  one  or  more  seamen  of  a 
British  ship ;  whenever  the  interest  of  the  owner  of  the  ship  or  cargo  seem 
to  require  it ;  whenever  any  British  ship  is  wrecked,  abandoned,  or  lost 
at  or  near  the  place  where  that  officer  may  be ;  or  whenever  any  of  the 
crew  of  any  British  ship  which  has  been  wrecked,  abandoned,  or  lost 
arrive  at  that  place.     17  &  18  Vict.  c.  104.  s.  260. 

481  gives  the  constitution  of  naval  courts  as  not  more  than  five,  nor 
less  than  three  members.  If  possible  one  to  be  an  officer  in  the  naval 
service  of  Her  Majesty  not  below  the  rank  of  lieutenant,  one  a  consular 
officer,  and  one  a  master  of  a  British  merchant  ship.  But  the  court  is 
not  to  include  the  master  or  consignee  of  the  ship  to  which  the  parties 
complained  of  or  complaining  belong.     17  &  18  Vict.  c.  104.  s.  261. 

482.  The  functions  of  a  naval  court  are  to  investigate  the  cause  of 
the  wreck,  abandonment,  or  loss.  And  a  naval  court  may  administer  an 
oath.     17  &  18  Vict.  c.  104.  s.  262. 

483.  The  powers  of  the  naval  court  are  set  out.  It  can  remove  the 
master :  or  cancel  the  certificate  of  any  master,  mate,  or  engineer ;  dis- 
charge a  seaman ;  decide  any  question  as  to  wages,  or  fines,  or  forfeitures. 
It  may  exercise  the  powers  given  to  consular  officers  in  Part  13.  It 
may  punish  a  master  or  any  of  the  crew,  for  any  offence  against  this  Act 
"which  is  punishable  in  a  summary  way.  17  &  18  Vict.  c.  104.  ss.  263, 
"264 ;  18  &  19  Vict.  c.  91.  s.  18  ;  34  &  35  Viet.  c.  110.  s.  8. 

484.  A  report  of  all  proceedings  of  naval  courts  is  to  be  sent  home 
to  the  Board  of  Trade.     17  &  18  Vict.  c.  104.  s.  265. 

485.  A  penalty  is  imposed  on  all  preventing  complaint  or  obstruct- 
ing investigation  to  or  by  any  naval  courts.     17  &  18  Vict.  c.  104.  s.  266. 

Application  of  486.  "  The  provisions  of  this  Part  of  this  Act  with  regard  to  naval 
provisions  as  to  courts  on  the  high  seas  and  abroad  shall  apply  to  all  sea-going  ships 
naval  courts.  registered  in  the  United  Kingdom  (with  the  exception  in  their  application, 
elsewhere  than  in  Scotland,  of  fishing  boats  exclusively  employed  on  the 
coasts  of  the  United  Kingdom)  and  to  all  ships  registered  in  a  British 
possession  when  those  ships  are  out  of  the  jurisdiction  of  their  respective 
Governments,  and  where  they  apply  to  a  ship,  shall  apply  to  the  owners, 
master,  and  crew  of  that  ship." 

(2.)  For  the  purpose  of  the  said  provisions  an  unregistered  British 
.ship  shall  be  deemed  to  have  been  registered  in  the  United  Kingdom. 

487-489  give  the  constitution  of  courts  of  survey,  e.g.  a  judge 
sitting  with  two  assessors.  The  judge,  any  assessor  of  the  court,  and 
any  person  appointed  by  the  judge  may  survey  a  ship  or  appoint  any 
competent  person  to  do  it;  and  report,  and  the  judge  is  to  have  the 
same  power  as  the  Board  of  Trade  have  to  order  a  vessel  to  be 
released  or  detained  with  concurrence  of  one  assessor,  and  the  Lord 
Chancellor  may  make  general  rules  to  carry  into  effect  this  provision 
and  as  to  fees,  &c.     39  &  40  Vict.  c.  80.  ss.  7,  8,  9. 
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490.  Scientific  referees.  If  the  Board  of  Trade  consider  an  appeal 
to  a  court  of  survey  involves  a  question  of  construction  or  design  or  of 
scientific  difficulty  or  important  principle,  they  may  refer  the  matter  to 
one  or  more  out  of  a  list  of  scientific  referees  approved  by  a  Secretary 
of  State.  The  selection  may  be  made  by  the  Board  of  Trade  and  the 
appellant ;  or  if  they  differ,  by  a  Secretary  of  State ;  and  thereupon 
the  appeal  is  to  be  determined  by  the  scientific  referee  or  referees,  who 
are  to  have  the  same  powers  as  the  court  of  survey.  39  &  40  Vict, 
c.  80.  s.  15. 

491.  The  Treasury  is  to  appoint  what  payments  are  to  be  made  to 
any  wreck  commissioner,  judge  of  a  court  of  survey,  assessor,  registrar, 
scientific  referee,  or  any  other  officer  appointed.  39  &  40  Vict.  c.  80. 
s.  39. 

PART  7  (sees.  492  to  501) — Delivery  of  Goods  and  Lien  for 

Freight. 

492.  The  interpretation  of  terms  used  in  this  Part  are  given.  See 
25  &  26  Vict.  c.  63.  s.  66,  and  add  "  wharfinger  "  and  "  warehouseman." 

493  gives  power  to  shipowner  to  enter  and  land  goods  on  default  by 
owner  of  goods  to  do  so.     25  &  26  Vict.  c.  63.  s.  67. 

494.  The  goods,  though  landed,  are  to  continue  subject  to  a  lien  for 
freight  if  shipowner  gives  notice  to  that  effect  to  warehouseman.  25  &  26 
Vict.  c.  63.  s.  68. 

495  provides  for  discharge  of  lien.     25  &  26  Vict.  c.  63.  ss.  69,  70. 

496  gives  provisions  as  to  deposits  by  owners  of  goods  of  the  sum 
claimed  by  the  shipowner,  and  as  to  notice  within  15  days  to  retain  it. 
25  &  26  Vict.  c.  63.  ss.  71,  72. 

497,  498  deal  with  sale  of  goods  by  warehousemen  and  application 
of  proceeds.     25  &  26  Vict.  c.  63.  ss.  73,  74,  75. 

499  gives  to  the  warehouseman  »  right  to  rent :  and  also  at  the 
expense  of  the  owner  to  do  all  things  necessary  for  proper  custody  and 
preservation  of  the  goods.     25  &  26  Vict.  c.  63.  s.  76. 

500  exonerated  warehouseman  from  taking  charge  of  any  goods 
which  he  was  not  liable  to  take  charge  of  if  this  Act  had  not  passed.  Nor 
is  he  bound  to  see  to  the  validity  of  any  lien  claimed  by  any  shipowner 
under  this  Part  of  the  Act.     25  &  26  Vict.  c.  63.  s.  77. 

501  saved  the,  powers  given  under  local  Acts  to  any  harbour  authority, 
&c.     25  &  26  Vict.  c.  63.  s.  78. 


PART  8  (sees.  502  to  509).  See  Part  9  of  17  &  18  Vict.  c.  104. 
By  sec.  509  this  Part  of  this  Act  extends  to  the  whole  of  Her 
Majesty's  dominions  unless  the  context  otherwise  requires. 

Liability  of  Shipowners. 
502.  Limitation  of  shipowner's  liability  for  damage  to  goods ;  e.g. 
where  it  happens  without  his  actual  fault  or  privity,  where  lost  by  fire ; 
or  where  the  goods  are  gold,  silver,  diamonds,  &c,  the  true  nature  of 
which  have  not  been  declared  to  the  owner  or  shipper,  are  lost  or 
damaged  by  robbery,  embezzlement,  or  secreting  thereof.  17  &  18  Vict 
c.  104.  s.  503. 

S  2340.  3    Q 


Power  of  Courts 
to  consolidate 
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owners. 
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503.  Limitation  of  owner's  liability  in  certain  cases  of  loss  of  life, 
injury,  or  damage.  17  &  18  Vict.  c.  104.  ss.  504,  506 ;  25  &  25  Vict, 
c.  63,  s.  54. 

504.  "  Where  any  liability  is  alleged  to  have  been  incurred  by  the 
owner  of  a  British  or  foreign  ship  in  respect  of  loss  of  life,  personal 
injury,  or  loss  of  or  damage  to  vessel  or  goods,  and  several  claims  are 
made  and  apprehended  in  respect  of  that  liability,  then  the  owner  may 
apply  in  England  and  Ireland  to  the  High  Court,  or  in  Scotland  to  the 
Court  of  Session,  or  in  a  British  possession  to  any  competent  court,  and 
that  court  may  determine  the  amount  of  the  owner's  liability,  and  may 
distribute  that  amount  rateably  among  the  several  claimants,  and  may 
stay  any  proceedings  pending  in  any  other  court  in  relation  to  the  same 
matter,  and  may  proceed  in  such  manner  and  subject  to  such  regulations 
as  to  making  persons  interested  parties  to  the  proceedings,  and  as  to 
the  exclusion  of  any  claimants  who  do  not  come  within  a  certain  time, 
and  as  to  requiring  security  from  the  owner,  and  as  to  payment  of  any 
costs,  as  the  court  thinks  just."     17  &  18  Vict.  c.  104.  s.  514. 

505.  All  sums  paid  on  account  of  damages  in  respect  of  which  the 
liability  of  owners  is  limited,  and  all  costs  in  relation  thereto,  may  be 
brought  into  account  among  part  owners  of  the  same  ship.  17  &  18 
Vict.  c.  104.  s.  515. 

506.  Insurance  against  liability  of  owner  not  to  be  invalid.  25  &  26 
Vict.  c.  63.  s.  55. 

507.  The  passengers  list,  in  respect  of  loss  of  life  &c,  is  proof  of  the 
passengers  on  board  ship.     25  &  26  Vict.  c.  63.  s.  56. 

508.  Nothing  in  this  Part  of  the  Act  was  to  lessen  the  liability  of  the 
master,  &c,  he  being  also  part  owner  ;  or  to  extend  to  any  British  ship 
which  is  not  recognised  as  such  within  the  meaning  of  the  Act. 

509-  This  Part  of  this  Act  shall,  unless  the  context  otherwise  re- 
quires, extend  to  the  whole  of  Her  Majesty's  dominions. 


PART  9  (sees.  510  to  571)  is  taken  from  17  &  18  Vict.  c.  104.  (Part  8); 
18  &  19  Vict.  c.  91 ;  25  &  26  Vict.  c.  63. ;  39  &  40  Vict.  c.  80. ;  and 
40  and  41  Vict.  c.  16. 

Wreck  and  Salvage. —  Vessels  in  Distress. 

510.  The  definition  of  "  wreck  "  and  "  salvage  "  is  given. 

511.  Designates  the  duty  of  the  receiver  of  wreck  where  the  vessel  is 
wrecked,  stranded,  or  in  distress  on  or  near  the  coasts  of  the  United 
Kingdom.     17  &  18  Vict.  c.  104.  s.  441. 

512.  Power  is  given  to  the  receiver  of  wreck  in  case  of  vessels  in 
distress  to  demand  assistance  from  any  persons  or  master  of  any  vessel 
or  carts,  &c,  near  at  hand.     17  &  18  Vict.  c.  104.  s.  442. 

513.  Power  is  given  to  all  persons  to  pass  over  adjoining  lands  for 
the  purpose  of  rendering  assistance.     17  &  18  Vict.  c.  104.  s.  446. 

514.  Power  is  given  to  the  receiver  of  wreck  to  suppress  plunder  and 
disorder  by  force.     17  &  18  Vict.  c.  104.  s.  444. 

515.  Liability  of  inhabitants  for  damage  in  case  of  a  vessel  plundered. 
The  Riot  (Damages)  Act,  1886,  s.  6 ;  17  &  18  Vict.  c.  104.  s.  477. 
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516.  The  powers  of  receiver  of  wreck  in  his  absence  may  be  exercised 
by  the  chief  officer  of  customs,  principal  officer  of  coastguard,  officer  of 
inland  revenue,  sheriff,  J.P.,  or  commissioned  officer,  naval  or  military  ; 
and  they  become  agent  or  agents  for  the  receiver.  17  &  18  Vict.  c.  104. 
s.  445. 

517  provides  for  examination  in  respect  of  ships  in  distress  by 
receiver  of  wreck  or  other  person  acting  for  him  as  soon  as  may  be  after 
the  casualty  and  making  a  report  to  the  Board  of  Trade  and  Lloyd's. 
17  &  18  Vict.  c.  104.  s.  448 ;  39  &  40  Vict.  c.  80.  s.  31. 

518  provision  as  to  dealing  with  wreck  found  in  the  United  Kingdom. 
17  &  18  Vict.  c.  104.  s.  450. 

519.  A  penalty  for  taking  wreck  at  time  of  casualty  is  imposed. 
17  &  18  Vict.  c.  104.  s.  443. 

520.  When  a  receiver  takes  possession  of  any  wreck  he  shall,  within 
48  hours,  give  notice  of  wreck  at  the  nearest  custom  house,  and  the 
value  of  the  wreck.     17  &  18  Vict.  c.  104.  s.  452. 

521.  The  owner  of  wreck  is  entitled  to  have  it  delivered  to  him,  on 
paying  salvage  fees,  &c. ;  and  in  the  case  of  a  foreign  ship,  in  absence  of 
the  owner,  &c,  the  consular  officer  of  that  country  is,  as  to  custody  of 
the  goods,  to  be  deemed  the  owner.  17  &  18  Vict.  c.  104.  s.  470 ;  18  &  19 
Vict.  c.  91.  s.  19. 

522.  Immediate  sale  of  wreck  by  receiver  in  certain  cases  allowed 
order,  e.g.,  if  under  5/. :  if  perishable :  or  if  not  of  sufficient  value  to  pay 
for  the  warehousing.     17  &  18  Vict.  c.  104.  s.  453. 

523.  Her  Majesty  and  Her  Royal  successors  are  entitled  to  all  Eight  of  the 
unclaimed  wreck  found  in  any  part  of  Her  Majesty's  dominions,  except  Crown  to 
in  places  were  Her  Majesty  or  any  of  Her  Royal  predecessors  has  granted  unclaimed 
to  any  other  person  the  right  to  that  wreck.  wrec 

524.  Notice  of  unclaimed  wreck  is  to  be  given  to  admirals,  lords  of 
the  manor,  and  other  persons  entitled.     17  &  18  Vict.  c.  104.  s.  471. 

525.  If  not  claimed  within  one  year,  the  unclaimed  wreck  is  to  be 
disposed  of;  if  claimed  by  admiral,  vice-admiral,  lord  of  the  manor, 
&c,  and  the  title  is  proved,  it  is  to  be  delivered  to  that  person.  If  not 
claimed  as  above,  then  it  is  to  be  sold,  and  the  proceeds  after  paying  all 
claims  thereon  paid  over  for  the  benefit  of  the  Crown,  either  to  the 
Duchy  of  Lancaster  or  Duchy  of  Cornwall,  or,  if  not  claimed  by  these 
duchies,  during  life  of  Her  Majesty,  to  Mercantile  Marine  Fund. 
17  &  18  Vict.  c.  104.  s.  475 ;  25  &  26  Vict.  c.  63.  s.  53. 

526  gives  the  mode  by  which  disputes  as  to  the  title  to  unclaimed 
wreck  may  be  settled,  either  in  a  summary  way,  as  in  the  case  of  salvage, 
or  in  the  courts.     17  &  18  Vict.  c.  104.  ss.  472,  473. 

527  provides  that  delivery  of  unclaimed  wreck  by  receiver  is  not  to 
prejudice  any  other  person's  title.     25  &  26  Vict.  c.  63.  s.  52. 

528  gives  power  to  the  Board  of  Trade  to  purchase  rights  to  wreck 
17  &  18  Vict.  c.  104.  s.  474. 

529.  No  admiral  exercising  Admiralty  jurisdiction  is,  as  such,  to 
interfere  with  wreck  except  as  authorised  by  the  Act. 

530-534  provide  for  removal  of  wrecks  by  Harbour  or  Conservancy 
authority  if  any  vessel  is  sunk  :  stranded :  or  abandoned  in  any  harbour 
or  tidal  waters  under  their  control,  and  also  by  (sec.  531)  lighthouse 
authorities.     If  any  question  as  to  who  is  to  do  the  work  arises  between 
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these  authorities  (sec.  533)  the  Board  of  Trade  is  to  decide.  And  these 
powers  are  to  be  in  addition  to  any  other  powers  given  for  a  like  object 
by  the  Act.     40  &  41  Vict.  c.  16.  ss.  4,  5,  6,  7,  8. 

535-537  provide  for  punishment  of  offences  in  respect  of  taking 
■wreck  to  foreign  port,  interfering  with  wrecked  vessel,  impeding  receiver, 
secreting  wreck,  or  when  receiver  suspects  wreckage  is  secreted.  17  &  18 
Vict.  c.  104.  ss.  479,  478  (2)  (3),  and  451. 

538,  539  deal  with  marine  store  dealer.  He  is  to  have  his  name 
and  trade  painted  on  his  shop,  and  keep  proper  books.  17  &  18  Vict, 
c.  104.  s.  480  (1)  &  (2). 

540,  541.  Marine  store  dealer  is  not  to  purchase  from  persons  under 
sixteen ;  not  on  any  pretence  to  cut  up  cable  or  such  like  article  exceed- 
ing five  fathoms  in  length  without  a  written  permit ;  and  to  obtain  a 
permit  to  do  so  must  make  a  declaration  of  how  he  acquired  the  cable, 
&c,  before  a  J.P.     17  &  18  Vict.  c.  104.  ss.  480,  481.  (3)  (4). 

542.  The  permit  to  marine  store  dealer  to  cut  up  cable,  &c,  must  be 
advertised  before  dealer  proceeds  to  act  thereon.  17  &  18  Vict.  c.  104. 
s.  482. 

543.  Every  manufacturer  of  anchors  shall  mark  them  with  his  name 
or  initials  and  a  progressive  number.     17  &  18  Vict.  c.  104.  s.  483. 

Salvage — Reward  for  saving  Life  all  over  the   World,  if  from 
British  Ship  or  Boat. 

Salvage  payable  544.  "Where  services  are  rendered  wholly  or  in  part  within  British 
for  saving  life,  waters  in  saving  life  from  any  British  or  foreign  vessel,  or  elsewhere  in 
saving  life  from  any  British  vessel,  there  shall  be  payable  to  the  salvor 
by  the  owner  of  the  vessel,  cargo,  or  appavel  saved,  a  reasonable  amount 
of  salvage,  to  be  determined,  in  case  of  dispute,  in  manner  hereinafter 
mentioned. 

"  (2.)  Salvage  in  respect  of  the  preservation  of  life,  when  payable  by  the 
owners  of  the  vessel,  shall  be  payable  in  priority  to  all  other  claims  for 
salvage. 

"  (3.)  Where  the  vessel,  cargo,  and  apparel  are  destroyed,  or  the  value 
thereof  is  insufficient  after  payment  of  the  actual  expenses  incurred  to 
pay  the  amount  of  salvage  payable  in  respect  of  the  preservation  of 
life,  the  Board  of  Trade  may,  in  their  discretion,  award  to  the  salvor  out 
of  the  Mercantile  Marine  Fund  such  sum  as  they  think  fit  in  whole  or 
part  satisfaction  of  any  amount  of  salvage  so  left  unpaid."  [17  &  18  Vict, 
c.  104.  ss.  458,  459.  Extended  by  24  &  25  Vict.  c.  10.  s.  9  to  salvage 
from  any  British  ship  or  boat  wheresoever  rendered ;  and  if  salvage  from 
foreign  vessels  a  reward  is  to  be  given,  if  service  performed  in  British 
ivaters.] 

Salvage  of  life  545.  "  When  it  is  made  to  appear  to  Her  Majesty  that  the 
from  foreign  government  of  any  foreign  country  is  willing  that  salvage  should  he 
awarded  by  British  courts  for  services  rendered  in  saving  life  from 
ships  belonging  to  that  country,  when  the  ship  is  beyond  the  limits  of 
British  jurisdiction,  Her  Majesty  may,  by  Order  in  Council,  direct  that 
the  provisions  of  this  Part  of  the  Act  with  reference  to  salvage  of  life 
shall,  subject  to  any  conditions  and  qualifications  contained  in  the  order, 
apply ;  and  those  provisions  shall  accordingly  apply  to  those  services  as 
if  they  were  rendered  in  saving  life  from  ships  within  British  jurisdic- 
tion."    25  &  26  Viet.  c.  63.  s.  59. 
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546  provides  on  salvage  of  cargo  or  wreck,  for  compensation  to  any 
person  rendering  assistance  other  than  the  receiver.  17  &  18  Vict.  c.  104. 
s.  458. 

547  provides  for  determination  of  salvage  disputes,  whether  of  iife 
or  property.  That  if  not  settled  by  agreement,  arbitration,  or  otherwise 
shall  be  determined  summarily  in  cases — (a)  where  parties  consent ;  (6) 
where  the  value  of  property  does  not  exceed  1,000/.  ;  (c)  in  any  case 
where  the  amount  claimed  does  not  exceed  in  Great  Britain  300/.,  and 
in  Ireland  2001.  Subject  as  aforesaid  such  disputes  shall  be  determined 
by  the  High  Court  in  England  and  Ireland,  or  in  Scotland  the  Court 
of  Session;  but  if  the  claimant  does  not  recover  more  than  300/.  in 
Great  Britain  and  200/.  in  Ireland,  then  he  is  not  to  have  his  costs, 
unless  the  court  certifies  for  them.  (4)  If  the  dispute  is  determined 
summarily  in  England  it  is  to  be  determined  by  a  county  court  having 
Admiralty  jurisdiction,  in  Scotland  by  the  sheriff's  court,  in  Ireland 
by  two  justices,  or  a  stipendiary  magistrate  or  recorder  of  any  borough 
having  a  recorder,  or  the  chairman  of  quarter  sessions  in  any  county. 
17  &  18  Vict.  c.  104.  s.  460. 

548.  Disputes  as  to  salvage  which  are  to  be  determined  summarily 
shall — (a)  where  the  dispute  refers  to  salvage  of  wreck,  be  referred  to  a 
court  of  arbitrators  having  jurisdiction  near  the  place  where  the  wreck  is 
found ;  (b)  where  the  dispute  relates  to  salvage  in  case  of  services  rendered 
to  any  vessel,  or  to  the  cargo,  or  apparel,  or  in  saving  life  therefrom,  be 
referred  to  a  court  or  arbitrators  at  or  near  the  place  where  the  vessel  is 
lying,  or  at  or  near  the  port  in  the  United  Kingdom  into  which  the 
vessel  is  first  brought  after  the  occurrence.     17  &  18  Vict.  c.  104.  s.  460. 

549  provides  for  a  right  of  appeal  to  any  person  dissatisfied  with  a 
summary  decision  in  Great  Britain  in  like  manner  as  in  the  case  of  any 
other  judgment  in  an  Admiralty  or  maritime  cause  of  the  county  court 
and  sheriff's  court ;  in  Ireland  to  the  High  Court,  but  only  if  the  sum 
in  dispute  exceeds  50/.  and  notice  given  within  10  days.  17  &  18  Vict, 
c.  104.  s.  464. 

550  deals  with  arbitrations  in,  and  appointment  of,  justices  in  Ireland 
by  whom  jurisdiction  in  salvage  cases  shall  be  exercised ;  and  they  are 
to  be  named  by  the  Lord  Chancellor  of  Ireland. 

551  deals  with  valuation  of  property  by  a  valuer  appointed  by  the 
receiver  if  there  is  a  dispute  as  to  salvage.     25  &  26  Vict.  c.  63.  s.  50. 

552.  Receiver  may  detain  the  ship  and  property  liable  for  salvage  due 
for  assistance  or  in  saving  life:  or  release  the  ship,  &c,  on  security  being 
given  :  or,  if  the  claim  for  salvage  exceed  200/.  the  courts  may  decide  any 
question  as  to  sufficiency  of  the  security.     17  &  18  Vict.  c.  104.  s.  468. 

553.  Receiver  may  sell  property  known  to  be  detained  where  amount 
not  disputed  and  not  paid  within  20  days  after  the  amount  is  due.  Where 
the  amount  is  disputed,  but  no  appeal  lies  from  the  first  court,  and  pay- 
ment is  not  made  within  20  days  after  that  decision  ;  where  appeal  lies,  but 
no  proceedings  are  commenced  for  an  appeal,  nor  payment  made  within  20 
days  of  the  decision  of  the  first  court.     17  &  18  Vict.  c.  104.  ss.  469  470. 

554.  "  Where  services  for  which  salvage  is  claimed  are  rendered  either  Agreement  i 
by  the  commander  or  crew  or  part  of  the  crew  of  any  of  Her  Majesty's  to  salvage. 
ships,  or  of  any  other  ship,  and  the  salvor  voluntarily  agrees  to  abandon 

his  lien  upon  the  ship,  cargo,  and  property  alleged  to  be  salved,  then  upon 
the  master  entering  into  a  written  agreement,  attested  by  two  witnesses 
to  abide  the  decision  of  the  High  Court  in  England,  or  of  a  Vice- 
Admiralty  Court  or  Colonial  Court   of  Admiralty,  and  thereby  o-Jving 


982     57  &  58  VICT.  c.  60.— SALVAGE  BY  H.M.'s  SHIPS.    [1894. 


Apportionment 
of  salvage  by 
Admiralty 
Courts. 


Salvage  by  Her 


security  in  that  behalf  to  an  amount  agreed  on  by  the  parties  to  the 
agreement,  that  agreement  shall  bind  the  ship,  and  the  cargo  and  freight 
respectively,  and  the  respective  owners  of  the  ship,  cargo,  and  freight, 
and  their  respective  heirs,  executors,  and  administrators  for  the  salvage 
which  may  be  adjudged  to  be  payable  in  respect  of  the  ship,  cargo, 
and  freight  respectively  to  the  extent  of  the  security  given. 

"  (2.)  Any  agreement  made  undetthis  section  may  be  adjudicated  on  and 
enforced  in  the  same  manner  as  a  bond  executed  under  the  provisions  of 
this  Part  of  this  Act  relating  to  salvage  by  Her  Majesty's  ships ;  and 
on  any  such  agreement  being  made  the  salvor  and  the  master  shall 
respectively  make  the  statements  required  by  this  part  of  this  Act  to  be 
made  in  the  case  of  the  bond,  but  their  statements  need  not  be  on  oath. 
(3)  The  salvor  shall  transmit  the  statements  made,  as  soon  as  practicable, 
to  the  court  in  which  the  agreement  is  to  be  adjudicated  upon."  17  &  18 
Vict.  c.  104.  s.  497. 

555.  Where  salvage  finally  awarded  for  service  rendered  in  the  United 
Kingdom  is  under  200/.,  and  several  persons  claim  to  participate  in  it, 
the  person  liable  to  pay,  may  pay  the  sum  to  the  receiver,  who  will  give 
him  a  certificate  of  discharge,  and  the  receiver  shall  distribute  among  the 
persons  entitled  to  the  same  on  such  evidence  and  in  such  shares  as  he 
thinks  fit,  or  retain  any  money  to  which  any  absent  person  appeared  to 
be  entitled :  and  the  receiver's  decision  is  to  be  final  and  conclusive. 
17  &  18  Vict.  c.  104.  ss.  466,  467. 

556.  "  Whenever  the  aggregate  amount  of  salvage  payable  in  respect 
of  salvage  service  rendered  in  the  United  Kingdom  has  been  finally 
ascertained  and  exceeds  200/.,  and  whenever  the  aggregate  amount  of 
salvage  payable  in  respect  of  salvage  services  rendered  elsewhere  has  been 
finally  ascertained  whatever  that  amount  may  be,  then,  if  any  delay  or 
dispute  arises  as  to  the  apportionment  thereof,  any  court  having  Admiralty 
jurisdiction  may  cause  the  same  to  be  apportioned  amongst  the  persons 
entitled  thereto  in  such  manner  as  it  thinks  just,  and  may  for  that 
purpose,  if  it  thinks  fit,  appoint  any  person  to  carry  that  apportionment 
into  effect,  and  may  compel  any  person  in  whose  hands  or  under  whose 
control  the  amount  may  be  to  distribute  the  same  or  to  bring  the  same 
into  court,  to  be  there  dealt  with  as  the  court  may  direct,  and  may  for 
the  purposes  aforesaid  issue  such  processes  as  it  thinks  fit."  17  &  1 8  Vict. 
c.  498. 

557.  Where  salvage  services  are  rendered  by  any  ship  belonging  to 
Her  Majesty  no  claim  shall  be  allowed  for  any  loss  caused  to  that  ship 
or  her  stores,  &c,  by  reason  of  those  services,  and  no  claim  for  salvage 
services  by  the  commander  or  crew  shall  be  finally  adjudicated  upon 
unless  the  consent  of  the  Admiralty  to  the  prosecution  is  proved. 

558.  "Where  services  are  rendered  at  any  place  out  of  the  limits  of 
the  United  Kingdom  or  the  four  seas  adjoining  thereto,  by  the  com- 
mander or  any  of  the  crew  of  any  of  Her  Majesty's  ships  in  saving  any 
vessel,  or  cargo  or  property  belonging  to  a  vessel,  the  vessel,  cargo,  or 
property  alleged  to  be  saved  shall,  if  the  salvor  is  justified  by  the  cir- 
cumstances of  the  case  in  detaining  it,  be  taken  to  some  port  where  there 
is  a  consular  officer,  or  a  Colonial  Court  of  Admiralty,  or  a  Vice-Ad- 
miralty Court. 

"  (2.)  The  salvor  and  the  master,  or  other  person  in  charge  of  the  vessel, 
cargo,  or  property  saved  shall,  within  24  hours  after  arriving  at  the  port, 
each  deliver  to  the  consular  officer,  or  judge  of  the  Colonial  Court  of 
Admiralty  or  Vice- Admiralty  Court,  as  the  case  may  be,  a  statement  on 
oath,  specifying  so  far  as  possible,  and  so  far  as  those  particulars  are 
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applicable,  the  particulars  set  out  in  the  1st  part 1  of  the  19th  Schedule 
to  this  Act :  and  also  in  the  case  of  a  master  or  other  person  his  willing- 
ness to  execute  a  bond  in  the  form,  so  far  as  circumstances  will  permit, 
set  out  in  the  2nd  Part  of  that  schedule." 

1  This  schedule  requires  almost  identically  the  same  information  to  be 
given  as  sec.  486,  17  &  18  Vict.  c.  104. 

559.  "  The  bond  shall  be  in  such  sum  as  the  consular  officer  or  judge  Provisions  as 
thinks  sufficient  to  answer  the  demand  for  salvage  service,  but  the  sum  to  bond  to  be 
fixed  shall  not  exceed  one  half  of  the  amount  which  in  the  opinion  of  executed- 
the  consular  officer  or  judge  is  the  value  of  the  property  in  respect  of 

which  salvage  has  been  rendered. 

"  (2.)  Where  the  vessel,  cargo,  or  property  in  respect  of  which  salvage 
services  are  rendered  is  not  owned  by  persons  domiciled  in  Her  Majesty's 
dominions  the  master  shall  procure  such  security  for  the  due  performance 
of  the  bond  as  the  consular  officer  or  judge  thinks  sufficient  to  be  lodged 
with  that  officer  or  judge,  or  with  that  officer  or  judge  and  such  other 
pe*rson  jointly  as  the  salvor  may  appoint. 

"  (3.)  The  consular  officer  or  judge  shall  fix  the  amount  of  the  bond 
within  four  days  after  the  receipt  of  the  statements  required  by  this  Part 
of  this  Act,  but  if  either  of  those  statements  is  not  delivered  within  the 
time  required  by  this  Part  of  this  Act,  he  may  proceed  ex-parte."  (4.)  A 
consular  officer  may  for  the  purpose  of  this  section  take  affidavits. 
(5.)  Nothing  in  this  section  shall  authorize  the  consular  officer  or  judge 
to  require  the  cargo  of  any  ship  to  be  unladen.  17  &  18  Vict.  c.  104. 
ss.  487-489. 

560.  The  consular  officer  or  judge,  on  fixing  the  sum  to  be  inserted  Execution  of 
in  the  bond,  shall  send  notice  thereof  to  the  salvor  and  master,  and  on  "on"~ 

the  execution  of  the  bond  by  the  master  in  the  sum  fixed  in  the  presence 
of  the  consular  officer  or  judge  (who  shall  attest  the  same)  and  upon 
delivery  thereof  to  the  salvor,  and  in  cases  where  security  is  to  be  lodged, 
on  that  security  being  duly  lodged,  the  right  of  the  salvor  to  detain  the 
vessel,  cargo,  or  property  shall  cease. 

(2.)  The  bond  shall  bind  the  respective  owners  of  the  vessel,  cargo, 
and  freight,  and  their  heirs,  executors,  and  administrators,  for  the  salvage 
adjudged  to  be  payable  in  respect  of  the  vessel,  cargo,  and  freight  re- 
spectively.    17  &  18  Vict.  c.  104.  ss.  488-491. 

561. — (1)  The  bond  shall  be  adjudicated  on  and  enforced  in  the  High  Enforcement 
Court  in  England,  unless  the  salvor  or  master  agree  at  the  time  of  the  of  bon<i- 
execution  of  the  bond  that  the  bond  may  be  adjudicated  on  and  enforced 
in  any  specified  Colonial  Court  of  Admiralty  or  Vice-Admiralty  Court, 
but  that  court  shall  in  that  case  have  the  same  power  and  authorities  for 
the  purpose  as  the  High  Court  in  England. 

(2.)  The  High  Court  in  England  shall  have  power  to  enforce  any  bond 
given  in  pursuance  of  this  Part  of  this  Act  in  any  Colonial  Court  of  Ad- 
miralty or  Vice-Admiralty  Court  in  any  part  of  Her  Majesty's  dominions, 
and  any  court  exercising  Admiralty  jurisdiction  in  Scotland,  Ireland,  the 
Isle  of  Man,  or  the  Channel  Islands,  shall  assist  that  court  in  enforcing 
those  bonds. 

(3.)  Where  security  has  been  given  for  the  performance  of  a  bond,  the 
persons  with  whom  the  security  is  lodged  shall  deal  with  the  same  as  the 
court  adjudicating  upon  the  bond  direct. 

(4.)  The  consular  officer  or  judge  shall,  at  the  earliest  opportunity 
transmit  the  statements  and  documents  delivered  to  him,  and  the  notice  of 
the  sum  fixed  in  the  bond,  to  the  High  Court  in  England  or  the  Colonial 
Court  of  Admiralty  or  Vice-Admiralty  Court  in  which  the  bond  is  to 
be  enforced,  as  the  case  may  be.     17  &  18  Vict.  c.  104.  ss.  492,  493,  490. 
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Saving  for  562.  "  Nothing  contained  in  this  Part  of  this  Act  shall  prejudice  the 

other  salvage  right  of  the  salvor  where  salvage  services  have  been  rendered  by  one  of 
rights.  jjer  Majesty's  ships  or  by  the  commander  or  any  of  the  crew  thereof  to 

proceed  for  the  enforcement  of  the  salvage  claim  otherwise  than  in  the 
manner  provided  by  this  Act,  but  the  salvor  shall  have  no  right  to  detain 
the  vessel,  cargo,  or  property  saved  unless  he  elects  to  proceed  under  this 
Part  of  the  Act. 

"  (2)  Nothing  contained  in  this  Part  of  this  Act  shall  affect  the  right  of 
the  salvor  where  salvage  service  has  been  rendered  by  one  of  Her 
Majesty's  ships,  or  by  the  commander  or  any  of  the  crew  thereof  in  any 
case  which  is  not  provided  for  therein."     17  &  18  Vict.  c.  104.  s.  494. 

563.  The  bond,  statement,  agreement,  or  other  document  relating  to 
salvage  by  Her  .Majesty's  ships  is  to  be  exempt  from  stamp  duty,  if  made 
or  executed  out  of  the  United  Kingdom. 

564.  Punishment  for  forgery  and  false  representation  in  any  proceed- 
ings under  this  Part  of  this  Act  relating  to  salvage  by  Her  Majesty's 
ships. 

Jurisdiction  of  High  Court  in  Salvage. 

Jurisdiction  of  565.  "  Subject  to  the  provisions  of  this  Act,  the  High  Court,  and  in 
High  Court  in  Scotland  the  Court  of  Session,  shall  have  jurisdiction  to  decide  upon  all 
salvage.  claims  whatsoever  relating  to  salvage,  whether  the  services  in  respect  of 

which  salvage  is  claimed  were  performed  on  the  high  seas  or  within  the 
body  of  any  country,  or  partly  on  the  high  seas  and  partly  within  the 
body  of  any  country,  and  whether  the  wreck  in  respect  of  which  salvage 
is  claimed  is  found  on  the  sea  or  on  the  land,  or  partly  on  the  sea  and 
partly  on  the  land."     17  &  18  Vict.  c.  104.  s.  476. 

566.  Appointment  of  receiver  of  wreck  to  be  in  the  Board  of  Trade, 
and  that  body  to  have  the  general  superintendence  throughout  United 
Kingdom  of  all  matters  relating  to  wreck.     17  &  18  Vict.  c.  104.  s.  439. 

567  deals  with  the  fees  to  belaid  to  receivers  of  wreck,  and  provides 
that  any  dispute  as  to  the  amount  payable  to  any  receiver  is  to  be  settled 
by  the  Board  of  Trade,  whose  decision  is  final.  17  &  18  Vict.  c.  104. 
ss.  455,  456,  457. 

568  provides  for  payment  of  remuneration  by  the  owner  of  wrecked 
property  for  services  by  coast  guard  in  watching  and  protecting  ship- 
wrecked property,  but  remuneration  is  not  due  if  owner  declined  their 
service,  or  if  salvage  has  been  awarded  for  those  services.  18  &  19  Vict. 
c.  91.  s.  20. 

569.  All  wrecks  being  foreign  goods  brought  or  coming  into  the 
United  Kingdom  are  to  be  subject  to  the  same  duties  as  if  the  same  had 
been  imported.  (2)  The  Commissioners  of  Customs,  on  the  revenue  being 
protected,  may  allow  wrecked  goods  to  be  forwarded :  or  returned.  Tariff 
Act,  and  17  &  18  Vict.  c.  104.  ss.  499,  500. 

570  gives  the  same  powers  to  a  sheriff  in  Scotland  as  are  given  by 
the  Act  to  a  J.P.  or  court  of  summary  jurisdiction.  17  &  18  Vict. 
c.  104.  s.  501. 

571.  The  rights,  jurisdiction,  and  powers  of  the  Cinque  Ports  are  saved. 

PART  10  (sees.  572  to  633)  is  a  re-enactment  of  Part  5  of  17  &  18 
Vict.  c.  104.,  with  portions  of  25  &  26  Vict.  c.  63.  It  applies  (see 
sec.  572)  only  to  the  United  Kingdom  :  but  to  all  British  and 
foreign  ships. 
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Pilotage. 
572.  "This  Part  of  the  Act  extends  to  the  United  Kingdom  and  the  Application  of 
Isle  of  Man  only,  but  applies  to  all  ships  British  and  foreign."    17  &  18    ar 
Vict.  c.  104.  s.  330. 

573  gives  the  definition  of  "  pilotage  authority." 

574  continues  existing  pilotage  authorities'  powers.  17  &  18  Vict. 
c.  104.  s.  331. 

575.  Board  of  Trade  may  constitute  new  pilotage  authorities;  and  by 
(2)  there  is  to  be  no  compulsory  pilotage  and  no  restriction  on  the  powers 
of  duly  qualified  persons  to  obtain  licences  as  pilots  in  any  new  pilotage 
districts.     25  and  26  Vict.  c.  63.  s.  39  (3)  ;  52  &  53  Vict.  c.  68.  s.  2  (6). 

576  deals  with  the  transfer  of  pilotage  jurisdiction  to  local  jurisdic- 
tion.    25  &  26  Vict.  c.  63.  s.  39. 

577  deals  with  direct  representation  of  pilots  and  shipowners  on  the 
pilotage  authority  of  any  district.     52  &  53  Vict.  c.  68.  s.  2  (a). 

tt578.  "The  Board  of  Trade  may  by  Provisional  Order  exempt  the  Exemption 
master  and  owners  of  all  ships  or  of  any  classes  of  ships  from  being  from  com- 
obliged  to  employ  pilots  in  any  pilot  district  or  in  any  part  of  any  pilotage  P^  ^J 
district,  or  from  being  obliged  to  pay  for  pilots  when  not  employing  them  v 
in  any  district  or  in  any  part  of  any  pilotage  district,  and  annex  any 
terms  and  conditions  to  those  exemptions.     25  &  26  Vict.  c.  63.  s.  39  (4). 

579.  Power  of  Board  of  Trade  to  give  facilities  where  the  pilotage 
is  not  compulsory  with  respect  to  licences,  and  to  prevent  the  employ- 
ment of  unqualified  pilots.     25  &  26  Vict.  c.  63.  s.  39  (5)  (6)  (7). 

580  gives  the  mode  of  obtaining  Provisional  Orders  from  the  Board 
of  Trade,  &c.     25  &  26  Vict.  c.  63.  s.  40. 

581.  Every  pilotage  authority  may  do  the  same  as  in  sec.  578 
ante. 

582  gives  pilotage  authorities  power  to  make  bye-laws  for,  inter  alia, 
regulating  qualifications  of  licensed  pilots.  17  &  18  Vict.  c.  104.  s.  333  ; 
52  &  53  Vict.  c.  68.  s.  7 ;  and  35  &  36  Vict.  c.  73.  s.  11. 

583.  Bye-laws  are  to  be  confirmed  by  Order  in  Council.  17  &  18 
Vict.  c.  104.  ss.  334,  335. 

584.  The  majority  of  qualified  pilots,  local  marine  board,  and 
where  no  board  any  number  of  persons  not  less  than  six,  being  masters, 
owners,  or  insurers  of  ships,  may  appeal  against  any  bye-law.  17  &  18 
Vict.  c.  104.  s.  336. 

585  provides  for  periodical  returns  to  be  made  by  every  pilotage 
authority  to  the  Board  of  Trade.     17  &  18  Vict.  c.  104.  ss.  337,  338. 
,    586  deals  with  licensing  of  pilots.     17  &  18  Vict.  c.  104.  s.  349. 

587  provides  that  every  qualified  pilot  is  to  have  a  copy  of  this  Part 
of  the  Act  and  the  bye-laws  of  his  pilotage,  and  to  produce  them  to 
every  master  of  a  ship  who  employs  him  if  asked  for.  17  &  18  Vict 
c.  104.  s.  350. 

588.  Pilot  licence  to  be  produced  to  employer  if  required.  17  &  18 
Vict.  c.  104.  s.  351. 

589.  A  qualified  pilot  may  be  called  upon  to  deliver  up  his  licence  • 
also  the  licence  of  deceased  qualified  pilot  is  to  be  delivered  up  to  the 
pilotage  authority  who  licensed  him.      17  &  18  Vict,  c:  104.  s.  352. 

590  imposes  a  penalty  of  50/.  on  a  person  not  entitled  to  do  so  who 
uses  a  pilot  licence. 
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591  deals  with  recovery  of  pilotage  dues ;  and  provides  that  persons 
liable  for  them  may  be  the  owner  or  master,  or  consignees  or  agents 
who  have  made  themselves  liable  to  pay  any  other  charges  on  account  of 
the  ship  in  the  port  of  her  arrival  or  discharge  if  pilotage  inwards 
and  in  port  from  which  she  clears  out  if  pilotage  outwards.  17  & 
18  Vict.  c.  104.  ss.  363,  364.     [See  sec.  649  post.] 

592.  Pilotage  rates  established  by  law  are  only  to  be  paid  or  de- 
manded under  a  penalty  of  10/.     17  &  18  Vict.  c.  104.  s.  358. 

593.  Pilotage  rate  for  leading  ships  may  be  charged  as  if  the  pilot 
was  on  board  the  led  ship,  if  no  other  qualified  pilot  is  on  board  17  & 
18  Vict.  c.  104.  s.  356. 

594.  Extra  allowance  of  10*.  Qd.  a  day  to  pilot  taken  to  sea  through 
necessity  or  without  his  consent  out  of  his  pilotage  district,  inclusive  of 
the  day  crossing  the  limit  engaged  for  and  the  day  of  his  leaving  the 
ship :  also  including  such  day  as  will  allow  him  to  return  to  his  own 
district,  and  in  the  last  case  his  reasonable  travelling  expenses 
17  &  18  Vict.  c.  104.  s.  357. 

595.  A  penalty  is  incurred  by  making  a  false  declaration  to  pilots  as 
to  draught  of  ship  or  altering  fraudulently  marks  on  ship.  17  &  18 
Vict.  c.  104.  s.  359. 

596.  An  unqualified  pilot  may,  without  incurring  any  penalty,  take 
charge  of  a  ship  (a)  when  no  qualified  pilot  has  offered  or  made  a  signal 
that  he  will  take  charge  of  the  ship  ;    (6)  when  a  ship  is  in  distress  or 

_  when  master  must  secure  the  best  assistance  that  he  can ;  and  (c)  for 

'  the  purpose  of  changing  the  moorings  of  any  ship  in  port,  or  taking  her 

into  or  out  of  any  dock  where  that  can  be  done  by  an  unqualified  pilot 

under  the  bye-laws  or  orders  of  the  harbour  master  of  such  port  or  dock. 

17  &  18  Vict.  c.  104.  s.  362. 

597.  A  qualified  pilot  may,  at  any  time,  supersede  an  unqualified 
pilot,  the  latter  being  paid  out  of  the  qualified  pilot's  dues.    Ibid.  s.  360. 

598  renders  liable  to  a  penalty  of  601.  any  unqualified  pilot  who 
takes  charge  of  a  ship  after  a  qualified  pilot  has  offered  to  do  so.  17  &  18 
Vict.  c.  104.  s.  361 ;  52  &  53  Vict.  c.  68.  s.  5. 

599.  Pilotage  authority  may  grant  a  pilotage  certificate  to  a  master  or 
mate  of  any  ship  on  payment  of  fees  and  examination  as  to  competency. 
17  &  18  Vict.  c.  104.  ss.  340,  341. 

600  gives  an  appeal  by  master  or  mate  to  the  Board  of  Trade  if 
a  pilotage  authority,  without  reasonable  cause,  refuse  an  examination : 
or  if  the  examination  is  unfairly  conducted :  or  the  conditions  imposed 
are  unfair  :  or  if  the  pilotage  certificate  has  been  improperly  withdrawn. 
17  &  18  Vict.  c.  104.  s.  342. 

601.  The  Board  of  Trade  or  any  pilotage  authority  may  withdraw 
any  pilotage  certificate  for  misconduct  or  incompetency.  17  &  18  Vict, 
c.  104.  s.  344. 

602  provides  what  fees  are  to  be  charged  for  pilotage  certificates, 
and  what  is  to  become  of  the  surplus  over  expenses  of  examination, 
e.g.,  generally  to  Pilots'  Superannuation  Fund.  17  &  18  Vict.  c.  104. 
s.  343. 

603.  Compulsory  pilotage,  where  existing,  and  exemptions  from  that 
compulsory  pilotage,  is  to  remain  subject  to  any  alteration  by  the  Board 
of  Trade  or  a  pilotage  authority.     (2)  The  penalty  on  the  master  of  an 
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unexempted  ship,  who  does  not  hold  a  pilotage  certificate,  if  he  pilots  his 
ship  within  a  compulsory  pilotage  district  after  a  qualified  pilot  has  offered 
by  signal  or  otherwise  to  take  charge  of  the  ship,  is  double  the  pilotage 
dues  that  could  be  demanded  for  the  conduct  of  the  ship.  17  &  18 
Vict.  c.  104.  s.  353. 

604.  Passenger  ships  to  or  from  any  place  in  the  British  Islands  to 
carry  a  pilot  while  within  a  pilot  district.  Masters  of  such  ships  may 
obtain  pilotage  certificates.     17  &  18  Vict.  c.  104.  ss.  354,  355. 

605.  Ships  passing  through  a  pilotage  district  on  a  voyage  between 
places  both  situate  out  of  that  district  need  not  have  a  pilot,  but  the 
exemption  does  not  apply  to  ships  loading  or  discharging  at  any  place 
within  pilotage  district  or  in  a  river  situate  above  that  district.  25  & 
26  Vict.  c.  63.  s.  41. 

606-610  deal  with  offences  and  suspension  and  dismissals  of  pilots ; 
and  appeals  of  pilots.  17  and  18  Vict.  c.  104.  ss.  365,  366,  367;  and 
52  &  53  Vict.  c.  68.  ss.  3,  4. 

611.  Pilot  boats  to  be  approved  by  pilotage  authority,  who  may 
remove  the  master  if  necessary.     17  &  18  Vict.  c.  104.  s.  345. 

612.  Characteristics  of  pilot  boats  :  All  pilot  boats  are  to  have  the 
name  of  the  owner  and  port  she  belongs  to  painted  on  the  stern,  with  the 
number  of  her  licence  painted  in  white  letters  on  each  bow :  and  when 
afloat  to  have  at  each  masthead  a  large  flag  of  two  colours,  the  upper 
horizontal  half  white,  and  the  lower  red.  Name,  number,  and  flag  are 
at  all  times  to  be  kept  clean,  uncovered,  and  distinct.  17  &  18  Vict, 
c.  104.  s.  346. 

613.  Pilot  flag  when  a  pilot  is  on  board  a  ship  is  to  be  displayed  on 
that  ship  under  a  penalty  of  501.  on  pilot ;  and  also  when  the  master  or 
mate  on  board  holds  a  pilotage  certificate  and  the  ship  is  within  a  com- 
pulsory pilot  district  the  flag  is  to  be  displayed.  17  &  18  Vict.  c.  104. 
s.  347 ;  52  &  53  Vict.  c.  68.  s.  9. 

614.  A  penalty  is  imposed  on  an  ordinary  boat  displaying  a  flag  like  a 
pilot  flag  without  having  a  pilot,  or  master  or  mate  holding  a  pilotage 
certificate,  on  board.     52  &  53  Vict.  c.  68.  s.  10. 

615.  Orders  in  Council  may  be  made  to  signify  what  signals  are  to  be 
displayed  by  ship  requiring  a  pilot :  and  all  masters  of  ships  are  to  use 
those  signals  and  to  prevent  them  from  being  used  for  any  other  purpose. 
36  &  37  Vict.  c.  85.  ss.  20,  19. 

616  reserves  power  to  Trinity  House  to  alter  regulations.  17  &  18 
Vict.  c.  104.  s.  368. 

617  gives  power  to  Trinity  House  to  appoint  sub-commissioners  for 
the  examination  of  pilots.     17  &  18  Vict.  c.  104.  s.  369. 

618.  Licensing  of  pilots  by  Trinity  House  within  certain  limits  and 
those  districts  defined.     17  &  18  Vict.  c.  104.  s.  370. 

619  provides  for  the  publishing  the  names  and  addresses  of  licensed 
pilots  and  their  districts,  e.g.  at  Trinity  House,  the  Commissioners  of 
Customs,  London,  and  the  Customs  House  where  the  pilot  is  licensed ; 
and  that  every  Trinity  House  pilot  enter  into  a  bond  of  100Z.,  and 
yearly  renew  his  licence.     17  &  18  Vict.  c.  104.  ss.  371,  372,  374. 

620.  Trinity  House  pilot's  liability  for  neglect  or  want  of  skill  on  his 
part  limited  to  his  100/.  bond  and  his  pilot  dues.  17  &  18  Vict  c  104 
s.373. 
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621.  Power  is  given  to  Trinity  House  to  revoke  or  to  suspend  the 
licence  of  any  Trinity  House  pilot.     17  &  18  Vict.  c.  104.  s.  375. 

622.  Subject  to  exemptions,  pilotage  is  compulsory  in  the  districts  of 
Trinity  House,  e.g.,  London  district  and  Trinity  House  outport  district. 
17  &  18  Vict.  c.  104.  s.  376. 

623.  Trinity  House  must  keep  a  constant  and  sufficient  day  and 
night  supply  of  qualified  pilots  at  or  near  Dungeness  :  always  ready  to 
take  charge  of  ships  coming  from  the  westward  past  Dungeness.  17  &  18 
Vict.  c.  104.  s.  377. 

624.  The  master  of  any  ship  coming  from  the  westward  past  Dunge- 
ness, bound  to  any  place  in  the  Thames  or  Medway  (unless  she  has  a 
qualified  pilot  on  board,  or  is  exempt  from  compulsory  pilotage)  shall, 
on  the  arrival  of  the  ship  off  Dungeness,  and  until  she  has  passed  the 
south  buoy  of  the  Brake,  or  until  a  qualified  pilot  comes  aboard,  display 
the  signal  for  a  pilot,  and  shall  take  the  first  pilot  offering.  17  &  18 
Vict.  c.  104.  s.  378. 

625.  Certain  British,  French,  and  Channel  Islands  coasting  ships, 
when  not  carrying  passengers,  may  be  exempt  from  compulsory  pilotage 
in  Trinity  House  London  and  outport  districts  from  carrying  a  pilot. 
Colonial  ships  are  not  mentioned.    17  &  18  Vict.  c.  104.  s.  379(1)  to  (5). 

626  provides  for  rates  of  pilotage  demanded  by  Trinity  House  pilots : 
and  that  Trinity  House  may  relax  this  Act  (see  sec.  592)  so  far  as  to 
allow  their  pilots,  by  their  authority,  to  receive  any  less  sum  than  that 
demanded  by  law.     17  &  18  Vict.  c.  104.  s.  380. 

627,  628  deal  with  pilotage  dues  for  foreign  ships  for  port  of 
London,  and  their  receipt  and  application.  17  &  18  Vict.  c.  104. 
ss.  381,  382,  383. 

629  provides  for  the  settlement  of  difference  as  to  draught  of  any 
ship  trading  to  or  from  the  port  of  London,  e.g.,  Trinity  House  may 
appoint  a  proper  officer  to  measure  ship-  if  inward  bound  before  she  dis- 
charges her  cargo ;  and  if  outward  bound,  before  she  quits  her  moorings, 
the  party  in  the  wrong  to  pay  to  the  officer  measuring  the  ship,  if  the 
ship  be  below  the  entrance  to  the  London  Docks,  Wapping,  \l.  Is.,  and  if 
above,  10s.  6d.     17  &  18  Vict.  c.  104.  s.  384. 

630,  631  provide  for  the  payment  of  a  poundage  on  pilot's  earnings 
and  a  licence  fee  to  Trinity  House :  secondly,  for  a  penalty  on  false 
account  of  earnings:  and  thirdly  for  the  application  of  the  fund. 
17  &  18  Vict.  c.  104.  ss.  385,  386, 

632  deals  with  Hull  and  Newcastle  Trinity  Houses. 

633.  An  owner  or  master  of  a  ship  shall  not  be  answerable  to  any 
person  whatever  for  any  loss  or  damage  occasioned  by  the  fault  or 
incapacity  of  any  qualified  pilot  acting  in  charge  of  that  ship  within 
any  district  where  the  employment  of  a  qualified  pilot  is  compulsory 
by  law.     17  &  18  Vict.  c.  104.  s.  388. 

PART  11   (sees.   634  to  675)  answers  to   Part  6   of  17  &  18  Vict, 
c.  104.     Sees.  670  to  675  apply  to  the  colonies. 

Lighthouses. 

634  deals  with  management  of  lighthouses,  buoys,  and  beacons ;  e.g., 
throughout  England  and  Wales,  Channel  Islands,  and  adjacent  seas  and 
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islands  and  at  Gibraltar,  to  be  in  Trinity  House  :  Throughout  Scotland 
and  adjacent  seas  and  islands  and  the  Isle  of  Man,  in  the  Northern  Light- 
houses Commissioners ;  Throughout ire/a»</ and  adjacent  seas  and  islands, 
in  the  Commissioners  of  Irish  Lights.     17  &  18  Vict.  c.  104.  s.  389. 

635.  The  general  lighthouse  authorities  are  to  give  at  all  times 
to  the  Board  of  Trade  returns,  explanations,  and  information  as  to  all 
lighthouses,  buoys,  or  beacons  within  their  respective  areas. 

636  gives  power  to  the  Board  of  Trade  to  inspect  and  cause  inquiry 
to  be  made  on  complaint  of  any  lighthouse,  buoy,  or  beacon,  &c.  17  &  18 
Vict.  c.  104.  s.  393. 

637  gives  power  of  inspection  by  Trinity  House.  17  &  18  Vict, 
c.  104.  s.  392. 

638  deals  with  the  general  power  of  lighthouse  authorities  to  erect,  add 
to,  or  vary  any  lighthouse,  buoy,  or  beacon.     17  &  18  Vict.  c.  104.  s.  404. 

639.  A  general  lighthouse  authority  may  take  and  purchase  land  or 
may  sell  land.     17  &  18  Vict.  c.  104.  s.  412. 

640.  When  the  Northern  Lighthouses  or  Irish  Lights  Commissioners 
propose  to  execute  any  of  their  lighthouse  powers  they  are  to  submit 
their  scheme  to  Trinity  House,  who  are  to  forward  their  report  thereon 
to  the  Board  of  Trade.     17  &  18  Vict.  c.  104.  ss.  405-407. 

641.  Trinity  House  may,  with  the  sanction  of  the  Board  of  Trade, 
direct  the  Northern  Lighthouses  and  Irish  Lights  Commissioners  to  have 
certain  works  done  in  continuing  a  lighthouse,  buoy,  or  beacon,  to  erect  or 
alter  or  remove  any  such  existing,  or  to  vary  the  character  of  or  mode 
of  exhibiting  lights  therein.  But  before  a  decision  is  come  to,  a  written 
report  is  to  be  sent  to  the  Board  of  Trade,  and  the  Northern  and  Irish 
Commissioners  are  to  have  an  opportunity  of  making  any  representation 
they  choose.     17  &  18  Vict.  c.  104.  ss.  408,409. 

642.  Additions  to  lighthouses  in  the  way  of  fog  signals  or  light  sirens 
may  be  treated  as  a  separate  lighthouse.     50  &  51  Vict.  c.  62.  s.  5. 

643.  Light  dues  are  continued.     17  &  18  Vict.  c.  104.  s.  396. 

644.  On  completion  of  a  lighthouse,  buoy,  or  beacon,  an  Order  in 
Council  may  fix  the  dues  to  be  paid  in  respect  thereof  in  the  case  of 
any  ship  which  passes  the  same  or  derives  benefit  therefrom.  These 
dues  are  to  be  deemed  light  dues.     17  &  18  Vict.  c.  104.  s.  410. 

645.  An  Order  in  Council  may  alter  light  dues  :  but  dues  of  light- 
houses &c.  existiug  in  1855  are  not  to  be  raised  higher  than  they  could 
be  previous  to  May  in  1855.     17  &  18  Vict.  c.  104.  s.  397. 

646.  A  general  lighthouse  authority  may,  after  obtaining  an  Order  in 
Council,  exempt  any  ships  or  classes  of  ships  from  any  light  dues  pay- 
able to  such  authority  :  alter  the  time,  and  the  mode  of  paying  dues : 
and  substitute  any  other  dues,  by  way  of  annual  payment  or  otherwise 
in  respect  of  any  ships  or  classes  of  ships.  But  nothing  was  to  affect 
the  Shipping  Dues  Exemption  Act,  30  &  31  Vict.  c.  15.  See  17  &  18 
Vict.  c.  104.  s.  398. 

647.  A  table  of  all  light  dues  is  to  be  posted  up  in  all  customs  houses 
in  the  United  Kingdom.     17  &  18  Vict.  c.  104.  s.  399. 

648  deals  with  the  application  and  collection  of  light  dues  17  &  18 
Vict.  c.  104.  ss.  403,  402. 
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649  provides  who  is  liable  to  pay  the  light  dues,  e.g.,  the  owner  or 
master  :  or  such  consignees  or  agents  as  have  paid  or  made  themselves 
liable  to  pay  any  other  charges  on  account  of  the  ships  in  the  port  of 
her  arrival  or  discharge.  But  (2)  any  consignee  or  agent,  not  being 
the  owner  or  master,  who  is  hereby  made  liable  for  the  light  dues  in 
respect  of  any  ship,  may  out  of  any  moneys  received  by  him  on  account 
of  that  ship,  or  belonging  to  the  owner  thereof,  retain  the  amount  of  the 
light  dues  paid  by  him,  with  the  expenses  incurred  by  his  having  to  pay 
the  light  dues.   25  &  26  Vict.  c.  63.  ss.  44, 45.   [See  sec.  591,  ante,  p.  986.] 

650  gives  power  to  levy  a  distress  on  the  goods,  guns,  tackle,  or 
anything  belonging  to  or  on  board  the  ship  for  light  dues  unpaid; 
and  if  payment  of  the  light  dues  is  not  made  within  three  days,  the 
collector  may  sell  the  distrained  articles.     17  &  18  Vict.  c.  104.  s.  401. 

651.  The  receipt  for  light  dues  must  be  shown  on  demand  to  the 
proper  officer  of  customs  at  any  port  where  light  dues  are  payable. 
17  &  18  Vict.  c.  104.  s.  400. 

652  provides  that  it  shall  be  the  duty  of  the  general  lighthouse 
authorities  and  their  officers  to  inspect  all  lighthouses,  buoys,  and  beacons 
situate  within  their  area,  and  all  officers  and  others  having  the  charge  of 
lighthouses,  buoys,  and  beacons,  are  to  furnish  all  information  required ; 
and  further,  the  general  lighthouse  authority  shall  communicate  the 
result  of  their  inspection  to  the  local  lighthouse  authority  and  make 
a  general  report  to  the  Board  of  Trade.    25  &  26  Vict.  c.  63.  s.  43. 

653.  The  control  of  local  lighthouse  authorities — including  the  giving 
directions  to  lay  down  buoys,  vary  lights,  &c- — is  given  to  the  general 
lighthouse  authority  of  the  district ;  and  if  the  local  lighthouses  are  not 
properly  maintained,  an  Order  in  Council  may  transfer  them  to  the 
General  Authority.     17  &  18  Vict.  c.  104.  ss.  394,  395. 

654.  A  local  lighthouse  authority  may  surrender  or  sell  any  light- 
house, buoy,  or  beacon  held  by  them  to  that  district's  general  lighthouse 
authority,  who  are  to  receive  the  dues.     17  &  18  Vict.  c.  104.  s.  413. 

655.  H  any  lighthouse,  &c,  is  erected  or  reconstructed  by  a  local 
lighthouse  authority,  on  application  an  Order  in  Council  may  fix  the 
dues  to  be  paid  to  that  authority  ;  and  see  s.  657.  25  &  26  Vict.  c.  63. 
s.  46. 

656.  All  local  light  dues  received  are  to  be  applied  by  the 
authority  by  whom  they  are  levied  for  the  maintenance  of  the  light- 
houses, &c,  in  respect  of  which  the  dues  are  levied,  and  for  no  other 
purpose:  and  an  account  of  receipt  and  expenditure  is  to  be  kept. 
25  &  26  Vict.  c.  63.  s.  47. 

657.  A  local  lighthouse  authority  may  obtain  an  Order  in  Council 
to  reduce  dues  if  they  have  not  otherwise  the  power  to  do  so. 

658.  Expenses  of  the  General  Lighthouse  Authorities  are  to  be  paid 
out  of  the  Mercantile  Marine  Fund.     17  &  18  Vict.  c.  104.  s.  418  (3). 

659.  An  Order  in  Council  may  fix  the  establishments  to  be  main~ 
tained  by  each  of  the  General  Lighthouse  Authorities,  and  any  increase  of 
the  establishment  must  be  sanctioned  by  Board  of  Trade.  17  &  18  Vict. 
c.  104.  s.  420. 

660.  661.  An  estimate  of  all  expenses  to  be  incurred  by  a  General 
Lighthouse  Authority  in  respect  of  lighthouses,  buoys,  and  beacons, 
other  than  expenses  allowed  under  the  Act,  is  to  be  sent  to  Board  of 
Trade  ;  and  advances  by  the  Treasury  may  be  made  for  extraordinary 
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expenses,  such  as  reconstruction   and   repair.      17  &  18  Vict.  c.  104. 
ss.  422,  423,  424. 

662.  Mercantile  Marine  Fund  may  be  mortgaged  by  Board  of 
Trade  for  extraordinary  expenditure  on  lighthouses,  &c.  17  &  18  Vict, 
c.  104.  s.  425. 

663.  And  Public  Works  Loan  Commissioners  may  for  extraordinary 
lighthouse  expenses  advance  money  upon  the  mortgage  of  the  Mercantile 
Marine  Fund.     17  &  18  Vict.  c.  104.  s.  426. 

664.  Each  of  the  general  lighthouse  authorities  are  to  account  to 
Board  of  Trade  for  receipts  and  expenditure.  17  &  18  Vict.  c.  104. 
s.  427. 

665.  A  general  lighthouse  authority  may,  with  the  sanction  of  the 
Board  of  Trade,  grant  pensions  to  their  employees.  17  &  18  Vic.  c.  104. 
s.  421. 

666.  667  deal  with  offences  in  connection  with  and  injury  to  light- 
houses, &c.  17  &  18  Vict.  c.  104.  ss.  414, 415, 416.  See  24  &  25  Vict, 
c.  97.  s.  47. 

668  give  the  persons  holding  certain  offices  who  are  to  be  Commis- 
sioners of  Northern  Lighthouses.     17  &  18  Vict.  c.  104.  s.  390. 

669.  Trinity  House  is  not  to  exercise  the  powers  given  by  this  Act 
in  the  Channel  Islands  (except  as  to  false  lights  and  local  lighthouses 
surrendered  or  purchased)  without  an  Order  in  Council,  and  no  dues 
are  to  be  taken  there  without  the  consent  of  the  respective  States  of 
Guernsey  and  Jersey.     17  &  18  Vict,  c   104.  s.  411. 

Lighthouses,  fyc,  in  Colonies. 

670. — "(L)  Where  any  lighthouse,  buoy,  or  beacon  has,  either  before  Dues  /or . 
or  after  the  passing  of  this  Act,  been  erected  or  placed  on  or  near  the  colonial  light- 
coasts  of  any  British  possession  by  or  with  the  consent  of  the  legis-    01lses' 
lature  of  that  possession,  Her  Majesty  may  by  Order  in  Council  fix  such 
dues  (in  this  Act  referred  to  as  colonial  light  dues)  to  be  paid  in  respect 
of   that   lighthouse,    buoy,    or   beacon    by    the   owner    or   master    of 
every  ship  which  passes  the  same  and  derives  benefit  therefrom,  as  Her 
Majesty  may  deem  reasonable,  and  may  by  like  order  increase,  diminish, 
or  repeal  such  dues,  and  those  dues  shall  from  the  time  mentioned  in 
the  order  be  leviable  throughout  Her  Majesty's  dominions."     For  this 
and  following  sections  see  18  &  19  Vict.  c.  91.  ss.  2,  3,  4,  5,  6,  7,  8. 

"(2.)  Colonial  light  dues  shall  not  be  levied  in  any  British  possession 
unless  the  legislature  of  that  possession  has  by  address  to  the  Crown 
or  by  Act  or  ordinance  duly  passed,  signified  its  opinion  that  the  dues 
ought  to  be  levied." 

671. — "(1.)  Colonial  light  dues  shall  in  the  United  Kingdom  be  col-  Collection  and 
lected  and  recovered  so  far  as  possible  as  light  dues  are  collected  and  reeovery  of 
recovered  under  this  Part  of  this  Act.  colonial  light 

"(2.)  Colonial  light  dues  shall  in  each  British  possession  be  collected  UeS' 
by  such  persons  as  the  Governor  of  that  possession  may  appoint  for  the 
purpose,  and  shall  be  collected  by  the  same  means,  in  the  same  manner 
and  subject  to  the  same  conditions  so  far  as  circumstances  permit  as 
light  dues  under  this  Part  of  this  Act,  or  by  such  other  means,  in  such 
other  manner,  and  subject  to  such  other  conditions  as  the  legislature  of 
the  possession  direct." 

672.  "  Colonial  light  dues  levied  under  this  Act  shall  be  paid  over  to  Payment  of 
Her  Majesty's  Paymaster-General  at  such  times  an,d  in  such  manner  as  colonial  light 
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the  Board  of  Trade  direct,  and  shall  be  applied,  paid,  and  dealt  with  by 
him  for  the  purposes  authorized  by  this  Act,  in  such  manner  as  that 
Board  direct.'' 

673.  "  Colonial  light  dues  shall,  after  deducting  the  expenses  of  col- 
lection, be  applied  in  payment  of  the  expenses  incurred  in  erecting  and 
maintaining  the  lighthouse,  buoy,  or  beacon  in  respect  of  which  they 
are  levied,  and  for  no  other  purpose." 

674. — "  (1.)  The  Board  of  Trade  may  raise  such  sums  as  they  think 
fit  for  the  purpose  of  constructing  or  repairing  any  lighthouse,  buoy,  or 
beacon  in  respect  of  which  colonial  light  dues  are  levied  or  are  to  be 
levied  on  the  security  of  those  dues  so  levied  or  to  be  levied. 

"  (2.)  Any  sums  so  to  be  raised  may  be  advanced  by  the  Treasury  out 
of  moneys  provided  by  Parliament,  or  by  the  Public  "Works  Loan  Com- 
missioners, or  by  any  other  persons,  but  any  such  advances  shall  be  made 
and  secured  in  the  same  manner  and  subject  to  the  same  provisions  as 
similar  advances  for  the  purpose  of  lighthouses  in  the  United  Kingdom 
under  this  part  of  this  Act." 

675. — "  (1.)  Accounts  shall  be  kept  of  all  colonial  light  dues  received 
under  this  Act  and  of  all  sums  expended  in  the  construction,  repair,  or 
maintenance  of  the  lighthouse,  buoy,  or  beacon  in  respect  of  which 
those  dues  are  received. 

"  (2)  These  accounts  shall-  be  kept  in  such  manner  as  the  Board  of 
Trade  direct,  and  shall  be  laid  annually  before  Parliament  and  audited 
in  such  manner  as  may  be  directed  by  Order  in  Council." 


PART  12  (sees.  676  to  679).     See  Part  7  of  17  &  18  Vict.  c.  104. 
Mercantile  Marine  Fund. 

676  677  Sums  payable  to  the  Mercantile  Marine  Fund ;  and  the 
application  of  the  fund.  17  &  18  Vict.  c.  104.  ss.  417,  418 ;  45  &  46 
Vict.  c.  55.  s.  3. 

678  grants  a  subsidy  from  moneys  provided  by  Parliament  to  the 
Mercantile  Marine  Fund.     45  &  46  Vict.  c.  55.  s.  5.  : 

679.  Mercantile  Marine  Fund  accounts  to  be  public  accounts,  and 
to  be  audited.     45  &  46  Vict.  c.  55.  s.  7. 


PART  13  (sees.  680  to  712),  from   Part  10,  17  &   18  Vict.  c.  104. 
As  to  application  to  the  colonies,  see  sec.  711. 

Legal  Proceedings. — Prosecution  of  Offences. 

Prosecution  of        680.  "  (1-)  Subject  to  any  special  provisions  of  this  Act  and  to  the 
offences.  provisions  hereinafter  contained  with  respect  to  Scotland— 

"  (a)  An  offence  under  this  Act  declared  to  be  a  misdemeanor  shall 
be  punishable  by  fine  or  by  imprisonment  not  exceeding  two 
years,  with  or  without  hard  labour,  but  may,  instead  of  being 
prosecuted  as  a  misdemeanor,  be  prosecuted  summarily  in 
manner  provided  by  the  Summary  Jurisdiction  Acts,  and  if 
so  prosecuted  shall  be  punishable  only  with  imprisonment 
for  a  term  not  exceeding  six  months  with  or  without  hard 
-  labour,  or  with  a  fine  not  exceeding  100/. 
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"  (b.)  An  offence  under  this  Act  made  punishable  with  imprisonment 

for  any  term  not  exceeding  six  months,  with  or  without 

hard  labour,  or  by  a  fine  not  exceeding  100/.,  shall  be 

prosecuted  summarily  in  manner  provided  by  the  Summary 

Jurisdiction  Acts. 

"  (2.)  Any  offence  committed,  or  fine  recoverable  under  a  bye-law  made 

in  pursuance  of  this  Act,  may  be  prosecuted  or  recovered  in  the  same 

manner  as  an  offence  or  fine  under  this  Act."    17  &  18  Vict.  c.  104.  s.  518. 

681.  The  Summary  Jurisdiction  Acts  shall,  so  far  as  applicable,  apply 
to  any  proceeding  under  this  Act  before  a  court  of  summary  jurisdiction, 
whether  connected  with  an  offence  punishable  on  summary  conviction 
or  not,  and  to  the  trial  of  any  case  before  one  J.P.  where  under  this 
Act  such  J.P.  may  try  the  case. 

(2.)  Where  under  this  Act  any  sum  may  be  recovered  as  a  fine, 
that  sum,  if  recovered  before  a  court  of  summary  jurisdiction,  shall 
in  England  be  recovered  as  a  civil  debt  in  manner  provided  by  the 
Summary  Jurisdiction  Acts. 

682.  Where  a  person  is  convicted  summarily  in    England  of   an  Appeal  on 
offence  under  this  Act,  and  the  fine  inflicted  or  the  sum  ordered  to  be  s^™mary  con- 
paid  exceeds  five  pounds  in  amount,  that  person  may  appeal  to  quarter  Tle  Ion' 
sessions  against  the  conviction  in   manner  provided  by  the*  Summary 
Jurisdiction  Acts. 

683. — "  (1.)  Subject  to  any  special  provisions  of  this  Act  neither  a  Limitation  of 
conviction  for  an  offence  nor  an  order  for  payment  of  money  shall  be  ^me  ^or 
made  under  this  Act  in  any  summary  proceeding  instituted  in  the  United  3Umm^y 
Kingdom,  unless  that  proceeding  is  commenced  within  six  months  after 
the  commission  of  the  offence,  or  after  the  cause  of  complaint  arises  as 
the  case  may  be ;  or,  if  both  or  either  of  the  parties  to  the  proceeding 
happen  during  that  time  to  be  out  of  the  United  Kingdom,  unless  the 
same  is  commenced,  in  the  case  of  a  summary  conviction  within  two 
months,  and  in  the  case  of  a  summary  order  within  six  months,  after 
they  both  first  happen  to  arrive,  or  be  at  one  time,  within  the  United 
Kingdom. 

"  (2.)  Subject  to  any  special  provisions  of  this  Act  neither  a 
conviction  for  an  offence  nor  an  order  for  payment  of  money  shall  be 
made  under  this  Act  in  any  summary  proceeding  instituted  in  any  British 
possession,  unless  that  proceeding  is  commenced  within  six  months  after 
the  commission  of  the  offence,  or  after  the  cause  of  complaint  arises  as 
the  case  may  be ;  or  if  both  or  either  of  the  parties  to  the  proceeding 
happen  during  that  time  not  to  be  within  the  jurisdiction  of  any  court 
capable  of  dealing  with  the  case.'7  "  Unless  the  same  is  commenced 
in  the  case  of  a  summary  conviction  within  two  months,  and  in  the  case 
of  a  summary  order  within  six  months  after  they  both  first  happen  to 
arrive  or  to  be  at  one  time  within  that  jurisdiction." 

"  (3.)  No  law  for  the  time  being  in  force,  under  any  Act,  ordinance, 
or  otherwise,  which  limits  the  time  within  which  summary  proceedings 
may  be  instituted  shall  affect  any  summary  proceeding  under  this  Act." 

(4.)  Saves  proceedings  under  Public  Authorities  Protection  Act,  1893 
17  &  18  Vict.  c.  104.  s.  525. 

684.  "  For  the  purpose  of  giving  jurisdiction  under  this  Act,  every  Provisions  as 
offence  shall  be  deemed  to  have  been  committed,  and  every  cause  of  to  jurisdiction 
complaint  to  have  arisen,  either  in  the  place  in  which  the  same  actually  in  case  of 
was   committed   or  arose,  or  in   any  place  in  which  the  offender  or  offenees- 
person  complained  against  may  be."     17  &  18  Vict.  c.  104.  s.  520. 

S2340,  3   R 


994 


57  &  58  VICT.  c.  60.— JURISDICTION.  [1894. 


Jurisdiction  685. — (!••)  Where  any  district  within  which  any  court,  justice  of  the 

over  ships  peace,  or  other  magistrate,  has  jurisdiction,  either  under  this  Act  or 

lying  off  the       UD(jer  any  other  Act  or  at  common  law,  for  any  purpose  whatever,  is 

'  '  situated  on  the  coast  of  any  sea,  or  abutting  on  or  projecting  into  any 

bay,  channel,  lake,  river,  or  other  navigable  water,  every  such  court, 

justice,  or  magistrate,  shall  have  jurisdiction  over  any  vessel  being  on, 

or  lying  or  passing  off,  that  coast,  or  being  in  or  near  that  bay,  channel, 

lake,  river,  or  navigable  water,  and  over  all  persons  on  board  that  vessel  or 

for  the  time  being  belonging  thereto,  in  the  same  manner  as  if  the  vessel 

or  persons  were  within  the  limits  of  the  original  jurisdiction  of  the  court, 

justice,  or  magistrate. 

(2.)  The  jurisdiction  under  this  section  shall  be  in  addition  to,  and  not 
in  derogation  of,  any  jurisdiction  or  power  of  a  court  under  the  Summary 
Jurisdiction  Acts.     17  &  18  Vict.  c.  104.  s.  521. 

Jurisdiction  in  686. — "  (1.)  Where  any  person,  being  a  British  subject,  is  charged 
case  of  offences  with  having  committed  any  offence  on  board  any  British  ship  on  the  high 
on  board  ship.  geag)  or  jn  anv  forejgn  p0rt  or  harbour  or  on  board  any  foreign  ship  to 
which  he  does  not  belong,  or,  not  being  a  British  subject,  is  charged 
with  having  committed  any  offence  on  board  any  British  ship  on  the  high 
seas,  and  that  person  is  found  within  the  jurisdiction  of  any  court  in 
Her  Majesty's  dominions  which  would  have  had  cognizance  of  the 
offence  if  it  had  been  committed  on  board  a  British  ship  within  the  limits 
of  its  ordinary  jurisdiction,  that  court  shall  have  jurisdiction  to  try  the 
offence  as  if  it  had  been  so  committed. 

"  (2.)  Nothing  in  this  section  shall  affect  the  Admiralty  Offences  Colonial 
Act,  1849."  [12  &  13  Vict.  c.  96.  An  Act  for  the  suppression  of 
piracies  and  treasons,  &c,  and  that  all  persons  accused  of  offences 
committed  on  the  high  seas  might  be  tried  in  any  colony  in  the  same 
manner  as  if  the  offence  had  been  committed  on  the  waters  within 
the  local  jurisdiction  of  the  court.]  18  &  19  Vict.  c.  91.  s.  21 ;  30  &  31 
Vict.  c.  124.  s.  11. 

687  provides  that  all  offences  committed  by  British  seamen  afloat 
out  of  Her  Majesty's  dominions,  who  at  the  time  of  the  offence  were 
employed  on  any  British  ship,  or  within  three  months  previously,  shall  be 
tried  in  the  same  manner  as  if  those  offences  were  committed  within  the 
jurisdiction  of  Her  Majesty's  Admiralty. 

688  gives  power  to  arrest  any  foreign  ship  that  has  occasioned 
damage  to  any  property  belonging  to  Her  Majesty  or  to  any  of  Her 
Maj  esty 's  sub j  ects . 

689. "  Whenever  any  complaint  is  made  to  any  British  consular  officer 

(a.)  That  any  offence  against  property  or  person  has  been  committed  „ 
at  any  place  either  ashore  or  afloat  out  of  Her  Majesty's 
dominions,  by  any  master,  seaman,  or  apprentice  who  at  the 
time  when  the  offence  was  committed,  or  within  three  months 
before  that  time,  was  employed  in  a  British  ship ;  or 
(£.)  That  any  offence  on  the  high  seas  has  been  committed  by  any 
master,  seaman,  or  apprentice  belonging  to  any  British  ship, 
that  consular  officer  may  inquire  into  the  case  upon  oath,  and  may, 
if  the  case  so  requires,  take  any  steps  in  his  power  for  the  purpose  of 
placing  the  offender  under  the  necessary  restraint,  and  of  sending  him  as 
soon  as  practicable  in  safe  custody  to  the  United  Kingdom  or  to  any 
British  possession  in  which  there  is  a  court  capable  of  taking  cognizance 
of  the  offence,  in  any  ship  belonging  to  Her  Majesty  or  to  any  of  her 
subjects,  to  be  there  proceeded  against  according  to  law. 


Conveyance  of 
offenders  and 
witnesses  to 
the  United 
Kingdom  or 
British 
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(2.)  The  consular  officer  may  order  the  master  of  any  ship  belonging 
to  any  subject  of  Her  Majesty,  bound  Lo  the  United  Kingdom  or  to  such 
British  possession  as  aforesaid,  to  receive  and  afford  a  passage  and  sub- 
sistence during  the  voyage  to  any  such  offender  as  aforesaid  and  to  the 
witnesses,  so  that  the  master  be  not  required  to  receive  more  than  one 
offender  for  every  100  tons  of  the  ship's  registered  tonnage,  or  more  than 
one  witness  for  every  50  tons  of  that  tonnage  ;  and  the  consular  officer 
shall  endorse  upon  the  agreement  of  the  ship  such  particulars  with 
respect  to  any  offenders  sent  in  her  as  the  Board  of  Trade  require." 

Then,  by  sub-sec.  (3),  on  arrival  of  the  ship  in  the  United  Kingdom 
or  any  such  aforesaid  British  possession  the  offender  is  to  be  given  into  the 
custody  of  some  police  officer,  who  shall  take  the  offender  before  some 
J.P.  or  magistrate  capable  of  dealing  with  the  matter,  and  such  J.P.  or 
magistrate  shall  deal  with  the  matter  as  in  cases  of  offences  committed 
on  the  high  seas. 

(4.)  If  a  master  when  required  does  not  receive  the  offender  and 
witnesses,  and  does  not  deliver  the  offender  as  aforesaid,  he  is  liable  to  a 
501.  fine.     17  &  18  Vict.  c.  104.  s.  268. 

(5.)  The  expense  of  imprisonment  and  conveyance  of  any  offender 
and  the  witnesses  other  than  in  the  ship  to  which  they  belong,  where 
not  paid  as  part  of  the  costs  of  the  prosecution,  shall  be  paid  out  of 
money  provided  by  Parliament. 

690.  Where  a  case  of  death  happens  on  board  any  foreign-going 
British  ship  the  superintendent  at  the  port  where  the  crew  of  the  ship  is 
discharged  shall  inquire  into  the  cause  of  death  and  make  an  entry  in 
the  official  log  as  to  whether  in  his  opinion  the  statement  in  the  log  is 
true  or  not. 

(2.)  The  superintendent  is  for  this  purpose  to  have  the  powers  of  a 
Board  of  Trade  inspector,  and  if  it  appears  to  him  the  death  has  been 
caused  by  violence  or  other  improper  means,  he  shall  either  report  the 
matter  to  the  Board  of  Trade,  or,  if  the  emergency  require,  take  imme- 
diate steps  to  bring  the  offender  or  offenders  to  justice. 

(3.)  The  section  does  not  apply  (a)  except  in  Scotland  to  fishing 
boats,  nor  (b)  to  ships  registered  in  a  British  possession  when  those 
ships  are  within  the  jurisdiction  of  the  Government  of  that  possession; 
nor  (c)  to  pleasure  yachts  or  to  ships  belonging  to  any  of  the  three 
general  lighthouse  authorities.     17  &  18  Vict.  c.  104.  s.  269. 

691.  Whenever  in  the  course  of  any  legal  proceedings  instituted  in  Depositions  to 
any  part  of  Her  Majesty's  dominions  before  any  judge  or  magistrate    be  received  in 
or  before  any  person  authorised  by  law  or  by  consent  of  parties  to  e™*ence  'when 
receive  evidence,  the  testimony  of  any  witness  is  required  in  relation  to  ?"tnesi!  Ba^°^ 
the  subject-matter  of  that  proceeding,  then  upon  due  proof,  if  the  proceed-  Uee  ' 
ing  is  instituted  in  the  United  Kingdom,  that  the  witness  cannot  be  found 

in  that  kingdom,  or  if  in  any  British  possession,  that  he  cannot  be  found 
in  that  possession,  any  deposition  that  the  witness  may  have  previously 
made  on  oath,  in  relation  to  the  same  subject-matter,  before  any  justice 
or  magistrate  in  Her  Majesty's  dominions,  or  any  British  consular 
officer  elsewhere,  shall  be  admissible  in  evidence.    Provided  that : 

(a)  if  the  deposition  was  made  in  the  United  Kingdom,  it  shall 
not  be  admissible  in  any  proceeding  instituted  in  the  United 
Kingdom ;  and 
(6)  if  the  deposition  was  made  in  any  British  possession  it  shall  not 
be  admissible  in  any  proceeding  instituted  in  that  British 
possession;  and 
(c)  if  the  proceeding  is  criminal  it  shall  not  be  admissible  unless 
it  was  made  in  the  presence  of  the  person  accused. 
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(2.}  A  deposition  so  made  shall  be  authenticated  by  the  signature  of 
the  judge  magistrate,  or  consular  officer  before  whom  it  is  made ;  and  the 
judge,  magistrate,  or  consular  officer  shall  certify,  if  the  fact  is  so,  that 
the  accused  was  present  at  the  taking  thereof. 

And  then,  by  sub-sec.  (3),  the  signature  or  official  character  of  the 
judge,  &c,  signing  need  not  be  proved,  and  in  criminal  proceedings  the 
certificate  under  this  section  is  sufficient  evidence  of  the  accused  having 
been  present, 

"  (4.)  Nothing  herein  contained  shall  affect  any  case  in  which  depo- 
sitions taken  in  any  proceedings  are  rendered  admissible  in  evidence  by 
any  Act  of  Parliament,  or  by  any  Act  or  ordinance  of  the  legislature 
of  any  colony,  so  far  as  regards  that  colony,  or  interfere  with  the  power 
of  any  legislature  to  make  those  depositions  admissible  in  evidence,  or 
to  interfere  with  the  practice  of  any  court  in  which  depositions  not 
authenticated  as  hereinbefore  mentioned  are  admissible."  17  &  18  Vict. 
c.  104.  s.  270. 

692.  Where  under  this  Act  a  ship  is  to  be  or  may  be  detained, 
any  commissioned  officer  on  full  pay  in  the  naval  or  military  service  of 
Her  Majesty,  or  any  officer  of  the  Board  of  Trade,  or  any  officer  of 
customs,  or  any  British  consular  officer,  may  detain  the  ship ;  and  if 
after  detention  the  ship  goes  to  sea  before  it  is  released  by  competent 
authority,  the  master,  as  also  the  owner,  or  any  person  who  sends  the 
ship  to  sea,  if  privy  to  the  offence,  shall  be  liable  to  a  fine  of  100/. 

(2.)  Where  a  ship  so  proceeding  to  sea  takes  to  sea,  when  on  board  in 
the  execution  of  his  duty,  any  officer  authorized  to  detain  the  ship,  or 
any  surveyor,  &c,  the  owner  and  master  shall  each  be  liable  to  pay  all 
the  expenses  of  and  incident  to  the  officer  or  surveyor  being  taken 
to  sea,  and  also  a  fine  not  exceeding  100/. ;  or,  if  the  offence  is  not 
prosecuted  in  a  summary  manner,  not  exceeding  10/.  per  diem  until  the 
officer,  &c,  returns,  or  until  he  can  leave  the  ship  to  return;  and  the 
expenses  may  be  recovered  in  the  same  manner  as  the  fine. 

(3.)  Where  under  this  Act  a  ship  is  detained,  an  officer  of  customs 
shall,  and  where  she  may  be  detained  an  officer  of  customs  may,  refuse 
to  clear  that  ship  outwards  or  to  grant  a  transire  to  that  ship. 

(4.)  Where  any  provision  of  this  Act  provides  that  a  ship  may  be 
detained  until  any  document  is  produced  by  the  proper  officer,  "  proper 
officer  "  shall  mean,  unless  the  context  otherwise  requires,  the  officer  able 
to  grant  a  clearance  or  transire  to  such  ship.     39  &  40  Vict.  c.  80.  s.  34. 

693.  Where  any  court,  J.P.,  or  other  magistrate  has  power  to  make 
an  order  directing  payment  to  be  made  of  any  seaman's  wages,  fines, 
or  other  sums  of  money,  then,  if  the  party  so  directed  to  pay  the  same 
is  the  master  or  owner  of  a  ship,  and  the  same  is  not  paid  at  the 
time  and  in  the  maDner  prescribed  in  the  order,  the  court,  J.P.,  or 
magistrate  who  made  the  order  may,  in  addition  to  any  other  powers 
they  may  have  for  the  purpose  of  compelling  payment,  direct  the 
amount  remaining  unpaid  to  be  levied  by  distress,  or  poinding,  and 
sale  of  the  ship,  her  tackle,  furniture,  and  apparel.  See  17  k  18  Vict. 
c.  104.  ss.  400,  401. 

694.  Where  a  document  is  required  to  be  attested  the  document 
may  be  proved  by  the  evidence  of  any  person  able  to  bear  witness  to 
the  requisite  facts  without  calling  the  attesting  witness.    Ibid.  s.  526. 

695.  Where  a  document  by  this  Act  is  declared  to  be  admissible 
in  evidence,  production  from  the  -proper  custody  is  sufficient,  and  the 
document  is  to  be  admissible  in  evidence  in  any  court  or  before  any 
person  having  by   law  or  consent  authority  to  receive  evidence,  and? 
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subject  to  all  just  exceptions,  shall  be  evidence,  of  the  matters  stated 
therein. 

(2.)  A  copy  of  any  such  document  or  extract  therefrom  shall  be 
admissible  if  it  purported  to  be  a  signed  and  certified  or  true  copy  by 
the  officer  to  whose  custody  the  original  document  was  entrusted,  and 
that  officer  shall,  on  payment  of  not  exceeding  4rf.  for  every  folio  of 
ninety  words,  furnish  a  certified  copy  ;  but  on  payment  of  Is.  a  person 
can  have  a  certified  copy  of  the  particulars  entered  by  the  registrar  in 
the  register  book  on  the  registry  of  the  ship,  together  with  a  statement 
showing  the  ownership  of  the  ship  at  the  time  being ;  and  (b)  a  certified 
copy  of  any  declaration  or  document  a  copy  of  which  is  made  evidence 
by  this  Act.  See  ante,  sec.  64,  and  17  &  18  Vict.  c.  104.  s.  107 ;  18  &  19 
Vict.  c.  91.  s.  15. 

The  section  continues :  (3.) — If  any  officer  wilfully  certifies  any 
document  as  being  a  true  copy  or  extract,  knowing  the  same  not  to  be  a 
true  copy,  such  offence  is  a  misdemeanor  punishable  with  18  months' 
imprisonment;  and  (4.)  If  any  person  forges  the  seal,  stamp,  or  signature 
of  any  document  to  which  this  section  applies,  or  tenders  in  evidence  any 
such  document  with  a  false  or  counterfeit  seal,  stamp,  or  signature 
knowing  the  same  to  be  false,  he  shall  for  each  offence  be  guilty  of  felony. 
Punishment,  not  exceeding  seven  years'  penal  servitude,  or  imprisonment 
for  two  years  with  or  without  hard  labour. 

696  deals  with  service  of  documents,  and  imposes  a  penalty  of  10/. 
on  any  person  obstructing  the  service  of  any  document  relating  to  the 
detention  of  any  ship  as  unseaworthy,  and  if  the  owner  or  master  is 
privy  to  the  obstruction  he  is  guilty  of  a  misdemeanor.  39  &  40  Vict. 
c.  80.  s.  35. 

697.  Any  exception,  exemption,  proviso,  excuse,  or  qualification  in  rela- 
tion to  any  offence  under  the  Act  may  be  proved  by  the  defendant,  but 
need  not  be  specified  or  negatived  in  any  information  or  complaint. 

698.  Any  declaration  required  to  be  taken  before  a  J.P.  or  any 
particular  officer  may  be  taken  before  a  commissioner  for  oaths. 

699  provides  for  the  application  of  penalties  and  costs  of  prosecution. 
Where  any  court,  J.P.,  or  other  magistrate  imposes  a  fine  under  this 
Act,  for  which  no  specific  application  is  herein  provided,  that  court 
J. P.,  or  magistrate  may,  if  they  think  fit,  direct  the  whole  or  any  part 
of  the  fine  to  be  applied  in  compensating  any  person  for  any  wrong 
or  damage  which  he  may  have  sustained  by  the  act  or  default  in 
respect  of  which  the  fine  is  imposed,  or  to  be  applied  in  or  towards 
the  expenses  of  the  proceedings. 

(2)  Subject  to  any  directions  under  this  section,  or  to  any  specific 
application  provided  under  this  Act,  all  fines  under  this  Act  shall, 
notwithstanding  anything  in  any  other  Act — 

(a)  If  recovered  in  the  United  Kingdom  be  paid  into  the  Exchequer 
in  such  manner  as  the  Treasury  may  direct,  and  be  carried  to 
and  form  part  of  the  consolidated  fund. 
(6)  If  recovered  in  any  British  possession,  be  paid  over  into  the  Colony, 
public  treasury  of  that   possession,    and   form  part  of  the 
public  revenue  thereof. 

700.  Where  an  offence  under  this  Act  is  prosecuted  as  a  misdemeanor  Expenses  of 
the  court  before  whom  the  offence  is  prosecuted  may  in  England  make  prosecution  of 
the  same  allowances  and  order  payment  of  the  same  costs  and  expenses  misdemeanor, 
as  if  the  offence  were  a  felony. 

And  in  any  other  part  of  Her  Majesty's  dominions  may  make  such 
allowances  and  order  payment  of  such  costs  and  expenses  as  are  payable 
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or  allowable  upon  the  trial  of  any  misdemeanor  or  under  any  law  for 
the  time  being  in  force  therein. 

701.  Such  costs  incidental  to  any  prosecution  for  felony  or  misdemeanor 
as  are  by  law  payable  out  of  any  county  or  local  rate  shall,  where  the  felony 
or  misdemeanor  has  been  committed  within  the  jurisdiction  of  the 
Admiralty  of  England,  be  paid  in  the  same  manner  and  subject  to 
the  same  regulations  as  if  these  crimes  had  been  committed  in  the  county 
where  the  same  is  heard,  or  if  heard  at  the  Central  Criminal  Court,  as 
if  the  same  had  been  committed  in  the  County  of  London,  and  aE  sums 
properly  paid  out  of  any  county  or  other  local  rate  in  respect  of  those  costs 
and  expenses  shall  be  repaid  out  of  the  money  provided  by  Parliament. 

702-710  deal  with  the  procedure  in  Scotland.  17  &  18  Vict 
c.  104.  ss.  530  to  543. 


Prosecution  of 
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Prosecution  of  Offences  in  the  Colonies. 

711.  Any  offence  under  this  Act  shall,  in  any  British  possession,  be 
punishable  by  any  court  or  magistrate  by  whom  an  offence  of  a  like 
character  is  ordinarily  punishable,  or  in  such  other  manner  as  may  be 
determined  by  any  Act  or  ordinance  having  the  force  of  law  in  that 
possession. 

712.  This  Part  of  the  Act  shall,  except  where  otherwise  provided, 
apply  to  the  whole  of  Her  Majesty's  dominions. 


Returns  as  to 
merchant 
shipping  to 
Board  of  Trade. 


PART  14  (sees.  713  to  748)  follows  closely  Part  1  of  17  &  18  Vict. 
c.  104.     The  powers  of  the  colonies  are  dealt  with  in  sees.  735,  736. 

General  Control  of  Board  of  Trade. 

713.  The  Board  of  Trade,  except  where  otherwise  provided  in  this 
Act  or  other  Acts  in  force,  or  so  far  as  those  Acts  relate  to  revenue,  are  to 
have  the  general  superintendence  of  all  matters  relating  to  merchant 
shipping  and  seamen.     17  &  18  Vict.  c.  104.  s.  6. 

714.  All  consular  officers  and  officers  of  customs  abroad,  and  all 
local  marine  boards  and  superintendents,  shall  make  and  send  to  the 
Board  of  Trade  such  returns  or  reports  on  any  matter  relating  to 
British  merchant  shipping  or  seamen  as  the  Board  may  require. 

715.  All  superintendents,  when  required,  are  to  produce  to  the  Board 
of  Trade  all  official  log-books  and  other  documents  which  are  delivered 
to  them. 

716.  All  fees,  &c,  under  2nd,  4th,  and  5th  Parts  are  to  be  carried  to 
the  account  of  the  Mercantile  Marine  Fund.  (2)  All  fines  coming  into 
the  hands  of  the  Board  of  Trade  are  to  be  paid  into  the  exchequer  of 
the  Treasury. 

717.  The  Board  may  take  any  legal  proceedings  in  the  name  of  any 
of  their  officers. 

718.  Expenses  incurred  by  Commissioners  of  Customs  in  conducting 
suits  or  prosecutions  are  to  be  paid  out  of  the  revenues  of  customs,  but  the 
Board  of  Trade  may,  with  the  consent  of  the  Treasury,  repay  out  of  the 
Mercantile  Marine  Fund  all  or  any  part  of  such  expenses  so  paid  as  are 
under  this  Act  chargeable  on  that  fund. 

719.  720  deal  with  the  proof  of  Board  of  Trade  documents  ;  i.e.,  that 
they  be  admissible  in  evidence ;  and  with  the  power  of  the  Board  of  Trade 
to  prescribe  the  forms  to  be  used.     17  &  18  Vict.  c.  104  ss.  7,  8. 
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721  enacts  that  the  following  instruments  shall  be  exempt  from  stamp 
duty  :  Instruments  to  carry  into  effect  the  1st  Part  of  the  Act ;  those  used 
by  the  Board  of  Trade  to  carry  into  effect  2nd,  5th,  11th,  and  12th  Parts; 
and  any  instruments  which  are  required  to  be  in  a  form  approved  by 
the  Board  of  Trade,  if  made  in  that  form.    17  &  18  Vict.  c.  104.  ss.  9,  10. 

722  provides  for  offences  as  to  use  of  forms;  i.e.,  that  if  any  person 
forges  :  assists  in  :  or  procures  to  be  forged,  the  seal,  or  any  other  dis- 
tinguishing mark  of  the  Board  of  Trade  on  any  form  issued  by  the 
Board  of  Trade ;  or  (b)  fraudulently  alters :  or  procures  to  be  altered  any 
such  form,  that  person  is  guilty  of  a  misdemeanor. 

(2.)  If  a  person,  (a)  when  a  form  approved  by  the  Board  of  Trade 
under  the  2nd  Part  of  this  Act,  required  to  be  used,  uses  without  reason- 
able cause  a  form  not  purporting  to  be  a  form  so  approved :  or  (b) 
prints,  sells,  or  uses  any  document  purporting  to  be  a  form  approved  by 
the  Board  of  Trade,  knowing  the  same  not  to  be  the  form  approved  for 
the  time  being,  or  not  having  been  prepared  or  issued  by  the  Board  of 
Trade,  that  person  shall  be  liable  to  a  fine  of  10Z. 

723.  Where  any  of  the  following  officers,  namely, —  Powers  for 

Any  officer  of  the  Board  of  Trade,  seeing  that  Act 

Any  commissioned  officer  of  any  of  Her  Majesty's  ships  on  is.complied 
full  pay,  m    ' 

Any  British  consular  officer, 

The  Registrar-General  of   Shipping   and   Seamen  or   his 
assistant, 

Any  chief  officer  of  customs  in  any  place  in  Her  Majesty's 
dominions,  or 

Any  superintendent 
has  reason  to  suspect  that  the  provisions  of  this  Act,  or  any  law  for  the 
time  being  in  force  relating  to  merchant  seamen  or  navigation,  is  not 
complied  with,  that  officer  may  (a)  require  the  owner  or  master  or  any 
of  the  crew  of  any  British  ship  to  produce  any  official  log-books  or 
other  documents  relating  to  the  crew  or  any  member  thereof  in  their 
respective  possession  or  control ;  (b)  require  any  such  master  to  pro- 
duce a  list  of  all  persons  on  board  his  ship,  and  take  copies  of  the 
official  log-books  or  documents  or  of  any  part  thereof ;  (c)  muster  the 
crew  of  any  ship ;  and  (d)  summon  the  master  to  appear  and  give 
any  explanation  concerning  the  ship  or  her  crew,  or  the  official  log- 
books or  documents  produced  or  required  to  be  produced.  (2.)  If  any 
person,  on  being  duly  required  by  an  officer  authorized  under  this  section, 
fails,  without  reasonable  cause,  to  produce  to  that  officer  any  such  official 
log-book  or  document  as  he  is  required  to  produce  under  this  section,  or  " 
refuses  to  allow  the  same  to  be  inspected  or  copied,  or  impedes  any 
muster  of  the  crew  required  under  this  section,  or  refuses  or  neglects  to 
give  any  explanation  which  he  is  required  under  this  section  to  give,  or 
knowingly  misleads  or  deceives  any  officer  authorized  under  this  section 
to  demand  any  such  explanation,  that  person  shall  for  each  offence  be 
liable  to  a  fine  not  exceeding  201.     17  &  18  Vict.  c.  104.  s.  13. 

724.  Board  of  Trade  may,  at  such  ports  as  they  think  fit,  appoint 
either  generally  or  for  special  purposes  a  surveyor  of  ships,  who  may  be 
appointed  either  as  a  shipwright  surveyor,  or  as  an  engineer  surveyor,  or 
as  both.  [See  Ord.  Louis  XIV.,  1681,  translated  in  "Treatise  of  Sea 
Laws,"  or  "  Dominion  of  the  Sea,"  at  p.  297.] 

(2.)  Board  of  Trade  may  appoint  a  Surveyor-General  of  ships  for  the 
United  Kingdom,  and  (3)  may  remove  any  surveyors  of  ships  :  fix  their 
remuneration  ;  and  make  regulations  as  to  their  duties. 
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(4.)  A  surveyor  of  ships  demanding  or  receiving  any  fee  or  gratuity 
otherwise  than  by  direction  of  the  Board  of  Trade  is  liable  to  a  fine 
of  501.     17  &  18  Vict.  c.  104.  ss.  305-8. 

725.  Power  is  given  to  surveyors  for  purpose  of  surveying  ships  to 
go  on  board  any  steamship  at  all  reasonable  times.  17  &  18  Vict.  c.  104. 
s.  306,  and  ss.  .15,  16. 

726.  Surveyors  of  ships  are  to  make  returns  to  the  Board  of  Trade 
as  to  the  build,  dimensions,  draught,  burden,  rate  of  sailing,  room  for 
fuel,  and  the  nature  and  particulars  of  machinery  and  equipments  of 
ships  surveyed  by  them ;  and  (2)  the  owner,  master,  and  engineer  of  the 
ship  so  surveyed  shall,  on  demand,  give  to  the  surveyors  all  such  infor- 
mation and  assistance  within  his  power  as  they  require  for  the  purpose 
of  those  returns  :  the  penalty  for  failing  to  give  information  and  assistance 
being  (3)  a  fine  of  51.  for  each  offence.     17  &  18  Vict.  c.  104.  s.  321. 

Appointment  of  727.  The  Governor  of  a  British  possession  may  appoint  and  remove 
surveyor  in  surveyors  of  ships  within  the  limits  of  the  possession,  for  any  purposes  of 
colonies.  tnjs  Act  to  be  carried  into  effect  in  that  possession. 

728.  Board  of  Trade  may  appoint  any  person  as  an  inspector  to  make 
a  report  (a)  as  to  accident  or  damage  to  a  ship  :  (b)  whether  the  pro- 
visions of  the  Act  have  been  complied  with  :  (c)  whether  the  hull  and 
machinery  of  any  steamship  are  sufficient  and  in  good  condition. 

729  deals  with  the  powers  of  such  inspectors. 

730.  Penalty  for  obstructing  inspectors  in  the   execution  of  their 
duty. 
Exemption  731.  "  All  lighthouses,  buoys,  beacons,  and  all  light  dues  and  other 

from  rates.  rates,  fees,  or  payments  accruing  to  or  forming  part  of  the  Mercantile 
Marine  Fund,  and  all  premises  or  property  belonging  to  or  occupied  by 
any  of  the  General  Lighthouse  Authorities  or  by  the  Board  of  Trade, 
which  are  used  or  applied  for  the  purposes  of  any  of  the  services  for 
which  those  dues,  rates,  fees  and  payments  are  received,  and  all  instru- 
ments or  writings  used  by  or  under  the  direction  of  any  of  the  General 
Lighthouse  Authorities  or  of  the  Board  of  Trade  in  carrying  on  those 
services,  shall  be  exempt  from  all  public,  parochial,  and  local  taxes, 
duties,  and  rates  of  every  kind." 

732.  All  vessels  used  by  any  of  the  General  Lighthouse  Authorities 
or  the  Board  of  Trade  are  to  be  exempt  in  the  United  Kingdom  from 
harbour  dues. 

733  deals  with  registration  of  private  code  of  signals. 

734.  An  Order  in  Council  may,  when  any  foreign  country  desires  it, 
direct  any  provisions  of  this  Act  to  apply  to  the  ships  of  that  country,  and 
to  the  owners,  masters,  seamen,  and  apprentices  of  those  ships,  when  not 
locally  within  their  own  Government's  jurisdiction,  in  the  same  manner 
as  if  those  ships  were  British  ships. 


Power  of  Colonial  Legislatures. 

Power  of  735.  "  The  legislature  of  any  British  possession  may,  by  any  Act  or 

colonial  legis-    ordinance  confirmed  by  Her  Majesty  in  Council,  repeal  wholly  or  in  part 
latures  to  alter  any  provisi0ns  of  this  Act   (other  than   those  of  the  3rd  Part  thereof 
provisions  o        wjjicn  reiate  to  emigrant  ships),  relating  to   ships   registered   in    that 
possession  ;  but  any  such  Act  or  ordinance  shall  not  take  effect  until  the 
approval  of  Her  Majesty  has  been  proclaimed  in  the  possession,  or  until 
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such  time  thereafter  as  may  be  fixed  by  the  Act  or  ordinance  for  the 
purpose. 

"  (2.)  Where  any  Act  or  ordinance  of  the  legislature  of  a  British 
possession  has  repealed  in  whole  or  in  part,  as  respects  that  possession, 
any  provision  of  the  Acts  repealed  by  this  Act,  that  Act  or  ordinance 
shall  have  the  same  effect  in  relation  to  the  corresponding  provisions 
of  this  Act  as  it  had  in  relation  to  the  provision  repealed  by  this 
Act."    17  &  18  Vict.  c.  104.  s.  547. 

736.  "  The  legislature  of  a  British  possession  may  by  any  Act  or  Kegulation  of 
ordinance  regulate  the  coasting  trade  of  that  British  possession,  coasting  trade 
subject  in  every  case  to  the  following  conditions : —  legislature 

"  (a.)  The  Act  or  ordinance  shall  contain  a  suspending  clause  pro- 
viding that  the  Act  or  ordinance  shall  not  come  into 
operation  until  Her  Majesty's  pleasure  thereon  has  been 
publicly  signified  in  the  British  possession  in  which  it  has 
been  passed. 

"  (6.)  The  Act  or  ordinance  shall  treat  all  British  ships  (including 
the  ships  of  any  other  British  possession)  in  exactly  the 
same  manner  as  ships  of  the  British  possession  in  which  it 
is  made. 

"  (c.)  Where  by  treaty  made  before  the  passing  of  the  Merchant  32  &  33  Vict. 
Shipping  (Colonial)  Act,  1869  (that  is  to  say  before  the  c-  11- 
13th  May,  1869),  Her  Majesty  has  agreed  to  grant  to 
any  ships  of  any  foreign  state  any  rights  or  privileges  in 
respect  of  the  coasting  trade  of  any  British  possession, 
those  rights  and  privileges  shall  be  enjoyed  by  those  ships 
for  so  long  as  Her  Majesty  has  already  agreed  or  may 
hereafter  agree  to  grant  the  same,  anything  in  the  Act  or 
ordinance  to  the  contrary  notwithstanding."  32  &  33  Vict, 
c.  11.  s.  4. 

737  deals  with  foreign  places  where  Her  .Majesty  has  jurisdiction, 
and  provides  that  where  there  is  no  consular  officer,  then  such  things  as 
may  be  done  by,  to,  or  before  a  consular  officer,  may  be  done,  &c,  by 
such  officer  as  an  Order  in  Council  may  direct. 

738  gives  power  to  alter  Orders  in  Council  made  under  this  or  any 
amending  Act ;  the  new  Order  in  Council  being  laid  before  Parliament 
within  one  month,  and  published  in  London  Gazette. 

739.  Where  by  this  Act  any  notice,  authority,  order,  direction  or 
other  communication  is  required  or  authorized  to  be  given  or  made  by 
the  Board  of  Trade  or  the  Commissioners  of  Customs  or  the  Governor 
of  a  British  possession,  or  to  any  person  not  being  an  officer  of  such 
Board,  or  Commissioners,  or  Governor,  the  same  shall  be  given  or  made 
in  writing.     And  (2)  such  notice  may  be  transmitted  by  post. 

740.  Where  a  document  is  required  to  be  published  in  the  London 
Gazette,  it  will  suffice  if  notice  of  it  is  published  in  accordance  with  the 
(Statutory)  Rules  Publication  Act,  1893,  56  &  57  Vict.  c.  66.  [i.e.  that 
a  notice  in  the  Gazette  of  the  document  having  been  made  and  where 
copies  of  it  can  be  obtained  is  to  be  a  sufficient  compliance  with  the  Act.l 

741.  "  This  Act  shall  not,  except  where  specially  provided,  apply  to 
ships  belonging  to  Her  Majesty." 

742.  The  terms  used  in  this  Act  are  defined,  and  inter  alia  "  a  Colonial 
Court  of  Admiralty  "  is  to  have  the  same  meaning  as  in  the  Colonial 
Courts  of  Admiralty  Act,  1890,  53  &  54  Vict.  c.  27  *  "  chief  officer  of 
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customs  "  includes  the  collector,  superintendent,  principal  coast  officer,  or 
other  chief  officer  of  customs  at  each  port ;  and  "  superintendent "  shall, 
so  far  as  respects  a  British  possession,  include  any  shipping  master  or 
other  officer  discharging  in  that  possession  the  duties  of  a  superintendent. 

743.  The  Act  extends  to  ships  propelled  by  electricity  or  other 
mechanical  power,  with  such  modifications  as  the  Board  of  Trade  may 
prescribe. 

Application  of  744.  Ships  engaged  in  the  whale,  seal,  walrus,  or  Newfoundland  cod 
Act  to  certain  fisheries  shall  be  deemed  to  be  foreign-going  ships  for  the  purpose  of 
fishing  vessels.    t-yg  ^c^  an(j  noj.  fishhig  boats,  with  the  exception  of  ships  engaged  in 

the  Newfoundland  cod  fisheries  which  belong  to  ports  in   Canada  or 

Newfoundland, 

745  repealed  certain  Acts,  the  repealed  Acts  being  given  in  Schedule 
22.  But  sub-sec.  (/)  provided  that  "  Nothing  in  this  Act  shall  affect  the 
Behring  Sea  Award  Act,  1894,  and  that  Act  shall  have  effect  as  if  this 
Act  had  not  passed." 

746  saved  the  Chinese  Passengers  Act,  1855. 

747  gives  the  title,  i.e.,  "  Merchant  Shipping  Act,  1894." 

748.  The  Act  came  into  operation  on  1st  January  1895. 

The  Schedules  contain  rules  and  regulations,  as :  1st  Schedule,  forms  of 
mortgages,  &c;  2nd,  rules  for  measurement  of  tonnage  ;  3rd,  fees  for 
measurement ;  4th,  fees  for  examination ;  5th,  regulations  to  be  observed 
re  anti- scorbutics  ;  6th,  regulations  to  be  observed  as  to  accommodation 
on  board  ship  ;  7th,  constitution  of  local  marine  boards  ;  8th,  re  birth  at 
sea ;  9th,  fees  for  passenger  steamer  certificate  ;  10th,  regulations  as 
to  number  of  passengers  on  emigrant  ships;  11th,  accommodation  of 
steerage  passengers ;  12th,  water  and  provisions  ;  13th,  carriage  of  horses 
and  cattle  in  emigrant  ships ;  1 4th,  forms  under  Part  3  (Passenger  and 
Emigrant  Ships)  ;  15th,  form  for  entry  of  fishing  boats  in  register ; 
16th,  fees  for  inspection  of  lights  and  fog  signals;  17th,  life-saving 
appliances — committee ;  18th,  precaution  as  to  grain  cargo  ;  19th,  state- 
ments in  salvage  by  Her  Majesty's  ships  ;  20th,  fees  and  remuneration 
of  receivers ;  21st,  pilotage  rates  ;  22nd,  Acts  repealed. 


Alteration  of 
■boundaries 
of  colony. 
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An  Act  to  provide  in  certain  cases  for  the  Alteration  of 
the  Boundaries  of  Colonies.  [6th  July  1895,] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : — 

1. — (1.)  Where  the  boundaries  of  a  colony  have  either  before  or 
after  the  passing  of  this  Act  been  altered  by  Her  Majesty  the  Queen 
by  Order  in  Council  or  letters  patent,  the  boundaries  as  so  altered  shall 
be,  and  be  deemed  to  have  been  from  the  date  of  the  alteration,  the 
boundaries  of  the  colony. 

(2.)  Provided  that  the  consent  of  a  self-governing  colony  shall  be 
required  for  the  alteration  of  the  boundaries  thereof. 
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(3.)  In  this  Act  "  self-governing  colony  "  means  any  of  the  colonies 
specified  in  the  schedule  to  this  Act. 

2.  This  Act  may  be  cited  as  the  Colonial  Boundaries  Act,  1895.  Short  title. 


SCHEDULE. 
Self-governing  Colonies. 


Canada.  Western  Australia. 

Newfoundland.  Tasmania. 

New  South  Wales.  New  Zealand. 

Victoria.  Cape  of  Good  Hope. 

South  Australia.  Natal. 
Queensland. 

59  VICT.  (1895)  Sess.  2.  c.  3. 

An  Act  for  removing  Doubts  as  to  the  Validity 
of  an  Act  passed  by  the  Parliament  of  the 
Dominion  of  Canada  respecting  the  Deputy- 
Speaker  of  the  Senate. 

[5th  September  1895.] 

WHEREAS  the  Parliament  of  Canada  have  passed 
an  Act  intituled  "  An  Act  respecting  the  Speaker 
of  the  Senate,"  and  providing  for  the  appointment  of  a 
deputy  during  the  illness  or  absence  of  the  Speaker  of 
the  Senate,  and  containing  a  suspending  clause  to  the 
effect  that  the  Act  should  not  come  into  force  until  Her 
Majesty's  pleasure  thereon  has  been  signified  by  procla- 
mation in  the  Canada  Gazette ; 

And  whereas  doubts  bave  arisen  as  to  the  power  of 
the  Parliament  of  Canada  to  pass  that  Act,  and  it  is 
expedient  to  remove  those  doubts. 

Be  it  tberefore  enacted  by  the  Queen's  most  Excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  The  Act  of  the  Parliament  of  Canada  passed  in  the  Confirmation 
session  held  in  the  fifty-seventh  and  fifty-eighth  years  of  let  ^ithan 
Her  Majesty's  reign,  entituled  "  An  Act  respecting  the  speaw 

Senate. 
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Speaker  of  the  Senate,"  shall  be  deemed  to  be  valid, 
and  to  have  been  valid,  as  from  the  date  at  which  the 
royal  assent  was  given  thereto  by  the  Governor- General 
of  the  Dominion  of  Canada. 

Short  title.  2.  This  Act  may  be  cited  as  the  Canadian  Speaker 

(Appointment  of  Deputy)  Act,  1895,  Session  2. 
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APPENDIX  B. 


THE    JUDICIAL    COMMITTEE. 

[The  Acts  compared  -with  the  Revised  Statutes.] 

2  &  3  WILL.  4.  (1832)  c.  92. 

[The  whole  Act,  except  sec.  3,  repealed  by  S.  L.  R.  Act,  1874,  c.  35. 
Sec.  3  to  "thirty-three,"  and  the  word  "that"  wherever  it  occurs,  re- 
pealed by  S.  L.  K.  Act,  1888,  c.  57.] 

An  Act 1  for  Transferring  the  Powers  of  the  High  Court 
of  Delegates,  both  in  Ecclesiastical  and  Maritime 
Causes,  to  Her  Majesty  in  Council. 

[7th  Aug.  1832.J 

3.  It  shall  he  lawful  to  and  for  every  person  who  might  heretofore,  Powers  of  the 

by  virtue  of  either  of  the  said  recited  Acts  [25  H.  8.  c.  19. ;  8  Eliz.  ffigh  CQurt  °f 

c'  5.1,  have  appealed  or  made  suit  to  His  Majesty  in  his  High  Court  Delegates 

-  trRDsitiri'CCL  to 

of  Chancery,  to  appeal  or  make  suit  to  the  King's  Majesty,  his  heirs  tjje  jQn„  jn 

or  successors,  in  Council,  within  such  time,  in  such  manner,  and  Council  from 
subject  to  such  rules,  orders,  and  regulations  for  the  due  and  more  1st  February 
convenient  proceeding,  as  shall  seem  meet  and  necessary,  and  'upon  1833> 
such  security,  if  any,  as  His  Majesty,  his  heirs  and  successors,  shall 
from  time  to  time  by  Order  in  Council  direct ;  and  the  King's  Majesty, 
his  heirs  and  successors,  in  Council,  shall  thereupon  have  power  to 
proceed  to  hear  and  determine  every  appeal  and  suit  so  to  be  made  by 
virtue  of  this  Act,  and  to  make  all  such  judgments,  orders,  and  decrees  in 
the  matter  of  such  appeal  or  suit  as  might  heretofore  have  been  made  by 
His  Majesty's  commissioners  appointed  by  virtue  of  either  of  the  herein- 
before recited  Acts,  if  this  Act  had  not  been  passed ;  and  every  such 
judgment,  order,  and  decree  so  to  be  made  by  the  King's  Majesty,  his 
heirs  and  successors,  shall  have  such  and  the  like  force  and  effect  in  all 
respects  whatsoever  as  the  same  respectively  would  have  had  if  made  and 
pronounced  by  the  foresaid  High  Court  of  Delegates ;  and  every  such 
judgment,  order,  and  decree  shall  be  final  and  definitive,  and  no  com- 
mission shall  hereafter  be  granted  or  authorized  to  review  any  judgment 
or  decree  to  be  made  by  virtue  of  this  Act. 

1  This  Act  repealed  25  H.  8.  c.  19.  Chalmers'  Opns.  v. ;  Scobell's  Acts, 

and8Eliz.c.5.,  the  former  of  which  1649,  c.  21.  p.  13).     In  1660  [O.  in 

established  the  High  Court  of  Dele-  C.  4  July  and  Ls.P.   1  Dec]  the 

gates.     During  the  first  age  of  the  king's    ancient    jurisdiction    was 

colonies,  1606  to  1640,  the  Privy  restored,  and  a  Council  of   Trade 

Council  both  legislatively  and  execu-  and    Plantations   was   established, 

tively  superintended  the  colonies.  This  Council  was  abolished  in  1674 

In  1640  an  age  of  reform  began,  and  [or  21  Dec.  1677],  when  the  whole 

Parliament  exercised  Privy  Council  affairs  of  trade  and  the  colonies  were 

.jurisdiction  (16  Cha.  1.  c.  10. ;    1  placed  under  a  Committee  of  the 
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Privy  Council.  In  1696  a  Board 
of  Trade  and  Plantations  was  ap- 
pointed to  deal  with  the  distress  of 
British  Commerce  ;  and  distress  in 
the  colonies.  Soon  after  1714  the 
colonial  Acts  to  be  sanctioned  be- 
came very  numerous,  and  a  Standing 
Committee  was  appointed.  About 
this  time  attacks  were  commenced  on 
the  colonial  charters.  In  1690  the 
charter  of  Maryland  was  assailed. 
In  1711  the  Pennsylvania  charter 
was  attacked.  In  1717  the  charter 
of  the  Bahamas  was  questioned.  In 
1752  the  charter  of  Georgia  was 
surrendered.  By  O.in  C.  11  March 
1752,  the  Lords  Commissioners 
were  directed  to  be  careful  in  the 
selection  of  Governors,  &c,  and  to 
draw  up  draft  Commissions,  War- 
rants, and  Instructions  for  the  same. 
[Col.  Off.  Lib.]  In  1770,  on  the  loss 
of  the  13  American  colonies,  the 
Board  of  Trade  and  Plantations 
was  abolished  (1  Chalmers'  Opns. 
xiv. ;  22  Geo.  3.  c.  82.).  In  1786 
[O.  in  C.  24  and  25  Aug.]  a  Com- 
mittee of  the  Privy  Council  was 
appointed  to  consider  all  matters 
relating  to  trade  and  foreign  planta- 
tions. It  appeared  that  the  best 
men  would  not  act,  and  therefore 
petitions  to  review  the  decisions  of 
this  Committee  were  frequent. 

Going  back  to  the  earliest  period, 
the  jurisdiction  of  the  Privy 
Council  seems  to  have  commenced 
by  Admiralty  causes  (17  Rich.  2. 
1393-4;  3  Eot.  Pari.  No.  49, 
p.  322)  and  also  by  prize  appeals 
under  treaties,  such  as  that  between 


Henry  7.  and  Louis  12.  in  1498.  See 

12  Rymer  690  ;  Lindo  v.  RodDey, 
2  Douglas  613-616 ;  The  Pabius, 
2  C.  Rob.  245.  The  Privy 
Council  also  dealt  with  questions 
of  boundaries  [as  in  a  case  like  the 
claim  to  the  Marches  of  Wales] : 
the  limits  of  the  fens  of  Sutton, 
parcel  of  the  possessions  of  the 
Bishop  of  Ely:  the  Queen  of  Scots' 
design :  the  Essex  disaster ;  and 
claims  to  an  island,  as  the  Earl  of 
Derby's  claim  to  the  Isle  of  Man. 
A  controversy  between  two  pro- 
vinces :  and  claims  to  a  province 
[Lord  Baltimore's  in  1690],  also 
came  before  it:  New  Hampshire 
ease  [Livius  v.  Wentworth],  Bel- 
knap's Hist.  New  Hamp.  347.  This 
case  is  said  to  have  been  heard 
before  the  Lords  of  Trade  10  May, 
and  reheard  before  the  Lords  of 
Committee  of  the  Privy  Council, 
29  July ;  reported  26  Aug. ;  O.  in 
C.  8  Oct.  1773:  and  that  the  judg- 
ment was  printed.  Other  early 
cases  were  an  appeal  from  Jersey, 

13  May  1572,  Macq.  H.  L.  686: 
Gordon  v.  Lowther,  from  Barbados, 
l726,2Ld.Raym.  1447:  Magoons 
v.  Dumaresque,  ibid.  1448.  See 
also  Lord  Hardwicke,  L.C.,  in 
Penn  v.  Lord  Baltimore,  1750, 
1  Ves.  Sr.  446 ;  and  the  cases  New 
York  v.  New  Hampshire,  20  July 
1764,  Belknap's  New  Hamp.  325: 
Earl  Cardigan's  claim  to  the  Island 
of  St.  Vincent,  1764:  The  Massa- 
chusetts Bay  Co.  v.  The  King, 
1764  [the  charter  is  to  be  seen  at 
Colonial  Office  Library],  and  Beck- 
ford  v.  Wade,  1805,  17  Vesey  87. 


3  &  4  WILL.  4.   (1833)  c.  41. 

Preamble  and  sec.  1,  to  the  words  "  of  the  same  that,"  repealed  by 
S.  L.  R.  Act,  1890  (53  &  54  Vict.  c.  33.).  S.  L.  E.  Act  (No.  2),  1888 
(51  &  52  Vict.  c.  57.),  repealed  in  sec.  1  the  words  "the  Lord  High 
Chancellor  of  Great  Britain  for  the  time  being."  And  from  "Lord 
Chief  Justice,"  where  those  words  first  occur,  to  "  bankruptcy."  And 
from  "  or  held "  to  "  Britain."  And  the  words  "  and  be  it  further 
enacted  that,"  and  "And  be  it  enacted  that,"  wherever  they  occur 
(except  in  sec.  31),  and  the  word  "that"  wherever  it  occurs  with 
reference  to  the  introductory  words  so  repealed.  And,  in  sec.  31,  the 
words  "and  be  it  enacted."     Sees.  1  and  30 amended  by  50  &  51  Vict, 
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c.  70.  ss.  3,  4.  Sec.  2  was  repealed  by  53  <fc  54  Vict.  c.  27.  [ante, 
p.  902].  Sec.  5  was  amended  and  repealed  in  part  by  14  &  15  Vict, 
c.  83.  s.  16,  which  made  the  quorum  3.  Sees.  22, 25,  26,  and  27  repealed 
by  S.  L.  R.  Act,  1861  (24  &  25  Vict.  c.  101.).  Sec.  28  repealed  in  part 
by  6  &  7  Vict.  c.  38.  s.  6.  Sec.  29  repealed  by  S.  L.  E.  Act,  1875 
(38  &  39  Vict.  c.  66). 

An  Act  for  the  better  Administration  of  Justice  in  His  ^^Jud^ 
Majesty's  Privy  Council.  \\4dh  August  1833.]  180^™ 

WHEREAS  by  virtue  of  an  Act  passed  in  a  session  of  Parliament 
of  the  second  and  third  years  of  the  reign  of  His  present 
Majesty,  intituled  "  An  Act  for  transferring  the  Powers  of  the  High  Court  2  &  3  W.  i. 
of  Delegates,  both  in  Ecclesiastical  and  Maritime  Causes,  to  His  Majesty  c.  92. 
in  Council,"  it  was  enacted,  that  from  and  after  the  first  day  of  February 
one  thousand  eight  hundred  and  thirty-three  it  should  be  lawful  for  every 
person  who  might  theretofore,  by  virtue  either  of  an  Act  passed  in  the 
twenty-fifth  year  of  the  reign  of  King  Henry  the  Eighth,  intituled  "  The  25  H.  8. 
Submission  of  the  Clergy  and  Restraint  of  Appeals,"  or  of  an  Act  passed  °-  19- 
in  the  eighth  year  of  the  reign  of  Queen  Elizabeth,  intituled  "  For  the  8  Eliz.  e.  5. 
avoiding  of  tedious  Suits  in  Civil  and  Marine  Causes,"  have  appealed  or 
made  suit  to  His  Majesty  in  his  High  Court  of  Chancery,  to  appeal  or 
make  suit  to  the  King's  Majesty,  his  heirs  or  successors,  in  Council, 
within  such  time,  in  such  manner,  and  subject  to  such  rules,  orders,  and 
regulations  for  the  due  and  more  convenient  proceeding,  as  should  seem 
meet  and  necessary,  and  upon  such  security,  if  any,  as  His  Majesty,  his 
heirs  and  successors,  should  from  time  to  time  by  Order  in  Council 
direct :  And  whereas,  by  letters  patent  under  the  Great  Seal  of  Great 
Britain,  certain  persons,  members  of  His  Majesty's  Privy  Council, 
together  with  others,  being  judges  and  Barons  of  His  Majesty's  courts 
of  Record  at  "Westminster,  have  been  from  time  to  time  appointed  to  be 
His  Majesty's  Commissioners  for  receiving,  hearing,  and  determining 
appeals  from  His  Majesty's  Courts  of  Admiralty  in  causes  of  prize  :  And 
whereas,  from  the  decisions  of  various  Courts  of  Judicature  in  the  East 
Indies,  and  in  the  plantations,  colonies,  and  other  dominions  of  His 
Majesty  abroad,  an  appeal  lies  to  His  Majesty  in  Council :  And  whereas 
matters  of  appeal  or  petition  to  His  Majesty  in  Council  have  usually  been 
heard  before  a  Committee  of  the  whole  of  His  Majesty's  Privy  Council, 
who  have  made  a  report  to  His  Majesty  in  Council,  whereupon  the  final 
judgment  or  determination  hath  been  given  by  His  Majesty :  And 
whereas  it  is  expedient  to  make  certain  provisions  for  the  more  effectual 
hearing  and  reporting  on  appeals  to  His  Majesty  in  Council  and  on  other 
matters,  and  to  give  such  powers  and  jurisdiction  to  His  Majesty  in 
Council  as  herein-after  mentioned  :  Be  it  therefore  enacted  by  the  King's 
most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same.  [The  above  repealed ;  also 
the  following  words  in  brackets.] 

The  President  for  the  time  being  of  His  Majesty's  Privy  Council,  [the  Certain  per- 
Lord  High  Chancellor  of  Great  Britain  for  the  time  being],  and  such  of  sons  to  form 
the  members  of  His  Majesty's  Privy  Council  as  shall  from  time  to  time  a  c°mmi'tee> 
hold  any  of  the  offices  following,  that  is  to  say,  the  office  of  Lord  Keeper  or  «xh  ff 
First  Lord  Commissioner  of  the  Great  Seal  of  Great  Britain,  [Lord  Chief  Committeeof 
Justice  or  Judge  of  the  Court  of  King's  Bench,  Master  of  the  Rolls,  Vice-  the  Privy 
Chancellor  of  England,  Lord  Chief  Justice  or  Judge  of  the  Court  of  Com-  Council." 
mon  Pleas,  Lord  Chief  Baron  or  Baron  of  the  Court  of  Exchequer,  Judge 
of  the  Prerogative  Court  of  the  Lord  Archbishop  of  Canterbury,  Judge  of 
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the  High  Court  of  Admiralty;  and  Chief  Judge  of  the  Court  in  Bankruptcy] 
and  also  all  persons,  members  of  His  Majesty's  Privy  Council,  who 
shall  have  been  President  thereof  [or  held  the  office  of  Lord  Chancellor 
of  Great  Britain],  or  shall  have  held  any  of  the  other  offices  herein- 
before mentioned,  shall  form  a  Committee  of  His  Majesty's  said  Privy 
Council,  and  shall  be  styled  "  The  Judicial  Committee  of  the  Privy 
Council " :  Provided  nevertheless,  that  it  shall  be  lawful  for  His 
Majesty  from  time  to  time,  as  and  when  he  shall  think  fit,  by  his  sign 
manual,  to  appoint  any  two  other  persons,  being  Privy  Councillors,  to 
be  members  of  the  said  Committee. 

[50  &  51  Vict.  (1887)  c.  70.,  by  sec.  3,  provides  that  the  Judicial  Com- 
mittee "  Shall  include  such  members  of  Her  Majesty's  Privy  Council  as 
are  for  the  time  being  holding  or  have  held  any  of  the  offices  in  the 
Appellate  Jurisdiction  Act,  1876,  and  this  Act  described  as  high 
judicial  offices."     See  these  Acts,  post.'] 

2.  Repealed  by  the  Colonial  Courts  of  Admiralty  Act,  1890.  See 
proviso  to  repeal  ante,  pp.  900-902. 


All  appeals 
from  senlence 
of  any  judge, 
&c.  to  be 
referred  by 
His  Majesty  to 
the  Committee, 
to  report 
thereon. 


3.  All  appeals1  or  complaints  in  the  nature  of  appeals  whatever, 
which  either  by  virtue  of  this  Act,  or  of  any  law,  statute,  or  custom,  may 
be  brought  before  His  Majesty  or  His  Majesty  in  Council  from  or  in 
respect  of  the  determination,  sentence,  rule,  or  order  of  any  court,  judge, 
or  judicial  officer,  and  all  such  appeals  as  are  now  pending  and  unheard, 
shall  from  and  after  the  passing  of  this  Act  be  referred  by  His  Majesty 
to  the  said  Judicial  Committee  of  his  Privy  Council,  and  such  appeals, 
causes,  and  matters  shall  be  heard  by  the  said  Judicial  Committee,  and 
a  report  or  recommendation  thereon  shall  be  made  to  His  Majesty  in 
Council  for  his  decision  thereon  as  heretofore,  in  the  same  manner  and 
form  as  has  been  heretofore  the  custom  with  respect  to  matters  referred 
by  His  Majesty  to  the  whole  of  his  Privy  Council  or  a  committee 
thereof  (the  nature  of  such  report  or  recommendation  being  always 
stated  in  open  court) . 


1  The  time  for  an  application  to 
be  made  to  the  colonial  court  for 
leave  to  appeal  from  a  final  judg- 
ment is  regulated  in  every  colony 
by  the  charter  of  their  courts  of 
j  ustice  :  instructions  to  the  Gover- 
nor :  Orders  of  Her  Majesty  in 
Council :  or  by  the  colony's  own  ordi- 
nances. The  limit  of  time  ranges 
from  14  days  [West  India  Islands] 
to  six  months  [India];,  counted 
from  the  day  the  judgment  or 
the  decree  complained  of  was  pro- 
nounced. (2)  The  subject-matter 
of  the  appeal  must  be  of  a  certain 
value,  running  from  3001.  in  Bar- 
bados, to,  as  in  India,  10,000 
rupees ;  or  concern  some  Civil 
Right,  Duty,  or  Pee.  (3)  Security 
to  the  satisfaction  of  the  colonial 
court  must  be  given  for  the  due 
prosecution  of  the  appeal;  and  to 
meet  any  costs    ordered    by    the 


Judicial  Committee.  (4)  Execu- 
tion may  be  stayed  on  terms :  or 
the  respondent  may  be  ordered  to 
give  security.  (5)  The  appeal  must 
be  prosecuted  within  a  year.  (6) 
When  any  colonial  court  allows  an 
appeal  to  the  Privy  Council,  the 
registrar  or  officer  having  the 
custody  of  the  records  of  the  colo- 
nial court  is  to  send  with  all  de- 
spatch one  certified  copy  of  the 
record  in  each  cause  to  the  registrar 
of  Her  Majesty's  Privy  Council. 
Regulations  as  to  this  are  printed  at 
length  in  the  London  Gazette,  July 
8,  1853,  p.  1911,  and  31  March 
1855 ;  and  (7)  on  special  grounds 
leave  may  be  given  to  appeal 
from  interlocutory  judgments.  (8) 
The  Judicial  Committee  may  give 
special  leave  to  appeal.  See  such 
cases,  ante,  p.  410  et  seq. 

I  have  looked   up  the  Instruc- 
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tions  to  Governors:  Charters:  Ordi- 
nances :  and  Orders  in  Council 
respectively  of  the  following  colo- 
nies, and  "  P."  means  that  a  peti- 
tion for  leave  to  appeal  must  be 
presented  to  the  colonial  court 
within  the  time  given:  and  "V." 
means  that  the  value  of  the  subject- 
matter  of  the  appeal  must  be  over 
the  amount  given. 

[The  following  are  notes  which 
may  be  useful  in  putting  enquirers 
on  the  track ;  but  in  any  question 
of  difficulty  it  would  be  well  to 
personally  see  Mr.  George  Pearson 
Wheeler,  of  the  Judicial  Depart- 
ment of  the  Privy  Council,  Down- 
ing Street,  who  has  been  there  for 
just  twenty  years,  and  has  the 
practice  by  heart.] 

Aden,  Gulf  of,  through  Bombay. 
See  Bengal. 

Africa  (Continent  and  Islands), 
V.  100/.,  or  Secretary  of  State's 
order.  Appeal  may  be  to  any 
prescribed  S.  C.  of  any  African 
possession  of  H.  M.  and  S.  C.  of 
Bombay  [but  not  Cape  Colony  nor 
Natal  until  provision  is  made  by 
the  legislatures],  and  thence  on 
same  conditions  and  amount  as 
any  other  decision  of  the  same 
court  to  the  Judicial  Commit- 
tee. Consular  Courts  O.  in  C. 
15  Oct.  1889,  ss.  21,  82,  Lon.  Gaz. 
5557  ;  18  H.'s  T.  1.  This  O.  in 
C.  excludes  any  place  within  the 
territorial  jurisdiction  of  the  courts 
of  any  African  possession  of 
H.  M.,  or  of  the  courts  of  any 
possession  of  any  other  non-African 
power,  and  the  territories  of 
Morocco,  Tunis,  Liberia,  Zauzibar, 
South  African  Republic,  Orange 
Free  State,  and  places  controlled 
by  Egypt,  and  any  place  in  which 
any  other  O.  in  C.  under  the 
Foreign  Jurisdiction  Act  is  in 
force.  But  may  extend  to  H.  M. 
Protectorate  of  Niger  Districts,  or 
future  protectorate,  or  to  territories 
under  the  International  Association 
of  the  Congo,  and  under  the 
Government  of  the  Free  States 
subject  to  the  Berlin  Convention 
of  16  Dec.  1884.    See  therefore  as 

S  2340. 


to  P.  and  V.  West  African  Settle- 
ments (Sierra  Leone),  Gold  Coast, 
and  Bombay  (Bengal)  ;  also  O.  in 
C.  17  July  1893,  St.  R.  308: 
"  Natives  of  any  protectorate  of 
H.  M.  which  is  outside  any  local 
jurisdiction  constituted  under  the 
Order  of  1889  shall,  when' within 
that  local  jurisdiction,  be  deemed  to 
be  British  protected  persons  within 
the  meaning  of  that  Order."  See 
O.  in  C.  28  June  1892,  Foreigners 
Justiciable,  St.  R.  486. 

Ajmere,  same  as  Bengal.  Cert, 
of  Commr.  that  s.  596  of  C.  of  C. 
P.  xiv.  of  1882  is  complied  with. 

Antigua.  See  Leeward  Is- 
lands. 

Australia. — N.  S.  Wales,  P.  14 
days,    V.  '2,000/.      Ch.     of     J. 

13  Oct.  1823,  St.  of  N.S.W., 
pp.  2193,  331m.  But  by  O.  in  C. 
9  June  1860,  appealable  value  is 
500/.  And  the  Judicial  Committee 
would  admit  an  appeal  the  sub- 
ject-matter of  which  is  over  500/. 
See  also  CI.  Col.  Law,  619,  636. 
Queensland,  P.  14  days,  V.  500/. 
O.  in  C.  30  June  1860 ;  24  &  25 
Vict.  c.  44.  An  appeal  as  to  a 
vacancy  in  the  Legislative  Council 
is  given  to  Her  Majesty  in  Coun- 
cil, 31  Vict.  (Q.)  No.  38.  s.  24. 
South  Australia,  P.  14  days,  V. 
500/. :  Laws  of  South  Australia, 
1855-6,  No.  31,  s.  19,  p.  202.  See 
also  O.  in  C.  9  June  I860,  super- 
seding Local  Act,  7  Will.  4.;  CI. 
Col.  Law,  725;  4  &  5  Will.  4. 
c.  95.;  5  &  6  Vict.  c.  61. 
Tasmania,  Van  Diemen's Land,P. 

14  days,  V.  1,000/.  Ch.  J.  4  March 
1831 ;  9  Geo.  4.  c.  83.;  CI.  Col.  Law, 
653,  661 ;  but  O.  in  C.  V.  500/. 
Victoria,  the  old  Port  Phillip,  se- 
vered from  N.S.W.,  13  &  14 Vict, 
c.  59.  P.  14  days,  V.  500/.  O.  in  C. 
9  June  I860;  4  Vict.  St.  p.  2701. 
Western  Australia,  P.  14  days,  V 
500/.  24  Vict.  No.  15,  s.  29;  St. 
of  W.  Australia,  p.  52. 

Bahamas,  P.  14  days;  01.  Col. 
Law,  378,  gives  V.  500/. ;  but  see 
1  Bah.  L.  p.  224. 

Barbados,  P.  14  days,  V.  300/. 
Royal  Instructions ;  CI.  Col.  Laws 
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193.  See  1  Bar.  Law  38,  Wind- 
ward Islands  Court  of  Appeal  Act, 
31  January  1857. 

Basutoland  disannexed,  but 
Cape  of  Good  Hope  law  to  be  in 
force,  Pro.  1884. 

Bechuanaland  Protectorate. — 
North  of  B.  B.,  P.  14  days,  V.  500/. 
See  for  old  boundaries  Os.  in  C. 
27  January  1885,  17  H.'s  T.  27  ; 
30  June  1890,  St.  R.,  18  H.'s  T. 
156.  These  revoked  by  O.  in  C. 
9  May  1891,  19  H.'s  T.  30,  gave 
the  limits  as  "  The  parts  of  South 
Africa  bounded  by  British  Bechu- 
analand, the  German  Protectorate, 
the  rivers  Chobe  and  Zambesi,  the 
Portuguese  possessions,  and  the 
LSouth  African  Republic."  Sec.  7 
gave  courts  of  B.  B.  as  to  matters 
occurring  within  the  limits  of  the 
order  the  same  jurisdiction,  civil, 
criminal,  original,  and  appellate,  as 
they  possess  in  respect  to  matters 
occurring  within  B.  B.,  and  appeals 
therefrom  may  be  had  and  prose- 
cuted as  if  the  judgment  had  been 
given  under  the  ordinary  jurisdic- 
tion of  the  court.  The  B.  B.  O. 
in  C.  gave  a  direct  appeal  to  P.  C. 
See  British  Bechuanaland. 

Bengal,  P.  6  months.  13  Geo.  3. 
c.  63.  s.  18  ;  Charter  of  Fort  Wil- 
liam, 26  March  1774 ;  Rules  and 
Orders,  S.  Ct.  Bengal,  pp.  30,  31. 
V.  by  charter  1,000  pagodas,  the 
value  of  which  was  3^  Rs.  (Kelly's 
"  Cambist."  pp.  88,  90),  the  sicca 
rupee  being  then  worth  about 
2s.  6d.  Now  petition  for  leave  to 
appeal  to  be  presented  within  six 
months,  V.  10,00;)  Rs.;  O.  in  C. 
10  April  1838;  Letters  Patent, 
constituting  H.  C.  14  May  1862, 
re-enacted  in  O.  in  C.  28  Dec. 
1865,  were  subject  to  the  rules 
then  in  force  ;  thus  the  time  in  the 
charter  is  brought  in.  With  re- 
gard to  the  following,  the  Letters 
Patent,  as  regards  appeals,  were 
identical :  Bengal,  Madras,  Bom- 
bay, North  -  West  Territory, 
Singapore,  and  Malacca.  The 
L.s  P.  also  gave  power  to  the 
High  Court  in  civil  causes  to  allow 
an  appeal  when  it  thought  the  case 


in  question  was  one  fit  for  an 
appeal;  and  in  criminal  appeals 
when  a  point  of  law  had  been  re- 
served ;  and  the  High  Court  con- 
sidered the  point  was  one  fit  for 
appeal.  [See  these  Letters  Patent 
in  "  O.s  in  C.  1 866,"  in  the  Inner 
Temple.]  As  to  the  charters  of 
Bombay  and  Madras,  see  for  the 
latter,  "Charters  H.  Ct.  Mad." 
pp.  109,  1 1 0,  and  as  to  the  former 
it  is  as  near  as  may  be  a  transcript 
of  the  charter  of  Bengal.  See  also 
Code  of  C.  P.  xiv.  of  1882,  ss.  595- 
599 ;  21  Geo.  3.  c.  70.,  and  Regu- 
lations xvi.  s.  1797;  37  Geo.  3. 
c.  142 ;  24  &  25  Vict.  c.  104 ;  Limi- 
tation Act  xv.  of  1877,  s.  6  :  Chow- 
dry  v.  Mullick,  1  Moo.  Ind.  App. 
p.  361 :  Nathoobhoy  Ramdass  v. 
Mooljee  Madowdass,  2  Moo.  Ind. 
Ap|>.  p.  177;  East  India  Coy.  v. 
Syed  Ally,  7  Moo.  Ind.  App.  568. 

Berbice.     See  British  Guiana. 

Bermuda,  P.  20  days,  V.  from 
Ct.  Error  500/.,  from  Chan.  Ct.  P. 
14  days,  300/.  Bermuda  Laws, 
Act  1814,  s.  9,  and  Act  1876,  No. 
382,  respectively. 

Bombay,  P.  6  months,  V.  10,000 
Rs.  Charter  and  Letters  Pat.  28 
Dec.  186-5.     See  Bengal. 

Borneo.  See  Straits  Settle- 
ments. 

British  Bechuanaland.  Ap- 
peals direct  from  Chief  Magis., 
P.  14  daysj  V.  500/.  50,  51,  and 
52  of  Cape  Ch.  of  Jus.  to  apply. 
Appeals  to  be  allowed  to  H.  M.  in 
C.  in  all  cases  in  which  appeals  are 
allowed  from  S.  C.  Cape  of  Good 
Hope.  B.  B.  Procl.  1885,  1889, 
pp.  15,  43.  Laws  in  force  in  Cape 
Colony  proclaimed  in  B.  B. 
6  Oct.  1885.  Ibid.  No.  2,  1885, 
and  No.  9,  1886.  B.  B.  annexed 
to  Cape  Colony,  9  Nov.  1895. 

British  Central  Africa  Pro- 
tectorate (late  Nyassaland). — New 
name,  F.  O.  letter  22  Feb.  1893, 
19  H.'s  T.  8. 

British  Columbia.  V.  Probably 
300/.,  same  as  Vancouver. 

British  Guiana,  includes  Ber- 
bice, Demerara,  Essequebo,  P.  14 
days,  V.  500/.     O.  in  C.  23  April 
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and  20  June,  1831 ;  01.  Col.  Law, 
271,  280 ;  1  Laws  B.  G.  35. 

British  Honduras.  See  Hon- 
duras. 

British  New  Guinea,  in  civil 
actions  V.  100?. ;  in  Admiralty 
actions  irrespective  of  value ;  an 
appeal  is  given  to  S.  C.  Queens- 
land, Brisbane,  and  thence  to 
P.  C.  in  the  same  manner  as  any 
other  decision  of  such  Court.  O.s 
in  C.  1888,  Par.  Pap.  [C.  5664] ; 
18  H.'s  T.  697;  24  Nov.  1891, 
St.  B.  23.     See  Australia. 

British  North  Borneo.  See 
Strait  Settlements. 

Brunei  {Borneo),  P.  15  days, 
V.  500Z.  from  S.  C.  Straits  Settle- 
ments. O.  in  C.  22  Nov.  1890, 
art.  64  ;  St.  B.  685. 

Burmah,  appeals  from  Ran- 
goon, V.  10,000  Bs.  See  Bengal. 
Cert,  from  Becorder  that  s.  596  of 
C.  of  C.  of  P.  xiv.  1882  complied 
with. 

Canada.  Sp.  leave  See  the 
Provinces.  54  Vict.  (Can.)  c.  6., 
appeal  allowed  to  P.  0.  on  finan- 
cial awards. 

Cape  of  Good  Hope,  P.  14  davs, 
V.  500/.  01.  Col.  Law,  487 ;  St. 
Law  Cape,  1714  to  1853,  p.  220. 

Ceylon,  P.  14  days,  V.  500/. 
Charter  of  Justice  ;  CI.  Col.  Law. 
563. 

China,  Japan,  and  Corea, 
through  S.  C.  Shanghai,  which  see. 
Constantinople,  S.  C.  C.  See 
Turkey. 

Consular  Courts,  generally  P. 
15  days,  V.  500/.  O.  in  C. 
27  January  1860.  See  infra  and 
Foreign  Jurisdiction  Act,  1890, 
post. 

Corea,  through  S.  C.  Shanghai. 
O.  in  C.  26  June  1864,  17  H.'sT. 
282 ;  O.  in  C.  3  April  1886,  Lon. 
Gaz.  1655. 

Cyprus,  P.  14  days,  V.  500/. 
O.  in  C.  15  July,  1881,  Lon.  Gaz. 
3589  ;  O.  in  C.  30  Nov.  1882,  art. 
41, 18  H.'s  T.  327.  See  C.  O.  and 
Laws,  1878-92,  p.  42. 

Dominica.  See  Leeward  Islands, 
or  may  be  direct.  See  Antigua 
Acts,  1864,  p.  284. 


East  Indies.     See  Bengal. 

Egypt,  P.  15  days,  V.  500/., 
from  H.  B.  M.  0.  C.  to  S.  C.  C. 
Constantinople,  and  after  a  hearing 
before  the  judge  and  additional 
judge  an  appeal  lies  to  P.  C.  O. 
in  C.  10  Nov.  1866;  O.  in  C. 
12  Dec.  1873;  14  H.'s  T.,  561, 
617 ;  and  O.  in  C.  8  March  1895, 
No.  139.     See  Turkey. 

Falkland  Islands.  Appeal  from 
Magis.  Ct.  to  Governor  in  C. ;  P. 
14  days,  and  V.  100/.  Ord.  1853, 
No.  7 ;  P.  Islands  Laws,  1884. 

Fiji,  P.  14  days,  V.  500/.  O. 
in  C.  22  February  1878  ;  Fiji  Ord. 
1877-8.  See  also  O.  in  C.  15  March, 
1893;  St.  B.  312. 

Fort  William.     See  Bengal. 

Fort  St.  George,  Madras.  See 
Bengal  and  Madras. 

Gambia,  through  App.  Ot. 
Sierra  Leone.  O.  in  C.  24  Nov. 
1891,  St.  E,  24.  See  West 
African  Settlements. 

Gambia  Territories,  adjacent. 
See  O.  in  C.  23  Nov.  1893,  St. 
E.  311. 

Gibraltar,  P.  within  14  days,  V. 
7,500  pesetas,  or  300/.,  or,  if  less, 
leave  is  in  the  discretion  of  the 
Court.  Ch.  of  Justice,  1  Sept.  1830 ; 
01.  Col.  Law  688  ;  Gib.  Laws  1888, 
ss.  40-45.  p.  512;  and  O.  in  0.  17 
Nov.  1888,  art.  42. 

Gold  Coast,  P.  14  days,  V.  500/. 

0.  in  C.  Oct.  23,  1877,  Lon.  Gaz., 
5850. 

Gold  Coast  Territories,  adja- 
cent to.  O.  in  C.  29  Dec.  1887 ; 
17  H.'s  T.  127.  Appeal  to  Gold 
Coast,  which  see. 

Grenada.  See  Windward  Is- 
lands. 

Grenadines.     See  Ibid. 

Griqualand  West.  Appeal 
direct  from  High  Court,  Ordinance 
No.  9  of  1875,  or  through  the  S.  C. 
Cape,  which  see.    Gri.  "West  Laws 

1.  vol.  13.;  2.  vol.  163.  Annexed 
to  the  Cape,  1880,  by  Act  1877, 
No.  39.  But  Van  Zyl,  J.P.  Cape, 
p.  527,  says  there  is  only  one 
appeal,  i.e.,  through  the  S.  0. 
Cape  Colony. 

>/,  V.  land   10/.  a  year, 
3  8    2 


1012 


3  &  4  WILL.  4.  c.  41.— APPEALS  TO  P.  C. 


[1833. 


or  personalty  of  200/.     O.  in  C. 
13  May  1823 ;  CI.  Col.  Law,  708. 

Honduras,  British,  P.  within  8 
days,  V.  500/.,  through  the  S.  Ct. 
Jamaica,  but  may  appeal  direct. 
British  Honduras  Laws,  pp.  26, 
571 ;  CI.  Col.  Law  337 ;  44  &  45 
Vict.  c.  36.    O.  in  C.  30  Nov.  1882. 

Halifax.  Vice- Admiralty  Court. 
43  Geo.  3.  1813,  c.  96. 

Hong  Kong.  Instructions  to 
Lt.-Gov.,  23  Dec.  1845 ;  Jur.  (for 
C.  and  J.)  to  cease.  O.  in  C. 
9  March  1865,  s.  160;  12  H.'s  T. 
316. 

Isle  of  Man,  P.  6  months.  Lex 
Scripta,  276 ;  Mill.  245 ;  I.  M.  St. 
156,  107. 

Jamaica,  P.  within  14  days,  V. 
300/.  O.  in  C.  14  April  1851, 
Lon.  Ga;..  1039. 

Japan,  P.  15  days,  V.  $2,500. 
O.  in  C.  9  March  1865,  as  altered 
by  O.  in  C.  14  Aug.  1878,  creating 
Her  Britannic  Majesty's  Court  for 
Japan,  12  &  14  H.'s  T.  281,  246. 
Appeals  through  S.  C.  Shanghai. 

Jersey  (Channel  Islands).  P. 
at  time  of  judgment,  V.  land  5/.  a 
year,  personalty  80/. ;  or  real  pro- 
perty 5  livres  tournois  a  year,  per- 
sonalty 300  livres  tournois ;  Le 
Cras'  Laws,  83  ;  Code  of  Laws,  168. 
Labuan.  See  Straits  Settle- 
ments. 

Lagos.  Separate  col.  L.  P. 
13  Jan.  1886.  P.  14  days,  V. 
500/.  O.  in  C.  5  July  1889; 
Lagos  Laws,  953. 

Lagos  Territories,  adjacent. 
O.  in  C.  29  Dec.  1887 ;  17  H.'s 
T.  128. 

Leeward  Islands,  P.  14  days, 
V.  300/.  O.  in  C.  8  June  1854. 
These  colonies  include  Antigua, 
Monserrat,  St.  Christopher,  Nevis, 
Dominica,  and  Virgin  Islands. 
Federated  for  general  government 
purposes  in  1871.  34  &  35  Vict, 
c.  107.  Right  to  appeal  from  the 
Court  of  Appeal  was  given  by  13 
&  14  Vict.  c.  15.  s.  6  on  such  terms 
as  O.  in  C.  shall  direct. 

Madras.  Charter,  1800.  P. 
6  months,  V.  10,000  Es.  Letters 
Patent,  28  Dec.  1865.    See  Bengal. 


Malacca.  See  Straits  Settle- 
ments. 

Malta,  P.  14  days,  V.    1,000/. 
Charter  Justice,  18  Dec.  1824. 
Man,  Isle  of.     See  Isle,  &c. 
Manitoba.     O.  in  C. ;  Off.  Can. 
Gaz.  Ap.  30,  1892,  p.  2044.    P. 
within  14  days,  V.  300/. 

Mashonaland,  same  as  next. 
Matabeleland. — If  V.  100/.  can 
appeal  to  High  Court,  and  from 
H.  C.  to  S.  C.  Cape  Colony. 
Thence  to  P.  C.  in  the  same 
manner  and  on  the  same  conditions 
as  S.  C.  appeals.  O.  in  C.  18  July 
1894,  St.  E.  133. 

Mauritius,  P.  14  days,  V.  4,000 
piastres,  or  1,000/.  Ch.  of  J., 
13  April  1831;  CI.  Col.  Law, 
586,  594. 

Monserrat.  See  Leeward  Is- 
lands. 

Morocco,  through  S.  C.  Gibral- 
tar. O.  in  C.  28  Nov.  1889, 
art.  105.  No  Crim.  App.  without 
leave,  art.  44;  18  H.'s  T.  871, 
Lon.  Gaz.,  7163. 

Muscat,  through  S.  C.  Bombay. 
See  Bengal. 

Natal,  P.  14  days,  V.  500/. 
Natal  Laws,  1843-70,  Vol.  1, 
p.  226 ;  Vol.  2  p.  1358  ;  O.  in  C. 
19  July  1870. 
Nevis.  See  Leeward  Islands. 
New  Brunswick,  P.  14  days, 
V.  300/.  O.  in  C.  27  Nov. 
1852  ;  Lon.  Gaz.,  p.  3575. 

Newfoundland,  V.  500/.  Ct. 
of  Jus.,  19  Sept.  1825  ;  5  Geo.  4. 
c.  67.  s.  20. 

New  Guinea.  See  British 
N.  G. 

New  South  Wales.  See  Aus- 
tralia. 

New  Zealand.  P.  within  14  clear 
days,  V.  500/.  O.  in  C.  Nov.  30, 
1864;  O.  in  C.  16  May  1871; 
N.  Z.  S.  Ct.  Practice,  p.  204. 

Niger  Protectorate.  F.  O. 
Letter,  Lon.  Gaz.,  June  5,  1858, 
p.  2581.     See  Africa. 

North- West  Territories  (Can,.). 
O.  in  C.  Can.  Gaz.  March  5,  1892, 
p.  1646.  P.  within  14  days,  V. 
300/. 

North- Western  Provinces  (In~ 
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dia),  P.  within  6  months,  V. 
10,000  Bs.,  subject  to  such  rules 
and  orders  as  are  in  force.  Letters 
Patent,  17  March  1866.  See 
Bengal. 

Nova  Scotia,  P.  14  days,  V. 
300/.     O.  in  C.  20  March  1863. 

Nyassaland,  to  be  known  as 
British  Central  Africa  Protec- 
torate. F.  O.  L.  22  Feb.  1893; 
St.  K. 

Ontario,  V  $4,000.  Ante,  pp. 
396,  399.  54  Vict.  (Ont.)  c.  2., 
appeal  allowed  to  P.  O.  on  financial 
matters. 

Ottoman  Dominions.  See  Tur- 
key. 

Oudh.  Same  as  Ajmere  and 
Bengal. 

Pacific  Islands.  See  Western 
Pacific. 

Persia,  P.  15  days,  V.  500/., 
from  C.-G.  C.  O.  in  C.  13  Dec. 
1889,  art.  230,  Lon.  Gaz.  7459 ; 
18  H.'s  T.  945 ;  O.  in  O.  3  Oct. 
1895 ;  St.  E.  No.  408. 

Persian  Coasts  and  Islands, 
through  H.  C.  Bombay.  O.  in  C. 
13  Dec.  1889,  arts.  23,  28  ;  Lon. 
Gaz.  7459 ;  18  H.'s  T.  1024. 

Pondoland,  annexed  to  Cape. 
O.  in  C.  7  June  1894. 

Prince  Edward  Island,  ante, 
p.  396.     E.  Ins.  13  Dec.  1838. 

Prince  of  Wales  Island.  See 
Straits  Settlements. 

Punjab.  Same  as  Ajmere  and 
Bengal. 

Quebec  (Low.  Can.),  V.  500/. 
Ante,  p.  397.  54  Vict.  (Que.) 
c.  4.,  appeal  allowed  to  P.  0.  on 
financial  matters. 

Queensland,  P.  14  days,  V.  500/. 
See  Australia.  O.  in  C.  30  June 
1860. 

Rodrigues.     See  Mauritius. 

St.  Christopher.  See  Leeward 
Islands. 

St.  Helena,  P.  14  days,  V.  500/. 
Security  for  costs  to  be  entered 
into  within  three  months.  See  O. 
in  C.  13  Feb.  1839;  Par.  Pap. 
1857-8,  No.  388. 

St.     Lucia.     See      Windward 


St.  Vincent.     Ibid. 


Sarawak  [Borneo].  See  Straits 
Settlements. 

Seychelles.     See  Mauritius. 

Shanghai,  P.  15  days,  V. 
$2,500.  Security  for  costs  within 
one  month.  Discretion  in  the 
court  to  suspend  execution.  O.  in 
C.  9  March  1865,  s.  131 ;  12  H.'s 
T.  281,311. 

Siam,  P.  within  15  days,  V. 
500/.  O.  in  C.  28  Nov.  1889,  s. 
64;  18  H.'s  T.  1092.  Through 
Straits  Settlements. 

Sierra  Leone  and  Gambia.  See 
West  African  Settlements. 

Somali  Coast  and  Gulf  of  Aden, 
through  S.  C.  Bombay.  O.  in  C. 
13  Dec.  1889  ;  18  H.'s  T.  91. 

South  Australia.  See  Aus- 
tralia. 

Straits  Settlements,  P.  within  6 
months,  V.  $1,500.  Ordinance  No. 
12  of  1879,  s.  41.  They  include 
Singapore,  Malacca,  Labuan, 
Borneo  [British  North  Borneo, 
Brunei,  and  Sarawak],  Prince  of 
Wales  Island.  [See  37  &  38 
Vict.  c.  38.;  28  &  29  Vict.  c.  115.; 
and  21  &  22  Vict.  c.  106.]; 
Siam  included  by  Foreign  Juris- 
diction Act,  1856  (19  and  20 
Vict.  c.  113.)  and  Chicngmai, 
Lakon,  and  Lambouchi  included 
by  O.  in  C.  Lon.  Gaz.,  4  July 
1884,  p.  3049. 

Tasmania.     See  Australia. 

Tonga.  See  Western  Pacific 
Islands,  and  Fiji. 

Trinidad  and  Tobago,  V.  500/. 
[Pro.  19  June  1813] ;  O.'s  in  C. 
April  23  and  June  30,  1831. 

Turkey. — Constantinople  is  the 
S.  C.  O,  and  under  Foreign  Juris- 
diction Act,  P.  within  15  days, 
V.  500/.  O.  in  C.  30  Nov.  1864 ; 
O.  in  C.  Dec.  12,  1873  ;  14  H.'s  T. 
557.  Security  for  costs  to  be  given 
within  one  month  from  the  filing 
of  the  motion  paper  for  leave  to 
appeal;  then,  and  not  otherwise,  the 
S.  Consular  Ct.  shall  give  leave  to 
appeal.  In  other  cases  the  Court 
may  give  leave  to  appeal  if  it  con- 
siders it  just  and  expedient  to  do 
so.  The  Order  of  1873  includes 
Adrianople,      Brussa,      Burgas, 
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Dardanelles,  Enos,  Gallipoli, 
Ghio,  Ineboli,  Lemnos,  Panorma, 
Rhodes,  Rodosto,  Egypt,  and  ex- 
tended by  O.  in  C.  3  May  ]  882, 
Lon.  Gaz.  2209,  to  seas  of  Azoff, 
Adriatic,  Egean,  or  Black  Seas, 
and  Mediterranean.  The  Otto- 
man Dominions  (Courts)  Order 
(O.  in  C.  8  March  1895,  No.  139, 
Lon.  Gaz.  1545)  gives  a  rehearing 
before  a  judge  and  additional 
judge,  except  for  Egyptian  cases, 
and  then  an  appeal  to  P.  0. 
Egyptian  appeals  are  to  be  heard 
before  the  judge  and  additional 
judge,  and  thence  to  P.  C.  See 
Egypt. 

Turks  and  Caicos  Islands  were 
severed  from  the  Bahamas  and 
given  to  Jamaica.  Charter,  1848  ; 
O.  in  C.  1873,  and  36  Vict.  c.  6. 
P.  within  30  days.  Laws  of  Turks 
and  Caicos  Islands,  p.  80. 

Uganda  Protectorate,  com- 
prising Usoga,  Unyoro,  Arikoli, 
Koki.     P.  O.  L.   18   June   1894. 

Vancouver  Island,  now  part  of 
British  Columbia.  By  O.  in  C. 
4  April  1856,  it  was  P.  21  days, 
V.  300/. 

Van  Diemen's  Land.  See  Aus- 
tralia, Tasmania,  and  01.  Col. 
Law,  653,  661. 

Victoria.     See  Australia. 

Virgin  Islands.  See  Leeward 
Islands. 

West  African  Settlements. — 
Sierra  Leone  and  Gambia.  As 
to  Sierra  Leone,  P.  within  14  days, 
V.  300/.;  Ch.  of  J.  Oct.  1821 
gives  V.  as  400/.  See  O.  in  C. 
26  Feb.  1867.  Territory  adjacent 
to:  O.  in  C.  24  Aug.  1895;  St. 
B.  No.  397;  Laws  of  Gambia, 
pp.  308,  310;  and  O.  in  C. 
24  Nov.  1891,  St.  E.  24 ;  African 
Order,  15  Oct.   1889,   Lon.  Gaz. 


5557.  Application  of  Foreign 
Jurisdiction  Act  to  Old  Calabar, 
Bonny,  Cameroons,  New  Calabar, 
Brass,  Oporo,  New  Borneo,  and 
Benin  Rivers.     See  Africa. 

West  India  Islands.  See 
Windward  and  Leeward  Islands. 

Western  Australia.  See  Aus- 
tralia. 

Western  Pacific,  P.  14  days, 
V.  500/.,  through  S.  C.  Fiji.  O.s 
in  C.  1877,  1879,  1880;  14  H.'s 
T.  871,  1245;  15  H.'s  T.  752. 
These  O.s  in  C.  are  consolidated  in 
O.  in  C.  15  March  1893,  St.  E. 
312,  341;  38  &  39  Vict.  c.  51. 
They  include  Friendly,  Naviga- 
tors [subject  to  Samoa  Berlin 
Order,  14  June  1889],  Union, 
Phaznix,  Ellice,  Gilberts,  Solomon 
[parts  not  within  German  jurisdic- 
tion], and  Santa  Cruz  Islands. 

Windward  Islands  include 
Barbados,  Grenada,  Grenadines, 
St.  Lucia,  and  St.  Vincent. 
P.  14  days,  V.  500/.  6  &  7 
Will.  4.  c.  17.  s.  12.  See  Par. 
Pap.  23  April  and  20  June  1832, 
No.  432.  St.  Lucia,  V.  300/. 
Code  of  Civil  Procedure  of  St. 
Lucia,  1881,  p.  166.  The  right 
has  been  given  to  appeal  from 
S.  C.  St.  Vincent  in  a  case  dealing 
with  land  taken  by  the  War 
Dept.  St.  Vincent  Laws,  1864, 
398.  Ct.  of  Appeal  established 
by  52  &  53  Vict.  c.  33. 

Witu  Protectorate.  Adm.  by 
Sultan  of  Zanzibar.  O.  in  C. 
31  July  1893;  19  H.'s  T.  14. 

Zanzibar.  See  Bengal  {Bom- 
bay). Ind.  law  in  force.  O.  in 
C.  29  Nov.  1884;  17  H.'s  T.  1092, 
Lon.  Gaz.  5649. 

Zululand,  from  Chief  Magis.  to 
P.  C.  Pro.  21  June  1887,  art.  30; 
18  H.'s  T.  778. 


His  Majesty 
may  refer  any 
other  matters 
to  Committee. 


4.  It  shall  be  lawful  for  His  Majesty  to  refer  to  the  said  Judicial 
Committee  for  hearing  or  consideration  any  such  other  matters  whatso- 
ever as  His  Majesty  shall  think  fit,  and  such  Committee  shall  thereupon 
hear  or  consider  the  same,  and  shall  advise  His  Majesty  thereon  in 
manner  aforesaid. 


No  matter  to  5.  No  matter  shall  be  heard,  nor  shall  any  order,  report,  or  recommen- 

be  heard  unless  dation  be  made,  by  the  said  Judicial  Committee,  in  pursuance  of  this  Act, 
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unless  in  the   presence  of   at   least  four  members   of  the   said   Com-  j^T6"™ of 
mittee;  and  _  three]  members 

No  report  or  recommendation  shall  be  made  to  His  Majesty  unless  0ftheCom- 
a  majority  of   the   members    of    such  Judicial    Committee   present   at  m;ttee,  nor 
the  hearing  shall  concur  in  such  report  or  recommendation  :  Provided  report  to  be 
always,   that    nothing    herein    contained    shall   prevent    His    Majesty,  made  unless 
if  he  shall  think  fit,  from  summoning  any  other  of  the  members  of  ^^  ™ncul> 
his  said  Privy  Council  to  attend  the  meetings  of  the  said  Committee.  major;ty 
[See  14  &  15  Vict.  c.  83.  s.  16,  which  made  the  quorum  three.]  present. 

6.  In  case   His   Majesty  shall  be   pleased,   by  directions  under  his  In  case  the 
Sign   Manual,  to   require  the    attendance   at   the   said   Committee  for  ^lnBa^^nce 
the   purposes  of    this  Act  of    any   member  or    members   of    the    said  of  any  judge  a 
Privy   Council    who    shall    be   a   judge   or    judges   of    the   Court    of  member  of  the 
King's  Bench,  or    of   the  Court  of    Common    Pleas,  or  of    the  Court  Committee,  the 
of    Exchequer,    such    arrangements    for    dispensing    with    the    attend-  other  judges 
ance  of  such  judge  or  judges  upon  his  or  their  ordinary  duties  during  the  of  *h£  n°eu^_to 
time  of  such  attendance  at  the  Privy  Council  as  aforesaid  shall  be  made  J^'    toma^e 
by  the  judges  of  the  court  or  courts  to  which  such  judge  or  judges  shall  arrangements 
belong  respectively  in  regard  to  the  business  of  the  court  and  by  the  with  regard  to 
judges  of  the  said  three  courts,  or  by  any  eight  or  more  of  such  judges,  the  business  of 
including  the  chiefs  of  the  several  courts,  in  regard  to  all  other  duties,  as  the  court' 
may  be  necessary  and  consistent  with  the  public  service. 

7.  It  shall  be  lawful  for  the  said  Judicial  Committee,  in  any  Evidence  may 
matter  which  shall  be  referred  to  such  Committee,  to  examine  be  taken  viva 
witnesses  by  word  of  mouth  (and  either  before  or  after  examination  ^°r^te°rdg_P°n 
by  deposition),  or  to  direct  that  the  depositions  of  any  witness  shall  posit;ons. 

be  taken  in  writing  by  the  registrar  of  the  said  Privy  Council  to  be 
appointed  by  His  Majesty  as  herein-after  mentioned,  or  by  such  other 
person  or  persons,  and  in  such  manner,  order,  and  course,  as  His 
Majesty  in  Council  or  the  said  Judicial  Committee  shall  appoint  and 
direct;  and  the  said  registrar  and  such  other  person  or  persons  so  to 
be  appointed  shall  have  the  same  powers  as  are  now  possessed  by  an 
examiner  of  the  High  Court  of  Chancery  or  of  any  Court  Ecclesiastical. 

8.  In  any  matter  which  shall  come  before  the  said  Judicial  Com-  Committee  may 
mittee  it  shall  be  lawful  for  the  said  Committee  to  direct  that  such  °.r'lel'  any  PalL 
witnesses  shall  be  examined  or  re-examined,  and  as  to  such  facts  as     .. 

to  the  said  Committee  shall  seem  fit,  notwithstanding  any  such  witness  j,e  examined 
may  not  have  been  examined,  or  no  evidence  may  have  been  given  on  and  as  to  any 
any  such  facts  in  a  previous   stage  of   the  matter;    and  it  shall  also  particular  facts, 
be   lawful  for    His    Majesty  in    Council,  on    the    recommendation  of  ancl  ma7  remit 
the  said  Committee,  upon  any  appeal,  to  remit  the  matter  which  shall  be  ?a>si:s  or  re" 
the  subject  of  such  appeal  to  the  court  from  the  decision  of  which  such 
appeal  shall  have  been  made,  and  at  the  same  time  to  direct  that  such 
court  shall  rehear  such  matter,  in  such  form,  and  either  generally   or 
upon  certain  points  only,  and  upon  such  rehearing  take  such  additional 
evidence,  though  before  rejected,  or  reject  such  evidence  before  admitted, 
as  His  Majesty  in  Council  shall  direct ;  and  further,  on  any  such  remit- 
ting or  otherwise,  it  shall  be  lawful  for  His  Majesty  in  Council  to  direct 
that  one  or  more  feigned  issue  or  issues  shall  be  tried  in  any  court  in 
any  of  His  Majesty's  dominions  abroad,  for  any  purpose  for  which  such 
issue  or  issues  shall  to  His  Majesty  in  Council  seem  proper. 

9.  Every  witness  who  shall  be  examined  in  pursuance  of  this  Act  Witnesses  to  be 
shall  give  his  or  her  evidence  upon  oath,  or  if  a  Quaker  or  Moravian  examined  on 
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oath,  and  to  be  upon  solemn  affirmation,  which  oath  and  affirmation   respectively  shall 

liable  to  be  administered  by  the  said  Judicial  Committee  and  registrar,  and  by 

punishment        gucll  otbel.  person  or  persons  as  His  Majesty  in  Council  or  the  said 

0  Judicial  Committee  shall   appoint;  and  that  every  such  witness  who 

shall  wilfully  swear  or  affirm  falsely  shall  be  deemed  guilty  of  perjury, 

and  shall  be  punished  accordingly. 


Committee 
may  direct  an 
issue  to  try- 
any  fact ; 


10.  It  shall  be  lawful  for  the  said  Judicial  Committee  to  direct  one 
or  more  feigned  issue  or  issues  to  be  tried  in  any  court  of  common  law, 
and  either  at  bar,  before  a  judge  of  assize,  or  at  the  sittings  for  the 
trial  of  issues  in  London  or  Middlesex,  and  either  by  a  special  or 
common  jury,  in  like  manner  and  for  the  same  purpose  as  is  now  done 
by  the  High  Court  of  Chancery. 

may,  in  certain  11.  It  shall  be  in  the  discretion  of  the  said  Judicial  Committee  to 
cases,  direct  direct  that,  on  the  trial  of  any  such  issue,  the  depositions  already  taken 
of  any  witness  who  shall  have  died,  or  who  shall  be  incapable  to  give 
oral  testimony,  shall  be  received  in  evidence ;  and  further,  that  such 
deeds,  evidences,  and  writings  shall  be  produced,  and  that  such  facts 
shall  be  admitted,  as  to  the  said  Committee  shall  seem  fit. 


depositions  to 
be  read  at  the 
trial  of  the 
issue  : 


may  make  such 
orders  as  to  the 
admission  of 
witnesses  as  are 
made  by  the 
Court  of 
Chancery ; 


12.  It  shall  be  lawful  for  the  said  Judicial  Committee  to  make  such 
and  the  like  orders  respecting  the  admission  of  persons,  whether  parties 
or  others,  to  be  examined  as  witnesses  upon  the  trial  of  any  such  issues 
as  aforesaid,  as  the  Lord  High  Chancellor  or  the  Court  of  Chancery  has 
been  used  to  make  respecting  the  admission  of  witnesses  upon  the  trial 
of  issues  directed  by  the  Lord  Chancellor  or  the  Court  of  Chancery.1 

1  See  Jephson  v.  Riera,  3  Knapp.      cution  of  a  will ;  but  in  Canepa  v. 


Larios,  2  Knapp.  p.  278,  the 
Committee  refused  to  hear  any 
argument  on  evidence  printed  in 
the  appendix,  which  had  been 
obtained  after  the  trial  in  the 
colony. 


.and  may  direct 
new  trials  of 
issues. 


Powers,  &c. 
of  13  Geo.  3. 
c.  63.,  and 
1  "Will.  4.  tt.  22. 
shall  extend 
to  the  Judicial 
Committee. 


130.  It  appears  right  to  petition 
for  leave  to  produce  new  evidence, 
if  it  is  considered  necessary,  but  it 
is  very  doubtful  if  the  leave  will  be 
granted.  It  was  granted  in  Att.- 
Gen.  v.  Meiklejohn,  2  Knapp.  p. 
330,  in  respect  to  the  date  of  the  exe- 

13.  It  shall  be  lawful  for  the  said  Judicial  Committee  to  direct  one 
or  more  new  trial  or  new  trials  of  any  issue,  either  generally  or  upon 
certain  points  only ;  and  in  case  any  witness  examined  at  a  former 
trial  of  the  same  issue  shall  have  died,  or  have,  through  bodily  or  mental 
disease  or  infirmity,  become  incapable  to  repeat  his  testimony,  it  shall 
be  lawful  for  the  said  Committee  to  direct  that  parol  evidence  of  the 
testimony  of  such  witness  shall  be  received. 

14.  And  whereas  by  an  Act  passed  in  the  thirteenth  year  of  his  late 
Majesty  King  George  the  Third,  and  intituled  "  An  Act  for  Establishing 
certain  Regulations  for  the  better  Management  of  the  Affairs  of  the  East 
India  Company,  as  well  in  India  as  in  Europe, "  and  by  an  Act  passed 
in  the  first  year  of  the  reign  of  his  present  Majesty,  and  intituled  "  An 
Act  to  enable  the  Courts  of  Law  to  Order  the  Examination  of  Wit- 
nesses upon  Interrogatories  and  otherwise,"  certain  powers  are  given  to 
certain  courts  therein  mentioned  to  enforce,  and  provisions  are  made  for 
the  examination  of  witnesses  by  commission,  upon  interrogatories  and 
otherwise ;  be  it  therefore  further  enacted,  That  all  the  powers  and 
provisions  contained  in  the  two  last-mentioned  Acts,  or  either  of  them, 
shall  extend  to  and  be  exercised  by  the  said  Judicial  Committee  in  all 
respects  as  if  such  Committee  had  been  therein  named  as  one  of  His 
Majesty's  courts  of  law  at  Westminster. 
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15.  The  costs  incurred  in  the  prosecution   of  any  appeal  or  matter  Costs  to  be  in 
referred  to  the  said  Judicial  Committee,  and  of  such  issues  as  the  same  the  discretion 
Committee  shall  under  this  Act  direct,  shall  be  paid  by  such  party  or  ^.^    om 
parties,  person  or  persons,  and  be  taxed  by  the  aforesaid  registrar,  or 

such  other  person  or  persons,  to  be  appointed  by  His  Majesty  in  Council 
or  the  said  Judicial  Committee,  and  in  such  manner  as  the  said  Committee 
shall  direct. 

16.  The  orders  or  decrees  of  his  Majesty  in  Council  made  in  pursuance  Decrees  to  be 
of  any  recommendation  of  the  said  Judicial  Committee,  in  any  matter  enrolled. 

of  appeal  from  the  judgment  or  order  of  any  court  or  judge,  shall  be 
enrolled,  for  safe  custody,  in  such  manner,  and  the  same  may  be  inspected 
and  copies  thereof  taken  under  such  regulations  as  His  Majesty  in 
Council  shall  direct. 

17.  It  shall  be  lawful  for  the  said  Committee  to  refer  any  matters  to  Committee 
be  examined  and  reported  on  to  the  aforesaid  registrar,  or  to  such  other  may  refer 
person  or  persons  as  shall  be  appointed  by  His  Majesty  in  Council  or  by  ma^ters  to, 
the  said  Judicial  Committee,  in  the  same  manner  and  for  the  like  purposes  „„!L  „,„„„„, 

t°  -i    i  -i        *-<  p    r^ti  t>  same  Hidimt;! 

as  matters  are  referred  by  the  Court  ot  Uhancery  to  a  master  ot  the  as  matters  are 

said  court ;  and  for  the  purposes  of  this  Act  the  said  registrar  and  the  by  Court  of 

said  person  or  persons  so  to  be  appointed  shall  have  the  same  powers  Chancery  re- 

and  authorities  as  are  now  possessed  by  a  master  in  Chancery.  ferred  to  a 

'  J  master. 

18.  It  shall  be  lawful  for  His  Majesty,  under  his  sign  manual,  to  The  King  may 
appoint  any  person  to   be  the  registrar  of  the  said  Privy  Council,  as  appoint 
regards  the  purposes  of  this  Act,  and  to  direct  what  duties  shall  be  registrar. 
performed  by  the  said  registrar. 

19.  It  shall  be  lawful  for  the  President  for  the  time  being  of  the  said  Attendance 
Privy  Council  to  require  the  attendance  of  any  witnesses,  and  the  pro-  of  witnesses, 
duction  of  any  deeds,  evidences,  or  writings,  by  writ  to  be  issued  by  a.n<*  Procllle- 
such  President  in  such  and  the  same  form,  or  as  nearly  as  may  be,  as  j?011  of  PaP®rs> 
that  in  which  a  writ  of  subpoena  ad  testificandum  or  of  subpoena  duces  compelled  by 
tecum   is   now  issued   by  His   Majesty's    Court    of    King's   Bench    at  snbpcena. 
Westminster ;  and  every  person  disobeying  any  such  writ  so  to  be  issued 

by  the  said  President  shall  be  considered  as  in  contempt  of  the  said 
Judicial  Committee,  and  shall  also  be  liable  to  such  and  the  same 
penalties  and  consequences  as  if  such  writ  had  issued  out  of  the  said 
Court  of  King's  Bench,  and  may  be  sued  for  such  penalties  in  the  said 
court. 

20.  All   appeals  to  His  Majesty  in  Council  shall  be  made    within  Time  of  ap- 
such  times  respectively  within  which  the  same  may  now  be  made,  where  pealing, 
such  time  shall  be  fixed  by  any  law  or  usage,  and  where  no  such  law 

or  usage  shall  exist,  then  within  such  time  as  shall  be  ordered  by  His 
Majesty  in  Council;  and,  subject  to  any  right  subsisting  under 
any  charter  or  constitution  of  any  colony  or  plantation,  it  shall  be 
lawful  for  His  Majesty  in  Council  to  alter  any  usage  as  to  the  time  of 
making  appeals,  and  to  make  any  order  respecting  the  time  of  appealing 
to  His  Majesty  in  Council.1 

1  See  Orphan  Board  v.  Van  Reenen,  1  Knapp.  93  ;  East  India  Co  v 
Syed  Allsy,  7  Moo.  Ind.  App.  568. 

21.  The  order  or  decree  of  His  Majesty  in  Council  on  any  appeal  t) 

from  the  order,  sentence,  or  decree  of  any  court  of  justice  in  the  East  amS f"w 
Indies,  or  of  any  colony,  plantation,  or  other  His  Majesty's  dominions  courts  aWd 
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to  be  carried 
into  effect  as 
the  King  in 
Council  shall 
direct. 


Act  not  to 
abridge  powers 
of  Privy  Coun- 
cil. 


abroad,  shall  be  carried  into  effect  in  such  manner,  and_  subject  to 
such  limitations  and  conditions,  as  His  Majesty  in  Council  shall,  on 
the  recommendation  of  the  said  Judicial  Committee,  direct ;  and  it  shall 
be  lawful  for  His  Majesty  in  Council,  on  such  recommendation,  by 
order,  to  direct  that  such  court  of  justice  shall  carry  the  same  into  effect 
accordingly,  and  thereupon  such  court  of  justice  shall  have  the  same 
powers  of  carrying  into  effect  and  enforcing  such  order  or  decree  as  are 
possessed  by  or  are  hereby  given  to  His  Majesty  in  Council :  Provided 
always,  that  nothing  in  this  Act  contained  shall  impeach  or  abridge  the 
powers,  jurisdiction,  or  authority  of  His  Majesty's  Privy  Council  as  here- 
tofore exercised  by  such  Council,  or  in  anywise  alter  the  constitution  or 
duties  of  the  said  Privy  Council,  except  so  far  as  the  same  are  expressly 
altered  by  this  Act,  and  for  the  purposes  aforesaid. 

22,  dealing  with  delayed  appeals  from  the  Sudder  Dewanny  Adawlut 
courts,  has  been  repealed. 

Orders  made  23.  In    any  case  where  any  order   shall   have  been   made  on  any 

on  such  appeals  such  appeal  as  last 1  aforesaid,  the  same  shall  have  full  force  and 
*°t  th  td  en?ect  notwithstanding  the  death  of  any  of  the  parties  interested  therein; 
ing  death  of  but  'n  a^  cases  where  any  such  appeal  may  have  been  withdrawn  or 
parties,  &c.  discontinued,  or  any  compromise  made  in  respect  of  the  matter  in  dispute, 
before  the  hearing  thereof,  then  the  determination  of  His  Majesty  in 
Council  in  respect  of  such  appeal  shall  have  no  effect. 

1  Refers  to  sec.  21. 


His  Majesty 
empowered  to 
make  orders 
for  regulating 
the  mode  &c. 
of  such  appeals. 


24.  It  shall  be  lawful  for  His  Majesty  in  Council  from  time  to  time 
to  make  any  such  rules  and  orders  as  may  be  thought  fit  for  the 
regulating  the  mode,  form,  and  time  of  appeal  to  be  made  from  the 
decisions  of  the  said  courts  of  Sudder  Dewanny  Adawlut  or  any  other 
courts  of  judicature  in  India  or  elsewhere  to  the  eastward  of  the 
Cape  of  Good  Hope  (from  the  decisions  of  which  an  appeal  lies  to 
His  Majesty  in  Council),  and  in  like  manner  from  time  to  time  to 
make  such  other  regulations  for  the  preventing  delays  in  the  making  or 
hearing  such  appeals,  and  as  to  the  expenses  attending  the  said  appeals, 
and  as  to  the  amount  or  value  of  the  property  in  respect  of  which  any  such 
appeal  may  be  made. 

25.  Repealed. 

26.  Repealed. 

27.  Repealed. 

28.  The  said  Judicial  Committee  shall  have  and  enjoy  in  all  respects 
such  and  the  same  power  of  punishing  contempts  and  of  compelling 
appearances,  and  His  Majesty  in  Council  shall  bave  and  enjoy  in  all 
respects  such  and  the  same  powers  of  enforcing  judgments,  decrees,  and 
orders,  as  are  now  exercised  by  the  High  Court  of  Chancery,  or  the 
Court  of  King's  Bench  (and  both  in  personam  and  in  rem).  .  .  [The 
latter  and  deleted  part  of  the  section  gave  the  same  power  of  enforcing 
decrees,  &c,  as  had  been  given  by  2  and  3  W.  4.  c.  93.  to  any  Ecclesi- 
astical Court.  This  was  repealed  and  other  powers  given,  6  &  7  Vict, 
c.  38.  s.  6,  s.  7  respectively.     See  sec.  7,  p.  1020.] 

29.  Registrar  of  Court  of  Admiralty  may  attend  the  Judicial 
Committee ;  repealed,  S.  L.  R.  Act,  1875. 


es 
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30.  Two  members  of  His  Majesty's  Privy  Council  who  snail  have  Two  retired 
held  the  office  of  judge  in  the  East  Indies   or  any  of   His  Majesty's  *^?™ud  t 
dominions  beyond  the  seas,  and  who,  being  appointed  for  that  purpose  atten<jing  t§e 
by  His  Majesty,  shall  attend  the  sittings  of  the   Judicial  Committee  judicial  Com- 
of  the  Privy  Council,  shall  severally  be  entitled  to  receive  over  and  above  mittee  shall  re- 
any  annuity  granted  to  them  in  respect  of  having   held  such  office  as  ceive  an  al- 
aforesaid,  the  sum  of  four  hundred  pounds  for  every  year  during  which  '"wance. 
they  shall  so  attend  as  aforesaid,  as  an  indemnity  for  the  expense  which 

they  may  thereby  incur ;  and  such  sum  of  four  hundred  pounds  shall 
be  chargeable  upon  and  paid  out  of  the  Consolidated  Fund  of  the 
United  Kingdom  of  Great  Britain  and  Ireland. 

[50  &  51  Vict.  c.  70.  s.  4  amended  this  section  as  follows  : — "Any 
person  who  shall  in  virtue  of  s.  30  of  the  Act  3  &  4  Will.  4.  c.  41.  attend 
the  sitting  of  the  Judicial  Committee  shall  be  deemed  to  be  included 
as  a  member  of  the  said  Committee  for  all  purposes,  and  shall,  if  there 
be  only  one  such  person,  be  entitled  to  receive  the  whole  amount  of  the 
sums  by  the  said  section  provided,  that  is  to  say,  800Z.  for  every  year 
during  which  he  shall  so  attend ;  but  if  there  shall  at  any  time  be  two 
such  persons  they  shall  severally  be  entitled  to  the  sums  provided  in  the 
said  section."] 

31.  Provided  always,  and   be  it  enacted,  That  nothing  herein  con-  Saving  as 
tained  shall  be  held  to  impeach  or  render  void  any  treaty  or  engagement  to  treatles  aP- 
already  entered  into  by  or  on  behalf  of  His  Majesty,  or  be  taken  to  P°mtlng  cer" 
restrain  His  Majesty  from  acceding  to   any  treaty,   with  any   foreign  he^p,.^ 
prince,  potentate,  or  power,  in  which  treaty  it  shall  be  stipulated  that  appeals. 

any  person  or  persons  other  than  the  said  Judicial  Committee  shall  hear 
and  finally  adjudicate  appeals  from  His  Majesty's  Courts  of  Admiralty 
in  causes  of  prize;  but  that  the  judgments,  decrees,  and  orders  of  such 
other  person  or  persons  so  appointed  by  treaty  shall  be  of  the  same  force 
and  effect  of  which  they  would  respectively  have  been  if  this  Act  had  not 
been  passed. 

6  &  7  VICT.  (1843)  c.  38. 
"Judicial  Committee  Act,  1843." 

Preamble  and  sec.  1;  the  words  "  and  be  it  enacted  that,''  wherever 
they  occur;  sec.  12,  to  "enacted  that";  sec.  17,  the  word  "that," 
wherever  it  occurs,  repealed  by  S.  L.  R.  Act,  1891  (54  &  55  Vict, 
c.  67.). 

Sees.  4,  6,  8,  16,  repealed  in  whole ;  and  sec.  1 1  from  "  and  from  "  to 
"  westward  thereof,"  and  from  "  and  all  causes  "  to  "  appealed  from," 
repealed  by  S.  L.  R.  Act,  No.  2,  1874,  37  &  38  Vict.  c.  96. ;  sec.  13 
repealed  by  42  &  43  Vict.  c.  59. ;  and  see  words  repealed  by  sec.  18  and 
Sch.  to  53  &  54  Vict.  c.  27.,  ante,  pp.  900,  902. 

An  Act  to  make  further  Regulations  for  facilitating 
the  hearing  Appeals  and  other  matters  hy  the 
Judicial  Committee  of  the  Privy  Council. 

[28th  July  1843.] 

2.  In  respect  of   all   incidents,  emergents,    dependents,    and    things  Powers  of  the 

adjoined    to,    arising    out    of,    or   connected    with    appeals    from    any  Judicial  Com- 

Ecclesiastical  Court,  [or  from  any  Admiralty  or  Vice-Admiralty  Court]  mit?ee  and 

(save    in    giving  a  definitive   sentence,    or    any   interlocutory    decree  their  surro" 
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2  &  3  W.  4. 
u.  91. 

3  &  4  W.  4. 
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Who  to  be 
surrogates  and 
examiners  of 
the  Judicial 
Committee  in 
Ecclesiastical 


having  the  force  and  effect  of  a  definitive  sentence),  the  said  Judicial 
Committee  and  their  surrogates  shall  have  full  power,  subject  to  such 
rules,  orders,  and  regulations  as  shall  from  time  to  time  be  made  by 
the  said  Judicial  Committee  (with  the  approval  of  Her  Majesty  in 
Council),  to  make  all  such  interlocutory  orders  and  decrees,  and  to 
administer  all  such  oaths  and  affirmations,  and  to  do  all  such  things  as 
may  be  necessary,  or  the  judges  of  the  courts  below  appealed  from  or 
their  surrogates  in  the  cases  appealed,  or  the  judges  of  the  courts 
appealed  to  or  their  surrogates,  [or  the  Lords  Commissioners  of  Appeals 
in  Prize  Causes  or  their  surrogates,]  and  the  judges  delegate  or  their 
condelegates  under  commissions  of  appeal  under  the  great  seal  in 
ecclesiastical  and  maritime  causes  of  appeal,  would  respectively  have  had 
before  an  Act  passed  in  the  third  year  of  the  reign  of  his  late 
Majesty,  intituled  "  An  Act  for  transferring  the  Powers  of  the  High 
Court  of  Delegates,  both  in  ecclesiastical  and  maritime  causes,  to  His 
Majesty  in  Council,"  and  another  Act  passed  in  the  following  Session  of 
Parliament,  intituled  "  An  Act  for  the  better  administration  of  Justice 
in  His  Majesty's  Privy  Council,"  were  passed.  [Words  repealed  in 
brackets,  see  ante,  p.  902.] 

3.  The  surrogates  and  examiners  of  the  Arches  Court  of  Canterbury 
[and  the  High  Court  of  Admiralty  of  England],  and  such  persons 
as  shall  from  time  to  time  be  appointed  surrogates  or  examiners  of 
the  said  Courts,  shall  be  by  virtue  of  this  Act  surrogates  and  examiners 
respectively  of  the  Judicial  Committee  of  the  Privy  Council  in  all  causes 

and  Admiralty  of  appeal  from  Ecclesiastical  Courts  [and  from  any  Admiralty  or  Vice- 
Admiralty  Court.]     [Words  repealed,  p.  902.] 

4.  Repealed. 

5.  Subject  to  such  rules  and  regulations  as  may  from  time  to  time 
be  made  by  the  said  Judicial  Committee  with  the  approval  of  Her 
Majesty  in  Council,  and  save  and  in  so  much  as  the  practice  thereof 
may  be  varied  by  the  said  Acts  of  the  reign  of  his  late  Majesty  or 
by  this  Act,  the  said  causes  of  appeal  to  Her  Majesty  in  Council  shall 
be  commenced  within  the  same  times,  and  conducted  in  the  same  form 
and  manner,  and  by  the  same  persons  and  officers,  as  if  appeals  in 
the  same  causes  had  been  made  to  the  Queen  in  Chancery,  [the  High 
Court  of  Admiralty  of  England,  or  the  Lords  Commissioners 
of  Appeals  in  Prize  Causes  respectively ;  and  all  things  otherwise 
lawfully  done  and  expedited  in  the  said  causes  of  appeal  by  the  registrar 
of  the  High  Court  of  Admiralty  of  England,  his  deputy  or  deputies,  in 
consequence  of  the  passing  of  the  said  Acts  of  the  reign  of  his  late 
Majesty,  shall  be  deemed  to  be  valid  to  all  intents  whatsoever.]  [Words 
repealed,  p.  902.] 

6.  Repealed. 

7.  For  better  punishing  contempts,  compelling  appearances,  and 
enforcing  judgments  of  Her  Majesty  in  Council,  and  all  orders  and 
decrees  of  the  said  Judicial  Committee  or  their  surrogates,  in  all 
causes  of  appeal  from  Ecclesiastical  Courts  [and  from  Admiralty  or 
Vice-Admiralty  Courts,]  Her  Majesty  in  Council  and  the  said  Judicial 
Committee  and  their  surrogates  shall  have  the  same  powers,  by 
attachment  and  committal  of  the  person  to  any  of  Her  Majesty's 
gaols,  and  subsequent  discharge  of  any  person  so  committed,  as  by  any 
statute,  custom,  or  usage  belong  to  the  Judge  of  the  High  Court  of 
Admiralty  of  England ;  and  the  said  Judicial  Committee  shall  have  the 
same  immunities  and  privileges  as  are  conferred  on  the  Judge  of  the 
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B>li  Court  of  Admiralty  of  England  under  an  Act  passed  in  the  fourth 

year  of  the  reign  of  Her  Majesty,  intituled  "  An  Act  to  improve,  the  3  &  4  Vict. 

practice  and  extend  the  jurisdiction  of  the  High  Court  of  Admiralty  of  u.  65. 

England,"  as  fully  as  if  the  same  had  been  thereby  expressly  given  to 

the  said  Judicial  Committee.     [Words  repealed,  p.  902.] 

8.  Orders,  &c,  may  be  enforced  by  sequestration  against  certain 
persons  pronounced  contumacious  and  in  contempt.  [Repealed  by 
S.  L.  B..,  1874,  No.  2,  and  rendered  unnecessary  by  37  &  38  Vict.  c.  85. 
ss.  9,  12,  13.] 

9.  All  inhibitions,  citations,   monitions,  and  other  instruments  inci-  Inhibitions,  &c 
dental  to  or  arising  out  of  such  causes  of  appeal  shall  be  issued  in  '°  b.e  in  Her 
the  name  of  Her  Majesty,  and  under  seal  of  Her  Majesty  in  ecclesiastical  ^J^  £  "d  of 
[and   maritime  causes],  and  shall  be  of   full   authority  in    all    places  force  through- 
throughout  the  dominions  of  Her  Majesty.     [Words  repealed,  p.  902.]  out  the  British 

dominions. 
10    In  all  appeals  in   ecclesiastical   [and   maritime  causes]   to  Her 
Majesty  in  Council  it  shall  be   lawful   for   Her   Majesty  in   Council,     amenteinto 
and  the  said  Judicial  Committee  or  their  surrogates,  at  the  petition  of  thJregistryof 
any  person  interested  in  the  same,  to  decree  monitions  for  the  trans-  the  Admiralty 
mission  of    any  sum  or  sums  of   money  respecting  which   any   order  Court  under 
or  decree  may  be  made,  or  any  questions  may  be  depending  arising  orders,  &c. 
out  of    such  causes,  and  the  proceeds   of   all  ships  or  vessels,  goods, 
and  cargoes,  respecting  which  any  appeals  may  be  depending,  into  the 
registry  of  the  High  Court  of  Admiralty  and  Appeals,  for  the  benefit  of 
the  person  or  persons  who  may  be  ultimately  entitled  thereto,  or  for 
payment  thereof  to  the  person  to  whom  the  same  may  be  lawfully  due. 
[Words  repealed,  p.  902.] 

11.  It  shall  be  lawful  for  Her  Majesty,  by  Order  in  Council,  to  All  appeals 
direct  that  all  causes  of  appeal  from  Ecclesiastical  Courts,  and  from  from  Eccle- 
the    Vice  Admiralty    Court  of  the    Cape  of   Good   Hope,    and   all  siastical  [and 
Vice-Admiralty  Courts  to  the  westward  thereof,  in  which  the  appeal  Admiralty 
and   petition  of   reference   to   Her   Majesty    shall    have    been    lodged  refeTre^  to  {j^ 
in  the  registry  of  the   High  Court  of  Admiralty    and  Appeals  within  Judicial  Corn- 
twelve  calendar  months  from  the  giving  or  pronouncing  of  any  order,  mittee  by  an 
decree,  or  sentence  appealed  from,  and  all  causes  of  appeal  from  Vice-  Order  in  Coun- 
Admiralty   Courts   to  the  eastward  of  the   Cape  of  Good  Hope,  in 

which  the  appeal  and  petition  of  reference  to  Her  Majesty  shall  have 
been  lodged  in  the  registry  of  the  High  Court  of  Admiralty  and 
Appeals  within  eighteen  calendar  months  from  the  giving  or  pro- 
nouncing any  order,  decree,  or  sentence  appealed  from,  shall  be  referred 
to  the  Judicial  Committee  of  the  Privy  Council,  and  the  said  Judicial 
Committee  and  their  surrogates  shall  have  full  power  forthwith  to 
proceed  in  the  said  appeals,  and  the  usual  inhibition  and  citation  shall  be 
decreed  and  issued,  and  all  usual  proceedings  taken,  as  if  the  same  had 
been  referred  to  the  said  Judicial  Committee  by  a  special  order  of  her 
Majesty  in  Council  in  each  cause  respectively.  [Words  in  italics  repealed 
by  S.  L.  E.  1874,  No.  2 ;  and  see  Sch.  to  26  &  27  Vict.  c.  24.] 

12.  As  well  the  costs  of  defending  any  decree  or  sentence  appealed  Costs  may  be 
from  as  of  prosecuting  any  appeal,  or  in  any  manner  intervening  in  awarded  by  the 
any  cause  of   appeal,  and   the  costs  on  either  side,  or  of   any  party,  Judicial  Com- 
in  the  court  below,  and  the  costs  of  opposing  any  matter  which  shall  mltt<je>  anc* 

be  referred  to  the  said  Judicial  Committee,  and  the  costs  of  all  such  • 

issues  as  shall  be  tried  by  direction  of  the  said  Judicial  Committee 
respecting  any  such  appeal  or  matter,   shall  be  paid  by  such   party 
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or  parties,  person  or  persons,  as  the  said  Judicial  Committee  shall 
order,  and  such  costs  shall  be  taxed  as  in  and  by  the  said  Act  for 
the  better  Administration  of  Justice  in  the  Privy  Council  is  directed 
respecting  the  costs  of  prosecuting  any  appeal  or  matter  referred  by 
Her  Majesty  under  the  authority  of  the  said  Act,  save  the  costs  arising 
out  of  any  ecclesiastical  [or  maritime]  cause  of  appeal,  which  shall  be 
taxed  by  the  registrar  herein-after  named,  or  his  assistant  registrar. 
[See  ante,  p.  902.] 

13.  [That  the  registrar  of  the  High  Court  of  Admiralty  of  Eng- 
land for  the  time  being  may  be  appointed  by  Her  Majesty  to  be 
registrar  of  Her  Majesty  in  ecclesiastical  and  maritime  causes,  and 
shall  have  power  to  appoint  an  assistant  registrar,  as  provided  by  an 
Act  passed  in  the  fourth  year  of  the  reign  of  Her  Majesty,  intituled 
"  An  Act  to  make  Provision  for  the  Judge,  Registrar,  and  Marshal  of 
the  High  Court  of  Admiralty  of  England,'"  and  shall  during  his  good 
behaviour,  and  while  he  shall  be  registrar  of  the  said  High  Court  of 
Admiralty,  hold  his  office  of  registrar  of  Her  Majesty  in  ecclesiastical 
and  maritime  causes,  and  shall  do  all  such  things,  and  shall  have  the 
same  powers  and  privileges  in  respect  to  the  same,  as  belong  to  his  pre- 
decessors in  the  office  of  registrar  of  His  Majesty  in  ecclesiastical  and 
maritime  causes.]     Repealed. 

14.  All  records,  muniments,  books,  papers,  wills,  and  other  documents 
remaining  in  the  registry  of  the  High  Court  of  Admiralty  and  Appeals, 
appertaining  to  the  late  High  Court  of  Delegates  and  Appeals  for  Prizes, 
shall  be  and  remain  in  the  custody  and  possession  of  the  said  registrar 
of  Her  Majesty  in  ecclesiastical  and  maritime  causes. 

15.  It  shall  be  lawful  for  the  said  Judicial  Committee  from  time  to 
time  to  make  such  rules,  orders,  and  regulations  respecting  the  practice 
and  mode  of  proceeding  in  all  appeals  from  Ecclesiastical  [and 
Admiralty  and  Vice-Admiralty]  Courts,  and  the  conduct  and  duties 
of  the  officers  and  practitioners  therein,  and  to  appoint  such  officer 
or  officers  as  may  be  necessary  for  the  execution  of  processes  under 
the  said  seal  of  Her  Majesty,  and  in  respect  to  all  appeals  and  other 
matters  referred  to  them,  as  to  them  shall  seem  fit,  and  from  time  to  time 
to  repeal  or  alter  such  rules,  orders,  or  regulations  :  Provided  always,  that 
no  such  rules,  orders,  or  regulations  shall  be  of  any  force  or  effect  until 
the  same  shall  have  been  approved  by  Her  Majesty  in  Council.  [Words 
repealed,  p.  902.] 

16.  Repealed. 

17.  In  this  Act  all  words  denoting  a  male  person  shall  be  taken 
to  include  a  female  also,  and  all  words  denoting  one  person  or  thing 
shall  be  taken  to  include  also  several  persons  or  things,  unless  a 
contrary  sense  shall  clearly  appear  fron  the  context;  and  the  words 
"Arches  Court  of  Canterbury,"  used  in  this  Act,  shall  be  construed 
to  extend  to  such  court  as  shall  exercise  the  jurisdiction  of  the  said 
court  or  be  substituted  for  the  same;  and  wherever  the  words 
"  Ecclesiastical  Court "  have  been  used  in  this  Act  the  same  shall  be 
construed  to  extend  to  such  court  as  shall  exercise  the  jurisdiction 
or  any  part  of  the  jurisdiction  exercised  by  any  ecclesiastical  court 
or  be  substituted  for  the  same ;  and  the  words  "  ecclesiastical  and 
maritime  cause  of  appeal "  shall  be  construed  to  extend  to  causes  appealed 
from  ecclesiastical  courts  and  such  court  as  shall  exercise  the  jurisdiction 
or  any  part  of  the  jurisdiction  exercised  by  any  ecclesiastical  court  or  be 
substituted  for  the  same. 
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Preamble  and  sec.  1  to  "  same,  That  "  ;  the  words  "  and  be  it  enacted 
that "  wherever  they  occur,  except  in  sec.  8 ;  sec.  8,  the  words  "  and 
be  it  enacted";  sec.  9,  the  word  "that"  before  "the  said  judicial," 
repealed  by  S.  L.  R.  Act,  1891,  c.  67. 

Sees.  6,  7, 13  repealed  by  S.  L.  E.  1874,  No.  2  (37  &  38  Vict.  c.  96). 
Sees.  2  to  5  inclusive  repealed  by  46  &  47  Vict.  (1883)  c.  57.  sec.  113 
and  3rd  sch. 

[And  for  words  in  sec.  12  repealed,  see  Sch.  to  53  &  54  Vict. 
c.  27.,  ante,  p.  902.] 

An  Act  for  amending  an  Act  passed  in  the  Fourth.  Year 
of  the  Reign  of  His  late  Majesty,  intituled  "  An 
Act  for  the  better  Administration  of  Justice  in  His 
Majesty's  Privy  Council";  and  to  extend  its  Juris- 
diction and  Powers.  [6th  August  1844.] 

Preamble  and   sec.    1.      This   part  of  the   Act  narrated: — That  by  Her  Majesty, 
certain  "  laws  now   in   force   in  certain  of  Her  Majesty's  colonies  and  hy  Order  m 
possessions  abroad  no  appeal  can  be  brought  to  Her  Majesty  in  Council  pr^do'fo^the 
for  the  reversal  of  the  judgments,  sentences,  decrees,  and  orders  of  any  admission  of  an 
courts  of    justice  within    such    colonies,    save   only    of   the   Courts    of  appeal  from 
error  or  courts  of   appeal  within   the  same,    and  it  is  expedient  that  any  colony, 
Her  Majesty  in  Council  should  be  authorized  to  provide  for  the  admis-  although  there 
sion  of  appeals  from  other  courts  of   justice  within  such  colonies    or  snaLtnotbea 
possessions."     The  Act  then  provided  :—  £°uof  ^p^Zun 

It  shall  be  competent  to  Her  Majesty,  by  any  Order  or  Orders  to  be  such  colony ; 
from   time   to   time  for   that   purpose   made  with  the  advice    of    Her  and  may  re- 
Privy  Council,  to  provide  for  the  admission  of  any  appeal  or  appeals  T0^e  sucl1 
to  Her  Majesty  in  Council  from  any  judgments,  sentences,  decrees,  or  orders- 
orders  of  any  court  of  justice  within  any  British  colony  or  possession 
abroad,  although  such  court  shall  not  be  a  court  of  errors  or  a  court 
of   appeal   within   such   colony   or   possession ;    and    it   shall   also    be 
competent  to  Her  Majesty,  by  any  such  Order  or  Orders  as  aforesaid,  to 
make  all  such  provisions  as  to  Her  Majesty  in  Council  shall  seem  meet 
for  the  instituting  and  prosecuting  any  such  appeals,  and  for  carrying 
into  effect  any  such  decisions  or  sentences  as  Her  Majesty  in  Council 
shall  pronounce  thereon  :  Provided  always,  that  it  shall  be  competent 
to  Her  Majesty  in  Council  to  revoke,  alter,  and  amend  any  such  Order  Orders  may  be 
or  Orders  as  aforesaid,  as  to  Her  Majesty  in  Council  shall  seem  meet :  either  general 
Provided  also,  that  any  such  Order  as  aforesaid  may  be  either  general  or  special, 
and  extending   to  all  appeals  to  be  brought  from  any  such  court  of 
justice  as  aforesaid,  or  special  and  extending  only  to  any  appeal  to  be  General  orders 
brought  in  any  particular  case  :  Provided  also,  that  every  such  general  *?  be  Put- 
Order  in  Council  as  aforesaid  shall  be  published  in  the  London  Gazette         d- 
within   one  calendar  month  next  after  the  making  thereof :  Provided 
also,  that  nothing  herein  contained  shall  be  construed  to  extend  to  take  NottJ:ng  herein 
away  or  diminish  any  power  now  by  law  vested  in  Her  Majesty  for  presentVowers 
regulating   appeals   to  Her  Majesty  in  Council    from   the  judgments,  for  regulating 
sentences,  decrees,  or  orders  of  any  courts  of  justice  within  any  of  Her  appeals  from 
Majesty's  colonies  or  possessions  abroad.  the  colonies. 

Sees.  2,  3,  4,  5,  6,  7,  dealing  with  extension  of  letters  patent,  &c. 
repealed.     [See  head-notes.] 
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Judicial  Com- 
mittee may 
appoint  clerk 
of  Privy  Coun- 
cil to  take 
proofs  in 
matters  re- 
ferred to  them. 

Judicial  Com- 
mittee may 
proceed  to 
hearing  of 
appeals  with- 
out special 
order  of 
reference. 


Proviso. 


Judicial  Com- 
mittee may  re- 
quire notes  of 
evidence  taken 
in  the  courts  of 
any  colony,  &c. 
of  the  Crown. 


Judicial  Com- 
mittee may 
make  rules  to 
be  binding 
upon  such 
courts  re- 
quiring judges' 
notes  of  evi- 
dence, reasons 
for  judgments, 
&c. 


In  cases  of 
neglect  to  com- 
ply with  Order 
of  Council 
persons  so 
neglecting  may 
be  punished  as 
for  contempt. 


8.  Provided  always,  and  be  it  enacted,  that  in  the  case  of  any 
matter  or  thing  referred  to  the  Judicial  Committee,  it  shall  be  lawful 
for  the  said  Committee  to  appoint  one  or  other  of  the  clerks  of  the 
Privy  Council  to  take  any  formal  proofs  required  to  be  taken  in  dealing 
with  the  matter  or  thing  so  referred,  and  shall,  if  they  so  think  fit,  pro- 
ceed upon  such  clerk's  report  to  them  as  if  such  formal  proofs  had  been 
taken  by  and  before  the  said  Judicial  Committee. 

9.  In  case  any  petition  of  appeal  whatever  shall  be  presented, 
addressed  to  Her  Majesty  in  Council,  and  such  petition  shall  be 
duly  lodged  with  the  clerk  of  the  Privy  Council,  it  shall  be  lawful 
for  the  said  Judicial  Committee  to  proceed  in  hearing  and  reporting 
upon  such  appeal,  without  any  special  Order  in  Council  referring  the 
same  to  them,  provided  that  Her  Majesty  in  Council  shall  have,  by 
an  Order  in  Council  in  the  month  of  November,  directed  that 
all  appeals  shall  be  referred  to  the  said  Judicial  Committee,  on  which 
petitions  may  be  presented-  to  Her  Majesty  in  Council  during  the 
twelve  months  next  after  the  making  of  such  Order;  and  the  said 
Judicial  Committee  shall  proceed  to  hear  and  report  upon  all  such 
appeals  in  like  manner  as  if  each  such  appeal  had  been  referred  to  the 
said  Judicial  Committee  by  a  special  Order  of  Her  Majesty  in  Council : 
Provided  always,  that  it  shall  be  lawful  for  Her  Majesty  in  Council  at 
any  time  to  rescind  any  general  order  so  made ;  and  in  case  of  such 
Order  being  so  rescinded,  all  petitions  of  appeals  shall  in  the  first 
instance  be  preferred  to  Her  Majesty  in  Council,  and  shall  not  be 
proceeded  with  by  the  said  Judicial  Committee  without  a  special  order 
of  reference. 

10.  It  shall  be  lawful  for  the  said  Judicial  Committee  to  make  an 
order  or  orders  on  any  court  in  any  colony  or  foreign  settlement, 
or  foreign  dominion  of  the  Crown,  requiring  the  judge  or  judges  of 
such  court  to  transmit  to  the  clerk  of  the  Privy  Council  a  copy  of 
the  notes  of  evidence  in  any  cause  tried  before  such  court,  and  of  the 
reasons  given  by  the  judge  or  judges  for  the  judgment  pronounced  in 
any  case  brought  by  appeal  or  by  writ  of  error  before  the  said  Judicial 
Committee. 

U.  It  shall  and  may  be  lawful  for  the  said  Judicial  Committee 
to  make  any  general  rule  or  regulation,  to  be  binding  upon  all  courts 
in  the  colonies  aud  other  foreign  settlements  of  the  Crown,  requiring 
the  judges'  notes  of  the  evidence  taken  before  such  court  on  any 
cause  appealed,  arid  of  the  reasons  given  by  the  judges  of  such  court, 
or  by  any  of  them,  for  or  against  the  judgment  pronounced  by  such 
court;  which  notes  of  evidence  and  reasons  shall  by  such  court 
be  transmitted  to  the  clerk  of  the  Privy  Council  within  one  calendar 
month  next  after  the  leave  given  by  such  court  to  prosecute  any  appeal 
to  Her  Majesty  in  Council ;  and  such  order  of  the  said  Committee  shall 
be  binding  upon  all  judges  of  such  courts  in  the  colonies  or  foreign  settle- 
ments of  the  Crown. 

12.  In  all  causes  of  appeal  to  Her  Majesty  in  Council  from  Ecclesi- 
astical Courts,  [and  from  Admiralty  or  Vice-Admiralty  Courts], 
which  now  are  or  may  hereafter  be  depending,  in  which  any  person 
duly  monished  or  cited  or  requested  to  comply  with  any  lawful  order 
or  decree  of  Her  Majesty  in  Council,  or  of  the  Judicial  Committee 
of  the  Privy  Council  or  their  surrogates,  made  before  or  after  the 
passing  of  this  Act,  shall  neglect  or  refuse  to  pay  obedience  to  such 
lawful  order  or  decree,  or  shall  commit  any  contempt  of  the  process 
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under  the  seal  of  Her  Majesty  in  ecclesiastical  [and  maritime]  causes, 
it  shall  be  lawful  for  the  said  Judicial  Committee  or  their  surrogates  to 
pronounce  such  persoa  to  be  contumacious  and  in  contempt,  and,  after 
he  or  she  shall  have  been  so  pronounced  contumacious  and  in  contempt, 
to  cause  process  of  sequestration  to  issue  under  the  said  seal  of  Her 
Majesty  against  the  real  and  personal  estate,  goods,  chattels,  and  effects, 
wheresoever  lying  within  the  dominions  of  Her  Majesty,  of  the  person 
against  or  upon  whom  such  order  or  decree  shall  have  been  made,  in 
order  to  enforce  obedience  to  the  same  and  payment  of  the  expenses 
attending  such  sequestration,  and  all  proceedings  consequent  thereon, 
and  to  make  such  further  order  in  respect  of  or  consequent  on  such 
sequestration,  and  in  respect  to  such  real  and  personal  estates,  goods, 
chattels,  and  effects  sequestrated  thereby,  as  may  be  necessary,  or  for 
payment  of  moneys  urising  from  the  same  to  the  person  to  whom  the 
same  may  be  due,  or  into  the  registry  of  the  High  Court  of  Admiralty 
and  Appeals,  for  the  benefit  of  those  who  may  be  ultimately  entitled 
thereto.     [See  words  repealed,  ante,  p.  902.] 

13.  Repealed. 

14  &  15  VICT.  (1851)  c.  83. 

Amending  3  &  4  Will.  4.  c.  41.  as  to  the  quorum  of  the  Judicial 
Committee. 

Sec.  16  provided :  "  No  matter  shall  be  heard,  nor  shall  any  order, 
report,  or  recommendation  be  made  by  the  Judicial  Committee  in 
pursuance  of  any  Act,  unless  in  the  presence  of  at  least  three  members 
of  the  said  Committee,  exclusive  of  the  Lord  President  of  Her  Majesty's 
Privy  Council  for  the  time  being." 


16  &  17  VICT.  (1853)  c.  85. 

This  Act  gives  the  registrar  of  Her  Majesty's  Privy  Council  power  to 
take  affidavits  and  administer  oaths ;  and  provides  for  the  appointment 
of  a  deputy-registrar.  [Under  this  Act  Mr.  Geo.  Pearson  Wheeler  was 
appointed  deputy-registrar  during  absence  of  the  registrar,  Mr.  Faber.] 


34    &    35    VICT.    (1871)    c.    91. 

[Repealed  by  S.  L.  R.  Act,  1893,  c.  54.  J 

This  statute  gave  power  to  Her  Majesty  within  twelve  months  after 
the  passing  of  the  Act,  by  warrant  under  her  sign  manual,  to  appoint 
four  persons  qualified  as  in  the  Act  mentioned,  whether  already  members 
of  the  Judicial  Committee  or  not,  to  act  as  members  of  the  Judicial 
Committee.  And  further,  it  gave  power  to  Her  Majesty  from  time  to 
time,  within  two  years  after  the  passing  of  the  Act,  by  a  like  warrant  to 
fill  any  vacancies  occasioned  by  death  or  otherwise  in  the  offices  of  the 
persons  so  appointed. 

Any  person  appointed  under  the  Act  was  to  be  specially  qualified  as 
being  or  having  been  one  of  the  judges  of  one  of  Her  Majesty's  superior 
courts  at  Westminster,  or  a  Chief  Justice  of  the  High  Court  at  Fort 
William  in  Bengal,  Madras,  or  Bombay,  or  of  the  late  Supreme  Court 
of  Judicature  at  Fort  William  in  Bengal. 

S  2340.  3  T 
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Where  any  person  was  appointed  in  pursuance  of  the  Act,  he  was  on 
his  appointment  to  vacate  his  office  as  judge  aforesaid;  but  as  to  pension 
was  to  be  in  the  same  position  as  if  no  such  appointment  had  been  made. 

Each  judge  was  to  have  a  salary  of  5,000Z.,  including  any  pension  he 
was  entitled  to. 


36  &  37  VICT.  (1873)  c.  66. 
Judicature  Act  of  1873. 

This  Act  [sec.  18  (5)]  transferred  to  the  Court  of  Appeal  all  juris- 
diction of  the  Judicial  Committee  upon  appeal  from  any  judgment  or 
order  of  the  High  Court  of  Admiralty  [in  England] ;  or  from  any 
order  in  lunacy.  And  now  appeals  from  the  Admiralty  Court  go  to  the 
Appeal  Court,  and  from  thence  to  the  House  of  Lords. 

[See  37  &  38  Vict.  c.  83. ;  38  &  39  Vict.  [Judicature  Act  of  1875] 
c.  77.,  postponing  parts  of  Act ;  and  39  &  40  Vict.  c.  59.  declaring  what 
appeals  should  go  to  the  House  of  Lords,  and  repealing  sees.  20  and  21 
of  the  Judicature  Act  of  1873.]     See  note,  ante,  p.  405. 


39  &  40  YICT.  (1876)  c.  59. 
Appellate  Jurisdiction  Act,  1876. 

Appointment  of  6.  Eor  the  purpose  of  aiding  the  House  of  Lords  in  the  hearing  and 
Lords  of  Appeal  determination  of  appeals  Her  Majesty  may  at  any  time  ...  by 
Ee  Ma^stv  letters  patent  appoint  two  qualified  persons  to  be  Lords  of  Appeal  in 
Ordinary. 

A  person  shall  not  be  qualified  to  be  appointed  by  Her  Majesty 
a  Lord  of  Appeal  in  Ordinary  unless  he  has  been  at  or  before  the  time 
of  his  appointment  the  holder  for  a  period  of  not  less  than  two  years  of 
some  one  or  more  of  the  offices  in  this  Act  described  as  high  judicial 
offices,  or  has  been  at  or  before  such  time  as  aforesaid  for  not  less  than 
fifteen  years  a  practising  barrister  in  England  or  Ireland,  or  a  practising 
advocate  in  Scotland. 

Every  Lord  of  Appeal  in  Ordinary  shall  hold  his  office  during  good 
behaviour,  and  shall  continue  to  hold  the  same  notwithstanding  the  demise 
of  the  Crown,  but  he  may  be  removed  from  such  office  on  the  address  of 
both  Houses  of  Parliament. 

There  shall  be  paid  to  every  Lord  of  Appeal  in  Ordinary  a  salary  of 
6,000Z.  a  year. 

Every  Lord  of  Appeal  in  Ordinary,  unless  he  is  otherwise  entitled  to 
sit  as  a  member  of  the  House  of  Lords,  shall  by  virtue  and  according 
to  the  date  of  his  appointment  be  entitled  during  his  life  to  rank  as  a 
baron  by  such  style  as  Her  Majesty  may  be  pleased  to  appoint,  and 
shall  ...  be  entitled  to  a  writ  of  summons  to  attend  and  to  sit  and 
vote  in  the  House  of  Lords ;  his  dignity  of  a  Lord  of  Parliament  shall 
not  descend  to  his  heirs.  [See  50  &  51  Vict.  c.  70.  s.  2,  a  right  given  to 
sit  and  vote  in  the  House  of  Lords  during  life.] 

On  any  Lord  of  Appeal  in  Ordinary  vacating  his  office  by  death, 
resignation,  or  otherwise,  Her  Majesty  may  fill  up  the  vacancy  by  the 
appointment  of  another  qualified  person. 

A  Lord  of  Appeal  in  Ordinary  shall,  if  a  Privy  Councillor,  be  a 
member  of  the  Judicial  Committee  of  the  Privy  Council,  and,  subject  to 
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the  due  performance  by  a  Lord  of  Appeal  in  Ordinary  of  his  duties  as 
to  the  hearing  and  dete-mining  of  appeals  in  the  House  of  Lords,  it 
shall  be  his  duty,  being  a  Privy  Councillor,  to  sit  and  act  as  a  member 
of  the  Judicial  Committee  of  the  Privy  Council. 

8.  For  preventing  delay  in  the  administration  of  justice  the  House  Hearing  and 
of  Lords  may  sit  and  act  for  the  purpose  of  hearing  and  determining  determination 
appeals,  and  also  for  the  purpose  of  Lords  of  Appeal  in  Ordinary  taking  ?f  appe^L^^ 
their   seats   and  the    oaths,  during    any  prorogation  of  Parliament  at  0f  pPrijament. 
such  time  and  in  such  manner  as  may  be  appointed  by  order  of  the 
House  of  Lords  made  during  the  preceding  session  of  Parliament ;  and 
all  orders  and  proceedings  of  the  said  House  in  relation  to  appeals  and 
matters  connected  therewith  during  such  prorogation  shall  be  as  valid 
as  if  Parliament  had  been  then  sitting  ;  but  no  business  other  than  the 
hearing  and  determination  of  appeals  and  the  matters  connected  there- 
with, and  Lords  of  Appeal  in  Ordinary  taking  their  seats  and  the  oaths 
as  aforesaid,  shall  be  transacted  by  such  House  during  such  prorogation. 
[Words  repealed  by  S.  L.  R.  Act  have  been  deleted,  57  &  58  Vict.  c.  56.] 

Sec.  9  provided  for  the  hearing  and  determination  of  appeals  during 
a  dissolution  of  Parliament,  and  that  "  It  shall  be  lawful  for  Her  Majesty, 
by  writing  under  her  sign  manual,  to  authorize  the  Lords  of  Appeal  in 
the  name  of  the  House  of  Lords  to  hear  and  determine  appeals  during 
the  dissolution  of  Parliament,  and  for  that  purpose  to  sit  in  the  House 
of  Lords  at  such  times  as  may  be  thought  expedient ;  and  upon  such 
authority  as  aforesaid  being  given  by  Her  Majesty,  the  Lords  of  Appeal 
may,  during  such  dissolution,  hear  and  determine  appeals  and  act  in  all 
matters  in  relation  thereto  in  the  same  manner  in  all  respects  as  if  their 
sittings  were  a  continuation  of  the  sittings  of  the  House  of  Lords,  and 
may  in  the  name  of  the  House  of  Lords  exercise  the  jurisdiction  of  the 
House  of  Lords  accordingly." 

14.  [Whereas  by  the  Act  of  the  session  of  the  thirty -fourth  and  Amendment  of 
thirty- fifth  years  of  the  reign  of  her  present  Majesty,  chapter   ninety-  the  Act  of  34  & 
one,  intituled  "  An  Act  to  make  further  provision  for  the  despatch  of  35  v.ict-  c"  9^" 
business  by  the  Judicial  Committee  of  the  Privy  Council,"  Her  Majesty  constitution  of 
was  empowered  to  appoint  and  did  appoint  four  persons  qualified  as  in  the  privy 
that  Act  mentioned  to  act  as  members  of  the  Judicial  Committee  of  the  Council. 
Privy  Council  at  such  salaries  as  are  in  the  said  Act  mentioned,  in  this 
Act  referred  to  as  paid  judges  of  the  Judicial  Committee  of  the  Privy 
Council : 

And  whereas  the  power  given  by  the  said  Act  of  filling  any  vacancies 
occasioned  by  death,  or  otherwise,  in  the  offices  of  the  persons  so 
appointed,  has  lapsed  by  efflux  of  time,  and  Her  Majesty  has  no  power 
to  fill  any  such  vacancies: 

Be  it  enacted,  That  whenever  any  two  of  the  paid  judges  of  the 
Judicial  Committee  of  the  Privy  Council  have  died  or  resigned],  Her 
Majesty  may  appoint  a  third  [Lord  of  Appeal  in  Ordinary  in  addition  to 
the  Lords  of  Appeal  in  Ordinary  herein-before  authorized  to  be 
appointed,]  and  [on  the  death  or  resignation  of  the  remaining  two  paid 
judges  of  the  Judicial  Committee  of  the  Privy  Council  Her  Majesty 
may  appoint]  a  fourth  Lord  of  Appeal  in  Ordinary,  in  addition  to  the 
Lords  of  Appeal  in  Ordinary  aforesaid ;  and  may  from  time  to  time  fill 
up  any  vacancies  occurring  in  the  offices  of  such  third  and  fourth  Lord 
of  Appeal  in  Ordinary.  [Within  brackets  repealed  by  S.  L  R  Act 
1894,  c.  56.]  '  ' 

Any  Lord  of  Appeal  in  Ordinary  appointed  in  .pursuance  of  this 
section  shall  be  appointed  in  the  same  manner,  hold  his  office  by  the 
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same  tenure,  be  entitled  to  the  same  salary  and  pension,  and  in  all 
respects  be  in  the  same  position  as  if  he  were  a  Lord  of  Appeal  in 
Ordinary  appointed  in  pursuance  of  the  power  in  this  Act  before  given 
to  Her  Majesty. 

Her  Majesty  may  by  Order  in  Council,  with  the  advice  of  the 
Judicial  Committee  of  Her  Majesty's  Privy  Council  or  any  five  of  them, 
of  whom  the  Lord  Chancellor  shall  be  one,  and  of  the  archbishops  and 
bishops  being  members  of  Her  Majesty's  Privy  Council,  or  any  two  of 
them,  make  rules  for  the  attendance,  on  the  hearing  of  ecclesiastical 
cases,  as  assessors  of  the  said  Committee,  of  such  number  of  the  arch- 
bishops and  bishops  of  the  Church  of  England  as  may  be  determined  by 
such  rules. 

The  rules  may  provide  for  the  assessors  being  appointed  for  one  or 
more  year  or  years,  or  by  rotation  or  otherwise,  and  for  filling  up  any 
temporary  or  other  vacancies  in  the  office  of  assessor. 

Any  rule  made  in  pursuance  of  this  section  shall  be  laid  before  each 
House  of  Parliament  within  forty  days  after  it  is  made  if  Parliament  be 
then  sitting,  or,  if  not  then  sitting,  within  forty  days  after  the  com- 
mencement of  the  then  next  session  of  Parliament. 

If  either  House  of  Parliament  present  an  address  to  Her  Majesty 
within  forty  days  after  any  such  rule  has  been  laid  before  such  House, 
praying  that  any  such  rule  may  be  annulled,  Her  Majesty  may  there- 
upon by  Order  in  Council  annul  the  same,  and  the  rule  so  annulled  shall 
thenceforth  become  void,  but  without  prejudice  nevertheless  to  the 
making  of  any  other  rule  in  its  place,  or  to  the  validity  of  anything  which 
may  in  the  meantime  have  been  done  under  any  such  rule. 

By  sec.  24,  sees.  20  and  21  of  36  &  37  Vict.  (1873)  c.  66.,  which 
attempted  to  abolish  the  House  of  Lords  and  the  Judicial  Committee  as 
supreme  and  ultimate  appeal  courts,  were  repealed. 

By  sec.  25,  "  high  judicial  office  "  means  any  of  the  following  offices : — 
The  office  of  Lord  Chancellor  of  Great  Britain  or  Ireland  or  of 
paid  Judge  of  the  Judicial  Committee  of  the  Privy  Council,  or  of  judge 
of  one  of  Her  Majesty's  superior  courts  of  Great  Britain  and  Ireland. 
And  in  the  latter  expression,  "  Superior  courts  "  means,  as  to  England, 
Her  Majesty's  High  Court  of  Justice  and  Her  Majesty's  Court  of 
Appeal,  &c. ;  as  to  Ireland,  the  superior  courts  of  law  and  equity  at. 
Dublin ;  as  to  Scotland,  the  Court  of  Session. 

This  was  amended  by  50  &  51  Vict.  c.  70.,  which  see  below. 


44  &  45  VICT.  (1881)  c.  3. 

1.  Every  person  holding  or  who  has  held  in  England  the  office  of  a 
Lord  Justice  of  Appeal  shall,  if  a  member  of  Her  Majesty's  Privy 
Council  in  England,  be  a  member  of  the  Judicial  Committee  of  the 
Privy  Council. 


46  &  47  VICT.  (1883)  c.  57. 
Patents,  Designs,  and  Trade  Marks  Act. 

By  sec.  25,  the  term  of  a  patent  may  be  extended  by  the  Judicial 
Committee, 
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50  &  51  VIOT.  (1887)  c.  70. 

An  Act  to  amend  the  Appellate  Jurisdiction  Act,  1876. 

[16th  September  1887.] 

WHEEEAS  it  is  expedient  to  amend  the  Appellate  .Jurisdiction  39  &  40  Vict. 
Act,  1876.  c-  59" 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho 
rity  of  the  same,  as  follows  : 

1.  Whereas  it  is  expedient  that  any  Lord  of  Appeal,  as  defined  by  the  Lord  of  Appeal 
Appellate  Jurisdiction  Act,  1876,  notwithstanding  that  he  may  not  be  a  may  take  his 
Lord  of  Appeal  in  Ordinary  within  the  meaning  of  that  Act,  should  be  seaQ    *"!?<![, 
empowered  to  take  his  seat  and  the  oaths  at  the  sittings  of  the  House  of 

Lords  for  hearing  and  determining  appeals  during  the  prorogation  of 
Parliament :  Be  it  enacted  that,  notwithstanding  anything  in  the  eighth 
section  of  the  said  Act  contained,  every  Lord  of  Appeal  shall  be 
empowered  to  take  his  seat  and  the  oaths  at  any  such  sitting  of  the 
House  of  Lords  during  prorogation. 

2.  The  sixth  section  of  the  Appellate  Jurisdiction  Act,  1876,  shall  -Retired  Lord 
be  construed  and  take  effect,  as  well  in  respect  of  any  Lord  of  Appeal  °  Appeal  in 

in  Ordinary  heretofore  appointed  under  that  Act,  as  of  any  such  Lord    -t  ^n  jjJ^g  ^f 

hereafter  appointed,  so  as  to  entitle  any  person  so  appointed  to  sit  and  Lords. 

vote  as  a  member  of  the  House  of  Lords  during  his  life  as  fully  as  if  the 

words  "  during  the  time  that  he   continues  in  his  office  as  a  Lord  of 

Appeal  in  Ordinary,  and  no  longer "   had  been  omitted  from  the  said 

section. 

3.  The  Judicial  Committee  of  the  Privy  Council  as  formed  under  the  Amendment  of 
provisions  of  the  first  section  of  the  Act  of  the  third  and  fourth  William  3  &  4  "W.  4. 
the  Fourth,  chapter  forty-one,  intituled  "  An  Act  for  the  better  adminis-  c' 

tration  of  Justice  in  His  Majesty's  Privy  Council,"  shall  include  such 
members  of  Her  Majesty's  Privy  Council  as  are  for  the  time  being  holding 
or  have  held  any  of  the  offices  in  the  Appellate  Jurisdiction  Act,  1876, 
and  this  Act,  described  as  high  judicial  offices. 

4.  Any  person  who  shall  in  virtue  of  the  thirtieth  section  of  the  Act  Kemuneration 
of  the  third  and  fourth  William  the  Fourth,  chapter  forty-one,  attend  ™  Judicial 
the  sittings  of  the   Judicial  Committee  of  the  Privy   Council,  shall  be  Committee, 
deemed  to  be  included  as  a  member  of  the  said  Committee  for  all 
purposes,  and  shall,  if  there  be  only  one  such  person,  be  entitled  to 

receive  the  whole  amount  of  the  sums  by  the  said  section  provided,  that 
is  to  say,  eight  hundred  pounds  for  every  year  during  which  he  shall  so 
attend ;  but  if  there  shall  at  any  time  be  two  such  persons,  they  shall 
severally  be  entitled  to  the  sums  provided  in  the  said  section. 

5.  The  expression  "  high  judicial  office  "  as  defined  in  the  twenty-  Amendment  of 
fifth  section  of  the  Appellate  Jurisdiction  Act,  1876,  shall  be  deemed  to  39  &  40  Vict. 
include  the  office  of  a  Lord  of  Appeal  in  Ordinary  and  the  office  of  a  c-  59-  6-  25- 
member  of  the  Judicial  Committee  of  the  Privy  Council. 

6.  This  Act  may  be  cited  as  the  Appellate  Jurisdiction  Act,  1887.         Short  title. 

57  &  58  VICT.  c.  39. 
The  "  Prize  Courts  "  Act,  1894,  ante,  p.  926. 
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58  &  59  VICT.  (1895)  c.  44 

An  Act  to  amend  the  Law  relating  to   the  Judicial 
Committee  of  her  Majesty's  Privy  Council, 

[6th  July  1895.J 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : — 

Provision  a3  to      1. — (!•)  ^  anv  person  being  or  having  been  Chief  Justice  or  a  judge 

persons  being     of  the  Supreme  Court  of  the  Dominion   of  Canada,  or  of  a  superior 

or  having  been  court  in  any  province  of   Canada,  of  any  of  the  Australasian  colonies 

colonial  Chief    mentioned  in  the  schedule  to  this  Act,  or  of  either  of  the  South  African 

Justices  or         colonies  mentioned  in  the  said  schedule,  or  of  any  other  Superior  Court 

in  Her  Majesty's  dominions  named  in  that  behalf  by  Her  Majesty  in 

Council,  is  a  member  of  Her  Majesty's  Privy  Council,  he  shall  be  a 

member  of  the  Judicial  Committee  of  the  Privy  Council. 

(2.)  The  number  of  persons  being  members  of  the  Judicial  Com- 
mittee by  reason  of  this  Act  shall  not  exceed  five  at  any  one  time. 

(3.)  The  provisions  of  this  Act  shall  be  in  addition  to,  and  shall  not 
affect,  any  other  enactment  for  the  appointment  of  or  relating  to  members 
of  the  Judicial  Committee. 

Short  title  2.  This  Act  may  be  cited  as  the  Judicial  Committee  Amendment  Act, 

1895. 


SCHEDULE. 

Australasian   Colonies. 

New  South  Wales;  New  Zealand;  Queensland;  South  Australia; 
Tasmania ;  Victoria ;  Western  Australia. 

South  African  Colonies. 
Cape  of  Good  Hope ;  Natal. 

[The  Lords  of  Appeal  in  Ordinary  are : — Lord  Watson,  Lord  Mac- 
naghten,  Lord  Morris,  and  Lord  Davey.  The  salary  paid  to  each  Lord 
of  Appeal  in  Ordinary  is  6,000£ 

The  following  frequently  attend  the  meetings  of  the  Judicial  Commit- 
tee when  colonial,  Indian,  and  Ecclesiastical  appeals ;  Patent  extensions 
and  Special  References  are  heard:  Lord  Halsbury,  Lord  Chancellor; 
Lord  Herschell,  ex-Lord  Chancellor ;  Lord  Penzance ;  Lord  Hobhouse; 
Lord  Ashbourne,  Lord  Chancellor  of  Ireland,  when  not  engaged  in 
Ireland ;  Lord  Shand,  retired  Lord  of  Session,  Scotland  [a  court 
answering  to  the  Court  of  Appeal  in  England]  ;  Sir  Richard  Couch, 
retired  Indian  judge ;  Lord  Field ;  Hon.  George  Denman ;  the  Master 
of  the  Rolls ;  the  Lord  Chief  Justice ;  and  the  President  of  the  Divorce 
Court ;  and  lately  Lord  James  of  Hereford  has  sat.  The  Lord  Justices 
who  are  P.  C.s  can  also  be  summoned. 

The  majority  of  these  Lords  also  sit  in  the  House  of  Lords  on  the 
hearing  of  appeals.  Judges,  therefore,  who  decide  finally  the  law  for 
England,  Ireland,  and  Scotland;  also,  more  or  less,  decide  the  law 
finally  for  all  the  colonies,  India,  &c] 
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53  &  54  VICT.  (1890)  c.  37. 

An  Act  to  consolidate  the  Foreign  Jurisdiction 
Acts.  [4th  August  1890.] 

[Authority  exercised,  see  n.,  p.  1041.] 

TTTHEREAS  by  treaty,1  capitulation,  grant,  usage, 
»  »  sufferance,  and  other  lawful  means,  Her  Majesty 
the  Queen  has  jurisdiction  within  clivers  foreign  coun- 
tries, and  it  is  expedient  to  consolidate  the  Acts  re- 
lating to  the  exercise  of  Her  Majesty's  jurisdiction  out 
of  her  dominions : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  It  is  and  shall  be  lawful  for  Her  Majesty  the  Exercise  of 
Queen  to  hold,  exercise,  and  enjoy  any  jurisdiction  i^oreign11 
which  Her  Majesty  now  has  or  may  at  any  time  here-  country- 

1  See  Imperial    Japanese    Go-  Japan,  and  in  reply  lodged  a  coun- 

vernment  v.  P.  Sf    O.  St.   Navi-  terclaim,  and  asked   that  security 

gation  Coy.  [1895],  A.  C.  644;  should  be  given  by  the  Japanese 

where  the  Judicial  Committee  held,  litigant  to  abide  the  result, 
that  as  by  treaty  a  Japanese  can  Lord  Herschell,  L.C.,  in  giving 

only  sue  a  British  subject  in  the  judgment,  said:    "The    defendant 

British  Consular  Courts  in  Japan,  [the  British  subject]  has  obtained, 

so  also  a  counterclaim  by  a  British  by  virtue  of  a  treaty  made  with  his 

subject  against  a  Japanese  can  only  Sovereign,  complete  immunity  from 

be  heard  in  the  Territorial  Courts  process  in  the  Territorial  Courts, 

of  Japan.  which  would  otherwise  be  open  to 

Nor  can  a  Japanese  or  Chinese  the  plaintiff.     It  is  difficult  to  see 

subject   when   sued  by  a   British  on  what  grounds  a  British  subject 

subject  in  a  Japanese  or  Chinese  can  insist,  when  sued  in  his  own 

Court  claim  to  have  his  counter-  Consular  Court,  that  the  Court  shall 

claim   adjudicated    upon    in    that  take  cognizance  of,  and  adjudicate 

Court  and  in  that  action.  upon,   a    claim    which   he   makes 

But  the    question  depends   on  against  a  Japanese.     It  appears  to 

the    construction    to    be    put    on  their  lordships  that  it  would  be  in 

each  particular  treaty  which  may  violation    of    the    treaty,    and    in 

be  in  question.  excess   of   the  jurisdiction   which 

The    above    case    was    one    of  the  sovereign  power  of  Japan,  in 

collision,   in   which,  shortly,  both  derogation    of    its   own   sovereign 

parties  alleged  that  the  other  was  rights,  has  granted  to  the  British 

to  blame.     The  British  subject  was  Consular  Courts,  if  it  were  to  yield 

sued  in  Her  Majesty's  Court  for  to  such  a  contention." 
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after  have  within  a  foreign  country  in  the  same  and  as 
ample  a  manner  as  if  Her  Majesty  had  acquired  that 
jurisdiction  by  the  cession  or  conquest  of  territory. 

Exercise  of  2.  Where  a  foreign  country  is  not  subject  to  any 

over  British      government  from  whom  Her  Majesty  the  Queen  might 

cowries'11        obtain  jurisdiction  in  the  manner  recited  by  this  Act, 

goternmente!ar  Her  Majesty  shall  by  virtue  of  this  Act  have  jurisdiction 

over  Her  Majesty's  subjects  for  the  time  being  resident 

in  or  resorting  to  that  country,  and  that  jurisdiction 

shall  be  jurisdiction  of  Her  Majesty  in  a  foreign  country 

within  the  meaning  of  the  other  provisions  of  this  Act. 

Validity  of  3^  Every  act   and  thing  done  in  pursuance  of  any 

pursuance  of     jurisdiction  of  Her  Majesty  in  a  foreign  country  shall 
!  be  as  valid  as  if  it  had  been  done  according  to  the  local 

law  then  in  force  in  that  country. 

Evidence  as  to       4_#  jf  m  any  proceeding,  civil  or  criminal,  in  a  court 

existence  or  "  , 

extent  of  juris-  in  Her  Majesty' s  dominions  or  held  under  the  authority 
foreign  of  Her  Majesty  any  question  arises  as  to  the  existence 

country.  or  extent  0f  any  jurisdiction  of  Her  Majesty  in  a  foreign 

country,  a  Secretary  of  State  shall,  on  the  application 
of  the  court,  send  to  the  court  within  a  reasonable  time 
his  decision  on  the  question,  and  his  decision  shall  for 
the  purposes  of  the  proceeding  be  final. 

(2.)  The  court  shall  send  to  the  Secretary  of  State,  in 
a  document  under  the  seal  of  the  court,  or  signed  by  a 
judge  of  the  court,  questions  framed  so  as  properly  to 
raise  the  question,  and  sufficient  answers  to  those  ques- 
tions shall  be  returned  by  the  Secretary  of  State  to  the 
court,  and  those  answers  shall,  on  production  thereof,  he 
conclusive  evidence  of  the  matters  therein  contained. 

Power  to  5. — (l.)    It  shall  be  lawful  for  Her  Majesty  the 

ments  in  First  Queen  in  Council,  if  she  thinks  fit,  by  Order  to  direct 
that  all  or  any  of  the  enactments  described  in  the  Erst 
Schedule  to  this  Act,  or  any  enactments  for  the  time 
being  in  force  amending  or  substituted  for  the  same, 
shall  extend,  with  or  without  any  exceptions,  adapta- 
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tions,  or  modifications  in  the  Order  mentioned,  to  any 
foreign  country  in  which  for  the  time  being  Her 
Majesty  has  jurisdiction. 

(2.)  Thereupon  those  enactments  shall,  to  the  extent 
of  that  jurisdiction,  operate  as  if  that  country  were  a 
British  possession,  and  as  if  Her  Majesty  in  Council 
were  the  Legislature  of  that  possession. 

6.—  (1.)  Where  a  person  is  charged  with  an  offence  Power  to  send 

v     '  ^  .  „         .  persons  charged 

cognizable  by  a  British  court  m  a  foreign  country,  any  with  offences 
person  having  authority  derived  from  Her  Majesty  in  a°British  ° 
that  behalf  may,    by    warrant,    cause    the    person    so  Possssslon- 
charged   to  be  sent  for  trial  to  any  British  possession 
for  the  time  being  appointed  in  that  behalf  by  Order  in 
Council,  and  upon  the  arrival  of  the  person  so  charged 
in  that  British  possession,  such  criminal  court  of  that 
possession  as  is  authoirzed  in  that  behalf  by  Order  in 
Council,  or  if  no  court  is  so  authorized,  the  supreme 
criminal  court  of  that  possession,  may  cause  him  to  be 
kept  in  safe  and  proper  custody,  and  so  soon  as  con- 
veniently may  be  may  inquire  of,  try,  and  determine 
the  offence,   and   on   conviction    punish    the   offender 
according  to  the  laws  in  force  in  that  behalf  within  that 
possession  in  the  same  manner  as  if  the  offence  had 
been  committed  within  the  jurisdiction  of  that  criminal 
court. 
Provided  that — 

(a.)  A  person  so  charged  may,  before  being  so  sent 
for  trial,  tender  for  examination  to  a  British 
court  in  the  foreign  country  where  the 
offence  is  alleged  to  have  been  committed 
any  competent  witness  whose  evidence  he 
deems  material  for  his  defence  and  whom  he 
alleges  himself  unable  to  produce  at  the  trial 
in  the  British  possession : 
(6.)  In  such  case  the  British  court  in  the  foreign 
country  shall  proceed  in  the  examination 
and  cross-examination  of  the  witness  as 
though    he   had  been  tendered  at  a  trial 
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before  that  court,  and  shall  cause  the  evi- 
dence  so  taken  to  be  reduced  into  writing, 
and  shall  transmit  to  the  criminal  court  of 
the  British  possession  by  which  the  person 
charged  is  to  be  tried  a  copy  of  the  evidence, 
certified  as  correct  under  the  seal  of  the 
court  before  which  the  evidence  was  taken, 
or  the  signature  of  a  judge  of  that  court : 
(c.)  Thereupon  the  court  of  the  British  possession 
before   which  the  trial   takes    place    shall 
allow  so  much  of  the  evidence  so  taken  as 
would  have  been  admissible  according  to  the 
law  and  practice   of  that    court,   had  the 
witness  been  produced  and  examined  at  the 
trial,  to  be  read  and  received  as  legal  evi- 
dence at  the  trial  : 
(d.)  The  court  of  the  British  possession  shall  admit 
and  give  effect  to  the  law  by  which  the 
alleged  offender  would  have  been  tried  by 
the  British  court  in  the  foreign  country  in 
which  his  offence  is  alleged  to  have  been 
committed,  so  far  as  that  law  relates  to  the 
criminality  of  the  act  alleged  to  have  been 
committed,  or  the  nature  or  degree  of  the 
offence,  or  the  punishment  thereof,  if  the 
law  differs  in  those  respects  from  the  law  in 
force  in  that  British  possession. 
(2.)  Nothing  in  this  section  shall  alter  or  repeal  any 
law,  statute,  or  usage  by  virtue  of  which  any  offence 
committed  out  of  Her  Majesty's  dominions  may,  irre- 
spectively of  this  Act,  be  inquired  of,  tried,  determined, 
and  punished  within  Her  Majesty's  dominions,  or  any 
part  thereof. 

Provision  as  to      7.   Where  an  offender  convicted  before  a  British 

punTshnient       court  in  a  foreign  country  has  been  sentenced  by  that 

convicted.3        court  to  suffer  death,  penal  servitude,  imprisonment,  or 

any  other  punishment,  the  sentence  shall  be  carried  into 

effect  in  such  place  as  may  be  directed  by  Order  in 
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Council  or  be  determined  in  accordance  with  directions 
given  by  Order  in  Council,  and  the  conviction  and  sen- 
tence shall  be  of  the  same  force  in  the  place  in  which 
the  sentence  is  so  carried  into  effect  as  if  the  conviction 
had  been  made  and  the  sentence  passed  by  a  competent 
court  in  that  place. 

8.  Where,  by  Order  in  Council  made  in  pursuance  of  Vali|iity  of 

sets  dono 

this  Act,  any  British  court  in  a  foreign  country  is  under  order 
authorized  to  order  the  removal  or  deportation  of  any 
person  from  that  country,  that  removal  or  deportation, 
and  any  detention  for  the  purposes  thereof,  according 
to  the  provisions  of  the  Order  in  Council,  shall  be  as 
lawful  as  if  the  order  of  the  court  were  to  have  effect 
wholly  within  that  country. 

9.  It  shall  be  lawful  for  Her  Majesty  the  Queen  in  Power  to 

assign  juris- 

Council,  by  Order,  to  assign  to  or  confer  on  any  court  diction  to 
in  any  British  possession,  or  held  under  the  authority  of  i/o^es  wmL 
Her  Majesty,  any  jurisdiction,  civil  or  criminal,  original  j^f°ction 
or  appellate,  which  may  lawfully  by  Order  in  Council  Act- 
be  assigned  to  or  conferred  on  any  British  court  in  any 
foreign  country,   and    to    make    such   provisions   and 
regulations  as  to  Her  Majesty  in  Council  seem  meet 
respecting  the  exercise  of  the  jurisdiction  so  assigned  or 
conferred,  and  respecting  the  enforcement  and  execution 
of  the  judgments,  decrees,  orders,  and  sentences  of  any 
such  court,  and  respecting  appeals  therefrom. 

10.  It  shall  be  lawful  for  Her  Majesty  the  Queen  in  Power  to 
Council  to  revoke  or  vary  any  Order  in  Council  made  in  ^Council.6™ 
pursuance  of  this  Act. 

11.  Every  Order  in  Council  made  in  pursuance  of  this  laying  before 
Act  shall  be  laid  before  both  Houses  of   Parliament  andXcTof 
forthwith  after  it  is  made,  if  Parliament  be  then  in  c™neii!n 
session,  and  if  not,  forthwith  after  the  commencement 

of  the  then  next  session  of  Parliament,  and  shall  have 
effect  as  if  it  were  enacted  in  this  Act. 
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In  what  cases 
Orders  in 
Council  void 
for  repug- 
nancy. 


Provisions  for 
protection  of 
persons  acting 
under  Foreign 
Jurisdiction 
Acts. 


12. — (1.)  If  any  Order  in  Council  made  in  pursuance 
of  this  Act  as  respects  any  foreign  country  is  in  any 
respect  repugnant  to  the  provisions  of  any  Act  of  Parlia- 
ment extending  to  Her  Majesty's  subjects  in  that 
country,  or  repugnant  to  any  order  or  regulation  made 
under  the  authority  of  any  such  Act  of  Parliament,  or 
having  in  that  country  the  force  and  effect  of  any  such 
Act,  it  shall  be  read  subject  to  that  Act,  order,  or  regu- 
lation, and  shall,  to  the  extent  of  such  repugnancy,  but 
not  otherwise,  be  void. 

(2.)  An  Order  in  Council  made  in  pursuance  of  this 
Act  shall  not  be,  or  be  deemed  to  have  been,  void  on  the 
ground  of  repugnancy  to  the  law  of  England  unless  it 
is  repugnant  to  the  provisions  of  some  such  Act  of 
Parliament,  order,  or  regulation  as  aforesaid. 

13. — (1.)  An  action,  suit,  prosecution,  or  proceeding 
against  any  person  for  any  act  done  in  pursuance  or 
execution  or  intended  execution  of  this  Act,  or  of  any 
enactment  repealed  by  this  Act,  or  of  any  Order  in 
Council  made  under  this  Act,  or  of  any  such  jurisdiction 
of  Her  Majesty  as  is  mentioned  in  this  Act,  or  in  respect 
of  any  alleged  neglect  or  default  in  the  execution  of 
this  Act,  or  of  any  such  enactment,  Order  in  Council, 
or  jurisdiction  as  aforesaid,  shall  not  lie  or  be  instituted — 

(a)  in  any  court  within   Her  Majesty's  dominions, 

unless  it  is  commenced  within  six  months  next 
after  the  act,  neglect,  or  default  complained  of, 
or  in  case  of  a  continuance  of  injury  or  damage, 
within  six  months  next  after  the  ceasing  there- 
of, or  where  the  cause  of  action  arose  out  of  Her 
Majesty's  dominions,  within  six  months  after 
the  parties  to  the  action,  suit,  prosecution,  or 
proceeding  have  been  within  the  juris- 
diction of  the  court  in  which  the  same  is  in- 
stituted ;  nor 

(b)  in  any   of    Her    Majesty's   courts   without  Her 

Majesty's  dominions,  unless  the  cause  of  action 
arose   within  the  jurisdiction   of   that  court, 
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and  the  action  is  commenced  within  six  months 
next  after  the  act,  neglect,  or  default  com- 
plained of,  or  in  case  of  a  continuance  of  in- 
jury or  damage,  within  six  months  next  after 
the  ceasing  thereof. 

(2.)  In  any  such  action,  suit,  or  proceeding,  tender  of 
amends  hefore  the  same  was  commenced  may  he  pleaded 
in  lieu  of  or  in  addition  to  any  other  plea.  If  the  ac- 
tion, suit,  or  proceeding  was  commenced  after  such 
tender,  or  is  proceeded  with  after  payment  into  court  of 
any  money  in  satisfaction  of  the  plaintiff's  claim,  and 
the  plaintiff  does  not  recover  more  than  the  sum  tendered 
or  paid,  he  shall  not  recover  any  costs  incurred  after 
such  tender  or  payment,  and  the  defendant  shall  he 
entitled  to  costs,  to  be  taxed  as  between  solicitor  and 
client,  as  from  the  time  of  such  tender  or  payment ;  but 
this  provision  shall  not  affect  costs  on  any  injunction  in 
the  action,  suit,  or  proceeding. 

14.  It  shall  be  lawful  for  Her  Majesty  the  Queen  in  Jurisdiction 
Council  to  make  any  law  that  may  seem  meet  for  the  certain  Eastern 
government  of    Her   Majesty's  subjects   being  in  any  seas' 
vessel  at  a  distance  of  not  more  than  one  hundred  miles 

from  the  coast  of  China  or  Japan,  as  fully  and  effectually 
as  any  such  law  might  be  made  by  Her  Majesty  in 
Council  for  the  government  of  Her  Majesty's  subjects 
being  in  China  or  in  Japan. 

15.  Where  any  Order  in  Council  made  in  pursuance  Provision  as  to 
of  this  Act  extends  to  persons  enjoying  Her  Majesty's  indlanprinces. 
protection,  that  expression  shall  include  all  subjects  of 

the  several  princes  and  states  in  India. 

16.  In  this  Act, Definitions. 

The  expression  "  foreign  country  "  means  any  country 

or  place  out  of  Her  Majesty's  dominions  : 
The  expression  "  British  court  in  a  foreign  country  " 

means  any  British  court  having  jurisdiction  out  of 
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Her  Majesty's  dominions  in  pursuance  of  an  Order 
in  Council  whether  made  under  any  Act  or  other- 
wise: 
The  expression  "  jurisdiction  "  includes  power. 

Power  to  yj    rpke  Acts  mentioned  in  the  Second  Schedule  to 

repeal  or  vary  _ 

Acts  in  Second  this  Act  may  be  revoked  or  varied  by  Her  Majesty  bv 

Schedule.  ,_.     ,        .       „    '        .,  J  i       J      3 

Order  in  Council. 

Repeal.  \Q    T^g  Acts  mentioned  in  the  Third  Schedule  to 

this  Act  are  hereby  repealed  to  the  extent  in  the  third 
column  of  that  schedule  mentioned  :  Provided  that, — 
(1)  Any  Order  in  Council,  commission,  or  instruc- 
tions made  or  issued  in  pursuance  of  any  enact- 
ment repealed  by  this  Act  shall,  if  in  force  at 
the  passing  of  this  Act,  continue  in  force,  until 
altered  or  revoked  by  Her  Majesty,  as  if  made 
in  pursuance  of  this  Act ;   and  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  have  been 
made  or  issued  under  and  in  pursuance  of  this 
Act;  and 
(2.)  Any  enactment,  Order  in  Council,  or  document 
referring  to  any  enactment  repealed  by  this 
Act  shall  be  construed  to  refer  to  the  cor- 
responding enactment  of  this  Act. 

short  title.  19, — (l.)  This  Act  may  be  cited  as  the  Foreign  Juris- 

diction Act,  1890. 

(2.)  The  Acts  whereof  the  short  titles  are  given  in 
the  First  Schedule  to  this  Act  may  be  cited  by  the 
respective  short  titles  given  in  that  schedule. 
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SCHEDULES. 
FIRST  SCHEDULE. 


Sections  5,  19. 


Session  and 
Chapter. 


Title. 


Enactments 

which  may  be 

extended  by  Order 

in  Counoil. 


Short  Title. 


12  413  Vict.  c.  96.- 

14  &  15  Vict.  c.  99.  - 
17  &  18  Vict.  c. :  04. 
19  &  20  Vict.  c.  118., 

22  Vict.  c.  20.  - 

22  4  23  Vict.  c.  63.- 

23  &  24  Vict.  c.  122. 

24  4  25  Vict.  ell. - 

30  &  31  Vict.  c.  124. 
87  &  38  Vict.  c.  94.  - 
44  4  45  Vict.  c.  69.- 
48  &  49  Viet.  c.  74.- 


An  Act  to  provide  for  the  Pro- 
secution and  Trial  in  Her 
Majesty's  Colonies  of  Offenoes 
committed  within  the  juris- 
diction of  the  Admiralty. 

An  Act  to  amend  the  law  of 
evidence. 

The  Merchant  Shipping  Act, 
1854. 

An  Act  to  provide  for  taking 
evidence  m  Her  Majesty's  Do- 
minions in  relation  to  civil  and 
commercial  matters  pending 
before  Foreign  tribunals. 

An  Act  to  provide  for  taking 
evidence  in  Suits  and  Proceed- 
ingspending  before  Tribunals 
in  Her  Majesty's  Dominions, 
in  places  out  of  the  jurisdic- 
tion of  such  tribunals. 

An  Act  to  afford  Facilities  for 
the  more  certain  Ascertain- 
ment of  the  Law  administered 
in  one  part  of  Her  Majesty's 
Dominions,  when  pleaded  in 
the  Courts  of  another  part 
thereof.  i 

An  Act  to  enable  the  Legisla- 
tures of  Her  Majesty's  Pgsses- 
sions  Abroad  to  make  enact- 
ments similar  to  the  'Enact- 
ment of  the  Act  ninth  George 
the  Fourth,  chapter' thirty-one, 
section  eight. 

An  Act  to  afford  facilities  for 
the  better  ascertainment  of 
the  Law  of  Foreign  Countries 
when  pleaded  in  Courts  within 
Her  Majesty's  Dominions. 

The  Merchant  Shipping  Act, 
1867. 

The  Conveyancing  (Scotland) 
Act,  1874. 

The  Fugitive  Offenders  Act, 
1881. 

The  Evidence  by  Commission 
Act,  1885. 


The  whole  Act 1 


Sections  sevenand 

eleven.2 
Part  X.3 

The  whole  Act*   - 


The  whole  Act 5 


The  whole  Act « 


The  whole  Act  i  - 


The  whole  Act 8  - 

Section  eleven.9 
Section  fifty-one10 
The  whole  Act.11 
The  whole  Act.u 


Admiralty  Of- 
fences(Colonial) 
Act,  1849. 


Evidence  Act,  1851. 


Foreign  Tribunals 
Kvideiice  Act, 
1856. 


Evidence  by  Com- 
mission Act, 
1859. 


British  Law  Ascer- 
tainment Act, 
1859. 


Admiralty  Of- 
fences(Colonial) 
Act,  1860. 


Foreign  Law  As- 
certainment Act, 
1861. 


1  See  ante,  p.  703. 

2  Proof  of  Foreign  Statutes  anl  Judgments. 

3  See  Part  8  of  Act  of  1894,  ante,  p.  977. 

4  Citation  of  witnesses. 

8  Sec.  6  extended  by  48  &  49  Vict.  c.  74.  a.  5. 

6  One  court  can  remit  a  case   to    another    court  for  its  opinion  as  to  the  law 
applicable  to  the  facts,  but  neither  the  P.C.  nor  the  H.L.  need  adopt  that  opinion. 

7  9  Geo.  4.  c.  31.  offences  against  the  person;  see  24   &  25  Vict.  c.  100.  and 
amending  Acts. 

8  Power  given  to  Sup.  British  Court  by  convention  with  foreign  state  to  remit  a 
case  with  queries  to  a  foreign  court  for  its  opinion,  and  vice  versd. 

9  See  ante,  p.  994,  sec.  686,  57  &  58  Vict.  c.  60. 

10  Production  of  the  probate  of  a  will  granted  in  any  British  colony  or  depen- 
dency to  be  as  effectual  as  production  of  the  will. 

"  Ante,  p.  826. 

12  Amend.  22  Vict.  u.  20.    Power  to  nominate  a  fit  person  to  take  evidence  outside 
the  jurisdiction. 
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Section  17. 


SECOND  SCHEDULE. 
Acts  which  may  be  revoked  or  varied  by  Order  in  Council. 


Session  and  Chapter. 


24  &  25  Vict.  c.  31.- 


Title. 


26  &  27  Vict.  c.  35. 


An  Act  for  the  prevention 
and  punishment  of  offences 
committed  by  Her  Ma- 
jesty's subjects  within  cer- 
tain territories  adjacent  to 
the  colony  of  Sierra 
Leone.1 

An  Act  for  the  prevention 
and  punishment  of  offences 
committed  by  Her  Ma- 
jesty's subjects  in  South 
Africa.2 


Extent  of  Repeal. 


The  whole  Act. 


The  whole  Act. 


Section  18. 


THIRD  SCHEDULE. 
Enactments  repealed. 


Session  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


6  &  7  Vict.  C.  94. 
20  &  21  Vict.  c.  75.- 


28  &  29  Vict.  c.  116. 

29  &  30  Vict.  c.  87.- 


The  Foreign  Jurisdiction  Act, 

]  843.3 
An  Act  to  confirm  an  Order 

in  Council  concerning  the 

exercise  of  jurisdiction  in 

matters  arising  within  the 

kingdom  of  Siam.4 
The  Foreign  Jurisdiction  Act 

Amendment  Act,  1865.5 
The  Foreign  Jurisdiction  Act 

Amendment  Act,  1866. 6 


The  whole  Act. 
The  whole  Act. 

The  whole  Act. 
The  whole  Act. 


1  West  African  Settlements  Act.  Power  to  appoint  magistrates  in  territory 
adjacent  to  Sierra  Leone,  &c. 

2  Power  to  punish  crimes  committed  to  the  southward  of  25  deg.  of  S.  Lat.  and 
outside  the  jurisdiction  of  any  civilized  government  in  South  Africa. 

3  See  p.  825. 

1  Extending  6  &  7  Vict.  c.  94.  to  Siam,  with  power  to  British  consul  to  hear  civil 
and  criminal  suit  with  an  appeal  to  Singapore.     See  p.  1013  and  a.  '  on  next  page. 

5  See  n.,  p.  743. 

6  Power  given  by  O.  in  C.  to  confer  on  any  court  in  any  of  Her  Majesty's  posses- 
sions out  of  U.K.  any  jurisdiction,  civil  or  criminal,  original  or  appellate,  which 
H.M.  in  Council  might  by  Q.  in  C.  confer  on  any  court  in  any  country  out  of 
H.M.'s  dominions  within  which  H.M.  has  power  or  jurisdiction. 
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Session  and  Chapter. 

Title  or  Short  Title. 

Extent  of  Repeal. 

33  &  34  Vict.  c.  55.- 

The  Siam  and  Straits  Settle- 
ments    Jurisdiction    Act, 
1870.1 

The  whole  Act. 

38  &  39  Vict.  c.  85.- 

The  Foreign  Jurisdiction  Act, 
1875.3 

The  whole  Act. 

39  &  40  Vict.  c.  46.- 

An  Act  for  more  effectually 

Sections  four  and 

punishing  offences  against 

six. 

the   laws   relating  to   the 

slave  trade.3 

41  &  42  Vict.  c.  67.- 

The  Foreign  Jurisdiction  Act, 

1878." 

The  whole  Act. 

1  Explaining  20  &  21  Vict.  c.  75.  and  giving  appeal  to  S.C.  of  Straits  Settlements 
in  place  of  old  S.C.  of  Singapore. 

2  Validity  of  acts  of  magistrate,  &c,  exercising  jurisdiction  under  O.  in  C.  out  of 
Her  Majesty's  dominions,  removing  or  deporting  or  detaining  any  person  from  or  in 
that  country.     See  44  &  45  Viet.  c.  69.,  ante,  p.  826. 

3  India. 

*  A  note  of  this  Act  is  given  ante,  p.  825. 

Note.— Authority  exercised  in  Africa  (continent  and  Madagascar),  Brunei, 
China,  Japan,  and  Corea,  Cjprus,  Egypt,  Gold  Coast  (territories  adjacent  to), 
Lagos  (territories  adjacent  to),  Morocco,  Muscat,  Persia,  Persian  coasts  and 
islands,  Siam,  Somali  coast  of  the  Gulf  of  Aden,  South  Africa,  Tonga,  Tripoli, 
Turkey,  Western  Pacific,  Zanzibar.     St.  R.  1893. 

The  printed  case  of  the  Appellant,  and  of  the  Respondent  to  an  appeal,  must  be 
printed  in  a  certain  way.  For  directions  for  binding  printed  cases,  and  the  number 
(generally  fifty)  of  printed  copies  of  the  appeal  to  be  lodged  for  the  use  of  the 
Judicial  Committee,  see  Kules  and  Regulations  made  under  the  Order  in  Council 
dated  24  March  1871. 
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APPENDIX  C. 


Aug.  1,  2,  6,  7, 
1895  ;  May  9, 
1896. 
Casus  (ante) 

REFERRED    TO  : 

Citizens'  Ins. 
Co.  v.  Parsons, 
258  ;  Cushing 
v.  Dupuy,  80 ; 
Tennant  v. 
Union  Bank, 
295;  Att.-Gen. 
of  Ontario  v. 
Att.-Gen.  of 
Canada,  302 ; 
Bussell  v.  Beg., 
129  ;  Hodge  v. 
Reg.  135 ; 
Dobie  v. 
Temporalities 
Board,  272. 


ATT.-GEN.   OE  ONTARIO Appellant. 

ATT.-GEN.   OE  THE   DOMINION. 

AND 

THE  DISTILLERS'  AND  BREWERS'  ( Respondents. 
ASSOCIATION 

Constitutional  Law  —  Prohibition  —  Liquor  Traffic  —  Conflict  of 
Laws — Relative  Positions  of  L,aws  by  Parliament  of  Canada 
and  Provincial  Assemblies — Canada  Temperance  Act  1886 
\_BS.C.  1886,  c.  106.  p.  1401]—  Ontario  Licence  Laws,  53 
Vict.  c.  56.  s.  18,  explained  by  54  Vict.  c.  46. 

Held  .— 

(1.)  That  Russell  v.  The  Queen,  in  so  far  as  it  decided  that  the 
Canada  Temperance  Act  of  1878,  which  had  been  adopted  by  a  district 
of  the  province  of  New  Brunswick,  was  within  the  competency  of  the 
Dominion  Parliament — as  being  an  Act  passed  "  for  the  peace,  order, 
and  good  government  of  Canada,"  within  the  meaning  of  the.  general 
and  introductory  enactments  of  sec.  91,  B.1ST.A.  Act,  1867— and  con- 
stituted the  paramount  law  within  such  district,  is  a  precedent  applicable 
to  the  Canada  Temperance  Act  of  1886. 

(2.)  That  the  Canada  Temperance  Act  of  1886,  not  having  been 
adopted  by  any  district  of  the  province  of  Ontario,  was  not  in  force 
within  that  province. 

(3.)  That  the  provincial  legislature  of  Ontario,  there  being  no  enact- 
ments of  the  Dominion  Parliament  upon  the  same  subject  in  force 
within  the  province,  had  authority  under  sec.  92  of  B.N.A.  Act,  1867, 
to  pass  a  prohibitory  liquor  law,  the  scope  and  objects  of  which  were  in 
their  nature  local  and  provincial. 

(4.)  That  the  enactments  of  sec.  18  of  53  Vict.  c.  56.  and  of  the 
explanatory  Act,  54  Vict.  c.  46.  were,  in  these  circumstances,  within 
the  competency  of  the  legislature  of  Ontario. 

Among  the  reasons  assigned  for  these  conclusions,  the  following  pro- 
positions were  stated : — 

It  is  settled  law,  that  according  to  the  scheme  of  the  B.N.A.  Act,  the 
enactments  of  the  Parliament  of  Canada,  in  so  far  as  they  are  within  its 
competency,  must  override  provincial  legislation.  But  that  Parliament 
has  no  authority  conferred  upon  it  to  repeal  directly  any  provincial 
statute,  whether  it  does  Or  does  not  come  within  the  limits  of  jurisdiction 
prescribed  by  sec.  92. 
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The  repeal  of  a  provincial  Act  by  the  Parliament  of  Canada  can  only  Att.-Gek.  of 
be  effected  by  repugnancy  between  its  provisions  and  the  enactments  of  Ontaeio  v. 
the  Dominion ;  and  if  the  existence  of  such  repugnancy  should  become  T^'jv.mJiioL- 
matter  of  dispute,  the  controversy  cannot  be  settled  by  the  action  of 
either  the  Dominion  or  the   provincial  legislature,  but  must  be  sub- 
mitted to  the  judicial  tribunals  of  the  country. 

Neither  the  Parliament  of  Canada  nor  the  provincial  legislatures  have 
authority  to  repeal  statutes  which  they  cannot  directly  enact.  Nor  can 
the  Parliament  of  Canada  pass  a  prohibitory  liquor  law  which  does 
not  apply  to  the  whole  realm. 

The  exception  at  the  end  of  sec.  91,  B.N.A.  Act,  1867,  includes 
all  the  matters  in  the  16  sub-sections  of  sec.  92  :  but  it  does  not  derogate 
from  the  legislative  powers  given  to  provincial  legislatures  by  those 
sub-sections,  save  to  the  extent  of  enabling  the  Parliament  of  Canada 
to  deal  with  matters,  local  or  private,  in  those  cases  where  such  legislation 
is  necessarily  incidental  to  the  exercise  of  the  powers  conferred  upon  it 
by  the  sub-sections  of  sec.  91. 

The  introductory  enactment  of  sec.  91  relating  to  laws  for  the  peace, 
order,  and  good  government  of  Canada  not  coming  within  the  classes  of 
subjects  assigned  exclusively  to  the  legislatures  of  the  provinces,  may 
embrace  matters  not  included  in  the  sub-sections  of  sec.  91,  upon  which 
the  Parliament  of  Canada  has  power  to  legislate,  because  they  concern 
the  peace,  order,  and  good  government  of  Canada.  But  in  legislating 
on  these  matters  the  Parliament  of  Canada  has  no  authority  to  encroach 
upon  any  class  of  subjects  which  is  exclusively  assigned  to  the  provincial 
legislatures  by  sec.  92 ;  therefore,  the  exercise  of  legislative  power  by 
the  Parliament  of  Canada  in  relation  to  all  matters  not  enumerated  in 
sec.  91  ought  to  be  strictly  confined  to  such  matters  as  are  unquestion- 
ably of  Canadian  interest  and  importance,  and  ought  not  to  trench  upon 
provincial  legislation  with  respect  to  any  of  the  classes  of  subjects 
enumerated  in  sec.  92. 

The  Parliament  of  Canada  derives  no  authority  from  the  introductory 
enactment  of  sec.  91  to  deal  with  any  matter  which  is  in  substance  local 
or  provincial,  and  which  does  not  truly  affect  the  Dominion  as  a  whole. 

Sub-sec.  8  sec.  92  only  gives  a  provincial  legislature  the  right  to 
create  a  legal  body  for  the  management  of  municipal  affairs. 

Since  the  date  of  the  confederation  a  provincial  legislature  cannot 
delegate  any  power  which  it  does  not  possess. 

Sub-sec.  9  sec.  92  does  not  give  provincial  legislatures  any  right  to 
enact  laws  for  the  abolition  of  the  liquor  traffic. 

Sub-sec.  16  sec.  92  has  the  same  office  which  the  general  enactment, 
with  respect  to  matters  concerning  the  peace,  order,  and  good  govern- 
ment of  Canada,  so  far  as  supplementary  of  the  enumerated  subjects, 
fulfils  in  sec.  91. 

A  power  to  regulate  a  trade,  under  sub-sec.  2  sec.  91  B.N.A.  Act 
implies  the  continued  existence  of  that  which  is  to  be  regulated  or 
governed;  power  to  pass  a  prohibitory  Act  is  not  given  by  that  sub- 
section. 

When  the  adoption  of  a  Dominion  Act  is  left  to  the  option  of  a  pro- 
vince, or  of  a  provincial  district,  until  that  option  is  exercised,  there  can 
be  no  repugnancy  between  its  provisions  and  those  of  a  provincial  Act 
with  the  same  objects. 

The  vice  of  intemperance  may  prevail  in  particular  localities  within 
a  province  to  such  an  extent  as  to  constitute  its  cure  by  restricting  or 
prohibiting  the  sale  of  liquor  a  matter  of  a  merely  local  and  private 
nature,  falling  primd  facie  within  sub-sec.  16  of  sec.  92. 

3u  2 
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Att.-G-ek.  of 
Ontabio  v. 
Att.-Gen.  of 

THEJDoMINION. 


Some  matters  in  their  origin  local  and  provincial  may  attain  such 
dimensions  as  to  affect  the  body  politic  of  the  Dominion,  and  to  justify 
the  Canadian  Parliament  in  passing  laws  for  their  regulation  or  abolition. 
But  great  caution  must  be  observed  in  distinguishing  between  that  which 
is  local  and  provincial,  and  that  which  has  ceased  to  be  merely  local  and 
provincial,  and  has  become  matter  of  national  concern. 


The  general  scheme  of  the  Canada  Temperance  Law  of  1886,  which 
is  applicable  to  all  the  provinces  of  Canada,  is  to  give  to  the  electors  of 
every  county  or  city  the  option  of  adopting  or  declining  to  adopt  the 
prohibitions  of  the  second  part  of  the  Act.  If  a  majority  of  the  electors 
of  the  county  or  city  are  against  the  adoption,  the  question  is  not  to  be 
introduced  during  the  next  three  years.  The  second  part,  when 
adopted,  makes  it  unlawful  for  any  person,  or  his  agent,  on  any  pretence 
whatever,  to  sell  any  intoxicating  liquor.  In  effect  the  Act,  if  and 
when  adopted,  superseded  the  liquor-prohibiting  clauses  of  the  Act  of 
1864,  passed  by  the  old  province  of  Upper  Canada,  now  Ontario. 

The  18th  section  of  the  Ontario  Act,  53  Vict.  c.  56.,  after  reciting 
previous  legislation,  and  that  the  Temperance  Act  of  1864  had 
been  repealed  in  municipalities  where  not  in  force  by  the  Canada 
Temperance  Act,  and  that  it  was  expedient  that  municipalities  should 
have  the  powers  by  them  formerly  possessed,  re-enacts  the  provisions 
of  the  consolidated  Municipal  Act  of  29  &  30  "Vict.  c.  51.  s.  249, 
sub-s.  9,  which  were  similar  to  those  of  the  Act  of  1864,  and  which  pro- 
vided, inter  alia,  that,  "  The  Council  of  every  township,  city,  town,  and 
incorporated  village,  may  pass  by-laws  for  prohibiting  the  sale  by 
retail  of  spirituous,  fermented,  or  other  manufactured  liquors,  in  any 
tavern,  inn  or  other  house  or  place  of  public  entertainment,  and  for 
prohibiting  altogether  the  sale  thereof  in  shops  and  places  other  than 
houses  of  public  entertainment ;  provided  that  the  by-law  before  the 
final  passing  thereof  has  been  duly  approved  of  by  the  electors  of  the 
municipality."  54  Vict.  c.  46.  explained  that  53  Vict.  c.  56.  was 
only  intended  to  apply  to  retail  transactions. 

Held,  as  above  directly  decided — That  sec.  18  of  the  Ontario  Act, 
53  Vict.  c.  56.,  is  valid,  subject  to  the  qualification  that  its  provisions 
are  or  will  become  inoperative  in  any  district  of  the  province  which 
has  already  adopted  or  may  subsequently  adopt  the  second  part  of  the 
Canada  Temperance  Act  of  1886. 


For  the  facts  and  opinions  of  the 
judges  in  the  Supreme  Court,  see 
ante,  p.  162.  The  appeal  was  heard 
before  the  Judicial  Committee,  com- 
posed of  Lord  Halsbury,  L.C.,  Lord 
Herschell,  Lord  Watson,  Lord 
Davey,  and  Sir  R.  Couch;  Lord 
Morris   did    not   attend    after   the 


second  day.  Maclellan  and  Barton, 
JJ.  (Ontario),  being  present  in 
court,  the  Lord  Chancellor  sent 
round  Mr.  Geo.  Pearson  Wheeler, 
to  invite  their  Lordships  to  seats 
within  the  Bar ;  and  they  attended 
every  day. 

Maclaren,  Q.C.  (of  the  Canadian 
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Bar),  and  Haldane,  Q.C.,  were  for 
the  Att.-Gen.  of  Ontario,  the  for- 
mer also  being  for  the  Att.-Gen.  of 
Manitoba.  Newcome,  Q.O.  (of  the 
Canadian  Bar),  and  H.  W.Loehnis 
for  the  Att.-Gen.  of  the  Dominion. 
The  Hon.  Edward  Blake,  Q.C., 
and  Nesbitt  (both  of  the  Canadian 
Bar)  appeared  for  the  Distillers' 
and  Brewers'  Association.  The 
two  leaders  for  the  respondents 
only  being  heard. 

Solicitors  for  Ontario,  Fresh- 
fields  and  Williams;  for  the  Do- 
minion of  Canada,  Bompas,  Bis- 
choff,  Dodgson,  and  Co. ;  for  the 
Distillers'  and  Brewers'  Association 
of  Ontario,  Linklater  and  Co. 

Maclaren,  Q.C. :  There  were 
contrary  decisions  on  the  same  day 
in  the  S.  C.  on  this  question 
[see  ante,  p.  162-4],  and  we  say  the 
Act  is  valid,  and  that  the  decision 
of  Sir  Henry  Strong,  C.J.,  Four- 
nier  and  Taschereau,  JJ.,  was 
right,  and  the  decision  of  Gwynne, 
Sedgewick,  and  King,  JJ.,  was 
wrong.  We  ask  from  this  Board 
an  affirmative  answer  to  all  the 
questions  [see  ante,  p.  163].  The 
first  six  are  general,  and  do  not 
refer  to  any  existing  legislation. 
The  seventh  is  the  important 
query.  It  refers  to  the  18th  section 
of  the  Ontario  Act  of  1890  [see  ante, 
p.  162],  which  is  an  independent 
piece  of  legislation,  distinct  from 
the  rest  of  that  Act.  That  legis- 
lation is  comprised  within  the  term 
"  Municipal  Institutions,"  sub- 
sec.  8,  sec.  92.  The  B.  N.  A.  Act 
is  based  almost  exclusively  upon 
the  Quebec  Resolutions  (see  parti- 
cularly No.  43,  ante,  p.  750), 
and  in  interpretating  particular 
expressions  embodied  in  the  Act. 
Canadian  legislation  is  useful  in 
deciding  what  these  particular  ex- 
pressions mean.  Now  the  term 
"Municipal  Institutions"  is  used 
in  the  B.  N.  A.  Act  in  the  sense  in 
which  those  words  were  understood 
in  Canadian  legislation  existing  at 
the  date  of  the  B.  N.  A.  Act.  And 
"  Municipal  Institutions  "  involves 
not  only  the  right  to  create  these 


corporations,  but  also  to  give  them 
such  powers  as  were  understood  to 
have  been  within  the  meaning  of  the 
phrase  "  Municipal  Institutions." 
The  term  was,  so  to  speak,  borrow- 
ed from  the  legislation  of  Canada, 
it  not  being  used  in  the  legislation 
of  Nova  Scotia  or  New  Brunswick, 
so  that  it  would  be  the  powers 
which  were  enjoyed  in  Canada : 
and  I  say  these  powers  were  given 
to  the  legislation  of  Nova  Scotia 
and  New  Brunswick  if  they  saw  fit 
to  exercise  them.  There  is  no 
doubt  that  out  of  the  powers  con- 
ferred on  municipal  institutions 
previous  to  confederation  must  be 
taken,  so  far  as  local  legislation 
is  concerned,  all  those  subjects 
assigned  to  the  Dominion  in  sec.  91. 
Citizens'  Insurance  Co.  v.  Parsons 
[see  ante,  p.  262,  line  14;  in  P.  C. 
26  Nov.  1881,  7  App.  Cas.  96; 
51  L.  J.  P.  C.  11 ;  45  L.  T.  721] ; 
Slavin  v,  Corp.  of  Orillia  (1874) 
[36  U.  C.  Q.  B.  175  ;  ante,  p.  213], 
where  Richards,  C.J.,  was  of 
opinion  the  words  "  Municipal  In- 
stitutions "  were  used  in  a  general 
sense,  and  included  such  powers 
as  had  hitherto  been  understood 
in  Canada  to  belong  to  such 
institutions  prior  to  1867,  namely, 
powers  with  respect  to  the  traffic 
in  intoxicating  liquors.  The  word 
"  municipality  "  is  not  mentioned 
in  sec.  91.  [Lord  Watson  : 
Practically,  the  whole  power  of 
legislation  is  divided  between  the 
Dominion  and  the  provinces.]  See 
Hodge  v.  The  Queen  [ante, 
p.  141 ;  in  P.  C.  Dec.  15,  1883,  9 
App.  Cas.  117;  53  L.  J.  P.  C. 
1 ;  50  L.  T.  301]  for  what  is  com- 
prised within  "Municipal  Institu- 
tions."    It  was  there  said : 

"Their  Lordships  proceed  now 
to  consider  the  subject-matter  and 
legislative  character  of  sees.  4  and  5 
of  'The  Liquor  License  Act  of 
1877,  c.  181,  Revised  Statutes  of 
Ontario.'  That  Act  is  so  far  con- 
fined in  its  operation  to  munici- 
palities in  the  province  of  Ontario, 
and  is  entirely  local  in  its  character 
and  operation.     It  authorizes   the 
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appointment  of  License  Commis- 
sioners to  act  in  each  municipality, 
and  empowers  them  to  pass,  under 
the  name  of  resolutions,  what  we 
know  as  by-laws,  or  rules  to  define 
the  conditions  and  qualifications 
requisite  for  obtaining  tavern  or 
shop  licenses  for  sale  by  retail  of 
spirituous  liquors  within  the  muni- 
cipality; for  limiting  the  number 
of  licenses ;  for  declaring  that  a 
limited  number  of  persons  qualified 
to  have  tavern  licenses  may  be 
exempted  from  having  all  the  tavern 
accommodation  required  by  law, 
and  for  regulating  licensed  taverns 
and  shops,  for  defining  the  duties 
and  powers  of  license  inspectors, 
and  to  impose  penalties  for  infrac- 
tion of  their  resolutions.  These 
seem  to  be  all  matters  of  a  merely 
local  nature  in  the  province,  and  to 
be  similar  to,  though  not  identical 
in  all  respects  with,  the  powers 
then  belonging  to  municipal  insti- 
tutions under  the  previously  exist- 
ing laws  passed  by  the  local 
parliaments. 

"  Their  Lordships  consider  that 
the  powers  intended  to  be  conferred 
by  the  Act  in  question,  when  pro- 
perly understood,  are  to  make  regu- 
lations in  the  nature  of  police  or 
municipal  regulations  of  a  merely 
local  character  for  the  good  govern- 
ment of  taverns,  &c,  licensed  for 
the  sale  of  liquors  by  retail,  and 
such  us  are  calculated  to  preserve, 
in  the  municipality,  peace  and 
public  decency,  and  repress  drunk- 
enness and  disorderly  and  riotous 
conduct.  As  such  they  cannot  be 
said  to  interfere  with  the  general 
regulation  of  trade  and  commerce 
which  belongs  to  the  Dominion 
Parliament,  and  do  not  conflict 
with  the  provisions  of  the  Canada 
Temperance  Act,  which  does  not 
appear  to  have  as  yet  been  locally 
adopted. 

"  The  subjects  of  legislation  in 
the  Ontario  Act  of  1877,  sees.  4 
and  5,  seem  to  come  within  the 
heads  Nos.  8,  15,  and  16  of  sec.  92 
of  British  North  America  Statute, 
1867." 


Therefore,  in  that  case,  this 
Board  gave  a  much  wider  meaning 
to  sub-sec.  8  of  sec.  92  than  the 
mere  creation  of  municipal  corpora- 
tions, and  the  conferring  upon  them 
of  such  powers  as  are  conferred 
upon  the  local  legislatures  by  the 
other  sections. 

And  the  question  can  be 
answered  in  our  favour  without  in- 
terfering with  Russell  v.  The  Queen. 
That  case  settled  the  lawfulness  of 
the  Canadian  Temperance  Act. 
[Lord  Davey :  And  consistent  with 
regulations  by  the  municipalities  for 
regulation  of  police.  Lord  Hals- 
bury,  L.C. :  And  Russell  v.  The 
Queen  depended  upon  the  subject 
matter  being  one  which  was  in- 
tended to  be  regulated  according 
to  general  orders  throughout  the 
whole  Dominion.]  Tes.  [Lord 
Watson  :  In  that  view  the  question 
will  come  to  be  whether  the  Pro- 
vincial Government  have  exceeded 
their  powers  of  regulation  in  pass- 
ing that  Act,  whether  it  is  regula- 
tion at  all  or  is  in  effect  prohibi- 
tion. Lord  Herschell:  If  it  is 
within  the  specified  subjects  men- 
tioned in  sec.  91,  then  clearly  all 
matters  although  merely  local,  and 
under  sec.  91,  are  out  of  the  power 
of  the  provincial  legislature.  But 
if  it  is  not  to  be  found  in  any  of 
the  specified  subjects  in  sec.  91, 
and  is  merely  local,  then  the  ques- 
tion arises  whether  there  is  any- 
thing in  sec.  91  to  take  it  out  of 
the  full  operation  of  the  Act.] 
[Lord  Watson:  If i you  can  show 
that  the  enactments  in  question  do 
not  go  beyond  "  regulations," 
Russell  v.  The  Queen  [ante, 
p.  129;  in  P.  C.  June  23,  1882, 
7  App.  Cas.  829;  51  L.  J.  P.  C. 
77;  46  L.  T.  889]  may  be  a  judg- 
ment in  your  favour,  for  that  case 
suggests  that  whilst  laying  down 
the  lines  of  trading  is  within  the 
competency  of  the  Dominion  Parlia- 
ment, yet  after  these  lines  are  laid 
down  there  will  remain  with  the 
local  legislatures  the  power  of  regu- 
lating local  sales;  and  one  ques- 
tion is,   can   you   show  that  this 
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sec.  18  is  a  regulation  of  that  cha- 
racter?] Now  before  confederation, 
the  expression  "Municipal  Insti- 
tutions "  had  in  various  Acts  of 
Parliament  been  given  a  well- 
defined  meaning.  The  following 
Acts  show  the  regulations  which 
had  been  in  force  in  Canada  on 
this  subject.  The  first  Municipal 
Act  in  Canada  was  passed  by  the 
province  of  Canada  for  Upper 
Canada  alone.  The  province  had 
the  local  Act  of  1849,  12  Vict. 
(1849)  c.  81.  The  expression  is 
not  used  in  that  Act,  but  in  that 
Act  of  1849  there  are  certain 
municipalities  created  and  certain 
powers  given.  Then  comes  the  Act 
respecting  the  municipal  institutions 
of  Upper  Canada.  That  Act  is  22 
Vict.  U.  C.  c.  99.,  and  sec.  245  was : 
"The  council  of  every  township, 
city,  town,  and  incorporated  village 
may  respectively  pass  by-laws." 
And  sub-sec.  6  :  "  For  prohibiting 
the  sale  by  retail  of  spirituous,  fer- 
mented, or  manufactured  liquors  in 
any  inn  or  other  house  of  public 
entertainment ;  and  for  prohibiting 
the  sale  thereof  in  shops  and  places 
other  than  houses  of  public  enter- 
tainment ;  provided  the  by-law 
before  the  final  passing  thereof 
has  been  duly  approved  by  the 
electors  of  the  municipality  in  the 
manner  provided  by  this  Act." 
That  shows  the  provinces  did  claim 
such  powers  as  we  are  now  claim- 
ing, and  that  the  prohibitory 
powers  were  theirs.  See  also  C.  S. 
U.  C.  1859,  c.  54.  s.  246 ;  29  &  30 
Vict.  c.  51.  s.  249.  And  as  to 
Lower  Canada,  16  Vict.  c.  214. ; 
18  Vict.  c.  100.  s.  23 ;  19  &  20 
Vict.  c.  101.  s.  11;  L.  C.  C.  S. 
1861,  c.  24.  s.  26,  sub.  ss.  10,  11 ; 
29  &  30  Vict.  c.  32.  s.  2.  Then  as 
to  Nova  Scotia,  see  R.  S.  N.  S. 
(4th  Ser.)  c.  75. ;  and  as  to  New 
Brunswick,  Pub.  S.  N.  B.  1854, 
c.  15.  s.  29.  And  the  Temperance 
Act  of  1864  (Dunkin's  Act)  was  the 
27  &  28  Vict.  c.  18.  See  also  Reg. 
v.  Taylor  [ante,  p.  55],  36  U.  C. 
Q.  B.  218 ;  Coey  v.  Corporation 
of  Brome,  14  L.  N.  370,  and  Keefe 


v.  Maclennan,  11  N.  S.  (2  Russ. 
&  Ch.)  5,  holding  this  kind  of 
provincial  legislation  was  valid. 
Burton,  J.,  in  In  re  Ontario  Local 
Option  Act  [ante,  p.  209;  18 
O.  A.  R.  573],  said  under  the  Con- 
federation Act  the  "  Municipal 
Institutions"  in  the  province  are 
in  the  class  of  subjects  within  ex- 
clusive provincial  legislation.  It 
may  be  safely  said  that  there  is  no 
apparent  intention  in  the  Federation 
Act  to  curtail  or  interfere  with  the 
existing  general  powers  of  municipal 
councils  unless  the  Act  plainly 
transfers  any  existing  powers  to 
the  Dominion  jurisdiction."  His 
Lordship  then  considers  the  ques- 
tion of  its  having  an  interference 
with  trade  and  commerce.  See 
also  Lynch,  J.,  in  Lupine  v. 
Laurent,  17  Que.  L.  R.  226; 
and  Taschereau,  J.,  in  Huson  v. 
South  Norwich,  ante,  p.  198. 
This  is  not  an  Act  of  total  pro- 
hibition of  sale  by  retail.  They 
can  still  sell  provided  they  do  not 
sell  under  three  gallons  or  one 
dozen  bottles  at  one  time.  The  Act 
is  a  matter  merely  of  the  withhold- 
ing of  Tavern  and  of  Shop  licenses. 
As  to  sec.  129,  the  provincial 
legislature,  having  purported  in 
1869  to  repeal  these  provisions,  in 
1890  passed  this  Act  to  re-enact 
them.  Under  sec.  129,  all  existing 
legislation  was  preserved.  But 
existing  legislation  could  be  altered 
by  the  Dominion,  if  within  one  of 
the  Dominion  classes  of  subjects. 
[Lord  Herschell:  If  there  is  no 
power  to  make  this  enactment, 
there  seems  strong  argument  in  fa- 
vour of  there  having  been  no  power 
to  repeal  it.]  [Mr.  Blake  :  The  old 
Act  is  repealed  in  a  way  by  the  Do- 
minion: See  Schedule,  Appendix 
B.,  p.  3,  R.  S.  C]  That  brings  the 
question  back  to  the  same  question, 
is  this  within  the  jurisdiction  of 
the  Dominion  or  the  province  ? 
[Lord  Herschell :  If  it  is  not  one 
of  the  things  specifically  included 
within  sec.  91 ;  and  it  is  local  in  its 
character  ;  and  does  not  go  beyond 
the  locality ;  why  should  it  not  be 
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included  in  sub-sec.  16,  sec.  92  ? 
Dealing  with  the  liquor  traffic, 
might  not  both  the  Dominion  and 
the  provinces  deal  with  it  ?  No 
doubt  the  Dominion  legislation 
must  override  the  provincial  legis- 
lation, but  in  a  matter  of  this  kind 
this  Board  has  evidently  left  open 
the  question  whether  the  liquor 
traffic  could  be  dealt  with 
by  the  provinces  in  a  manner 
not  inconsistent  with  Dominion 
legislation.  Russell's  case  [ante, 
p.  129,  full  reference  above]  did 
not  decide  that  the  province  might 
not  legislate  within  the  province  for 
a  thing  which  affected  only  the 
province.]  Yes.  See~L' Union  St. 
Jacques  de  Montreal  v.  Dame  Julie 
Belisle  [ante,  p.  329;  in  P.  C. 
July  8,  1874,  L.  R.  6  P.  0.  31 ; 
31  L.  T.  Ill;  22  W.  R.  933; 
and  Att.-Gen.  of  Ontario  v.  Att.- 
Gen.  of  the  Dominion,  ante,^.  302]. 
This  Board  has  laid  down  the  rule 
that  it  is  necessary  to  look  at  the 
nature  and  character  of  the  legisla- 
tion in  order  to  determine  which 
authority  has  the  j  urisdiction .  Now 
the  difference  between  this  legis- 
lation and  the  Canada  Temper- 
ance Act  is  very  marked.  The 
latter  had  nothing  to  do  with  muni- 
cipal institutions,  and  it  does  not 
cover  the  whole  liquor  traffic 
ground,  and,  although  on  the 
statute  book,  it  does  not  practically 
exist  or  possess  the  force  of  law 
until  the  district  has  adopted  it. 
No  doubt  if  the  Canada  Temper- 
ance Act  were  put  in  force  by  Act 
and  Proclamation,  in  such  a  case 
this  legislation  would  be  inopera- 
tive. This  is  a  mere  local  matter 
simply  regulating  a  matter  of  a 
local  and  private  nature  in  the 
province,  which  the  province  may 
legislate  upon  under  sec.  92  until 
that  is  overridden  by  Dominion 
legislation  which  comes  actively 
into  force.  And  this  is-  very 
much  like  the  legislation  con- 
sidered in  the  two  cases  cited 
above,  namely  that  it  was  good 
legislation  on  its  own  ground,  so 
long  as   there   was   no   Dominion 


legislation  of  a  general  nature  over- 
riding it. 

That  is  all  I  would  claim  for 
this  law  in  the  present  ease. 
Then,  as  I  have  said,  the  nature 
of  the  Act  in  Russell's  case — the 
Canada  Temperance  Act — was 
entirely  different.  [Lord  Her- 
schell :  In  Russell's  case  it  was 
held  not  to  be  excluded  from  the 
Dominion  jurisdiction  as  a  local 
matter,  because  the  Dominion 
Parliament  might  deal  throughout 
the  whole  of  Canada  with  any  sub- 
ject that  was  not  specifically  de- 
scribed in  the  heads  of  92,  wherever 
they  thought  it  was  for  the  good  of 
the  country  there  should  be  such 
legislation,  and  then  each  province 
could  not  say,  "  You  cannot  do 
that  because  it  applies  to  us,  and  is 
therefore  a  local  matter."  That  is 
all  that  Russell's  case  decided.] 
That  is  the-  effect  of  the  decision. 
[Lord  Herschell :  Russell's  case 
was  an  attempt  to  prevent  the 
Dominion  legislature  dealing  with 
a  matter  not  within  any  of  the 
headings  in  sec.  92,  because  it  was 
a  local  matter.  But  their  Lordships 
said  it  was  not  a  local  matter. 
They  said,  "  Their  Lordships  can- 
not concur  in  this  view.  The  de- 
clared object  of  Parliament  in 
passing  the  Act  is  that  there  should 
be  uniform  legislation  in  all  the 
provinces  respecting  the  traffic  in 
intoxicating  liquors,  with  a  view  to 
promote  temperance  in  the  Do- 
minion. Parliament  does  not  treat 
the  promotion  of  temperance  as 
desirable  in  one  province  more 
than  in  another,  but  as  desirable 
everywhere  throughout  the  Do- 
minion. The  Act,  as  soon  as  it 
was  passed,  became  a  law  for  the 
whole  Dominion,  and  the  enact- 
ments of  the  first  part,  relating  to 
the  machinery  for  bringing  the 
second  part  into  force,  took  effect 
and  might  be  put  in  motion  at  once 
and  everywhere  within  it.  It  is 
true  that  the  prohibitory  and  penal 
parts  of  the  Act  are  only  to  come 
into  force  in  any  county  or  city 
upon  the  adoption  of  a  petition  to 
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that  effect  by  a  majority  of  electors, 
but  this  conditional  application  of 
these  parts  of  the  Act  does  not  con- 
vert the  Act  itself  into  legislation 
in  relation  to  a  merely  local  matter. 
The  objects  and  scope  of  the  legis- 
lation are  still  general,  viz.,  to 
promote  temperance  by  means  of  a 
uniform  law  throughout  the  Do- 
minion.] That  is  the  extent  of 
that  case.  It  was  explained  in 
Hodge  v.  The  Queen.  "It  ap- 
pears to  their  Lordships  that 
Russell  v.  The  Queen  when  pro- 
perly understood  is  not  an  authority 
in  support  of  the  appellants'  con- 
tention, and  their  Lordships  do  not 
intend  to  vary  or  depart  from  the 
reasons  expressed  for  their  judg- 
ment in  that  case.  The  principle 
which  that  case  and  the  case  of  the 
Citizens'  Insurance  Company  illus- 
trates is,  that  subjects  which  in  one 
aspect  and  for  one  purpose  fall 
within  sec.  92,  may  in  another 
aspect  and  for  another  purpose  fall 
within  sec.  91."  Now  I  claim 
the  benefit  of  that.  They  are  dis- 
cussing Russell  v.  The  Queen 
and  they  say  that  the  subject- 
matter  of  Russell  v.  The  Queen  is 
one  which  in  one  aspect  might  fall 
under  Dominion  authority,  and  in 
the  other  aspect  may  fall  under 
provincial  authority.  So  that 
Russell  v.  The  Queen  as  explained 
by  Hodge  v.  The  Queen  goes  to 
support  our  contention  that  there 
may  be  on  the  same  subject  valid 
Dominion  legislation  and  valid 
provincial  legislation.  [Lord  Her- 
schell :  Suppose  the  Dominion 
Legislature  had  not  passed  any 
legislation,  would  it  be  within 
the  power  of  the  provinces  to  pass 
legislation  on  such  things  as  poi- 
sons ?]  The  provinces  are  in  the 
same  position  as  before  the  Union, 
and  until  the  Dominion  legislates 
the  provinces  can.  Att.-Gren.  of 
Ontario  v.  Att.-Gen.  of  the  Do- 
minion [ante,  p.  302;  in  P.  C. 
Feb.  24,  [1894]  A.  C.  189 ;  63 
L.  J.  P.  C.  59].  [Lord  Herschell : 
The  provision  that  poisons  shall 
not  be  sold  except  under  certain 


restrictions  is  a  regulation  with  re- 
gard to  that  particular  trade,  and 
it  is  hardly  conceivable  that  that 
should  be  intended  to  be  taken 
away  from  the  provinces  and  that 
there  should  be  nothing  at  all  done 
except  by  an  Act  dealing  with  the 
whole  Dominion.  Many  other  in- 
stances could  be  put.  The  ques- 
tion is,  where  is  the  line  of  demar- 
cation between  these  matters  of 
local  and  general  regulation  to  be 
drawn  ?]  We  claim  this  is  a  valid 
regulation ;  a  regulation  so  well 
known  that  there  is  no  conflict 
with  the  Dominion  legislation. 
[Lord  Watson :  Sir  Montague 
Smith  said,  in  Parsons'  case  [ante, 
pp.  258,  263,  full  reference  above], 
that  there  may  be  three  kinds  of 
regulation.  It  may  belong  exclu- 
sively to  the  provinces.  It  may  be 
that  the  Dominion  can  exclude  the 
provinces  from  exercising  some 
statutory  power,  and  it  may  also  be 
that  the  Dominion  have  the  power 
to  override  entirely  the  provincial 
legislation.  [Lord  Herschell : 
What  this  Board  said  in  Russell  v. 
The  Queen  [ante,  pp.  129, 133,  full 
citation  above]  was  that,  although 
it  may  be  a  local  matter  exclusively 
within  the  province's  jurisdiction, 
when  legislating  for  its  own  pro- 
vince, and  the  local  legislation  is 
confined  to  that,  the  legislation  be- 
comes a  different  matter,  and  not 
merely  a  local  matter — and,  there- 
fore, not  excluded  from  the  Do- 
minion Parliament  when  it  is  dealt 
with  as  a  matter  essentially  with 
regard  to  the  peace,  order,  and 
good  government  of  the  Dominion, 
and  therefore  to  be  treated  through- 
out the  Dominion  alike.  For  in- 
stance, a  local  Act  with  reference 
to  carrying  firearms  might  be  pure- 
ly local,  and  that  would  be  exclu- 
sively for  the  local  legislature.  On 
the  other  hand,  you  could  not  ex- 
clude, nor  could  it  be  intended  to 
exclude,  the  right  of  the  Dominion 
Parliament,  if  it  thought  fit  and 
necessary  to  take  steps  for  the 
safety  of  the  whole  community,  to 
make  more   stringent  regulations, 
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and  to  say,  "  You  shall  not  carry 
firearms  at  all  while  war  is  going 
on,"  &c.  That  would  make  the 
matter  for  the  "  peace,  order,  and 
good  government"  of  the  whole 
Dominion,  and  would  not  be  in- 
operative because  of  provincial  regu- 
lation within  a  province.  That  is, 
you  might  have  a  matter  of  a  local 
nature,  within  sub-sec.  16,  sec.  92, 
and  yet  the  same  matter  might  be 
overridden  by  the  superior  legisla- 
tion of  the  Dominion  Parliament, 
under  its  general  powers.  The 
view  being  this,  if  it  is  a  matter  in 
which  the  Dominion  is  interested, 
and  which  the  Dominion  Parlia- 
ment so  determines,  then  it  ceases 
to  be  a  "  merely  local  matter  "  in 
the  provinces,  as  long  as  Dominion 
legislation  exists  about  it.]  Then 
came  the  question  on  the  Dominion 
— the  Liquor  Licensing  Acts  of 
1883-4,  almost  identical  with  this 
Act.  The  Supreme  Court  to  which 
the  questions  were  first  referred  de- 
cided that  the  Acts  were  ultra  vires 
as  far  as  licenses  were  concerned,  but 
not  as  regards  wholesale  and  vessel 
licenses.  That  was  brought  before 
this  Board  [  see  argument  and  Or- 
der in  Council,  ante,  pp.  144, 158.] 
[Lord  Herschell :  It  seems  clearly 
to  be  involved  in  that  decision  that 
this  Board  held  that  the  Acts  did 
not  come  within  the  regulation  of 
"  trade  and  commerce."  That  Act 
which  the  Board  held  to  be  ultra 
vires  was  almost  identical  with  this 
Act.  That  case  decided  that  "  the 
words  '  regulation  of  trade  and 
commerce,'  in  their  unlimited  sense, 
are  sufficiently  wide,  if  uncontrolled 
by  the  context  and  other  parts  of 
the  Act,  to  include  every  regulation 
of  trade  ranging  from  political 
arrangements  in  regard  to  trade 
with  foreign  governments,  requiring 
the  sanction  of  Parliament,  down 
to  minute  rules  for  regulating  par- 
ticular trades.  But  a  consideration 
of  the  Act  shows  that  the  words 
were  not  used  in  this  unlimited 
sense.  In  the  first  place,  the  collo- 
cation of  No.  2,  sec.  91,  with  classes 
of  subjects  of  national  and  general 


concern  affords  an  indication  that 
regulations  relating  to  general  trade 
and  commerce  were  in  the  mind  of 
the  legislature,  when  conferring 
this  power  on  the  Dominion  Parlia- 
ment. If  the  words  had  been  in- 
tended to  have  the  full  scope  of 
which  in  their  literal  meaning  they 
are  susceptible,  the  specific  mention 
of  several  of  the  other  classes  of 
subjects  enumerated  in  sec.  91 
would  have  been  unnecessary;  as, 
15,  banking  ;  17,  weights  and  mea- 
sures ;  18,  bills  of  exchange  and 
promissory  notes ;  19,  interest ; 
and  even  21,  bankruptcy  and  insol- 
vency." [Lord  Watson :  I  can- 
not understand  how  the  result 
as  to  the  Liquor  Acts  of  1883-4 
[Gov.-Gen.  Dominion  v.  the  Pour 
Provinces,  ante,  p.  144]  was  ar- 
rived at,  unless  on  the  ground  that 
they  did  not  come  within  "  Regu- 
lation of  Trade  and  Commerce."] 
Trade  and  commerce  cannot  be 
taken  literally;  see  Parson's  case 
ante,  p.  263,  line  41  et  seq.] 
Lord  "Watson :  They  held  it  was 
properly  within  sub-sec.  13.]  [Lord 
Herschell :  It  was  very  like  re- 
gulating.] All  that  Ontario  claims 
is  that,  under  sec.  92,  the  province 
can  delegate  to  municipal  institu- 
tions the  regulation — not  neces- 
sarily the  prohibition — of  the  liquor 
traffic  [see  Bank  of  Toronto  v. 
Lambe,  ante,  pp.  113,  118,  line  5; 
in  P.  C.  July  9,  1887,  12  App. 
Cas.  575 ;  56  L.  J.  P.  C.  87 ;  57 
L.  T.  377]  where  this  Board  said, 
"  It  has  been  earnestly  contended 
that  the  taxation  of  banks  would 
unduly  cut  down  the  powers  of  the 
parliament  in  relation  to  matters 
falling  within  class  2,  namely,  the 
regulation  of  trade  and  commerce ; 
and  within  class  15,  namely,  bank- 
ing, and  the  incorporation  of  banks. 
Their  Lordships  think  that  this 
contention  gives  far  too  wide  an 
extent  to  the  classes  in  question. 
They  cannot  see  how  the  power  of 
making  banks  contribute  to  the 
public  objects  of  the  provinces 
where  they  carry  on  business  can 
interfere  at  all  with  the  power  of 
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making  laws  on  the  subject  of 
banking,  or  with  the  power  of  in- 
corporating banks.  The  words 
'  regulation  of  trade  and  commerce ' 
are  indeed  very  wide,  and  in 
Severn's  case  it  was  the  view  of 
the  Supreme  Court  that  they  oper- 
ated to  invalidate  the  license  duty 
which  was  there  in  question.  But 
since  that  case  was  decided  the 
question  has  been  more  completely 
sifted  before  the  Committee  in 
Parson's  case,  7  App.  Cas.  96,  and 
it  was  found  absolutely  necessary 
that  the  literal  meaning  of  the 
words  should  be  restricted,  in  order 
to  afford  scope  for  powers  which 
are  given  exclusively  to  the  pro- 
vincial legislatures.  It  was  there 
thrown  out  that  the  power  of  regu- 
lation given  to  the  Parliament 
meant  some  general  or  inter-pro- 
vincial regulations.  No  further 
attempt  to  define  the  subject  need 
now  be  made,  because  their  Lord- 
ships are  clear  that  if  they  were  to 
hold  that  this  power  of  regulation 
prohibited  any  provincial  taxation 
on  the  persons  or  things  regulated, 
so  far  from  restricting  the  expres- 
sions, as  was  found  necessary  in 
Parson's  case,  they  would  be  strain- 
ing them  to  their  widest  conceivable 
extent."  These  cases  go  to  show 
that  so  far  as  this  Board  has  dealt 
with  the  subject,  "Regulation  of 
Trade "  means  general  powers  of 
regulation  over  the  whole  Do- 
minion,and  not  such  specific  matters 
as  might  be  involved  in  the  Act 
now  in  question.  There  might 
be  what  was  in  fact  a  regulation 
so  extreme  as  really  to  interfere 
with  trade  and  commerce.  Then 
it  would  be  beyond  the  line. 

Haldane,  Q.C.,  followed:  Tour 
Lordships  in  construing  a  Con- 
federation Act  have  refused  to 
draw  an  abstract  line,  but  there 
are  some  landmarks  which  have 
been  settled  by  the  authorities — 
(1)  The  conferring  the  "  Regu- 
lation of  Trade  and  Commerce" 
upon  the  Dominion  Parliament 
does  not  include  the  whole  of 
the  regulation  of  the  liquor  traffic. 


The  Q-ov.-Gen.  of  the  Dominion  v. 
The  Four  Provinces  [ante,  p.  144] 
and  Hodge  v.  The  Queen  [ante,  pp. 
135,  136],  which  make  it  clear  that 
certain   things — at  all   events,   in 
connection  with  the  liquor  traffic — 
are  reserved  to  the  provincial  Par- 
liaments ;  for  instance,  Sunday  clos- 
ing, regulation  of  the  time  of  open- 
ing ;  and  stoppage  of  sale  altogether 
on  election  days.     In  Att.-Gen.  of 
Ontario  v.  Att.-Gen.   of   the  Do- 
minion [ante,  p.  302]  it  was  found 
that  there  were  a  number  of  provi- 
sions passed  by  the  province  which 
were     appropriate     to    a    general 
Bankruptcy  Statute ;    and   it   was 
said   on  behalf   of   the   Dominion 
that  these  provisions  ought  not  to 
be  passed  by  one  province,  but  this 
Board  said:  "It  is  true  these  are 
appropriate  provisions  for  a  general 
Bankruptcy  Act,  but  they  are  also 
appropriate  provisions  with  regard 
to  civil  rights,  and,  in  the  absence 
of    special    Dominion    legislation, 
they  are  proper  to  be  included  in 
dealing   with    property   and    civil 
rights."  So  it  may  be  here  that  there 
are   provisions    which   on    general 
application  would  be  applicable  to 
a  general  prohibition  law.     [Lord 
Watson     mentioned     Tennant    v. 
The  Union  Bank  of  Canada  (ante, 
p.  295)  as  a  case  in  which  the  Do- 
minion had  also  legislated,  and  the 
validity  of  the  Dominion  Act  was 
sustained.]     In  that  state  of  the 
law  it  is  well  to  see  exactly  what 
has  been  decided  with   regard  to 
the  liquor  trade,  and  we  find  that 
not  only  has  the  "  regulation  "  of 
it  been  decided  to  be  in  some  as- 
pects and  for  some  purposes  within 
the  provincial  competence,  but  even 
qualified  prohibition  has  been  de- 
cided to  be  intra  vires  of  the  pro- 
vince.    [Lord  Herschell :  Say  that 
it  was  thought  that  for  the  good  of 
Canada  Ontario  ought  to  be  sober, 
that  would    be  legislation   which 
could  be  a  good  deal  questioned. 
But  it  is  putting  it  too  narrowly  to 
say  the  Dominion  law  must  extend 
to  every  province.]     [See  discus- 
sion,  ante,  p.    148,   on    Acts    of 


1052      B.N  A.  ACT,  s.  92  (9).— LIQUOK  PEOHIBITION. 


1883-4. J  Strong,  J.,  in  this  case, 
said :  To  neither  of  the  legislatures 
is  the  subject  of  prohibitory  liquor 
laws  in  terms  assigned.  The  ques- 
tion is,  have  they  concurrent  power? 
[See  ante,  p.  165.] 

Newcome,  Q.O.,  for  the  Do- 
minion :  The  subject  of  the  refer- 
ence must  be  regarded  as  "  prohi- 
bition," but  this  Board  in  Bussell 
v.  The  Queen  excluded  the  subject 
of  prohibition,  as  dealt  with  by 
the  Canada  Temperance  Act,  from 
provincial  competency.  [Lord 
Herschell :  This  Board  expressed 
no  opinion  as  to  its  coming  within 
the  two.  It  founded  its  judgment 
entirely  upon  the  earlier  part  of  the 
section — its  coming  within  the 
general  power  to  legislate  for  all 
Canada.  Now  the  provision  at  the 
end  of  sec.  91  is  to  the  effect  that 
the  power  of  the  provincial  legis- 
lature to  legislate  on  matters  of  a 
merely  local  character  shall  be  ex- 
cluded and  shall  not  be  taken  to 
extend,  where  the  limits  of  the 
legislation  be  local  only,  to  matters 
coming  within  the  enumerated  pro- 
visions of  sec.  91.  This  Board  did 
not  decide  that  the  prohibition  of 
liquor  came  within  any  of  those 
enumerated  sections.  It  decided  it 
upon  the  ground  that  it  came  with- 
in the  first  provision.  Now  if  you 
read  the  words  at  the  end  of  sec. 
91,  they  imply  that  so  far  as  their 
limit  is  merely  local  and  the  effects 
are  merely  local,  the  provincial 
legislature  may  legislate  on  matters 
with  which  nevertheless  the  Do- 
minion Parliament  may  have  power 
to  legislate  generally  as  being  a 
matter  for  the  peace  or  good 
government  of  Canada.  The  very 
express  words  at  the  end  of  sec.  91 
appear  to  me  to  imply  that  there 
may  be  cases  in  which  you  may 
legislate  locally  by  provincial  legis- 
lative authority,  and  nevertheless 
the  Parliament  of  Canada  may  legis- 
late generally.  Of  course  if  they 
had  decided  it  on  the  ground  that 
it  came  within  the  regulation  of 
trade  and  commerce,  one  of  the 
enumerated  things,  then  no  doubt 


that  would  have  been  a  strong 
point,  but  I  am  only  speaking  of 
the  scope  of  Bussell  v.  The  Queen. 
That  case  does  not  seem  to  go  fur- 
ther than  that.  Thai  is  why  it  does 
not  appear  to  me  that  the  ground 
upon  which  the  decision  in  Bussell 
v.  The  Queen  is  based  excludes 
the  provincial  power  from  dealing 
with  the  matter  locally.]  The  main 
part  of  sec.  99  of  the  Canada  Tem- 
perance Act  is  generally  prohibitive, 
and  really  prohibits  the  sale  in  those 
localities  into  which  it  is  brought 
into  force,  with  certain  exceptions, 
i.e.,  in  quantities  of  less  than 
10  galls,  [reads  the  section,  see  ante, 
p.  130.]  [Lord  Herschell:  Take 
sanitation  for  example  ;  supposing 
that  the  Dominion  Parliament  had, 
with  a  view  to  the  health  of  the 
whole  Dominion,  passed  certain  re- 
gulations, and  supposing  in  a  parti- 
cular province  a  contagious  disease 
was  raging  which  rendered  it  neces- 
sary for  the  safety  of  all  those  with- 
in the  province  that  much  more 
stringent  regulations  as  to  the  in- 
habitants of  the  houses  should  come 
into  force.  Why  should  not  that 
be  considered  a  merely  local  matter  ? 
If  it  is  so,  and  you  limit  your  regu- 
lations to  the  locality,  why  is  that 
inconsistent  with  the  legislation 
which  is  on  the  same  lines  as  that 
which  is  in  force  in  the  Dominion 
at  large.]  Where  Dominion  legis- 
lation has  intended  to  occupy  the 
field  and  cover  the  whole  ground 
with  respect  to  a  certain  sub- 
ject, it  would  be  improper  to 
allow  the  provinces  to  interfere 
also  in  the  matter.  [Lord  Her- 
schell :  One  cannot  help  having 
certain  doubts  whether  the  Parlia- 
ment of  Canada  could  legislate  as 
regards,  say,  sanitary  arrangements 
of  the  houses  of  a  particular  town 
in  a  province  under  this  general 
power  for  the  "  peace,  order,  and 
good  government  of  Canada" — 
which  must  mean  Canada  at  large- 
It  might  be  a  temporary  measure 
required  to  meet  a  local  exigency 
at  a  particular  time  and  in  a  parti- 
cular town  in  a  province.     And  if 
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for  such  the  Dominion  Parliament 
cannot  legislate,  it  is  very  difficult 
to  suppose  that  the  provincial  Par- 
liament cannot.]  [Mr.  Newcome 
read  what  was  said  in  Russell  v. 
The  Queen  as  to  sub-sec.  16, 
sec.  92 ;  see  ante,  p.  134,  line  7  (6), 
and  also  read  the  quotations  from 
Allen,  O.J.]  Whatever  is  con- 
ferred by  the  words  in  sub-sec.  16, 
is  a  general  grant  which  would 
enable  the  provinces  to  deal  with 
matters  which  are  merely  local  and 
private.  The  word  "  merely  "  ac- 
centuating the  limited  character  of 
the  legislation.  In  the  case  of 
L'Union  St.  Jacques  de  Montreal 
v.  Belisle,  a  question  was  raised  as 
to  legislation  with  regard  to  merely 
local  and  private  matters  [reads 
line  22  (a),  ante,  p.  330].  That  is 
an  illustration  of  what  would  be  a 
private  or  local  matter. 

As  to  municipal  institutions,  the 
exclusive  power  of  the  provincial 
legislatures  was  not  intended  to  go 
further  than  to  constitute  or  estab- 
lish them ;  and  any  authority  which 
they  may  validly  confer  upon 
municipal  institutions  must  be  de- 
rived through,  or  have  regard  to, 
the  other  subjects  enumerated  in 
sec.  92,  which  do  not  include  the 
power  to  prohibit.  [See  King,  J., 
ante,  p.  191,  last  line  (a).]  Then 
we  say  that  the  subject  of  prohibi- 
tion comes  within  the  scope  of  the 
Dominion  authority  as  legislating 
for  the  peace,  order,  and  good  go- 
vernment of  Canada,  having  regard 
to  the  criminal  law  [reads  Russell 
v.  The  Queen,  ante,  p.  133,  line  42 
(a).]  See  also  Tennant  v.  The 
Union  Bank  [ante,  p.  301,  line 
32(a)].  [Lord  Watson:  Do  you 
maintain  that  the  terms  of  sub- 
sec.  2,  sec.  91,  give  to  the  Domi- 
nion legislative  power  to  prohibit 
or  abolish  a  particular  trade  ?]  Yes ; 
because  it  refers  to  all  subjects  of 
trade  and  commerce.  In  dealing 
with  a  general  subject,  "  Regulation 
of  Trade  and  Commerce  "  involves 
abolition.  [Lord  Watson :  If  it 
had  been  "Trade  and  Commerce," 
those  words  might  imply  abolition 


as  well  as  regulation,  but  where 
the  power  given  is  expressly  con- 
fined to  "  regulation  "  of  the  liquor 
trade,  could  they  abolish  it  ?  [The 
learned  counsel  referred  to  the  re- 
marks of  Ritchie,  C.J.,  in  Reg.  v. 
Justices  of  Kings,  ante,  p.  59,  line 
20  (a),  as  to  "  Regulation  of  Trade 
and  Commerce  "  :  to  the  same  judge 
in  the  City  of  Fredericton's  case, 
and  to  Citizens'  Insurance  Co.  v. 
Parsons,  ante,  p.  263,  line  41  (6).] 
Now,  leaving  the  subject  of 
Trade  and  Commerce,  we  say,  there 
being  Dominion  legislation,  the 
field  is  not  open  to  the  provinces. 
Since  the  Union,  part  of  the 
Dominion  revenue  is  derived  from 
the  customs  and  excise  duty  on 
alcoholic  liquors.  The  Dominion 
assumed  the  public  debt  and  ex- 
penses of  the  public  services, 
beside  undertaking  to  pay  large 
subsidies  to  the  provinces.  If  the 
provinces  have  the  right  to  pro- 
hibit the  liquor  traffic,  the  Domi- 
nion as  to  customs  and  excise  would 
be  affected.  And  the  provinces 
could  not  in  effect  repeal  the  cus- 
toms laws  by  prohibiting  the  sale 
of  articles  on  which  custom  dues 
were  levied.  [Lord  Watson :  The 
provinces  had  no  power  to  legislate 
on  "  bankruptcy,"  yet  it  was  allowed 
to  the  provinces  so  to  legislate  as  to 
affect  preferences  in  bankruptcy 
while  the  field  was  clear.]  Should 
an  insolvency  law  be  necessary  for 
Ontario,  for  instance,  the  Dominion 
should  present  such  a  law.  For 
the  Dominion  might  well  legislate 
on  a  particular  subject  for  a  par- 
ticular part  of  the  Dominion.  How- 
ever, this  question  might  be  re- 
garded if  the  Dominion  had  not 
legislated.  The  field  is  occupied, 
and  there  is  no  room  for  provincial 
enactment  on  the  subject.  The 
Canada  Temperance  Act  had  been 
passed  to  obtain  uniformity  of  the 
law  on  the  subject,  and  it  would 
be  inconsistent  to  allow  the  pro- 
vinces to  create  diverse  legislation 
on  the  same  subject.  If  the  pro- 
vinces can  supplement  this  system 
or  can  enact  prohibition,  then  you 
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have  them  defeating  that  which 
was  the  declared  object  of  Parlia- 
ment. 

[Lord  Herschell :  If  the  pro- 
vincial legislatures  had  this  power 
down  to  the  passing  of  the  Canada 
Temperance  Act,  you  have  to  show 
that  that  power  is  gone.  Can  it  be 
gone  by  anything  but  a  law  of  the 
Dominion,  which  would  in  another 
enactment  be  inconsistent  with  it. 
If  the  two  could  operate  side  by 
side  without  any  conflict  of  the  one 
with  the  other,  how  can  their  legis- 
lative power  have  been  taken  away 
by  the  Dominion  passing  the  Canada 
Tenrperance  Act  ?] 

The  Hon.  Edward  Blake,  Q.C., 
for  the  Distillers'  and  Brewers'  As- 
sociation :  The  question  is  not 
speculative,  as  the  plebiscite  car- 
ried out  under  the  Ontario  Act  of 
1893  has  resulted  in  a  large  ma- 
jority in  favour  of  immediate  pro- 
hibition. A  similar  result  has 
been  arrived  at  in  Manitoba.  One 
might  suggest  an  Act  in  terms  of 
the  questions,  and  then  the  same 
difficulty  would  arise.  [Lord 
Watson :  The  first  question  in- 
volves a  substantial  issue,  is  abso- 
lute prohibition  within  the  com- 
petence of  the  provinces  ?  The 
next  raises  the  question,  does  the 
legislation  of  the  Canadian  Par- 
liament oust  the  jurisdiction  of  the 
provincial  legislature  in  those  parts 
of  a  province  where  the  Canada 
Temperance  Act  has  not  been 
adopted  and  is  not  in  force  ?  The 
next  two  questions  are  quite  clear. 
The  fifth  is,  if  it  has  not  power 
to  enact  a  total  prohibition,  has 
the  provincial  legislature  jurisdic- 
tion to  regulate  retail  sales  so  as  to 
prohibit  liquor  being  sold  by  re- 
tail in  quantities  less  than  those 
specified  in  the  statutes  in  force  at 
the  time  of  confederation  ?  The 
sixth  question,  I  understand  to  be, 
if  they  are  possessed  of  a  limited 
jurisdiction  such  as  is  indicated  in 
question  five,  have  the  provinces 
power,  within  those  districts  where 
the  Canada  Temperance  Act  is 
not  in  force,  to  enact  a  law  which 


will  practically  impose  the  provi- 
sions of  the  Canada  Temperance 
Act  upon  that  part  of  the  province, 
observing  the  limits  of  the  Canada 
Temperance  Act,  but  merely  apply- 
ing that  Act  without  its  being 
adopted  in  the  manner  specified 
in  the  Act  itself  ?  Then  comes  the 
seventh  and  most  important  ques- 
tion relating  to  the  18th  section, 
which  gives  rise  to  this  controversy. 
One  point  which  must  be  considered 
is,  whether  the  legislation  on 
these  matters — the  drink  traffic 
prohibitions — enacted  by  the  Do- 
minion of  Canada  are  in  reality 
and  substance  enactments  for  the 
purpose  of  "Regulating  Trade 
and  Commerce,"  or  are  they  enact- 
ments passed  for  the  "  welfare  of 
the  inhabitants  "  and  with  a  view 
to  suppressing  drunken  habits, 
under  the  first  general  part  of 
sec.  91  which  precedes  the  special 
sub-sections.  The  distinction  is 
important,  whether  it  is  legislation 
under  the  general  part  of  sec.  91, 
or  under  sub-sec.  2,  sec.  91,  as 
viewed  in  the  light  of  the  concluding 
exception  of  sec.  91].  The  legisla- 
ture may  treat  a  trade  by  prohibition, 
because  on  social  or  moral  grounds 
it  is  bad  for  public  morals,  order, 
or  safety,  which  are  all  mentioned 
in  Russell  v.  The  Queen  [ante, 
p.  133,  line  42  (a),  full  reference 
above],  or,  secondly,  because  of 
some  fiscal,  economic,  or  political 
— including  treaty — reasons.  We 
say  that,  both  under  the  general 
and  under  the  enumerated  powers 
of  the  Dominion,  the  jurisdiction 
to  prohibit  on  any  of  these  grounds 
rests  solely  with  the  Dominion. 
The  second  mode  of  treating  a 
trade  may  be  by  ordering  it— as  a 
trade  intended  to  exist — on  any  of 
those  grounds  which  have  been 
mentioned.  Then  there  is  a  dis- 
tribution of  power.  There  may  be, 
to  quote  the  language  used  in 
Citizens'  Insurance  Co.  v.  Par- 
sons [ante,  p.  263,  line  50  (6)], 
" minute  rules  for  regulating  par- 
ticular trades " ;  or,  as  said  in 
Hodge  v.  The  Queen  [ante,  p.  141, 
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line  24  (5)],  a  police  power  varying 
according  to  the  condition  of  the 
locality;  and  although  it  is  very 
difficult  in  each  case  to  draw  the 
line  (when  it  comes  to  be  drawn) 
under  Parsons'  case  [ante,  p.  258], 
Hodge's  case  [ante,  p.  135],  and 
the  Liquor  License  Acts,  1883-4 
[ante,  p.  144],  I  submit  that  the 
power  has  been  determined  to  be 
exclusively  provincial.  In  the  case 
in  which  this  Board  shall  adjudicate 
that  it  is  a  minute  regulation  affect- 
ing a  particular  trade,  there  Par- 
sons' case  says  that  it  is  local.  In 
the  case  in  which  it  shall  be  decided 
that  it  is  within  "  the  police  power," 
then  in  Hodge's  case  your  Lord-- 
ships  have  held  that  it  is  exclusively 
local.  Then,  drawing  that  line 
which  is  to  be  drawn  in  principle 
in  every  case,  and  cutting  off  what 
is  exclusively  provincial :  what  falls 
within  these  two  descriptions; 
there  are  yet  regulations  which 
march  wider ;  which  cut  deeper ; 
which  are  of  more  general  applica- 
tion ;  which  go  beyond  minute  regu- 
lations affecting  a  particular  trade ; 
which  go  beyond  simple  "police  mat- 
ters " ; — and  as  to  these,  the  Domi- 
nion under  both  its  powers,  the 
general  and  the  special,  has  the  sole 
regulation.  Thus  when  you  draw  the 
line — which  is  not  easy — and  find 
where  the  provincial  power  stops, 
and  where  the  Dominion  power 
begins,  you  must  find  that  the  latter 
goes  on  to  the  end,  even  to  the  ex- 
tent of  prohibition,  and  this  under 
the  regulating  as  well  as  under  the 
general  power.  Taking  first  the 
general  power,  the  words  of  sec.  91, 
are :  "  It  shall  be  lawful "  for  the 
Dominion  "to  make  laws  for  the 
peace,  order,  and  good  government 
of  Canada  in  relation  to  all  matters 
not  coming  within  the  classes  of 
subjects  by  this  Act  assigned  ex- 
clusively to  the  legislatures  of  the 
provinces."  Now  these  general 
words — leaving  out  the  exception — 
are  extensive  enough  to  grant  all 
powers,  whether  local  or  private,  in 
any  part  of  Canada.  Nothing  so 
minute ;  nothing  so  local ;  nothing 


so  great ;  nothing  cutting  so  wide 
or  deep,  but  it  is  included  within 
these  words,  because  they  are  the 
common  form  of  words  under  which 
the  general  legislative  power  given 
to  self-governing  colonies  has  been 
granted  for  a  long  time ;  first  of  all 
in  instructions  and  commissions  to 
Governors,  and  afterwards  in  Acts 
of  Parliament.  These  words  are 
deliberately  chosen  as  expressing 
in  their  generality  the  character  of 
the  powers  that  are  given  to  the 
Dominion,  and  they  are  cut  down 
only  by  the  expression  "  in  relation 
to  all  matters  not  coming  within 
the  classes  of  subjects  by  this  Act 
assigned  exclusively  to  the  legis- 
latures of  the  provinces."  There 
is  here,  then,  no  idea  of  concurrence. 
It  was  not  expected  that  you  would 
find  it  there,  for  sec.  95  gives  ex- 
pressly two  particular  subjects  of 
concurrent  powers  of  legislation : 
namely,  with  reference  to  agriculture 
and  immigration.  Further,  you  find 
an  express  provision  as  to  the  degree 
of  validity  which  the  provincial  law 
shall  have  in  that  case.  It  shall 
have  effect  in,  and,  for  the  province 
as  long,  and  as  far  only,  as  it  is  not 
repugnant  to  an  Act  of  the  Parlia- 
ment of  Canada.  So  that  there  is 
power  in  each  to  legislate,  and  the 
power  of  the  province  is  subordi- 
nated to  the  executed  power  of  the 
Dominion.  Therefore  we  must  not 
expect  to  find  in  other  divisions  of 
the  Act  a  scheme  of  concurrent 
powers,  either  express  or  implied, 
and  we  do  not  find  it  here.  Be- 
cause, while  there  is  a  general  power 
given  in  these  first  words  to  the 
Parliament  of  Canada,  for  every- 
thing, that  power  is  limited  by  cut- 
ting out  from  it  all  these  specified 
powers  which  are  assigned  exclu- 
sively to  the  legislatures  of  the 
provinces.  Therefore  there  is  a 
sharp  line  of  division ;  all  the  things 
which  are  assigned  to  the  provinces 
belong  to  the  provinces,  all  the  rest 
belong  to  the  Dominion.  [Lord 
Watson :  I  quite  agree  that  there 
is  no  such  thing  conferred  by  these 
two  clauses  as  concurrent  legislation 
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upon  the  province.  As  I  under- 
stand the  words  concurrent  legisla- 
tion— the  legislation  to  be  effective 
must  be  by  one  or  the  other.  I  do  not 
think  they  are  joined  together,  but 
the  result  of  recent  judgments  of 
this  Board  have  been  to  establish 
that  there  are  some  powers  of  legis- 
lation which  may  be  exercised  by 
the  provincial  legislatures,  and  so 
long  as  not  interfered  with  by  the 
Dominion  Parliament  their  exer- 
cise will  be  effectual.  This  Board 
has  held  that  these  enactments  may 
be  overridden  by  an  Act  of  the 
Dominion  Parliament,  competently 
legislating  within  its  own  field ; 
but  while  that  Parliament  could 
override  by  an  enactment  that 
comes  into  collision  with  the  pro- 
vincial enactment,  the  matter  might 
not  be  so  exclusively  within  the 
jurisdiction  of  the  Dominion  Parlia- 
ment as  1o  enable  that  Parliament 
to  repeal  the  provincial  law.  It 
might  overpower  it,  but  not  repeal 
it.  Again,  the  subjects  which  give 
rise  to  very  difficult  questions  are 
those  which  are  assigned  to  the  pro- 
vinces under  sub-sees.  13  and  16. 
[Lord  Herschell :  "  Police  regu- 
lation "  is  a  very  vague  term.  It 
was  used  in  Hodge's  case,  but  it 
only  means  something  conducive 
to  the  good  order  of  the  Domi- 
nion.] And  when  you  come  to 
draw  the  line,  you  would  find  it  very 
difficult  to  find  what  is  "  Police  "  : 
and  what  is  not  "  Police "  within 
the  sense  in  which  that  term  is 
used  in  Hodge's  case ;  and  there- 
fore find  it  difficult  to  determine 
what  is  merely  local :  and  what  is 
beyond  it.  [Lord  Davey :  In 
Webster's  Dictionary  "  Police  "  is 
said  to  be  a  French  word,  and  to 
mean  regulation  and  government  of 
a  city  or  county  or  union  as  re- 
gards the  inhabitants.  That  does 
not  carry  one  very  far.  Lord 
Herschell.  Supposing  it  was  not 
necessary  as  to  the  peace,  order, 
and  good  government  of  Canada, 
but  it  was  necessary  for  local  pur- 
poses that  you  should  prohibit  the 
sale  or  the  carrying  of  firearms,  or 


anything  you  please  with  regard  to 
them.  It  is  difficult  to  see  why 
the  provincial  Parliament  should 
not  deal  with  it,  if  it  was  a  merely 
local  matter ;  but  it  is  difficult,  on 
the  other  hand,  to  see  why,  because 
they  have  dealt  with  it  as  a  merely 
local  matter,  when  it  was  a  local 
matter,  the  Dominion  Government, 
when  some  provision  with  reference 
to  firearms  became  necessary  for  the 
peace,  order,  and  good  government 
of  the  whole  Dominion,  should  be 
thereby  precluded  from  dealing 
with  it,  or  should  be  unable  to  deal 
with  it  in  that  way.  I  can  con- 
ceive both  dealing  with  it  in  that 
way.  A  matter  may  be  a  merely 
local  question  at  one  time,  but  the 
state  of  the  Dominion  may  make  it 
something  much  more  than  a  local 
matter  at  another  time.]  It  may 
be  suggested  that  there  are  turbu- 
lent spirits  in  particular  portions  of 
the  Dominion,  that  there  is  a  reck- 
less habit  of  carrying  firearms,  that 
there  have  been  criminal  offences 
committed  by  the  wanton  use  of 
them,  all  these  things  point  to  the 
conclusion  that  it  is  a  matter  for 
Canadian  action.  [Lord  Her- 
schell :  I  do  not  see,  if  that  is 
the  case,  why  the  provisions  dis- 
cussed in  Hodge  v.  The  Queen 
were  not  Canadian.]  The  difficulty 
is  in  adopting  the  proposition,  that 
if  your  transaction  is  merely  local 
in  its  nature,  and  if  there  is  the 
exclusive  power,  if  the  fact  that  it 
is  local  in  Province  A  gives  that 
province  the  exclusive  power  of 
dealing  with  it,  is  changed  by  the 
fact  that  it  turns  out  it  exists  also 
locally  in  Province  B,  and  that  by 
this  occurrence  it  ceases  to  be  local 
and  becomes  general.  [Lord  Her- 
schell :  This  Board  said  something 
very  like  that  in  Russell's  case. 
They  indicated  there  that  though 
a  thing  might  be  merely  local 
viewed  in  relation  to  one  particular 
province,  nevertheless  it  might  be 
necessary  to  have  some  general 
legislation  for  the  whole  of  Canada 
for  its  peace,  order,  and  good 
government.]      May     it    not    be 
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said  to  be  general  where  there  is 
said  to  be  a  sort  of  danger  of 
contagion  or  disturbance  spreading 
over  the  whole  Dominion  ?  But 
if  the  matter  be  merely  local 
and  private,  and  the  condition 
which  requires  legislation  exists  in 
one  province  only,  it  is  contended 
that  the  Dominion  would  not  have 
power  to  legislate.  [Lord  Her- 
schell :  .-  Sanitary  arrangements 
prima  facie  would  be  a  matter 
merely  local,  for  which  the  pro- 
vinces would  have  power  to  legis- 
late, and  yet  there  might  be  a 
condition  of  things  which  rendered 
some  general  sanitary  legislation 
necessary  for  the  safety  of  the 
whole  Dominion.  Lord  Watson : 
In  one  province  there  may  exist 
an  evil  peculiar  to  that  province, 
wholly  local,  and  apparently  sec.  92 
gives  the  local  legislature  the  right 
to  deal  with-it ;  then  it  may  attain 
such  dimensions  as  to  threaten 
danger  to  the  whole  Dominion,  and 
in  that  case  I  should  be  sorry  to 
doubt  that  there  is  power  given  to 
the  Dominion  Parliament  to  inter- 
vene. There  may  be  an  evil  of  the 
same  nature  which  is  local  in  each 
and  every  one  of  the  provinces,  but 
it  is  not  so  clear  that  the  Domi- 
nion would  be  justified  in  that 
case  in  applying  a  uniform  remedy 
to  the  whole.  Lord  Herschell : 
As  to  the  prohibition  of  carrying 
firearms.  I  do  not  think  it  has 
been  suggested  that  it  could  not  be 
dealt  with  by  a  general  law  if 
thought  necessary  for  the  safety  of 
the  Dominion;  but  do  you  deny 
if  not  so  thought  that  the  province 
might  deal  with  it  by  a  local  law 
on  account  of  the  local  conditions 
that  did  not  exist  elsewhere?]  The 
determination  of  the  Dominion 
Parliament  as  to  whether  legisla- 
tion is  beneficial  or  otherwise  on  a 
particular  topic  is  not  conclusive. 
If  the  thing  is  within  their  power, 
and  they  decide,  as  a  matter  of 
policy,  that  they  ought  not  to  legis- 
late, that  does  not  differentiate  the 
cases.  They  may  prefer  that 
Canada  should  be  free  rather  than 
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sober.  [Lord  Herschell :  Does 
not  sec.  91  point  to  this,  that  if  it" 
can  be  brought  within  any  of  the 
enumerated  clauses,  and  it  is  legis- 
lation confined  to  the  locality — it  is 
prima  facie  within  the  provincial 
powers  ?  At  the  end  of  the  clause 
a  distinction  is  drawn  between 
those  enumerated  clauses  and  the 
general  words  at  the  beginning.] 
Where  there  is  a  distinct  local 
aspect,  in  which  the  local  legisla- 
ture deals  with  the  subject,  I  agree 
the  local  legislature  has  the  juris- 
diction. The  difficulty  I  feel  is 
that  where  the  aspect  is  the  same 
there  is  a  double  jurisdiction. 
[Lord  Herschell:  We  cannot  in 
this  case  lay  down  any  proposition 
in  such  terms  as  to  cover  all  cases 
and  settle  the  confines  of  sees.  91 
and  92.]  The  express  object  of 
the  last  paragraph  of  sec.  91  is  to 
deal  with  the  effect  of  enumeration, 
and  not  to  deal  impliedly  or  indi- 
rectly with  the  effect  of  that  which 
is  outside  of  enumeration,  and 
within  the  general  powers.  The 
very  purpose  for  which  enumera- 
tion took  place  was  to  avoid  doubt 
and  conflict  on  certain  subjects 
as  to  whether  they  fell  within  the 
one  or  the  other,  and  that  purpose 
would  not  be  fully  accomplished 
without  an  express  provision  taking 
the  one  set  of  specified  provisions 
out  of  the  operation  of  the  other. 
[Lord  Herschell :  Take  the  case  of 
a  postal  service  strictly  confined 
within  the  limits  of  the  province 
from  house  to  house.  That  would 
be  a  merely  local  matter  if  anything 
was ;  but,  being  a  postal  service,  it 
is  not  to  be  deemed  to  be  merely 
confined  to  that.  The  object  of 
the  paragraph  at  the  end  of  sec.  91 
was  to  exclude  from  sub-sec.  16  of 
sec.  92  certain  things  that  other- 
wise would  distinctly  have  been 
within  it.]  My  argument  does  not 
go  so  far  that  Canada  could,  by 
legislating  for  all  or  more  than  one 
province,  deal  with  strictly  provin- 
cial topics,  because  that  would  be 
absolutely  destructive  of  the  pro- 
vincial powers.      The  principle  is 
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that  there  are  two  aspects  and  two 
^-purposes  of  legislation.  Hodge  v. 
The  Queen  [ante,  p.  141,  line  32]. 
For  example,  take  the  cases  of 
licenses  for  revenue.  The  express 
power  of  sub-sec.  9  is  for  raising 
a  revenue,  and  it  has  been  de- 
cided that  limits  the  power  granted 
in  respect  of  licenses  in  that 
aspect — that  "under  sub-sec.  9  it 
must  be  for  the  purpose  of  raising 
a  revenue.  But  that  leaves  that 
same  subject-matter  to  be  dealt 
with  under  police  power :  and 
leaves  it  to  be  dealt  with  under 
a  still  different  aspect  by  the  Domi- 
nion, either  under  the  general  or 
under  the  enumerated  powers. 
How  widely  to  be  dealt  with  by 
the  Dominion  is  one  of  the  points 
to  be  disposed  of.  But  the  same 
subject  cannot  be  dealt  with  by 
both  under  the  same  aspect.  Under 
sec.  95  a  concurrent  power  is  given, 
but  nowhere  else  in  the  Act. 
[Lord  Herschell :  At  present  the 
Dominion  Parliament  has  power 
to  make  laws  for  the  purpose  of 
the  "  order  and  good  government 
of  Canada,"  in  relation  to  all 
matters  not  within  the  classes  of 
subjects.  Now  if  a  matter  can 
only  be  found  in  sec.  92  under 
sub-sec.  16,  and  if  you  can  show  that 
there  is  a  Dominion  purpose  to  be 
served  by  dealing  with  something 
existing  throughout  the  Dominion, 
then  it  comes  within  the  general 
Dominion  power  and  could  not 
be  within  the  class  of  subjects 
prescribed,  because  it  would  not  be 
merely  of  a  local  nature,  but  yet  it 
might  deal  with  the  same  subject 
matter  which  the  province  could 
deal  with  itself  as  being  merely 
local.]  If  you  find  some  purpose 
or  aspect,  to  use  the  phrase  which 
has  been  used  [Hodge  v.  The  Queen, 
ante,  p.  141,  line  32  (a)],  in  which, 
from  a  federal  point  of  view,  legis- 
lation should  take  place  different 
from  the  purpose  or  aspect  for 
which  it  is  suggested  the  province 
should  legislate  under  "  merely  local 
or  private,"  there  is  a  right  to 
legislate,  and  there  is  no  difficulty 


about  it.  But  when  the  purpose  or 
aspect  in  which  you  are  dealing 
with  a  subject  is  the  same,  there  is 
no  right  in  both  to  legislate ;  and 
if  there  is  such  a  right,  I  fail  there 
to  find  any  ground  upon  which  to 
say  that  the  Dominion  power  shall 
predominate.  There  is  a  provision 
.  that  if  it  is  within  the  enumerated 
powers  that  it  shall  predominate; 
but  there  is  no  provision  that  if  it 
is  within  the  general  powers  it 
shall  predominate,  and  therefore 
you  find,  and  must  grapple  with  the 
fact  that  there  is  then  a  conflict. 
If  you  grant  the  premises,  that  the 
subject  is  within  the  jurisdiction  of 
the  Dominion,  the  Dominion  arm 
is  not  so  shortened  but  that  it  is 
entitled  to  look  at  the  condition 
and  circumstances  of  the  people 
throughout  the  whole  or  in  any 
part  of  the  country,  and  if  varying 
circumstances  exist  with  reference 
to  the  evil  requiring  varying  legis- 
lation in  different  parts,  it  is  en- 
titled and  bound  to  apply  the  proper 
legislation  for  the  remedy  of  the 
general  evil.  [Lord  Herschell: 
That  is  a  very  difficult  question. 
If  there  is  anything  clear,  it  is  that 
this  legislation  in  sees.  91  and  92 
was  to  give  the  provincial  parlia- 
ments power  to  legislate  for  things 
within  the  province  in  so  far  as  it 
was  necessary  to  keep  them  to  a 
provincial  parliament.  One  can- 
not shut  one's  eyes  to  that,  because 
it  is  exclusively  ex-hypothesi  of  a 
merely  local  character.]  The  Cana- 
dian Parliament  could  provide  for 
the  case  of  a  particular  province. 
[Lord  Herschell :  The  sale  of  in- 
toxicating liquors  was  a  matter 
which  had  been  in  every  one  of  these 
confederated  provinces  before  the 
Union :  There  was  legislation  in 
each  one  of  the  provinces ;  and  if 
it  was  a  matter  that  was  intended 
to  be  taken  from  the  provinces  and 
given  to  the  Dominion,  one  would 
have  expected  to  find  it  in  one  of 
the  specifically  enumerated  clauses 
in  sec.  91.  It  is  not  like  a  new 
thing  which  has  arisen.]  Yes,  but 
the  general  character  of  the  legis- 
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lation  which  was  in  each  province 
was  for  the  regulation  of  the  traffic 
or  trade  in  connection  with  licensed 
houses.     The   generally   exclusive 
character  of  the  provincial  power 
must  he  recognized  and  upheld  by 
repudiating  the  doctrine  of  double 
jurisdiction  in  the   sense   I  have 
indicated.     Citizens'  Insurance  Co. 
v.  Parsons  [ante,  p.  264,  line  9  (6), 
full  reference  above]  lays  down  the 
principle  which  has  been  followed 
since,  that  the  scheme  of  the  Act 
was  a  scheme  of  mutually  exclusive, 
and  not  of  concurrent  or  overriding 
powers.    [Lord  Watson  :  Take  the 
case  of  bills  of  exchange  and  pro- 
missory notes,  do  you  suggest  that 
in  the  absence  of  legislation  by  the 
Dominion  Parliament  the  provin- 
cial parliament  could  not  give  any 
special  rights  to  the  holder  of  a  bill 
of  exchange   or   of   a   promissory 
note   as   against   his   debtor  ?]     I 
do.     That  would  come  within  the 
head  of  sec.  91.     "Notwithstand- 
ing anything  in  the  Act  contained," 
they  are    exclusively    within    the 
power  of  the  Parliament  of  Canada. 
It  happens   with   regard    to    this 
that  property  and  civil  rights  "  is 
put  into  the  other  part  of  the  Act, 
but  notwithstanding  that  by  sec.  91 
bills  of   exchange    are  exclusively 
within  the  power  of  the  Parliament 
of  Canada.     The  fundamental  law 
recognises    a    possible   variety    of 
pre-existing   provincial    laws.      It 
recognises  the  fact  that  there  were 
different  laws  in  the  provinces,  and 
the  fundamental  charter  provides 
that  until  the  Parliament  of  Canada 
alter  it,  the   provincial   law   shall 
remain.     Then  there  always  was  a 
law :  but  by  whom  could  that  law 
be  changed :  by  whom  could  it  be 
repealed:    by   whom   could   it   be 
supplemented  ?    By  the  Parliament 
of  Canada,   and    it    alone.     This 
theory     of     construction     is     not 
affected  by  such  decisions  as  Cush- 
ing  v.   Dupuy  [ante,  p.  80],  and 
the  later  insolvency  cases.     [Lord 
Davey    mentioned    L'Union     St, 
Jacques  de  Montreal  v.  Belisle  as 
being  a  case  where  it  was  held  the 


province  could  pass  a  law  winding 
up   a  particular   company.]     Yes, 
then  Russell  v.  The  Queen  [ante, 
p.    129]    gives    us    the    concrete 
case  and  the  principle.     There  the 
validity  of  the  Canada  Temperance 
Act  was  established.     It  was  held 
that  the  subject  did  not  fall  with- 
in   any   subjects    assigned    exclu- 
sively to  the  provincial  legislatures. 
[See  ante,  p.  131,  line  5  from  bot- 
tom (b),  and  pp.  132, 133.]     [Lord 
Herschell :  Suppose  that  in  a  particu- 
lar province  there  was  a  provision 
that    contagious-diseased     animals 
should  not  go  to  a  particular  market, 
would  that  be  extra-provincial  be- 
yond the  power  of  the  province  ?] 
There  is  a  general  law  on  the  sub- 
ject ;  but,  if  there  were  not,  there 
might  be  many  of  these  topics  dealt 
with   within   the  proper  limits  of 
local  regulation.     The  line  in  each 
case  is  drawn  with  reference  to  the 
principle  laid   down  in   Hodge   v. 
The  Queen,  and,  when  once  drawn, 
you  find  a  purpose  and  aspect  local 
which  gives  jurisdiction  exclusively 
to  the  province,  and  beyond  that 
purpose  and  aspect  the  subject  is 
within  the   Dominion   jurisdiction 
only.     The  aspect  and  purpose  with 
which  the  local  legislature  was  ad- 
judged to  have  a  power  in  Hodge 
v.  The  Queen  was  in  reference  to 
the  different*  local  conditions  aris- 
ing in  small  communities,  such  as 
cities,  towns,  and  villages,  for  the 
preservation  of  local  order  in  minor 
matters,  and,  although  it  may  be 
difficult    to    say    that   preservation 
of    local    order    is    a   minor    and 
minute  regulation,  and   that  it  is 
not  engrafted  upon  the  same  view 
which     is     directed      to     prevent 
drunkenness,  and  the  preservation 
of  decency,  and  which  is  directed 
to  a  keeping  up  of  morality,  yet  that 
is  the  distinction  upon  which  this 
Board  in  Russell  v.  The  Queen  and 
Hodge  v.  The  Queen  held  that  pro- 
hibition   was   within   the   Federal 
regulation   and   police  regulations 
within  the  local  power.     Now  the 
Canada  Temperance  Act  occupies 
the  field,  and  it  is  impossible  for 
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the  provincial  legislature — it  having 
been  competently  legislated  upon  by 
the  Dominion  Parliament — to  legis- 
late upon  it  again.  [Lord  Herschell : 
But  suppose  the  Dominion  Parlia- 
ment has  come  to  the  conclusion 
that  it  is  for  the  "  good  order  and 
well-being  "  of  the  whole  of  Canada 
that  the  Temperance  Act  should  be, 
at  least,  promoted  to  a  certain  ex- 
tent. Is  it  necessarily  inconsistent 
with  that  that  a  provincial  legisla- 
ture might  supplement  that  legisla- 
tion by  other  legislation  because  it 
was  considered  that  in  some  parti- 
cular province  there  was  more 
urgent  need  ?]  What  this  Board 
has  decided  (by  Russell  v.  The 
Queen)  is,  that  the  law  which  is 
passed  is  a  general  law,  notwith- 
standing its  adoptive  nature;  that 
the  opportunity  of  uniformity  it 
gives  by  making  a  provision  under 
which  in  various  local  communities 
all  through  Canada  it  might  be  put 
in  force  is  a  sufficient  generality 
and  uniformity  if  generality  and 
uniformity  are  required  in  order 
to  the  exercise  of  Canadian  legisla- 
tive power.  The  Canadian  Tem- 
perance Act  is  general  and  uni- 
form, although  it  merely  provides 
a  machinery  by  which  different 
localities  within  the  Dominion 
may  at  their  option  and  election 
put  the  provisions  into  force. 
It  is  adequately  general  and 
uniform,  though  ex  facie  it  con- 
templates that  it  will  not  be  uni- 
versally applied.  Again,  it  is 
adequately  general  and  uniform 
although  it  provides  that  unless  the 
test  was  successfully  applied  of 
a  local  demand  supported  by  a 
majority  at  an  election  there  ought 
"  not  to  be  this  prohibition  which 
on  these  conditions,  and  on  these 
alone,  it  was  intended  should  be 
applied.  Russell's  case  does  not 
decide  that  the  power  of  Parliament 
is  limited.  That  point  is  expressly 
reserved :  but  what  is  decided  is 
that  the  power  of  Parliament  to  be 
competently  ordained  must  be  cap- 
able of  operation  generally  all  over 
the  Dominion  :  yet  that  this  law, 


whose  practical  and  contemplate! 
operation  was  not  general  nor  uni 
form  in  application  and  in  opera 
tion,  was  a  competent  exercise  o 
that  power.  [Lord  Herschell :  Doe 
the  fact  that  the  Parliament  o: 
Canada  has  said  that  wherevei 
people  want  to  prohibit  by  a  certaii 
majority  there  shall  be  prohibition 
render,  in  every  place  where  the} 
do  not  adopt  the  Act,  the  loca 
legislature  powerless  to  make 
regulations  of  the  liquor  traffic 
short  of  prohibition  ?  Lord  Wat- 
son :  The  question  then  arises 
Is  supplemental  legislation  a  prac 
tical  repeal  of  the  option  given  by 
the  general  law?]  The  Act  is 
a  decision  of  the  Parliament  oi 
Canada  to  take  up  a  question  and 
legislate  upon  it.  [Lord  Herschell ; 
Has  not  Hodge  v.  The  Queen 
decided  they  have  not  done  that, 
because  Hodge  v.  The  Queen  has 
said  that  in  districts  where  the  Act 
has  never  been  adopted,  and  where 
there  is,  therefore,  not  prohibition, 
it  is  still  competent  for  the  provin- 
cial legislature  to  enact  regulations 
as  to  time  and  places  within  which 
drink  may  be  supplied  ?  That  in 
fact,  where  the  Act  has  not  been 
adopted,  has  it  not  left  open  to 
the  local  legislature  everything 
short  of  prohibition  ?]  That  may 
be  so  within  certain  limits.  Bui 
I  contend  that  the  Parliament  oi 
Canada  has  done  this  as  effectually 
as  if  it  had  said:  "There  shall 
be  no  other  interference  and  nc 
other  condition  imposed  by  any 
other  body  with  reference  to  this 
matter."  One  reason  is  that  legis- 
lation by  the  Parliament  of  Canada 
excludes  all  others,  and,  secondly, 
because  it  has  declared  that  this 
was  a  general  matter,  and  no  longer 
merely  local  or  private.  In  fact 
the  Parliament  of  Canada  has  ex- 
haustively dealt  with  the  whole 
topic. 

If  the  aspect  and  purport  oi 
the  legislature  is  to  diminish  drink- 
ing and  maintain  the  respect 
ability  of  a  licensed  house,  that  is 
one   thing.     That    is   to  do  witt 
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things  which  may  incidentally 
affect  the  consumption  of  liquor. 
But  that  which  is  effectually  and 
substantially  and  largely  restrictive 
and  practically  prevents  consump- 
tion does  prevent  manufacture  and 
importation.  It  is  impossible  to 
say  manufacture  is  merely  local  or 
private.  Sec.  121  makes  the  whole 
country  one  for  commercial  pur- 
poses. If  you  stop  the  sale  of  an 
article,  you  stop  consumption  and 
manufacture.  It  cannot  be  de- 
clared that  one  province  is  so  ex- 
clusively interested  in  the  prohibi- 
tion of  an  article,  which  it  has  been 
in  the  habit  of  importing  from 
another  province,  that  it  becomes 
a  subject  merely  local.  It  may 
be  a  question  in  the  future  how 
far,  even  with  Hodge  v.  The 
Queen  in  their  favour,  the  local 
authorities  can  go  in  the  way 
of  restrictions.  [Lord  Herschell : 
I  cannot  draw  the  line  between  the 
restrictions  in  Hodge  v.  The  Queen 
and  the  restrictions  in  the  Ontario 
Act.  You  say  it  virtually  prohibits, 
but  it  merely  comes  to  this,  that  it 
creates  new  obstacles  in  the  way  of 
obtaining  drink.]  This  particular 
trade  or  commerce  has  always  been 
highly  taxed,  and  is  a  large  source 
of  revenue  to  the  country.  It  is 
regulated  in  the  fiscal  sense ;  and  a 
very  substantial  portion  of  the 
public  revenue  in  the  provinces 
before  confederated,  and  in  the 
Dominion  since,  was  and  is  derived 
from  this  source.  Canada  was 
given  a  power  to  raise  money  by 
any  mode  or  system  of  taxation, 
and  she  undertook  to  pay  the 
interest  on  the  public  debt  of  the 
provinces,  and  also  to  pay  yearly 
a  subsidy  to  the  provinces,  and  this 
she  had  to  do  out  of  these  means 
of  raising  revenue.  Can  it  be 
said  then'  to  be  a  merely  local  or 
private  matter  within  the  province 
to  prohibit  the  sale  or  the  manufac- 
ture or  the  importation  of  a  sub- 
ject which  is  one  of  the  principal 
sources  of  revenue  ?  That  view, 
apart  from  anything  else,  excludes 
this    particular   subject   from   the 


general  phrase  a  matter  of  "  merely 
local  or  private  "  importance.  Sup- 
pose this  was  done  in  each  province 
and  to  other  sources  of  revenue. 
The  power  of  the  Parliament  of 
Canada  to  procure  its  revenue 
might  be  fatally  crippled.  The 
circumstances  of  the  country  are 
such  that  no  man  can  foresee  the 
time  at  which  revenue  can  be 
raised  otherwise  than  indirectly, 
that  is,  by  duties  of  customs  and 
excise.  It  is  of  the  most  serious 
import  to  the  whole  of  the  fiscal 
system  of  Canada.  If  there  be  a 
defeasible  power  in  the  provincial 
legislature  of  dealing  with  the 
matter  locally,  that  power  has  been 
defeated,  because  the  Dominion  has 
acted.  It  has  decided  that  the 
proper  way  is  to  provide  for  pro- 
hibition, and  for  a  repeal  of  it,  and 
for  a  re-enactment  of  it,  at  intervals. 
These  are  the  methods  the  legisla- 
ture considered  competent  to  deal 
with  the  general  evil.  It  has  not 
deemed  it  to  be  the  best  way  that 
greater  areas  like  a  whole  province 
should  by  one  act  of  the  legislature, 
or  by  a  plebiscite,  be  subjected  to 
total  prohibition.  It  has  .obviously 
decided  the  political  question  of 
which  it  was  sole  and  sovereign 
judge  that  it  would  not  do  to  let 
so  large  an  area  dispose  in  every 
part  of  that  area  of  this  question. 
Probably  it  thought  that  there  would 
be  an  enormous  majority  adverse  in 
local  areas,  and  that  the  results  by 
such  an  Act  would  work  for  bad 
instead  of  good.  Competent  au- 
thorities must  be  taken  to  have 
decided  that  it  will  not  help  but 
that  it  will  hurt  to  go  further  than 
this  Dominion  Act.  As  to  previous 
legislation,  Dobie  v.  Board  of  Pres- 
byterian Church  [ante,  p.  272] 
decided  that  the  local  legislature 
had  no  power  either  separately  or  by 
concurrent  action  to  deal  with  the 
affairs  of  the  corporation,  and  that 
the  Parliament  of  Canada,  under 
the  general  powers  to  make  laws 
for  the  peace,  order,  and  good 
government,  was  competent  in  an 
appropriate   case   to    deal    with   a 
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subject  which  does  not  affect  the 
whole  of  Canada. 

As  to  "  Regulation  of  Trade  and 
Commerce."  It  is  conceded  if  this 
subject  is  embraced  within  this 
enumeration  it  is  withdrawn  from 
"  merely  local  or  private  "  by  the 
express  terms  at  the  close  of  sec.  91. 
Now  the  extent  of  the  power  of 
regulation  was  not  settled  in  Citi- 
zens' Insurance  Co.  v.  Parsons 
(ante,  p.  264  (6)).  What  is 
there  stated  is  that  these  words  do 
not  embrace  any  minute  rule  for 
the  regulation  of  a  particular  trade 
or  the  regulation  of  contracts  in  a 
particular  business  or  trade  in  a 
single  province.  But  it  was  ex- 
pressly observed  that  no  attempt  is 
made  to  define  the  limits  of  the 
authority  of  Canada  beyond  the 
extent  to  which,  of  course,  that 
exception  which  is  expressly  made 
goes  [reads  ante,  p.  263,  3rd  par.; 
reference  also  made  to  Sedgewick, 
J.,  ante,  p.  181,  line  32  (6),  for 
the  way  in  which  the  words 
"  Trade  and  Commerce  "  are  used 
in  contemporaneous  Acts.]  [Lord 
Herschell :  One  cannot  doubt  that 
great  power  of  regulation  of  trade 
must  be  included  in  "  Trade  and 
Commerce,"  but  it  is  another  ques- 
tion as  to  whether  the  local  legisla- 
ture cannot  impose  any  restriction 
upon  the  dealing  in  any  particular 
goods  without  infringing  that  power 
of  the  Dominion  Parliament. 
Lord  Watson  :  Remember,  in 
framing  that  section,  they  had  not 
smaller  and  purely  local  things  in 
view.  Take,  for  instance,  a  dairy 
in  a  province,  and  milk  produced 
at  that  dairy  ;  unless  it  is  intended 
for  the  market,  that  does  not  come 
within  the  rule  as  to  trade.  I  don't 
see  why  the  province  should  not 
pass  a  law  appointing  an  inspector 
to  look  after  that  milk  before  it 
is  consumed  by  the  inhabitants. 
Lord  Halsbury :  Suppose  the 
washing  of  butter  in  a  particular 
stream  made  it  unfit  for  human 
food,  surely  there  is  a  provincial 
right  to  prohibit  its  sale.]  The 
Dominion   Government    is   not  to 


be  deprived  of  its  authority  to 
legislate  in  larger  matters  because 
it  is  extremely  hard  to  draw  the 
line  between  local  and  those  larger 
matters.  Every  enactment  which 
says  you  shall  not  carry  on  your 
trade  in  a  particular  way  and  under 
particular  conditions  and  restric- 
tions regulates  the  trade.  [Reads 
from  Citizens'  Insurance  Co.  v. 
Parsons,  the  2nd  par.,  ante,  p.  264, 
as  to  "  Regulation  of  Trade,"  Ac.] 
Now  what  are  the  points  these 
words,  it  is  suggested,  would  in- 
clude ?  They  would  include  poli- 
tical arrangements  with  regard  to 
trade  requiring  the  sanction  of  Par- 
liament, but  then  that  is  expressly 
provided  for  by  sec.  132,  which 
gives  to  the  Parliament  and  Go- 
vernment of  Canada  all  the  powers 
necessary  for  performing  the  obli- 
gations of  Canada,  or  any  province 
or  part  towards  foreign  countries. 
No  political  arrangement  can  be 
made,  except  through  the  medium 
of  the  supreme  authority.  The 
local  authority  may  be,  and  has 
been  of  late  years,  recognised  in 
the  making  of  these  arrangements, 
but  for  all  that  it  is  always  a  treaty 
made  by  the  supreme  government, 
which  alone  is  a  political  arrange- 
ment. [Lord  Herschell :  The 
Board  say  distinctly  they  do  not 
include  every  particular  dealing 
with  trade.]  All  that  Citizens'  In- 
surance Co.  v.  Parsons  decided, 
was  that  sub  sec.  2  sec.  91  did  not 
comprehend  a  particular  trade  in  a 
particular  province.  Then  that 
case  and  Hodge's  case  do  decide, 
first,  that  some  things  are  too 
minute,  and  secondly,  that  some 
things  are  too  local  to  come  within 
the  phrase  "regulation  of  trade." 
The  crucial  part  of  the  judgment 
in  Hodge  v.  The  Queen  is  that 
the  power  of  the  provinces  is 
to  make  restrictions  in  the  nature 
of  police  and  municipal  regulations 
of  a  merely  local  character  for  the 
good  government  of  taverns  licensed 
for  the  sale  of  liquor  and  so  forth, 
[See  ante,  p.  141,  2nd  par.  (b)]. 
There  it  was  not   a  general  Act 
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dealing  with  the  whole  province, 
but  an  Act  remitting  to  the  muni- 
cipality certain  powers  to  be  exer- 
cised locally.  It  is  an  entirely 
different  proposition  to  say  that 
that  involves  necessarily  or  pro- 
bably the  view  that  they  have  the 
right  to  give  a  power  of  prohibition 
locally.  Is  it  not  clear  that  where 
an  Act  more  seriously  affects  those 
larger  considerations,  of  importa- 
tion, sale,  and  taxation,  it  is  a 
deeper  interference  with  trade  and 
commerce  than  this  local  regulation  ? 
Then  it  has  been  adjudged  that  to 
prohibit  upon  social  and  moral,  or 
grounds  of  safety,  order,  and  peace, 
is  within  the  Dominion  Parliament : 
and  I  maintain  that  that  power  of 
dealing  for  that  purpose  is  within 
the  "  Begulation  of  Trade  and 
Commerce "  just  as  much  as  it  is 
within  the  general  powers.  That 
there  is  no  reason  why  you  should 
not  regulate  trade  and  commerce 
with  these  objects  which  are  higher 
than  fiscal :  economic  :  or  political 
objects.  Then  on  fiscal  grounds 
you  may  prohibit  production  and 
you  may  prohibit  manufacture,  as 
is  shown  in  the  instance  of  tobacco 
in  England,  and  which  exists 
with  regard  to  methylated  spirits 
in  Canada.  Then  there  are  so- 
called  economic  goods,  upon  which, 
under  the  powers  of  taxation,  some 
imports  are  pretty  well  taxed  to 
death.  There  is  a  conceivable  pro- 
hibition of  a  particular  trade  on  the 
ground  of  a  greater  general  interest 
in  fostering  something  else  to  which 
the  existence  of  the  general  trade 
is  injurious.  Therefore  regulation 
of  trade  and  commerce  does  and 
must  include  prohibition :  and  that 
there  is  no  inference  against  the 
prohibition  of  a  particular  trade  to 
be  drawn  from  the  use  of  the  word 
regulation.  It  cannot  be  altogether 
ignored  what  the  Great  Federal 
Constitution  of  the  United  States 
has  for  a  long  time  discussed  with 
reference  to  this  regulating  power, 
see  Bitchie,  C. J.,  in  City  of  Frede- 
ricton  v.  The  Queen  \ante,,  at  p. 
61,  line   27    (6)].      It  would   be 


strange,  indeed,  that  having  the 
sole  legislative  power  over  trade 
and  commerce,  the  Dominion  Par- 
liament could  not  prohibit  the  im- 
portation or  exportation  of  any 
article  of  trade  or  commerce;  or, 
having  the  power,  could  not  pro- 
hibit the  sale  and  traffic,  if  they 
deemed  such  prohibition  conducive 
to  the  peace,  order,  and  govern- 
ment of  Canada.  There  seems  no 
doubt  on  the  point  in  the  United 
States,  see  Story  on  the  U.  S. 
Consti.,  4  ed.,  s.  1071. 

After  Hodge  v.  The  Queen  [see 
infra]  came  the  Liquor  Licenses 
Acts,  1883-4,  case  (argument 
ante,  p.  144),  and  though  we  have 
no  judgment  to  enlighten  us  as  to 
the  grounds  of  decision,  yet  it  seems 
plain  from  the  proceedings  in  that 
case  that  the  Dominion  could  not 
generalise  in  a  matter  which  was 
purely  local — purely  local,  as  had 
been  decided  by  Hodge  v.  The 
Queen.  That  their  attempting  to 
deal  with  that  subject,  to  appro- 
priate it  to  themselves,  it  being  a 
local  subject,  by  acting  for  the 
whole  Dominion  and  appointing 
their  own  officers,  did  not  alter  the 
character  of  the  Act  or  deprive  the 
provinces  of  that  power  which  they 
had  under  "  merely  local  or  pri- 
vate," that  it  remained  a  local  and 
private  subject,  and  therefore  the 
Dominion  License  Acts  were  void 
while  the  local  license  Act  was 
maintained.  There  again  you  find 
another  instance  of  there  being  no 
concurrent  jurisdiction.  It  was  the 
same  thing  in  the  same  aspect,  and 
therefore  the  power  did  not  exist 
in  both.  Hodge  v.  The  Queen  had 
decided  the  power  was  in  the  pro- 
vince, and  therefore  it  could  not  be 
grasped  by  the  Dominion  by  an 
enlargement  of  the  area.  The 
18th  section  is  practically  prohibi- 
tion to  those  persons  who  frequent 
public  houses;  for  although  by 
subtle  means  the  section  may  be  got 
round  by  clubbing  together  to  buy 
a  dozen  bottles,  yet  for  all  the  pur- 
poses with  which  the  Dominion  is 
concerned  it  is  prohibition. 
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McLaren,  Q.O,  id  reply :  The 
provinces  have  a  right  to  legislate 
on  any  and  all  of  the  matters  in- 
trusted to  them  so  long  as  they  do 
not  affect  subjects  specially  exempt. 
And  so  long  as  the  Dominion  Par- 
liament has  not  occupied  the  field 
the  provinces  can  deal  with  matter 
dealt  with  before  confederation. 
If  it  had  been  intended  to  exempt 
the  liquor  traffic  from  provincial 
legislation  it  would  have  been  ex- 
pressly included  in  sec.  91  as  com- 
iugexclusively  under  the  legislation 
of  the  Dominion.  As  to  custom 
and  revenue  therefrom,  the  income 
from  shops  and  taverns  already  be- 
long to  the  provinces,  and  the  fact 
that  this  legislation  may  impair 
Dominion  revenue  is  not  a  reason 
for  its  rejection. 

9  May  J  896. 

The  judgment  was  read  by  Lord 
Watson  [there  being  also  present 
Lord  Halsbury,  L.C.,  Lord  Her- 
schell,  Lord  Davey,  and  Sir  Richard 
Couch]. 

Lord  Watson :  "  Their  Lordships 
think  it  expedient  to  deal,  in  the 
first  instance,  with  the  seventh 
question,  because  it  raises  a  practi- 
cal issue,  to  which  the  able  argu- 
ments of  counsel  on  both  sides  of 
the  Bar  were  chiefly  directed,  and 
also  because  it  involves  considera- 
tions which  have  a  material  bearing 
upon  the  answers  to  be  given  to  the 
other  six  questions  submitted  in 
this  appeal.  In  order  to  appreciate 
the  merits  of  the  controversy,  it  is 
necessary  to  refer  to  certain  laws 
for  the  restriction  or  suppression 
of  the  liquor  traffic,  which  were 
passed  by  the  legislature  of  the  old 
province  of  Canada  before  the 
Union,  or  have  since  been  enacted 
by  the  Parliament  of  the  Dominion, 
and  by  the  legislature  of  Ontario, 
respectively. 

"At  the  time  when  the  British 
North  America  Act  of  1867  came 
into  operation,  the  statute  book  of 
the  old  province  contained  two  sets 
of  enactments  applicable  to  Upper 
Canada,   which,    though   differing 


in  expression,  were  in  substance 
very  similar. 

"  The  most  recent  of  these  enact- 
ments were  embodied  in  the  Tem- 
perance Act,  1864  (27  &  28  Vict, 
c.  18.),  which  conferred  upon  the 
municipal  council  of  every  county, 
town,  township,  or  incorporated 
village,  '  besides  the  powers  at 
present  conferred  on  it  by  law,' 
power  at  any  time  to  pass  a  by-law 
prohibiting'  the  sale  of  intoxicating 
liquors,  and  the  issue  of  licenses 
therefor,  within  the  limits  of  the 
municipality.  Such  by-law  was 
not  to  take  effect  until  submitted 
to  and  approved  by  a  majority  of 
the  qualified  electors;  and  provi- 
sion was  made  for  its  subsequent 
repeal,  in  deference  to  an  adverse 
vote  of  the  electors. 

"  The  previous  enactments  relat- 
ing to  the  same  subject,  which  were 
in  force  at  the  time  of  the  Union, 
were  contained  in  the  Consolidated 
Municipal  Act,  29  &  30  Vict,  c. 
51.  They  empowered  the  Council 
of  every  township,  town,  and  in- 
corporated village,  and  the  Com- 
missioners of  Police  in  cities  to 
make  by-laws  for  prohibiting  the 
sale  by  retail  of  spirituous,  fer- 
mented or  other  manufactured  li- 
quors, in  any  inn  or  other  house  of 
public  entertainment ;  and  for  pro- 
hibiting totally  the  sale  thereof  in 
shops  and  places  other  than  houses 
of  public  entertainment;  provided 
the  by-law,  before  the  final  passing 
thereof,  had  been  duly  approved  by 
the  electors  of  the  municipality  in 
the  manner  prescribed  by  the  Act. 
After  the  Union,  the  legislature 
of  Ontario  inserted  these  enact- 
ments in  the  Tavern  and  Shop 
License  Act,  32  Vict.  c.  32.  They 
were  purposely  omitted  from  sub- 
sequent consolidations  of  the  Muni- 
cipal and  Liquor  License  Acts; 
and,  in  the  year  1886,  when  the 
Canada  Temperance  Act  was  passed 
by  the  Parliament  of  Canada,  there 
was  no  provincial  law  authorizing 
the  prohibition  of  liquor  sales  in 
Ontario,  save  th_e  Temperance  Act, 
1864. 
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"  The  Canada  Temperance  Act 
of  1886  (Revised  Statutes  of  Cana- 
da, 49  Vict.  c.  106.)  is  applicable  to 
all  the  provinces  of  the  Dominion. 
Its  general  scheme  is  to  give  to  the 
electors  of  every  county  or  city  the 
option  of  adopting,  or  decliuing  to 
adopt,  the  provisions  of  the  second 
part  of  the  Act,  which  make  it  un- 
lawful for  any  person  '  by  himself, 
his  clerk,  servant  or  agent,  to  ex- 
pose or  keep  for  sale,  or  directly 
or  indirectly,  on  any  pretence  or 
upon  any  device,  to  sell  or  barter, 
or  in  consideration  of  the  pur- 
chase of  any  other  property,  give 
to  any  other  person  any  intoxi- 
cating liquor.'  It  expressly  de- 
clares that  no  violation  of  these  en- 
actments shall  be  made  lawful  by 
reason  of  any  licence  of  any  de- 
scription whatsoever.  Certain  re- 
laxations are  made  in  the  case  of 
sales  of  liquor  for  sacramental  or 
medicinal  purposes,  or  for  exclusive 
use  in  some  art,  trade,  or  manufac- 
ture. The  prohibition  does  not 
extend  to  manufacturers,  importers 
or  wholesale  traders  who  sell  liquors 
in  quantities  above  a  specified  limit, 
when  they  have  good  reason  to  be- 
lieve that  the  purchasers  will  forth- 
with carry  their  purchase  beyond 
the  limits  of  the  county  or  city,  or 
of  any  adjoining  county  or  city  in 
which  the  provisions  of  the  Act 
are  in  force. 

"  For  the  purpose  of  bringing 
the  second  part  of  the  Act  into 
operation,  an  order  of  the  Gover- 
nor-General of  Canada  in  Cquncil 
is  required.  The  order  must  be 
made  on  the  petition  of  a  county 
or  city,  which  cannot  be  granted 
until  it  has  been  put  to  the  vote  of 
the  electors  of  such  county  or  city. 
When  a  majority  of  the  votes  polled 
are  adverse  to  the  petition,  it  must  be 
dismissed ;  and  no  similar  applica- 
tion can  be  made  within  the  period 
of  three  years  from  the  day  on 
which  the  poll  was  taken.  When 
the  vote  is  in  favour  of  the  petition, 
and  is  followed  by  an  Order  in 
Council,  one  fourth  of  the  qualified 
electors  of  the  county  or  city  may 


apply  to  the  Governor- General  in  Att.-Gen.  of 
Council  for   a  recall  of  the  order,  Ontario  v. 
which  is  to  be  granted,  in  the  event  THE  'I)oMINIolf. 
of  a  majority  of  the  electors  voting  Judgment, 
in  favour  of  the  application.  Power  Lord  Watson, 
is  given  to  the  Governor-General 
in  Council  to  issue  in  the  like  man- 
ner, and  after  similar  procedure,  an 
order  repealing  any  by-law  passed 
by  any  Municipal  Council  for  the 
application  of  the  Temperance  Act 
of  1864. 

"  The  Dominion  Act  also  contains 
an  express  repeal  of  the  prohibitory 
clauses  of  the  provincial  Act  of 
1864,  and  of  the  machinery  there- 
by provided  for  bringing  them  into 
operation,  (1)  as  to  every  muni- 
cipality within  the  limits  of  Ontario 
in  which,  at  the  passing  of  the  Act 
of  1886,  there  was  no  municipal 
by-law  in  force,  (2)  as  to  every 
municipality  within  these  limits  in 
which  a  prohibitive  by-law  then  in 
force  shall  be  subsequently  re- 
pealed under  the  provisions  of 
either  Act,  and  (3)  as  to  every 
municipality,  having  a  municipal 
by-law,  which  is  included  in  the 
limits  of,  or  has  the  same  limits 
with,  any  county  or  city  in  which 
the  second  part  of  the  Canada 
Temperance  Act  is  brought  into 
force  before  the  repeal  of  the  by- 
law, which  by-law,  in  that  event,  is 
declared  to  be  null  and  void. 

"  With  the  view  of  restoring  to 
municipalities  within  the  province, 
whose  powers  were  affected  by  that 
repeal,  the  right  to  make  by-laws 
which  they  had  possessed  under 
the  law  of  the  old  province,  the 
legislature  of  Ontario  passed 
sec.  18  of  53  Vict.  c.  56.,  to 
which  the  seventh  question  in  this 
case  relates.  The  enacting  words 
of  the  clause  are  introduced  by  a 
preamble  which  recites  the  previous 
course  of  legislation,  and  the  re- 
peal by  the  Canada  Temperance 
Act  of  the  Upper  Canada  Act  of 
1864  in  municipalities  where  not  in 
force,  and  concludes  thus, — '  it  is 
expedient thatmunicipalities  should- 
have  the  powers  by  them  formerly 
possessed.'    The  enacting  words  of 
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the  clause,  with  the  exception  of 
one  or  two  changes  of  expression 
which  do  not  affect  its  substance, 
are  a  mere  reproduction  of  the  pro- 
visions, not  of  the  Temperance  Act 
of  1864,  but  of  the  kindred  pro- 
visions of  the  Municipal  Act,  29  & 
30  Vict.  c.  51.,  which  had  been 
omitted  from  the  consolidated 
statutes  of  the  province.  A  new 
proviso  is  added,  to  the  effect  that, 
'nothing  in  this  section  contained 
shall  be  construed  into  an  exercise 
of  jurisdiction  by  the  province  of 
Ontario  beyond  the  revival  of 
provisions  of  law  which  were  in 
force  at  the  date  of  the  passing  of 
the  British  North  America  Act, 
and  which  the  subsequent  legisla- 
tion of  this  province  purported  to 
repeal.'  The  legislature  of  Ontario 
subsequently  passed  an  Act  (54 
Vict.  c.  46.)  for  the  purpose  of  ex- 
plaining that  sec.  18  was  not 
meant  to  repeal  by  implication 
certain  provisions  of  the  Muni- 
cipal Act,  29  &  30  Vict.  c.  51., 
which  limit  its  application  to  retail 
dealings. 

"  The  seventh  question  raises  the 
issue, — whether,  in  the  circum- 
stances which  have  just  been  de- 
tailed, the  provincial  legislature  had 
authority  to  enact  sec.  18  ?  In 
order  to  determine  that  issue,  it 
becomes  necessary  to  consider,  in 
the  first  place,  whether  the  Parlia- 
ment of  Canada  had  jurisdiction 
to  enact  the  Canada  Temperance 
Act ;  and,  if  so,  to  consider  in  the 
second  place,  whether,  after  that 
Act  became  the  law  of  each  pro- 
vince of  the  Dominion,  there  yet 
remained  power  with  the  legisla- 
ture of  Ontario  to  enact  the  pro- 
visions of  sec.  18. 

"  The  authority  of  the  Dominion 
Parliament  to  make  laws  for  the 
suppression  of  liquor  traffic  in  the 
provinces  is  maintained,  in  the  first 
place,  upon  the  ground  that  such 
legislation  deals  with  matters  affect- 
ing '  the  peace,  order,  and  good 
government  of  Canada,'  within 
the  meaning  of  the  introductory 
and    general    enactments   of    sec. 


91  of  the  British  North  America 
Act;  and,  in  the  second  place, 
upon  the  ground  that  it  concerns 
'  the  regulation  of  trade  and  com- 
merce,' being  No.  2  of  the  enume- 
rated classes  of  subjects  which  are 
placed  under  the  exclusive  juris- 
diction of  the  federal  Parliament 
by  that  section.  These  sources  of 
jurisdiction  are  in  themselves 
distinct;  and  are  to  be  found  in 
different  enactments. 

"  It  was  apparently  contemplated 
by  the  framers  of  the  Imperial  Act 
of  1867,  that  the  due  exercise  of 
the  enumerated  powers  conferred 
upon  the  Parliament  of  Canada 
by  sec.  91  might,  occasionally 
and  incidentally,  involve  legislation 
upon  matters  which  are  prim& 
facie  committed  exclusively  to  the 
provincial  legislatures  by  sec.  92. 
In  order  to  provide  against  that 
contingency,  the  concluding  part 
of  sec.  91  enacts  that  'any 
matter  coming  within  any  of  the 
classes  of  subjects  enumerated  in 
this  section  shall  not  be  deemed  to 
come  within  the  class  of  matters  of 
a  local  or  private  nature  comprised 
in  the  enumeration  of  the  classes  of 
subjects  by  this  Act  assigned  ex- 
clusively to  the  legislatures  of  the 
provinces.'  It  was  observed  by 
this  Board  in  Citizens'  Insurance 
Company  of  Canada  v.  Parsons  (7 
Ap.  Ca.  108),  that  the  paragraph 
just  quoted  '  applies  in  its  gram- 
matical construction  only  to  No. 
16  of  sec.  92.'  The  observation 
was  not  material  to  the  question 
arising  in  that  case,  and  it  does  not 
appear  to  their  Lordships  to  be 
strictly  accurate.  It  appears  to 
them,  that  the  language  of  the 
exception  in  sec.  91  was  meant 
to  include,  and  correctly  describes, 
all  the  matters  enumerated  in  the 
16  heads  of  sec.  92,  as  being,  from 
a  provincial  point  of  view,  of  a 
local  or  private  nature.  It  also 
appears  to  their  Lordships  that  the 
exception  was  not  meant  to  dero- 
gate from  the  legislative  authority 
given  to  provincial  legislatures  by 
these  16  sub-sections,  save  to  the 
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extent  of  enabling  the  Parliament 
of  Canada  to  deal  with  matters 
local  or  private,  in  those  cases 
where  such  legislation  is  necessarily 
incidental  to  the  exercise  of  the 
powers  conferred  upon  it  by  the 
enumerative  heads  of  Clause  91. 
That  view  was  stated  and  illus- 
trated by  Sir  Montague  Smith  in 
Citizens  Insurance  Company  of 
Canada  v.  Parsons  (7  Ap.  Ca. 
pp.  108,  109),  and  in  Cushing  v. 
Dupuy  (5  Ap.  Ca.  415) ;  and  it 
has  been  recognised  by  this  Board 
in  Tennant  v.  Union  Bank  of 
Canada  (1894,  Ap.  Ca.  46)  and  in 
Attorney-General  of  Ontario  v. 
Attorney-General  of  the  Dominion 
(1894,  Ap.  Ca.  200). 

"  The  general  authority  given  to 
the  Canadian  Parliament,  by  the 
introductory  enactments  of  sec. 
91,  is,  '  to  make  laws  for  the  peace, 
order  and  good  government  of 
Canada,  in  relation  to  all  matters 
not  coming  within  the  classes  of 
subjects  by  this  Act  assigned  ex- 
clusively to  the  legislatures  of  the 
provinces ; '  and  it  is  declared,  but 
not  so  as  to  restrict  the  generality 
of  these  words,  that  the  exclusive 
authority  of  the  Parliament  of  Ca- 
nada extends  to  all  matters  coming 
within  the  classes  of  subjects  which 
are  enumerated  in  the  clause. 
There  may,  therefore,  be  matters 
not  included  in  the  enumeration, 
upon  which  the  Canadian  Parlia- 
ment has  power  to  legislate,  because 
they  concern  the  peace,  order  and 
good  government  of  the  Dominion. 
But  to  those  matters  which  are  not 
specified  among  ^.the  enumerated 
subjects  of  legislation,  the  excep- 
tion from  sec.  92,  which  is  en- 
acted by  the  concluding  words  of 
sec.  91,  has  no  application  ; 
and,  in  legislating  with  regard  to 
such  matters,  the  Dominion  Parlia- 
ment has  no  authority  to  encroach 
upon  any  class  of  subjects  which  is 
exclusively  assigned  to  provincial 
legislatures  by  sec.  92.  These 
enactments  appear  to  their  Lord- 
ships to  indicate,  that  the  exercise 
of  legislative  power  by  the  Parlia- 


ment of  Canada,  in  regard  to  all  Att.-Gen.  of 
matters  not  enumerated  in  sec.  91,  Ontario  v. 
ought  to  be  strictly  confined  to  such  ^do^oh. 
matters  as  are  unquestionably  of  Judgment. 
Canadian  interest  and  importance,  Lord  "Watson. 
and  ought  not  to  trench  upon  pro- 
vincial legislation,  with  respect  to 
any  of  the  classes  of  subjects 
enumerated  in  sec.  92.  To  attach 
any  other  construction  to  the 
general  power  which,  in  supplement 
of  its  enumerated  powers,  is  con- 
ferred upon  the  Parliament  of 
Canada  by  sec.  91,  would,  in  their 
Lordships'  opinion,  not  only  be 
contrary  to  the  intendment  of  the 
Act,  but  would  practically  destroy 
the  autonomy  of  the  provinces.  If 
it  were  once  conceded  that  the 
Parliament  of  Canada  has  authority 
to  make  laws  applicable  to  the 
whole  Dominion,  in  relation  to 
matters  which  in  each  province  are 
substantially  of  local  or  private  in- 
terest, upon  the  assumption  that 
these  matters  also  concern  the 
peace,  order  and  good  government 
of  the  Dominion,  there  is  hardly  a 
subject  enumerated  in  sec.  92 
upon  which  it  might  not  legislate, 
to  the  exclusion  of  the  provincial 
legislatures. 

"In  construing  the  introductory 
enactments  of  sec.  91,  with  respect 
to  matters  other  than  those  enu- 
merated, which  concern  the  peace, 
order  and  good  government  of 
Canada,  it  must  be  kept  in  view 
that  sec.  94,  which  empowers  the 
Parliament  of  Canada  to  make 
provision  for  the  uniformity  of  the 
laws  relative  to  property  and  civil 
rights  in  Ontario,  Nova  Scotia,  and 
New  Brunswick,  does  not  extend 
to  the  province  of  Quebec;  and 
also  that  the  Dominion  legislation 
thereby  authorized  is  expressly  de- 
clared to  be  of  no  effect,  unless  and 
until  it  has  been  adopted  and  en- 
acted by  the  provincial  legislature. 
These  enactments  would  be  idle 
and  abortive,  if  it  were  held  that 
the  Parliament  of  Canada  derives 
jurisdiction  from  the  introductory 
provisions  of  sec.  91  to  deal  with 
any  matter  which  is  in  substance 
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local  or  provincial,  and  does  not 
truly  affect  the  interest  of  the 
Dominion  as  a  whole.  Their  Lord- 
ships do  not  doubt  that  some 
matters,  in  their  origin  local  and 
provincial,  might  attain  such  di- 
mensions as  to  affect  the  body  politic 
of  the  Dominion,  and  to  justify  the 
Canadian  Parliament  in  passing 
laws  for  their  regulation  or  abolition, 
in  the  interest  of  the  Dominion. 
But  great  caution  must  be  observed, 
in  distinguishing  between  that 
which  is  local  and  provincial  and 
therefore  within  the  jurisdiction  of 
the  provincial  legislatures,  and  that 
which  has  ceased  to  be  merely  local 
or  provincial,  and  has  become 
matter  of  national  concern,  in  such 
sense  as  to  bring  it  within  the  juris- 
diction of  the  Parliament  of 
Canada.  An  Act  restricting  the 
right  to  carry  weapons  of  offence, 
or  their  sale  to  young  persons, 
within  the  province,  would  be 
within  the  authority  of  the  pro- 
vincial legislature.  But  traffic  in 
arms,  or  the  possession  of  them 
under  such  circumstances  as  to 
raise  a  suspicion  that  they  were  to 
be  used  for  seditious  purposes,  or 
against  a  foreign  state,  are  matters 
which,  their  Lordships  conceive, 
might  be  competently  dealt  with 
by  the  Parliament  of  the  Dominion. 
"  The  judgment  of  this  Board  in 
Russell  v.  The  Queen  (7  Ap.  Ca. 
829)  has  relieved  their  Lordships 
from  the  difficult  duty  of  consider- 
ing whether  the  Canada  Temper- 
ance Act  of  1886  relates  to  the 
peace,  order  and  good  government 
of  Canada,  in  such  sense  as  to 
bring  its  provisions  within  the  com- 
petency of  the  Canadian  Parlia- 
ment. In  that  case  the  controversy 
related  to  the  validity  of  the 
Canada  Temperance  Act  of  1878  : 
and  neither  the  Dominion  nor  the 
provinces  were  represented  in  the 
argument.  It  arose  between  a 
private  prosecutor  and  a  person  who 
had  been  convicted,  at  his  instance, 
of  violating  the  provisions  of  the 
Canadian  Act,  within  a  district  of 
New  Brunswick  in  which  the  pro- 


hibitory clauses  of  the  Act  had 
been  adopted.  But  the  provisions 
of  the  Act  of  1878  were,  in  all 
material  respects,  the  same  with 
those  which  are  now  embodied  in 
the  Canada  Temperance  Act  of 
1886  ;  and  the  reasons  which  were 
assigned  for  sustaining  the  validity 
of  the  earlier,  are,  in  their  Lord- 
ships' opinion,  equally  applicable  to 
the  latter  Act.  It  therefore  appears 
to  them  that  the  decision  in  Russell 
v.  The  Queen  must  be  accepted  as 
an  authority  to  the  extent  to  which 
it  goes,  namely,  that  the  restrictive 
provisions  of  the  Act  of  1886, 
when  they  have  been  duly  brought 
into  operation  in  any  provincial 
area  within  the  Dominion,  must 
receive  effect  as  valid  enactments, 
'  relating  to  the  peace,  order  and 
good  government  of  Canada. 

"That  point  being  settled  by 
decision,  it  becomes  necessary  to 
consider  whether  the  Parliament 
of  Canada  had  authority  to  pass 
the  Temperance  Act  of  1886,  as 
being  an  Act  for  the  '  regulation  of 
trade  and  commerce'  within  the 
meaning  of  No.  2  of  sec.  91. 
If  it  were  so,  the  Parliament  of 
Canada  would,  under  the  excep- 
tion from  sec.  92  which  has 
already  been  noticed,  be  at  liberty 
to  exercise  its  legislative  authority, 
although,  in  so  doing,  it  should 
interfere  with  the  jurisdiction  of 
the  provinces.  The  scope  and 
effect  oi  No.  2  of  sec.  91  were 
discussed  by  this  Board  at  some 
length,  in  Citizens'  Insurance  Com- 
pany v.  Parsons  (7  Ap.  Ca.  96), 
where  it  was  decided  that,  in  the 
absence  of  legislation  upon  the  sub- 
ject by  the  Canadian  Parliament, 
the  legislature  of  Ontario  had 
authority  to  impose  conditions,  as 
being  matters  of  civil  right,  upon 
the  business  of  fire  insurance, 
which  was  admitted  to  be  a  trade, 
so  long  as  those  conditions  only 
affected  provincial  trade.  Their 
Lordships  do  not  find  it  necessary 
to  re-open  that  discussion  in  the 
present  case.  The  object  of  the 
Canada   Temperance  Act  of  1886 
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is,  not  to  regulate  retail  transac- 
tions between  those  who  trade  in 
liquor  and  their  customers,  but  to 
abolish  all  such  transactions  within 
every  provincial  area  in  which  its 
enactments  have  been  adopted  by  a 
majority  of  the  local  electors.  A 
power  to  regulate,  naturally,  if  not 
necessarily,  assumes,  unless  it  is 
enlarged  by  the  context,  the  con- 
servation of  the  thing  which  is  to 
be  made  the  subject  of  regulation. 
In  that  view,  their  Lordships  are 
unable  to  regard  the  prohibitive 
enactments  of  the  Canadian  statute 
of  18S6  as  regulations  of  trade  and 
commerce.  They  see  no  reason  to 
modify  the  opinion  which  was  re- 
cently expressed,on  their  behalf,  by 
Lord  Davey,in  Municipal  Corpora- 
tion of  the  City  of  Toronto  v.  Virgo 
([1896]  A.  C.  93,  and  see  post),  in 
these  terms  : — '  Their  Lordships 
think  there  is  marked  distinction  to 
be  drawn  between  the  prohibition 
or  prevention  of  a  trade  and  the 
regulation  or  governance  of  it,  and 
indeed  a  power  to  regulate  and 
govern  seems  to  imply  the  con- 
tinued existence  of  that  which  is 
to  be  regulated  or  governed.' 

"  The  authority  of  the  legislature 
of  Ontario  to  enact  sec.  18  of  53 
Vict.  c.  56.  was  asserted  by  the 
Appellant  on  various  grounds. 
The  first  of  these,  which  was  very 
strongly  insisted  on,  was  to  the 
effect  that  the  power  given  to  each 
province  by  No.  8  of  sec.  92,  to 
create  municipal  institutions  in  the 
province,  necessarily  implies  the 
right  to  endow  these  institutions 
with  all  the  administrative  func- 
tions which  had  been  ordinarily 
possessed  and  exercised  by  them 
before  the  time  of  the  Union. 
Their  Lordships  can  find  nothing 
to  support  that  contention  in  the 
language  of  sec.  92,  No.  8,  which, 
according  to  its  natural  meaning, 
simply  gives  provincial  legislatures 
the  right  to  create  a  legal  body, 
for  the  management  of  municipal 
affairs.  Until  confederation,  the 
legislature  of  each  province  as  then 
constituted  could,  if  it  chose,  and 


did   in   some   cases,   entrust  to   a  Att.-Gen.  of 
muncipality  the  execution  of  powers  Ontario  "• 
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which  now  belong   exclusively  to  the'd0MInION. 

the  Parliament  of  Canada.     Since  judgment. 

its    date,   a    provincial    legislature  Lord  Watson. . 

cannot  delegate  any  power  which 

it  does  not  possess ;  and  the  extent 

and  nature  of  the  functions  which 

it  can  commit  to  a  municipal  body 

of  its  own    creation    must  depend 

upon  the  legislative  authority  which 

it   derives   from   the  provisions  of 

sec.  92  other  than  No.  8. 

"  Their  Lordships  are  likewise  of 
opinion  that  sec.  92,  No.  9,  does 
not  give  provincial  legislatures  any 
right  to  make  laws  for  the  abolition 
of  the  liquor  traffic.  It  assigns  to 
them  '  shop,  saloon,  tavern,  auc- 
tioneer and  other  licenses,  in 
order  to  the  raising  of  a  revenue 
for  provincial,  local  or  municipal 
purposes.'  It  was  held  by  this 
Board,  in  Hodge  v.  The  Queen  (9 
Ap.  Ca.  117),  to  include  the  right 
to  impose  reasonable  conditions 
upon  the  licensees,  which  are  in  the 
nature  of  regulation ;  but  it  cannot, 
with  any  show  of  reason,  be  con- 
strued as  authorizing  the  abolition 
of  the  sources  from  which  revenue 
is  to  be  raised. 

"  The  only  enactments  of  sec.  92 
which  appear  to  their  Lordships  to 
have  any  relation  to  the  authority 
of  provincial  legislatures  to  make 
laws  for  the  suppression  of  the 
liquor  traffic  are  to  be  found  in 
Nos.  13  and  16,  which  assign  to 
their  exclusive  jurisdiction,  (1) 
'  property  and  civil  rights  in  the 
province,'  and  (2)  'generally  all 
matters  of  a  merely  local  or 
private  nature  in  the  province.' 
A  law  which  prohibits  retail  trans- 
actions, and  restricts  the  con- 
sumption of  liquor  within  the 
ambit  of  the .  province,  and  does 
not  affect  transactions  in  liquor 
between  persons  in  the  province 
and  persons  in  other  provinces  or 
in  foreign  countries,  concerns 
property  in  the  province  which 
would  be  the  subject  matter  of  the 
transactions,  if  they  were  not  pro- 
hibited, and  also  the  civil  rights  of 
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persons  in  the  province.  It  is  not 
impossible  that  the  vice  of  intem- 
perance may  prevail  in  particular 
localities  within  a  province,  to  such 
an  extent  as  to  constitute  its  cure 
by  restricting  or  prohibiting  the 
sale  of  liquor  a  matter  of  a  merely 
local  or  private  nature,  and  there- 
fore falling  prima  facie  within 
No.  16.  In  that  state  of  matters, 
it  is  conceded  that  the  Parliament 
of  Canada  could  not  imperatively 
enact  a  prohibitory  law  adapted 
and  confined  to  the  requirements 
of  localities  within  the  province, 
where  prohibition  was  urgently 
needed. 

"It  is  not  necessary,  for  the 
purposes  of  the  present  appeal,  to 
determine  whether  provincial  legis- 
lation for  the  suppression  of  the 
liquor  traffic,  confined  to  matters 
which  are  provincial  or  local  within 
the  meaning  of  Nos.  13  and  16,  is 
authorized  by  the  one  or  by  the 
other  of  these  heads.  It  cannot,  in 
their  Lordships'  opinion,  be  logically 
held  to  fall  within  both  of  them. 
In  sec.  92,  No.  16  appears  to  them 
to  have  the  same  office  which  the 
general  enactment,  with  respect  to 
matters  concerning  the  peace,  order, 
and  good  government  of  Canada, 
so  far  as  supplementary  of  the 
enumerated  subjects,  fulfils  in  sec. 
91.  It  assigns  to  the  provincial 
legislature  all  matters  in  a  provin- 
cial sense  local  or  private,  which 
have  been  omitted  from  the  pre- 
ceding enumeration,  and,  although 
its  terms  are  wide  enough  to  cover, 
they  were  obviously  not  meant  to 
include  provincial  legislation  in  re- 
lation to  the  classes  of  subjects 
already  enumerated. 

"  In  the  able  and  elaborate  argu- 
ment addressed  to  their  Lordships 
on  behalf  of  the  Respondents,  it 
was  practically  conceded  that  a  pro- 
vincial legislature  must  have  power 
to  deal  with  the  restriction  of  the 
liquor  traffic  from  a  local  and  pro- 
vincial point  of  view,  unless  it  be 
held  that  the  whole  subject  of  re- 
striction or  abolition  is  exclusively 
committed   to  the   Parliament    of 


Canada,  as  being  within  the  re- 
gulation of  trade  and  commerce. 
In  that  case,  the  subject,  in  so  far 
at  least  as  it  had  been  regulated  by 
Canadian  legislation,  would,  by  vir- 
tue of  the  concluding  enactment 
of  sec.  91,  be  excepted  from  the 
matters  committed  to  provincial 
legislatures  by  sec.  92.  Upon  the 
assumption  that  sec.  91  (2)  does 
not  embrace  the  right  to  suppress 
atrade,  Mr.  Blake  maintained,  that, 
whilst  the  restriction  of  the  liquor 
traffic  may  be  competently  made 
matter  of  legislation,  in  a  provincial 
as  well  as  a  Canadian  aspect,  yet 
the  Parliament  of  Canada  has,  by 
enacting  the  Temperance  Act  of 
1886,  occupied  the  whole  possible 
field  of  legislation  in  either  aspect, 
so  as  completely  to  exclude  legisla- 
tion by  a  province.  That  appears 
to  their  Lordships  to  be  the  real 
point  of  controversy  raised  by  the 
question  with  which  they  are  at 
present  dealing;  and,  before  dis- 
cussing the  point,  it  may  be  ex- 
pedient to  consider  the  relation  in 
which  Dominion  and  provincial 
legislation  stand  to  each  other. 

"  It  has  been  frequently  recog- 
nised by  this  Board,  and  it  may 
now  be  regarded  as  settled  law, 
that  according  to  the  scheme  of  the 
British  North  America  Act,  the 
enactments  of  the  Parliament  of 
Canada,  in  so  far  as  these  are 
within  its  competency,  must  over- 
ride provincial  legislation.  But  the 
Dominion  Parliament  has  no  autho- 
rity conferred  upon  it  by  the  Act 
to  repeal  directly  any  provincial 
statute,  whether  it  does  or  does  not 
come  within  the  limits  of  jurisdic- 
tion prescribed  by  sec.  92.  The 
repeal  of  a  provincial  Act  by  the 
Parliament  of  Canada  can  only  be 
effected  by  repugnancy  between  its 
provisions  and  the  enactments  of 
the  Dominion ;  and  if  the  existence 
of  such  repugnancy  should  become 
matter  of  dispute,  the  controversy 
cannot  be  settled  by  the  action 
either  of  the  Dominion  or  of  the 
provincial  legislature,  but  must  be 
submitted  to  the  judicial  tribunals 
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of  the  country.  In  their  Lord- 
ships' opinion,  the  express  repeal 
of  the  old  provincial  Act  of  1864 
hy  the  Canada  Temperance  Act  of 
1886  was  not  within  the  authority 
of  the  Parliament  of  Canada.  It 
is  true  that  the  Upper  Canada  Act 
of  1864  was  continued  in  force 
within  Ontario,  by  sec.  129  of 
the  British  North  America  Act, 
'  until  repealed,  abolished  or  altered 
by  the  Parliament  of  Canada,  or 
by  the  provincial  legislature,'  ac- 
cording to  the  authority  of  that 
Parliament,  '  or  of  that  legislature.' 
It  appears  to  their  Lordships  that 
neither  the  Parliament  of  Canada, 
nor  the  provincial  legislatures,  have 
authority  to  repeal  statutes  which 
they  could  not  directly  enact.  Their 
Lordships  had  occasion,  in  Dobie 
v.  the  Temporalities  Board  (7  Ap. 
Ca.  136),  to  consider  the  power  of 
repeal  competent  to  the  legislature 
of  a  province.  In  that  case,  the 
legislature  of  Quebec  had  repealed 
a  statute  continued  in  force  after 
the  Union  by  sec.  129,  which  had 
this  peculiarity,  that  its  provisions 
applied  both  to  Quebec  and  to 
Ontario,  and  were  incapable  of 
being  severed  so  as  to  make  them 
applicable  to  one  of  these  provinces 
only.  Their  Lordships  held  (7  Ap. 
Ca.  147)  that  the  powers  conferred 
'  upon  the  provincial  legislatures 
of  Ontario  and  Quebec  to  repeal 
and  alter  the  statutes  of  the  old 
parliament  of  the  province  of 
Canada  are  made  precisely  co- 
extensive with  the  powers  of 
direct  legislation  with  which  these 
bodies  are  invested  by  the  other 
clauses  of  the  Act  of  1867';  and 
that  it  was  beyond  the  authority  of 
the  legislature  of  Quebec  to  repeal 
statutory  enactments  which  affected 
both  Quebec  and  Ontario.  The 
same  principle  ought,  in  the  opinion 
of  their  Lordships,  to  be  applied 
to  the  present  case.  The  old  Tem- 
perance Act  of  1864  was  passed 
for  Upper  Canada,  or  in  other 
words  for  the  province  of  Ontario; 
and  its  provisions,  being  confined 
to  that   province   only,   could  not 
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have  been  directly  enacted  by  the  Att.-Gen.  of 
Parliament  of  Canada.  In  the  Ontaeio  v. 
present  case,  the  Parliament  of 
Canada  would  have  no  power  to 
pass  a  prohibitory  law  for  the  pro- 
vince of  Ontario ;  and  could  there- 
fore have  no  authority  to  repeal,  in 
express  terms,  an  Act  which  is 
limited  in  its  operation  to  that  pro- 
vince. In  like  manner,  the  express 
repeal,  in  the  Canada  Temperance 
Act  of  1886,  of  liquor  prohibitions 
adopted  by  a  municipality  in  the 
province  of  Ontario  under  the 
sanction  of  provincial  legislation, 
does  not  appear  to  their  Lordships 
to  be  within  the  authority  of  the 
Dominion  Parliament. 

"  The  question  must  next  be  con- 
sidered, whether  the  provincial  en- 
actments of  sec.  18,  to  any,  and  if 
so  to  what  extent,  come  into  col- 
lision with  the  provisions  of  the 
Canadian  Act  of  1886  ?  In  so  far 
as  they  do,  provincial  must  yield 
to  Dominion  legislation,  and  must 
remain  in  abeyance  unless  and 
until  the  Act  of  1886  is  repealed 
by  the  parliament  which  passed  it. 

"The  prohibitions  of  the  Do- 
minion Act  have  in  some  respects 
an  effect  which  may  extend  be- 
yond the  limits  of  a  province; 
and  they  are  all  of  a  very  stringent 
character.  They  draw  an  arbitrary 
line,  at  eight  gallons  in  the  case  of 
beer,  and  at  ten  gallons  in  the  case 
of  other  intoxicating  liquors,  with 
the  view  of  discriminating  between 
wholesale  and  retail  transactions. 
Below  the  limit,  sales  within  a 
district  which  has  adopted  the  Act 
are  absolutely  forbidden,  except  to 
the  two  nominees  of  the  Lieutenant- 
Governor  of  the  province,  who  are 
only  allowed  to  dispose  of  their 
purchases  in  small  quantities,  for 
medicinal  and  other  specified  pur- 
poses. In  the  case  of  sales  above 
the  limit,  the  rule  is  different.  The 
manufacturers  of  pure  native  wines, 
from  grapes  grown  in  Canada,  have 
special  favour  shown  them.  Manu- 
facturers of  other  liquors  within 
the  district,  as  also  merchants  duly 
licensed,   who    carry    on    an    ex- 
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clusively  wholesale  business,  may 
sell  for  delivery  anywhere  beyond 
the  district,  unless  such  delivery  is 
to  be  made  in  an  adjoining  district 
where  the  Act  is  in  force.  If  the 
adjoining  district  happened  to  be 
in  a  different  province,  it  appears 
to  their  Lordships  to  be  doubtful, 
whether,  even  in  the  absence  of 
Dominion  legislation,  a  restriction 
of  that  kind  could  be  enacted  by  a 
provincial  legislature. 

"  On  the  other  hand,  the  pro- 
hibitions which  sec.  18  authorizes 
municipalities  to  impose  within 
their  respective  limits  do  not  appear 
to  their  Lordships  to  affect  any 
transactions  in  liquor  which  have 
not  their  beginning  and  their  end 
within  the  province  of  Ontario. 
The  first  branch  of  its  prohibitory 
enactments  strikes  against  sales  of 
liquor  by  retail  in  any  tavern,  or 
other  house  or  other  place  of  public 
entertainment.  The  second  extends 
to  sales  in  shops  and  places  other 
than  houses  of  public  entertain- 
ment; but  the  context  indicates 
that  it  is  only  meant  to  apply  to 
retail  transactions ;  and  that  inten- 
tion is  made  clear  by  the  terms  of 
the  explanatory  Act,  54  Vict.  c.  46., 
which  fixes  the  line  between 
wholesale  and  retail  at  one  dozen 
of  liquor  in  bottles,  and  five 
gallons  if  sold  in  other  receptacles. 
The  importer  or  manufacturer 
can  sell  any  quantity  above  that 
limit;  and  any  retail  trader  may 
do  the  same,  provided  that  he  sells 
the  liquor  in  the  original  packages 
in  which  it.  was  received  by 
him  from  the  importer  or  manu- 
facturer. 

"  It  thus  appears  that,  in  their 
local  application  within  the  pro- 
vince of  Ontario,  there  would  be 
considerable  difference  between  the 
two  laws  ;  but  it  is  obvious  that 
their  provisions  could  not  be  in 
force  within  the  same  district  or 
province  at  one  and  the  same  time. 
In  the  opinion  of  their  Lordships, 
the  question  of  conflict  between 
their  provisions  which  arises  in  this 
case  does  not  depend  upon   their 


identity  or  non-identity,  but  upo 
a  feature  which  is  common  to  botl 
Neither  statute  is  imperative,  thei 
prohibitions  being  of  no  force  o 
effect  until  they  have  been  volun 
tarily  adopted  and  applied  by  th 
vote  of  a  majority  of  the  elector 
in  a  district  or  municipality.  Ii 
Russell  v.  The  Queen  (7  Ap.  Ca 
841),  it  was  observed  by  this  Board 
with  reference  to  the  Canada  Tern 
perance  Act  of  1878,  '  The  Act  a 
soon  as  it  was  passed  became  a  lav 
for  the  whole  Dominion,  and  th 
enactments  of  the  first  part,  relat 
ing  to  the  machinery  for  bringing 
the  second  part  into  force,  tool 
effect  and  might  be  put  in  motioi 
at  once  and  everywhere  within  it. 
No  fault  can  be  found  with  thi 
accuracy  of  that  statement.  Muta 
tis  mutandis,  it  is  equally  true  as  i 
description  of  the  provisions  o: 
sec.  18.  But  in  neither  case  car 
the  statement  mean  more  than  this 
that  on  the  passing  of  the  Act,  eacl 
district  or  municipality  within  th< 
Dominion  or  the  province,  as  thi 
case  might  be,  became  vested  witl 
a  right  to  adopt  and  enforce  certaii 
prohibitions,  if  it  thought  fit  to  d( 
so.  But  the  prohibitions  of  thesi 
Acts,  which  constitute  their  objec 
and  their  essence,  cannot  with  thi 
least  degree  of  accuracy  be  said  t( 
be  in  force  anywhere,  until  thej 
have  been  locally  adopted. 

"If  the  prohibitions  of  thi 
Canada  Temperance  Act  had  beei 
made  imperative  throughout  thi 
Dominion,  their  Lordships  migh 
have  been  constrained  by  previoui 
authority  to  hold  that  the  jurisdic 
tion  of  the  legislature  of  Ontario  t< 
pass  sec.  18,  or  any  similar  law 
had  been  superseded.  In  that  case 
no  provincial  prohibitions,  such  ai 
are  sanctioned  by  sec.  18,  couli 
have  been  enforced  by  a  munici 
pality,  without  coming  into  con 
flict  with  the  paramount  law  o 
Canada.  For  the  same  reason 
provincial  prohibitions  in  for© 
within  a  particular  district  wil 
necessarily  become  inoperative 
whenever  the  prohibitory  clauses  o 
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the  Act  of  1886  have  been  adopted 
by  that  district.  But  their  Lord- 
ships can  discover  no  adequate 
grounds  for  holding  that  there  ex- 
ists repugnancy  between  the  two 
laws  in  the  districts  of  the  province 
of  Ontario  where  the  prohibitions 
of  the  Canadian  Act  are  not,  and 
may  never  be,  in  force.  In  a  dis- 
trict which  has,  by  the  votes  of 
its  electors,  rejected  the  second  part 
of  the  Canadian  Act,  the  option  is 
abolished  for  three  years  from  the 
date  of  the  poll;  and  it  hardly 
admits  of  doubt,  that  there  could 
be  no  repugnancy  whilst  the  option 
given  by  the  Canadian  Act  was 
suspended.  The  Parliament  of 
Canada  has  not,  either  expressly 
or  by  implication,  enacted,  that  so 
long  as  any  district  delays  or  refuses 
to  accept  the  prohibitions  which  it 
has  authorized,  the  provincial  par- 
liament is  to  be  debarred  from  ex- 
ercising the  legislative  authority 
given  it  by  sec.  92,  for  the  suppres- 
sion of  the  drink  traffic  as  a  local 
evil.  Any  such  legislation  would 
be  unexampled ;  and  it  is  a  grave 
question  whether  it  would  be  law- 
ful. Even  if  the  provisions  of  sec. 
18  had  been  imperative,  they  would 
not  have  taken  away  or  impaired 
the  right  of  any  district  in  Ontario 
to  adopt,  and  thereby  bring  into 
force,  the  prohibitions  of  the  Cana- 
dian Act. 

"  Their  Lordships,  for  these 
reasons,  give  a  general  answer  to 
the  seventh  question  in  the  affirma- 
tive. They  are  of  opinion  that 
the  Ontario  legislature  had  juris- 
diction to  enact  sec.  18,  subject  to 
this  necessary  qualification,  that  its 
provisions  are  or  will  become  in- 
operative in  any  district  of  the 
province  which  has  already  ad- 
opted, or  may  subsequently  adopt, 
the  second  part  of  the  Canada 
Temperance  Act  of  1886. 

"  Their  Lordships  will  now  an- 
swer briefly,  in  their  order,  the 
other  questions  submitted  by  the 
Governor-General  of  Canada.  So 
far  as  they  can  ascertain  from  the 
Eecord,  these  differ  from  the  ques- 
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tion  which  has  already  been  an-  Att.-Ges.  op 
swered,  in  this  respect,  that  they  Ontario  v. 
relate  to  matters  which  may  pos-  Att.-Gen  °f 
sibly  become  litigious  in  the  future,  ^Z^?™"' 
but  have  not  as  yet  given  rise  to  j_,orci  Watson, 
any  real  and  present  controversy. 
Their  Lordships  must  further  ob- 
serve that  these  questions,  being  in 
their  nature  academic  rather  than 
judicial,  are  better  fitted  for  the 
consideration  of  the  officers  of  the 
Crown,  than  of  a  court  of  law.  The 
replies  to  be  given  to  them  will 
necessarily  depend  upon  the  cir- 
cumstances in  which  they  may 
arise  for  decision  ;  and  these  cir- 
cumstances are  in  this  case  left  to 
speculation.  It  must  therefore  be 
understood  that  the  answers  which 
follow  are  not  meant  to  have,  and 
cannot  have,  the  weight  of  a 
judicial  determination,  except  in 
so  far  as  their  Lordships  may  have 
occasion  to  refer  to  the  opinions 
which  they  have  already  expressed 
in  discussing  the  seventh  question. 

"  Answers  to  Questions  I.  and 
II. — Their  Lordships  think  it 
sufficient  to  refer  to  the  opinions 
expressed  by  them  in  disposing  of 
the  seventh  question. 

"Answer  to  Question  III. — In 
the  absence  of  conflicting  legisla- 
tion by  the  Parliament  of  Canada, 
their  Lordships  are  of  opinion  that 
the  provincial  legislatures  would 
have  jurisdiction  to  that  effect,  if 
it  were  shown  that  the  manufacture 
was  carried  on  under  such  circum- 
stances and  conditions  as  to  make 
its  prohibition  a  merely  local  matter 
in  the  province. 

"Answer  to  Question  IV.  —  Their 
Lordships  answer  this  question  in 
the  negative.  It  appears  to  them 
that  the  exercise  by  the  provincial 
legislature  of  such  jurisdiction,  in 
the  wide  and  general  terms  in  which 
it  is  expressed,  would  probably 
trench  upon  the  exclusive  autho- 
rity of  the  Dominion  Parliament. 

"  Answers  to  Questions  V.  and 
VI. — Their  Lordships  consider  it 
unnecessary  to  give  a  categorical 
reply  to  either  of  these  questions. 
Their    opinion    upon    the    points 

3t 
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which  the  questions  involve  has 
been  sufficiently  explained  in  their 
answer  to  the  seventh  question. 

"Their  Lordships  will  humbly 
advise  Her  Majesty  to  discharge 
the  order  of  the  Supreme  Court  of 
Canada,   dated    the    15   January, 


1895,  and  to  substitute  therefc 
the  several  answers  to  the  seve 
questions  submitted  by  the  Govei 
nor-G-eneral  of  Canada,  whic 
have  been  already  indicated. 

"  There  will  be  no  costs  of  th: 
appeal." 


Order  in 
Council. 


The  Order  in  Council  giving  effect  to  the  abov 
judgment,  after  reciting  the  facts,  was  inter  alia  a 
follows : — 

"  Judgment  of  the  Supreme  Court  of  Canada,  dated  15th  January  189i 
ought  to  be  discharged  ;  and  in  lieu  thereof  there  ought  to  be  substi 
tuted  the  following  answers  to  the  said  seven  questions1  hereinbefor 
set  forth,  that  is  to  say  : — 

"1.  In  answer  to  the  1st  Question  : — That  a  provincial  legislator 
has  jurisdiction  to  restrict  the  sale  within  the  Province  o 
intoxicating  liquors  so  long  as  its  legislation  does  not  conflic 
with  any  legislative  provision  which  may  be  competently  mad 
by  the  Parliament  of  Canada  and  which  may  be  in  force  with! 
the  province  or  any  district  thereof. 

"  2.  In  answer  to  the  2nd  Question  : — That  in  those  portions  of  th 
Province  as  to  which  the  Canada  Temperance  Act  1866  is  nc 
in  operation  the  provincial  legislature  has  such  jurisdiction  a 
is  indicated  in  the  answer  to  the  1st  Question. 

"  3.  In  answer  to  the  3rd  Question : — That  in  the  absence  of  con 
flicting  legislation  by  the  Parliament  of  Canada,  a  provincia 
legislature  has  jurisdiction  to  prohibit  the  manufacture  o 
intoxicating  liquors  within  the  province  if  such  manufactur 
be  carried  on  under  such  circumstances  and  conditions  as  t< 
make  its  prohibition  a  merely  local  matter  in  the  province. 

"  4.  In  answer  to  the  4th  Question  : — N"o  useful  answer  can  be  give: 
to  this  question  in  the  absence  of  a  precise  statement  of  th 
facts  to  which  it  is  intended  to  apply.  There  may  be  som 
circumstances  in  which  a  provincial  legislature  will  and  other 
in  which  it  will  not  have  such  jurisdiction. 

"  5  and  6.  In  answer  to  the  5th  and  6th  Questions : — The  replie 
falling  to  be  made  to  these  questions  are  sufficiently  indicate! 
in  the  answers  to  the  1st  and  7th  Questions. 

"  7.  In  answer  to  the  7th  Question  : — That  the  legislature  of  Ontari 
had  jurisdiction  to  enact  section  18  of  the  Act  53  Victori 
cap.  56.,  as  explained  by  sec.  1  of  the  Act  54  Victoria  cap 
46.,  but  that  the  said  enactments  are  operative  only  in  s< 
far  as  they  are  not  in  conflict  with  any  statutory  provisio] 
competently  made  by  the  Parliament  of  Canada  and  being  ii 
force  within  the  province  or  any  district  thereof. 


"  The  parlies  to  bear  their  own  costs  of  this  appeal." 


See  the  Questions  ante,  p.  163, 
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VIRGO Respondent. 

By-laws. — Regulation  or  Prohibition — Pedlars  and  Hawkers  Trading 
in  city  streets — Municipality  of  Ontario — R.S.O.  (1887)  c.  184. 
s.  495  (3)— Municipal  By-law  2453.  sec.  12;  By-law  2934.  s.  12.  2a. 

A  marked  distinction  is  to  be  drawn  between  the  prohibition  or  pre- 
vention of  a  trade  and  the  regulation  or  governance  of  it,  and  indeed  a 
power  to  regulate  and  govern  seems  to  imply  the  continued  existence  of 
that  which  is  to  be  regulated  or  governed. 

The  Municipal  Act  of  Ontario,  c.  184.  s.  495,  sub-s.  (3),  provides  that 
municipalities  may  make  by-laws  for  "  licensing,  regulating,  and  govern- 
ing hawkers  or  petty  chapmen  and  other  persons  carrying  on  petty 
trades  who  go  from  place  to  place  or  to  -other  men's  houses  on  foot  or 
with  any  animal  bearing  or  drawing  any  goods,"  &c. 

In  1890  the  Corporation  of  Toronto  made  a  by-law  enacting  that 
licences  should  be  taken  out  by  hawkers,  petty  chapmen,  and  other 
persons  carrying  on  petty  trades. 

In  1891  an  amending  by-law  was  passed  which  in  effect  provided 
that  no  hawkers,  petty  chapmen,  &c,  should  after  a  certain  date  pro- 
secute their  calling  in  substantially  the  leading  thoroughfares  of  Toronto 
which  extended  to  ten  miles. 

Held  that  the  by-law  was  ultra  vires,  because  a  power  to  make  laws 
to  regulate,  without  express  words  of  prohibition,  gives  no  authority  to  a 
municipality  to  make  it  unlawful  to  carry  on  a  lawful  trade  in  a  lawful 
manner. 

Appeal  from  the  Supreme  Court,  Canada  [see  22  S.  C.  447],  revers- 
ing a  decision  of  the  Ontario  Court  of  Appeal  [20  O.A.  435],  and  the 
decision  of  Gait,  C.J.  of  the  C.P.,  Ontario. 

The  Municipality  Act  of  Ontario,  R.S.O.,  c.  184.  s.  495,  sub-s.  (3), 
passed  in  1880  ;  43  Vict.  (O.)  c.  24.  s.  13,  and  re-enacted  in  the  Muni- 
cipal Act  of  1882-3  (46  Vict.  c.  18.  s.  495,  sub-s.)  (3)  gave  power  inter 
alia  to  the  Council  of  a  city  to  pass  by-laws  for  licensing,  regulating, 
and  governing  hawkers  or  petty  chapmen  and  other  persons  carrying 
on  petty  trades  who  go  from  place  to  place  or  to  other  men's  houses  on 
foot  or  with  any  animal  bearing  or  drawing  any  goods.  (See  the  full 
section  given  below  in  the  judgment  expressed  by  Lord  Davey.) 

By  the  by-law  No.  2453,  s.  12,  sub-s.  (2)  passed  by  the  Municipal 
Council  of  Toronto  on  13  January,  1890,  as  amended,  it  was  ordained 
that  licences  should  be  taken  out  by  hawkers,  petty  chapmen,  or  other 
persons  carrying  on  petty  trades. 

On  26  October,  1891,  the  same  municipality  passed  the  by-law 
No.  2934,  which  amended  sec.  12.  of  by-law  No.  2453  by  adding 
thereto  sub-sec.  2a.,  which  enacted  that  no  person  named  and  specified 
in  sub-sec.  2  of  that  section,  i.e.,  12  of  No.  2453,  whether  a  licensee  or 
not  shall  after  the  1st  July  1892  prosecute  his  calling  or  trade  in  any 
of  the  following  streets  and  portions  of  streets  in  the  City  of  Toronto. 
Then  followed  an  enumeration  of  the  leading  thoroughfares  in  Toronto, 
and  which  covered,  in  the  aggregate,  10  miles. 

An  application  to  quash  the  by-law  sub-sec.  2a.  was  made,  with  the 
ultimate  result  (as  set  out  above),  that  the  Supreme  Court  held  the  by- 
law to  be  ultra  vires, 

3  y  2 
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On  appeal  to  the  Judicial  Committee  [16  November  1895]  : — 


Municipal 
Corporation 
of  Toronto  v. 
Virgo. 
Judgment. 
Lord  Davey. 


Judgment  was  delivered  by  Lord 
Davey  as  follows  [there  being  also 
present  Lords  Watson,  Macnagh- 
ten,  Morris,  and  Sir  R.  Couch] : — 

This  i  s  an  appeal  from  a  j  udgment 
of  the  Supreme  Court  of  Canada, 
reversing  by  a  majority  the  previous 
decisions  of  the  Court  of  Appeal 
for  Ontario,  and  of  Chief  Justice 
Sir  Thomas  Gait.  The  question 
for  decision  is  whether  a  section  of 
a  by-law  was  competently  and 
validly  made  by  the  Corporation 
of  the  City  of  Toronto. 

The  section  in  question  is  de- 
signated as  sub-sec.  2a.  of  sec. 
12  of  by-law  2931,  in  amendment 
of  sec.  12  of  by-law  2453. 
The  last-mentioned  section  as 
amended  requires  a  license  to  be 
taken  out  by — 

"  All  hawkers,  petty  chapmen, 
or  other  persons  carrying  on  petty 
trades,  or  who  go  from  place  to 
place,  or  to  other  men's  houses,  on 
foot  or  with  any  animal  bearing 
or  drawing  any  goods,  wares,  or 
merchandise  for  sale,  or  in  or  with 
any  boat,  vessel,  or  other  craft,  or 
otherwise  carry  goods,  wares,  or 
merchandise  for  sale ;  except  that 
no  SHt'h  license  shall  be  required 
for  hawking,  peddling,  or  selling 
from  an}'  vehicle  or  other  convey- 
ance goods,  wares,  or  merchandise 
to  any  retail  dealer,  or  for  hawking 
or  peddling  goods,  wares,  or  mer- 
chandise the  growth,  produce,  or 
manufacture  of  this  province,  not 
being  liquors  within  the  meaning 
of  the  law  relating  to  taverns  or 
tavern  licenses,  if  the  same  are 
being  hawked  or  peddled  by  the 
manufacturer  or  producer  of  such 
goods,  ivares,  or  merchandise,  or  by 
his  bon  '  Jfde  servants  or  employees, 
having  written  authority  in  that 
behalf,  and  such  servant  or  em- 
ployee shall  produce  and  exhibit 
his  written  authority  when  required 
so  to  do  by  any  municipal  or  peace 
officer :  nor  from  any  pedlar  o( 
fish,  farm  and  garden  produce,  fruit 
and  coal  oil,  or  other  small  articles 
that  can  be  carried  in  the  hand  or 


in  a  small  basket,  nor  from  any 
tinker,  cooper,  glazier,  harness 
mender,  or  any  person  usually 
trading  or  mending  kettles,  tubs, 
household  goods  or  umbrellas,  or 
going  about  and  carrying  with 
him  proper  materials  for  such 
mending." 

Sec.  la  is  the  only  part  of 
the  by-law  now  complained  of. 
It  is  in  the  following  words  : — 

"No  person  named  and  speci- 
fied in  sub-sec.  2  of  this  section 
(whether  a  licensee  or  not)  shall, 
after  the  first  day  of  July  1892, 
prosecute  his  calling  or  trade  in 
any  of  the  following  streets  and 
portions  of  streets  in  the  City  of 
Toronto." 

Then  follows  an  enumeration  of 
eight  streets  in  the  City  of  Tor- 
onto. It  is  stated  in  the  evidence 
that  these  streets  comprise  the  busi- 
est and  most  important  thorough- 
fares of  the  City. 

The  statutory  power  under  which 
the  Corporation  claim  to  make  this 
by-law  is  contained  in  the  Muni- 
cipal Act  of  Ontario  (c.  184.  of  the 
Revised  Statutes  of  Ontario  of 
1887),  sec.  495,  which  so  far 
as  is  material  is  in  the  following 
words : — 

"  The  Council  of  any  county, 
city  and  town  separated  from  the 
county  for  municipal  purposes, 
may  pass  by-laws  for  the  follow- 
ing purposes 

"  Tor  licensing,  regulating,  and 
governing  hawkers  or  petty  chap- 
men, and  other  persons  carrying 
on  petty  trades,  or  who  go  from 
place  to  place  or  to  other  men's 
houses,  on  foot  or  with  any  animal, 
bearing  or  drawing  any  goods, 
wares,  or  merchandise  for  sale,  or 
in  or  with  any  boat,  vessel,  or 
other  craft,  or  otherwise  carrying 
goods,  wares,  or  merchandise  for 
sale,  and  for  fixing  the  sum  to  he 
paid  for  a  license  for  exercising 
such  calling  within  the  county, 
city,  or  town,  and  the  time  the 
license  shall  be  in  force : 

"  '  In  case  of  counties,  for  pro- 
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Tiding,  at  the  discretion  of  the 
council,  either  the  treasurer  or  clerk 
of  the  county,  or  the  clerk  of  any 
municipality  within  the  county ,  with 
licenses,  in  this  and  the  previous 
sub-section  mentioned,  for  sale  to 
parties  applying  for  the  same  under 
such  regulations  as  may  be  pre- 
scribed in  such  bye-laws  : 

"  '  Provided  always  that  no  such 
license  shall  be  required  for  hawk- 
ing, peddling,  or  selling  from  any 
vehicle  or  other  conveyance,  any 
goods,  wares,  or  merchandise,  to 
any  retail  dealer,  or  for  hawking  or 
peddling  any  goods,  wares,  or  mer- 
chandise, the  growth,  produce,  or 
manufacture  of  this  province,  not 
being  liquors  within  the  meaning 
of  the  law  relating  to  taverns  or 
tavern  licences,  if  the  same  are 
being  hawked  or  peddled  by  the 
manufacturer  or  producer  of  such 
goods,  wares,  or  merchandise,  or  by 
his  bond  fide  servants  or  employees 
having  written  authority  in  that 
behalf;  and  such  servant  or  em- 
ployee shall  produce  and  exhibit 
his  written  authority  when  required 
so  to  do  by  any  municipal  or  peace 
officer:  .... 

"  (a)  The  word  '  hawkers '  in 
this  sub-section  shall  include  all 
persons  who,  being  agents  for  per- 
sons not  resident  within  the  county, 
sell  or  offer  for  sale  tea,  dry  goods, 
or  jewellery,  or  carry  and  expose 
samples  or  patterns  of  any  of  such 
goods  to  be  afterwards  delivered 
within  the  county  to  any  person 
not  being  a  wholesale  or  retail 
dealer  in  such  goods,  wares,  or  mer- 
chandise." 

Reference  was  also  made  to  sec. 
503  of  the  same  Act,  which  occurs 
under  the  rubric  "  Markets."  This 
section  empowers  the  council  of 
every  city,  town,  and  incorporated 
village  subject  to  the  restrictions 
and  exceptions  contained  in  the  last 
preceding  six  sections  to  pass  by- 
laws for: — 1 .  Establishing  markets. 
2.  Regulating  markets.  3.  "  Pre- 
venting or  regulating  the  sale  by 
retail  in  the  public  streets,  or 
vacant  lots  adjacent  thereto,  of  any 


meat,  vegetables,  grain,  ha) ,  fruit, 
beverages,  small  ware,  and  other 
articles  offered  for  sale." 

Their  Lordships  are  not  required 
to  construe  this  section,  or  to  say 
whether  the  words  "  adjacent  there- 
to "  do  not  refer  to  both  public 
streets  and  vacant  lots  and  mean 
adjacent  to  a  market.  Having  re- 
gard to  the  previous  sections  under 
the  same  rubric  they  think  the 
clause  is  one  for  the  protection  of 
the  market  only,  and  of  limited 
application. 

In  the  opinion  of  their  Lordships 
it  cannot  be  relied  on  in  justifica- 
tion of  the  section  now  in  question, 
and  indeed  the  point  was  not  pressed 
by  the  learned  counsel  for  the 
appellants. 

It  appears  to  their  Lordships  that 
the  real  question  is  whether  under 
a  power  to  pass  by-laws  "  for  re- 
gulating and  governing  "  hawkers, 
&c,  the  council  may  prohibit 
hawkers  from  plying  their  trade  at 
all  in  a  substantial  and  important 
portion  of  the  city,  no  question  of 
any  apprehended  nuisance  being 
raised.  It  was  conteuded  that  the 
by-law  was  ultra  vires,  and  also  in 
restraint  of  trade  and  unreason- 
able. The  two  questions  run  very 
much  into  each  other,  and  in  the 
view  which  their  Lordships  take  it 
is  not  necessary  to  consider  the 
second  question  separately. 

No  doubt  the  regulation  and 
governance  of  a  trade  may  involve 
the  imposition  of  restrictions  on  its 
exercise  both  as  to  time  and  to  a 
certain  extent  as  to  place  where 
such  restrictions  are  in  the  opinion 
of  the  public  authority  necessary 
to  prevent  a  nuisance  or  for  the 
maintenance  of  order.  But  their 
Lordships  think  there  is  marked 
distinction  to  be  drawn  between 
the  prohibition  or  prevention  of  a 
trade  and  the  regulation  or  govern- 
ance of  it,  and  indeed  a  power 
to  regulate  and  govern  seems  to 
imply  the  continued  existence  of 
that  which  is  to  be  regulated  or 
governed.  An  examination  of  other 
sections  of  the  Act  confirms  their 
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Lordships'  view,  for  it  shows  that 
when  the  legislature  intended  to 
give  power  to  prevent  or  prohibit  it 
did  so  by  express  words. 

Their  Lordships  refer  (amongst 
others)  to  sec.  489,  sub-sees.  25, 
26,  28,  29,  44,  46,  51,  and  sec.  496, 
sub-sees.  3,  13,  14,  and  15.  The 
language  of  these  sub-sections— 
"  preventing  or  regulating  "  ;  "  pre- 
venting or  regulating  and  licens- 
ing"— tends  to  show  that  the 
framers  of  the  Act  did  not  intend 
to  include  a  power  to  prevent  or 
prohibit  in  a  power  to  regulate  or 
govern.  Several  cases  in  the  Eng- 
lish and  Canadian  reports  were 
referred  to  in  illustration  of  the 
respondent's  argument.  None  of 
these  cases  are  direct  authorities, 
because  the  statutes  from  which 
authority  was  derived  to  make  the 
by-laws  there  in  question  were 
framed  in  terms  different  from  the 
statute  now  under  consideration. 
But  through  all  these  cases  the 
general  principle  may  be  traced, 
that  a  municipal  power  of  regula- 
tion or  of  making  by-laws  for  good 
government,  without  express  words 
of  prohibition,  does  not  authorize 
the  making  it  unlawful  to  carry  on 
a  lawful  trade  in  a  lawful  manner. 

It  is  argued  that  the  by-law 
impugned  does  not  amount  to 
prohibition,  because  hawkers  and 
chapmen  may  still  carry  on  their 
business  in  certain  streets  of  the 
city.     Their  Lordships  cannot  ac- 


cede to  this  argument.  The  ques- 
tion is  one  of  substance,  and  should 
be  regarded  from  the  point  of  view 
as  well  of  the  public  as  of  the 
hawkers.  The  effect  of  the  by- 
law is  practically  to  deprive  the 
residents  of  what  is  admittedly  the 
most  important  part  of  the  city  of 
buying  their  goods  of  or  of  trading 
with  the  class  of  traders  in  ques- 
tion. And  this  observation  receives 
additional  force  from  the  very  wide 
definition  given  to  "hawkers"  in 
the  Act.  At  the  same  time  the 
"  hawkers,"  &c,  are  excluded  from 
exercising  their  trade  in  that  part 
of  the  city.  There  was  no  evi- 
dence, and  it  is  scarcely  conceivable 
that  the  trade  cannot  be  carried  on 
without  occasioning  a  nuisance. 
The  appellants  in  their  printed 
case  wisely  disclaim  any  intention 
on  the  part  of  the  council  to  dis 
criminate  against  hawkers  and 
pedlars  in  favour  of  permanent 
shopkeepers.  No  other  explana- 
tion of  the  object  of  the  by-laws 
is  offered.  The  question  therefore 
is  reduced  to  a  bare  question  of 
power. 

Their  Lordships  on  the  whole 
have  come  to  the  conclusion  that  it 
was  not  the  inteutiou  of  the  Act  to 
give  this  power  to  the  Corporation. 
They  therefore  agree  with  the 
majority  of  the  judges  of  the 
Supreme  Court,  and  will  humbly 
advise  Her  Majesty  that  this  appeal 
be  dismissed  with  costs. 
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FIELDING  and   OTHERS     ....     Appellants.    Judgment 

in  P.O., 

and  28  July> 1896- 

Burdett  v. 

THOMAS. Respondent.  f4bbE°^and 

Sheriff  of 
Privileges — House  of  Assembly — Contempt  committed  in  face  of  the  Middlesex, 

House — Power  to  punish  by  imprisonment — Arrest  of  Member 11  Adol.  and 

The  House  of  Assembly  as  a  Court  of  Record — B.  N.  A.  Act,  ^•,273^ 
1867,  *.  92,  subs.  1  :  28  #  29  Vict.  c.  63.  s.  5  :  38  #  39  Vict.  c.  3S. 
s.  1  :  M.  S.  N.  S.  (5th  Ser.)  c.  3.  ss.  20,  26,  29,  30,  31. 

The  independence  of  a  Colonial  Legislature  from  outside  interference : 
and  the  protection  of  members  from  insult  while  in  the  discharge  of  their 
duties,  are  matters  part  of  the  constitution  of  the  province. 

A  Provincial  House  of  Assembly  can  be  a  court  of  record  for  the 
punishment  of  contempt  committed  in  the  face  of  the  House ;  and  the 
exercise  of  such  jurisdiction  does  not  enter  the  department  of  state  known 
as  the  criminal  law. 

A  Colonial  Legislature  cannot  confer  on  itself  the  privileges  of  the 
House  of  Commons  of  the  United  Kingdom  without  express  authority 
from  the  Imperial  Parliament  This  authority  is  given  by  s.  5  of  28  &  29 
Vict.  c.  63.,  but  a  further  step  is  required  to  give  the  right — namely,  that 
the  provincial  legislature  should  pass  a  law  giving  its  own  legislature 
those  privileges,  immunities,  and  powers,  &c. 

It  must  now  be  admitted  that  the  law  has  been  laid  down  differently 
from  (he  decisions  of  Ministers  of  Justice  [/See  ante,  p.  12],  and  that  the 
provinces  of  Canada  retain  their  independence,  except  as  regards  matters 
affecting  the  Peace,  Order,  and  Good  Government  of  Canada. 

By  sec.  92  of  the  British  North  America  Act,  1867,  powers  to  alter 
their  constitutions  are  conferred  on  the  provincial  legislatures  of  Canada  ; 
this  includes  the  power  to  pass  Acts  defining  the  privileges,  immunities, 
and  powers  of  their  respective  legislatures,  and  to  exempt  the  members 
from  all  actions  for  petitions,  bills,  or  resolutions  before  either  House 
of  Legislature.  The  Nova  Scotia  Legislature  having  passed  such  an 
Act,  a  member  of  the  House  of  Assembly  committed  contempt  in 
wilfully  disobeying  an  order  of  the  House  to  attend  at  the  Bar  to  be 
reprimanded.  The  House  by  resolution  ordered  him  to  be  taken  into 
custody  by  the  sergeant-at-arms,  and  committed  under  the  Speaker's 
warrant  to  the  common  jail.  Thereupon  the  offender  brought  an  action 
for  false  imprisonment  against  the  Premier  and  others  who  voted  for  the 
resolution,  and  obtained  damages. 

Held,  by  the  Judicial  Committee,  reversing  the  judgment  of  the 
Supreme  Court  oiNova  Scotia  [26.  U.S.  55], that  the  Legislature  oiNova 
Scotia  had  power  to  pass  the  Act,  and  the  House  of  Assembly  to  commit 
and  punish  such  an  offender,  and  that  the  plea  of  indemnity  against  any 
action  at  law  for  things  done  in  the  Provincial  Legislature,  relied  on  by 
the  Premier  #nd  other  members  of  the  House,  was  valid. 

Burdett  v.  Abbot,  14  East,  p.  65 ;  and  The  Sheriff  of  Middlesex,  11 
Adol.  &  El.  273,  held  to  apply.  Barton  v.  Taylor,  11  App,  Cas.  197, 
distinguished. 

'  This  was  an  action  brought  against  the  Hon.  W.  S.  Fielding,  Premier, 
and  other  members  of  the  House  of  Assembly  of  Nova  Scotia  for  votes 
given  by  them  in  the  House  to  take  the  respondent  David  J.   Thomas, 
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Fielding  v.        Mayor  of  the  town  of  Truro,  and  a  member  of  the  House,  into  custody 
Thomas.  0f  tjje  sergeant-at-arms  for  refusing  to  obey  an  order  of  the  House,  and 

subsequently  for  committing  him  to  the  common  jail  of  the  county  of 
Halifax  for  48  hours. 

It  appeared  that  the  respondent  at  the  time  of  the  transactions  in 
question  was  Mayor  of  the  town  of  Truro,  in  the  county  of  Colchester, 
Nova  Scotia.  Frederick  A.  Laurence,  one  of  the  appellants,  was  Re- 
corder and  Stipendiary  Magistrate  of  the  town  of  Truro  and  also  a 
member  of  the  House  of  Assembly  for  the  county  of  Colchester.  A  Bill 
entitled  "  An  Act  to  enable  the  town  of  Truro  to  borrow  certain  money  " 
was  prepared  by  the  Town  Council  of  Truro  early  in  the  session  of  1891, 
and  forwarded  to  Laurence  to  be  introduced  by  him  to  the  House  of 
Assembly.  It  was  alleged  that  before  introducing  this  Bill  to  the 
Assembly,  Laurence  inserted  two  clauses  therein  increasing  his  own 
salary  as  said  Stipendiary  Magistrate.  The  Bill  was  enacted  as  54  Vict., 
Chapter  119.  During  the  session  of  the  legislature  in  1892,  the  Town 
Council  prepared  and  forwarded  to  George  Clarke,  a  second  member  of 
the  House  of  Assembly  for  the  county  of  Colchester,  a  petition  signed 
by  the  respondent  as  Mayor,  and  by  the  other  members  of  the  said 
Town  Council,  praying  for  the  repeal  by  the  legislature  of  the  clauses 
of  the  said  Act  which  they  alleged  had  been  inserted  therein  without  their 
knowledge  before  the  said  Bill  was  introduced  to  the  House.  There  was 
attached  as  an  exhibit  1o  this  petition  a  copy  of  certain  articles  of  com- 
plaint preferred  against  Laurence  in  certain  proceedings  then  pending,  for 
the  removal  of  the  said  Laurence  from  his  office  as  Recorder  of  Truro. 

It  was  further  alleged  that  subsequent  to  its  transmission,  but  before 
the  petition  was  presented  to  the  House,  the  informality  of  attaching  an 
exhibit  thereto  and  a  doubt  as  to  the  exhibit  being  proper  in  substance, 
was  brought  to  the  attention  of  the  respondent,  and  he  thereupon  re- 
quested Clarke  to  return  the  petition.  Instead  of  complying  with  this 
request,  Clarke  gave  the  petition  to  Laurence,  who  laid  it  upon  the  table 
of  the  House  of  Assembly.  Thereupon  the  House  of  Assembly  in  the 
absence  of  the  respondent  passed  a  resolution  setting  forth  that  the 
respondent,  having  caused  a  libel  reflecting  upon  a  member  of  the 
House  to  be  printed  and  delivered  to  a  member  of  the  House,  for  the 
purpose  of  being  read  in  or  presented  to  the  House,  was  guilty  of  a  breach  of 
the  privileges  of  the  House,  and  the  respondent  was  thereupon  summoned 
to  appear  at  the  Bar  of  the  House.  The  respondent  accordingly  ap- 
peared at  the  Bar  of  the  House  on  April  18th,  1892,  and  having  asked 
that  the  consideration  of  the  case  should  be  postponed  until  he  had  the 
assistance  of  counsel,  was  directed  to  appear  at  the  Bar  of  the  House  on 
April  20th.  The  respondent  did  appear  at  the  Bar  of  the  House  on 
April  20th,  and  thereupon  demurred  to  the  jurisdiction  of  the  House, 
ami  stated  that  the  acts  which  formed  the  subject  of  the  complaint  against 
him  were  done  by  him  in  good  faith  in  his  capacity  as  Mayor  of  Truro, 
and  were  not  libellous,  and  that  on  being  informed  that  there  was 
doubt  whether  the  petition,  with  the  document  attached  thereto,  con- 
formed with  the  rules  of  the  House  or  parliamentary  practice,  he  had 
caused  it  to  be  withdrawn.  He  then  requested  to  be  excused  from 
further  attendance. 

The  respondent  was  then  orally  requested  by  the  Speaker  to  with- 
draw, and  remain  in  attendance,  and  he  withdrew. 

The  House  then  passed  the  following  resolution  : — 
"  That  this  House,  while  fully  cognizant  of  its  own  authority,  under 
which  David  J.  Thomas  has  appeared  at  the  Bar  of  the  House,  and 
prepared  on  all  proper  occasions  to  exercise  it,  does  not  deem  the  offence 
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committed  by  Mr.  Thomas  of  sufficient  gravity  to  call  for  any  large  Fieuoingd. 
exercise  of  authority ;   that,  therefore,  Mr.  Thomas  be  reprimanded  for  Thomas. 
the    breach    of    privilege   which   he  has    committed,   and  that   such 
reprimand  be  given  by  the  reading  of  this  resolution  to  Mr.  Thomas 
by  the  Speaker."  x 

Upon  a  further  resolution  of  the  said  House,  the  Speaker  then  ordered 
that  the  respondent  should  be  again  called  in  by  the  sergeant-at-arms 
(Haliburton). 

The  sergeant-at-arms  accordingly  communicated  such  order  to  the 
respondent,  who  still  remained  in  attendance,  but  he  refused  to  obey  such 
order,  and  left  the  precincts  of  the  House. 

Upon  the  respondent's  said  refusal  and  leaving  being  communicated 
to  the  Speaker  by  the  sergeant-at-arms,  the  House  resolved  and  ordered 
that  the  respondent  should  be  taken  into  the  custody  of  the  sergeant-at- 
arms,  and  that  the  Speaker  should  issue  his  warrant  accordingly,  which 
the  Speaker  did. 

On  the  22nd  April  the  respondent  was  arrested  by  the  sergeant-at- 
arms  at  Truro,  and  was  thence  taken  to  the  Bar  of  the  House,  when 
certain  questions  were  put  and  answers  made  by  him.  Ultimately  the 
House  resolved  that  the  respondent  should  withdraw  in  custody  of 
the  sergeant-at-arms,  and  should  be  detained  in  such  custody,  and 
should  be  brouglit  to  the  Bar  of  the  House  at  9.30  p.m.  on  23rd 
April,  to  be  there  dealt  with  as  the  House  should  direct,  and  the  Speaker 
ordered  the  sergeant-at-arms  to  act  accordingly. 

On  the  23rd  April  the  respondent  was  again  brought  by  the  sergeant- 
at-arms  to  the  Bar  of  the  House.  He  was  then  asked  whether  he  had 
any  statement  to  make  before  the  House  proceeded  to  adjudicate  upon 
the  charge  of  contempt  against  him  then  pending  before  the  House,  and 
replied  in  the  negative. 

He  was  then  ordered  to  withdraw,  and  the  House  resolved  "  That  the 
said  David  J.  Thomas  for  his  said  offence  be  committed  to  the  common 
jail  of  the  county  of  Halifax,  in  the  city  of  Halifax,  for  the  space  of 
forty-eight  hours. 

"  Provided,  however,  that  in  the  event  of  this  legislature  being 
prorogued  prior  to  the  expiration  of  said  term  of  forty-eight  hours,  the 
said  term  of  imprisonment  shall  on  such  prorogation  forthwith  de- 
termine. 

"  That  Mr.  Speaker  do  forthwith  issue  his  warrant  accordingly ;  and 
in  the  meantime  the  said  David  J.  Thomas  remain  in  the  custody  of 
the  sergeant-at-arms." 

The  respondent  was  then  again  brought  to  the  Bar  of  the  House  by 
the  sergeant-at-arms,  and  such  resolution  was  read  to  him,  and  he  was 
then  ordered  to  withdraw  in  custody  of  the  sergeant-at-arms.  The 
Speaker  on  the  same  day  issued,  pursuant  to  the  said  resolution,  another 
warrant  under  his  hand  and  seal  commanding  the  sergeant-at-arms  to 
convey  the  respondent  to  the  said  prison,  and  commanding  the  keeper 
thereof  to  receive  him.  This  was  done,  and  on  25th  April  the  re- 
spondent was  discharged  upon  a  writ  of  Habeas  Corpus  issued  by  the 
Supreme  Court  of  Nova  Scotia. 

The  writ  of  summons  in  this  action  was  issued  27  April.  On  30  April 
1892  an  Act  (c.  42.)  was  passed  to  indemnify  the  Speaker  and  other  officers 
of  the  House  of  Assembly  who  assisted  in  preparing  and  executing  the 
warrants  of  April  20  and  23.  The  case  was  tried  at  Truro  15  June  and 
three  following  days,  1892,  before  Townshend,  J.,  and  a  jury.     The 

1  From  printed  Record,  p.  66. 
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Fielding  v.  respondent  claimed  damages  in  respect  of  trespass,  assault,  and  unlawful 
Thomas.  imprisonment.     The  main  defence  of  the  appellants. was  that  by  virtue 

of  the  R.S.N.S.  (5  ser.)  c.  3.  s.  20  [see  the  Judgment  below],  the  House 
of  Assembly  held,  enjoyed,  and  exercised  the  like  privileges,  immunities, 
and  powers  as  were  enjoyed  by  the  House  of  Commons  of  Canada,  and  by 
the  House  of  Commons  of  the  United  Kingdom.  Secondly,  that  by  virtue 
of  sees.  29,  30,  and  31  [see  the  Judgment  below! ,  the  House  of  Assembly 
was  a  Court  of  Record,  and  had  the  rights  and  privileges  of  a  Court  of 
Record  to  punish  insults  to,  or  libels  upon,  members  of  the  House  during 
the  session  of  the  legislature,  and  that  the  acts  complained  of  were  done 
by  the  House  in  the  exercise  of  such  rights.  Thirdly,  they  relied  on  their 
privileges  as  judges  of  the  said  Court  of  Record  so  constituted  under  the 
statute ;  and  fourthly  they  relied  on  the  26th  section  of  the  statute,  whereby 
a  member  of  the  said  House  is  exempt  from,  inter  alia,  any  civil  action 
or  damages  for  any  matter  or  thing  brought  by  him  by  petition,  bill  or 
resolution,  motion  or  otherwise,  before  such  House. 

The  respondent  pleaded  that  the  several  sections  of  the  statute  relied 
on  were  ultra  vires ;  that  the  summons  of  14  Apfil  and  warrants  of  20 
and  23  April  were  insufficient  in  law,  and  irregular  and  void,  and  issued 
without  jurisdiction  ;  that  the  warrants  did  not  disclose  the  offence  for 
which  the  respondent  was  arrested ;  that  the  House  acted  without  juris- 
diction because  the  respondent  was  prevented  from  making  a  full  answer 
and  from  having  counsel  to  assist  him ;  and  that  the  House  had  no 
jurisdiction  to  adjudicate  upon  the  said  libel  or  to  commit  the  respondent 
to  the  common  jail.  He  further  denied  that  the  House  was  sitting  or 
acting  as  a  Court  of  Record. 

Townshend,  J.,  ruled  that  the  action  must  be  dismissed  as  against  the 
officers  of  the  House  under  the  late  Act.  As  against  the  appellants  he 
directed  the  jury  that  the  provisions  of  the  statute,  R.  S.  N".  S.  c.  3., 
were  not  within  the  competency  of  the  legislature  of  Nova  Scotia.  The 
jury  assessed  the  damages  at  $200,  and  judgment  was  entered  for  the 
respondent  for  that  sum  and  costs. 

The  appellants  appealed  to  the  Supreme  Court  to  set  aside  the 
verdict  and  judgment  and  enter  it  for  them ;  and  the  respondent  appealed 
from  the  judgment  dismissing  the  action  against  the  officers  of  the  House 
and  moved  for  a  new  trial  on  the  ground  of  misdirection  of  the  jury  by 
the  judge  on  the  question  of  damages.  The  appeal  to  the  S.  C.  N.  S.  was 
argued  on  7,  8,  9,  10,  and  11  February  1893. 

On  2  Dec.  1893  Graham,  E.  J.,  McDonald,  C.J.,  concurring,  held 
that  the  sections  in  question  of  R.  S.  ST.  S.  c.  3.  were  ultra  vires  of  the 
local  legislature,  and  that  the  House  of  Assembly  were  not  indemnified 
against  the  action  by  sec.  26.  Ritchie,  J.,  was  for  allowing  the  appellants' 
appeal  on  the  ground  that  the  statute  was  not  ultra  vires ;  and  further 
that  the  House  was  sitting  as  a  Court  of  Record  trying  a  matter  within 
its  jurisdiction,  and  that  the  members  accordingly  could  not  be  sued  for 
acts  done  by  them  in  their  judicial  capacity.  Weatherbe,  J.,  was  of 
opinion  that  the  statute  should  be  construed  as  empowering  the  House 
to  deal  with  charges  of  crime  only  as  an  incident  of  protecting  members 
in  the  proceedings  in  question.1 

The  judges  being  equal  in  opinion,  the  verdict  and  judgment  stood. 
On  August  7,  1894,  the  Judicial  Committee,  on  the  petition  of  the 
appellants,  recommended  that  special  leave  to  prosecute  the  appeal  be 
allowed. 

The  appeal  was  heard  on  26  July  1895.  Arthur  Cohen,  Q.C. ;  Hon.  J.  W. 
Longley,  Att.-Gen.,for  Nova  Scotia;  R.  L.  Borden,  Q.C.  (N.  S.  Bar)  ; 

1  Reported  under  the  name  of  Thomas  v.  Haliburton,  26  K.S.  55. 
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and  J.  C.  Lewis  Coward,  were  for  the  appellants  ;  the  solicitors  being  Fielding  v. 
Hill,  Son,  and  Rickards.     Hon.  Ed.  Blake,  Q.C.,  and  T.  T.  Paine  were  Thomas. 
for  the  respondent,  the  solicitors  being  Paines,  Blythe,  and  Huxtable. 

The  following  leading  cases  bear  on  the  question  : — Lowther  v.  Earl  of 
Radnor  [1806,  8  East  113]  ;  Burdett  v.  Abbot  [1811,  14  East,  p.  138  : 
There  Lord  Ellenborough  said,  in  reference  to  the  House  of  Commons 
of  the  United  Kingdom,  that  independently  of  its  power  of  removing 
actual  impediments  to  its  proceedings,  "  It  must  also  have  the  power  of 
protecting  itself  against  insult  and  indignity  whenever  offered,  by 
punishing  those  who  offer  it"]  ;  The  Sheriff  of  Middlesex,  11  Adol.  and 
El.  273 ;  In  re  Dansereau  [ante,  p.  36]  ;  Gosset  v.  Howard  [1845-7, 
10  Q.  B.  359,411  :  Verbal  order  of  arrest]  ;  Barton  v.  Taylor  [1886, 11 
App.  Cas.  197 :  Earl  of  Selborne — Powers  in  colonial  legislatures, 
except  such  as  are  necessary  to  their  existence,  must  be  by  express  grant]  ; 
Doyle  v.  Falconer  [1866,  L.R.  1  P.O.  328  :  A  colony  under  28  &  29  Vict, 
c.  63.  has  power  to  define  its  laws  and  privileges]  ;  Kielley  v.  Carson 
[4  Moo.  P.C.  63]  ;  Phillips  v.  Eyre  [1870,  L.R.  6.  Q.B.  1]  ;  Wilson's 
case  [1845,  7  Q.B.  984:  Law  of  Jersey];  Dawkins  v.  Lord  Rokeby 
[1875,  L.R.  7  Eng.  &  Ir.  744  :  Lord  Cairns — Protection  of  military 
witnesses  before  military  court]  ;  Calder  v.  Halket  [1839,  3  Moo.  P.C. 
28];  Royal  Aquarium  v.-  Parkinson  [[1892],  1  Q.B.  431:  What  is  a 
Court?];  Reg.  v.  London  County  Council  [1891  [1892],  1  Q.B.  190]  ; 
Leeson  v.  General  Council  of  Medical  Education  [1889,  43  Ch.  D. 
p.  379]. 


28  July,  1896— Judgment. 

Present :  Lord  Halsbury,  L.C., 
Lords  Herschell,  Watson,  Mac- 
naghten,  Morris,  Davey,  and  Sir 
Richard  Couch. 

Lord  Halsbury,  L.C.  :  This  is  an 
appeal  from  an  order  of  the  Supreme 
Court  of  Nova  Scotia  dismissing  the 
application  of  the  appellants  for  an 
order  that  the  verdict  and  judg- 
ment entered  for  the  present  re- 
spondent at  the  trial  of  the  action 
before  Townshend,  J.,  might  be  set 
aside,  and  judgment  should  be 
entered  for  the  appellants.  By 
the  verdict  and  judgment  in  ques- 
tion the  appellants  were  found  to 
have  unlawfully  assaulted  and  im- 
prisoned the  respondent.  The  Su- 
preme Court  were  equally  divided. 
McDonald,  C.J.,  and  Graham, 
E.J.,  were  in  favour  of  confirming 
the  judgment;  whilst  Ritchie,  J., 
and  Weatherbe,  J.,  held  that  judg- 
ment should  be  entered  for  the 
appellants.  The  judgment  of  Town- 
shend, J.,  therefore  stood  confirmed. 


The  respondent  was  summoned  Judgment, 
to  attend  at  the  Bar  of  the  House  Lord 
of  Assembly  to  answer  a  breach  Halsbul7'  L-c- 
of  the  privileges  of  the  House 
in  having  published  a  libel  re- 
flecting on  a  member  or  mem- 
bers of  the  House  (in  connection 
with  their  conduct  as  members 
of  the  House).  He  attended  on 
two  occasions,  and  on  the  second 
occasion  was  ordered  to  withdraw 
and  remain  in  attendance  during 
the  debate  which  took  place.  On 
being  called  in  by  the  sergeant-at- 
arms  by  order  of  the  Speaker,  he 
refused  to  obey  the  order  and  left 
the  precincts  of  the  House. 

It  is  not  denied  that  the  re- 
spondent intentionally  disobeyed 
the  order  of  the  House.  He  was 
thereupon  arrested  by  order  of  the 
House,  and  on  being  brought  to  the 
Bar  was  adjudged  to  have  been 
guilty  of  a  contempt  of  the  House 
committed  in  the  face  of  the  House, 
and  was  committed  to  the  common 
jail  of  Halifax  for  48  hours.  Up- 
on this  he  brought  an  action  for 
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assault  and  imprisonment,  and  it  is 
from  the  judgment  in  that  action 
that  the  present  appeal  is  brought. 
The  appellants  are  sought  to  be 
made  liable  by  reason  of  their  hav- 
ing voted  as  members  of  the  House 
of  Assembly  for  the  imprisonment 
of  the  respondent. 

The  acts  complained  of  were 
justified  under  sees.  20,  29,  30,  31 
of  c.  3.  of  the  Revised  Statutes  of 
Nova  Scotia,  fifth,  series.  The  ap- 
pellants also  relied  on  the  indem- 
nity given  to  members  of  the  House 
of  Assembly  by  sec.  26  of  the  same 
statute. 

These  sections  are  as  follows : — 

"  20.  In  all  matters  and  cases 
not  specially  provided  for  by  this 
chapter,  or  by  any  other  statute  of 
this  province,  the  Legislative  Coun- 
cil of  this  province,  and  the  com- 
mittees and  members  thereof  re- 
spectively, shall  at  any  time  hold, 
enjoy,  and  exercise  such  and  the 
like  privileges,  immunities,  and 
powers  as  shall  be  for  the  time  be- 
ing held,  enjoyed,  and  exercised  by 
the  Senate  of  the  Dominion  of 
Canada,  and  by  the  respective  com- 
mittees and  members  thereof,  and 
the  House  of  Assembly,  and  the 
committees  and  members  thereof, 
respectively,  shall,  at  any  time, 
hold,  enjoy,  and  exercise  such 
and  the  like  privileges,  immuni- 
ties, and  powers  as  shall  for 
the  time  being  be  held,  enjoyed, 
and  exercised '  by  the  House  of 
Commons  of  Canada,  and  by  the 
respective  committees  and  members 
thereof;  and  such  privileges,  im- 
munities, and  powers,  of  both 
Houses,  shall  be  deemed  to  be,  and 
shall  be,  part  of  the  general  and 
public  law  of  Nova  Scotia,  and  it 
shall  not  be  necessary  to  plead  the 
same,  but  the  same  shall  in  all 
courts  of  justice  in  this  province, 
and  by  and  before  all  justices  and 
others,  be  taken  notice  of  judici- 
ally. 

"  26.  No  member  of  either 
House  shall  be  liable  to  any  ci\il 
action  or  prosecution,  arrest,  im- 
prisonment, or  damages,  by  reason 


of  any  matter  or  thing  brought  by 
him  by  petition,  bill,  resolution, 
motion,  or  otherwise,  or  said  by 
him  before  such  House ;  and  the 
bringing  of  any  such  action  or 
prosecution,  the  causing  or  effect- 
ing any  such  arrest  or  imprison- 
ment, and  the  awarding  of  any  such 
damages,  shall  be  deemed  violations 
of  this  Chapter. 

"  29.  The  following  acts,  mat- 
ters, and  things  are  prohibited, 
and  shall  be  deemed  infringements 
of  this  Chapter : — 

"1.  Insults  to    or  assaults    or 

libels  upon  members  of  either 

House  during  the  session  of 

the  legislature." 

The  other  provisions  of  the  secT 

tion  are  immaterial  to  the  present 

purpose. 

"  30.  Each  House  shall  be  a 
court  of  record,  and  shall  have  all 
the  rights  and  privileges  of  a  court 
of  record  for  the  purpose  of  sum- 
marily inquiring  into  and  (after 
the  lapse  of  twenty-four  hours) 
punishing  the  acts,  matters,  and 
things  herein  declared  to  be  viola- 
tions or  infringements  of  this 
Chapter ;  and  for  the  purposes  of 
this  Chapter  each  House  is  hereby 
declared  to  possess  all  such  powers 
and  jurisdiction  as  may  be  neces- 
sary for  inquiring  into,  judging, 
and  pronouncing  upon  the  commisj 
sion  or  doing  of  any  such  acts, 
matters,  or  things,  and  awarding 
and  carrying  into  execution  the 
punishment  thereof  provided  for  by 
this  Chapter,  and  amongst  other 
things  each  House  shall  have  power 
to  make  such  rules  as  may  be 
deemed  necessary  or  proper  for  its 
procedure  as  such  court  as  afore- 
said. 

"31.  Every  person  who  shall 
be  guilty  of  an  infringement  or 
violation  of  this  Chapter  shall  be 
liable  therefor  (in  addition  to  any 
other  penalty  or  punishment  to 
which  he  may  by  law  be  subject) 
to  an  imprisonment  for  such  time 
during  the  session  of  the  legislature 
then  being  held,  as  may  be  deter- 
mined by  the  House  before  whom 
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such  infringement  or  violation 
shall  be  inquired  into.  The  nature 
of  the  offence  shall  be  succinctly 
and  clearly  stated  and  set  forth  on 
the  face  of  any  warrant  issued 
for  a  commitment  under  this  sec- 
tion." 

It  should  be  mentioned  that 
by  an  Act  (Revised  Statutes  of 
Canada  (1886)  c.  11.)  the  Domi- 
nion Parliament  had  already  con- 
ferred on  themselves  the  privileges, 
immunities,  and  powers  of  the 
House  of  Commons  of  the  United 
Kingdom  [31  Vict.  (D.)  22]. 

If  it  was  within  the  powers  of 
the  Nova  Scotia  Legislature  to 
enact  the  provisions  contained  in 
Sec.  20,  and  the  privileges  of  the 
Nova  Scotia  Legislature  are  the 
same  as  those  of  the  House  of 
Commons  of  the  United  Kingdom 
as  they  existed  at  the  date  of  the 
passing  of  the  British  North 
America  Act,  1867,  there  can  be 
no  doubt  that  the  House  of  Assem- 
bly had  complete  power  to  adjudi- 
cate that  the  respondent  had  been 
guilty  of  a  breach  of  privilege  and 
contempt,  and  to  punish  that 
breach  by  imprisonment.  The 
contempt  complained  of  was  a 
wilful  disobedience  to  a  lawful 
order  of  the  House  to  attend. 

The  authorities  summed  up  in 
Burdett  v.  Abbot,  14  East  1,  and 
followed  in  the  case  of  the  Sheriff 
of  Middlesex,  11  Adol.  and  Ellis 
273,  establish  beyond  all  possibility 
of  controversy  the  right  of  the 
House  of  Commons  of  the  United 
Kingdom  to  protect  itself  against 
insult  and  violence  by  its  own  pro- 
cess without  appealing  to  the  ordi- 
nary courts  of  law,  and  without 
having  its  process  interfered  with 
by  those  courts. 

The  respondent,  however,  ar- 
gues that  the  Act  of  the  provin- 
cial legislature,  which  undoubtedly 
creates  the  jurisdiction  and  further 
indemnified  members  of  it  against 
any  proceedings  for  their  conduct 
or  votes  in  the  House  by  the  ordi- 
nary courts  of  law,  is  ultra  vires. 

According     to      the     decisions 


which  have  been  given  by  this  Fielding  v. 
Board,  there  is  now  no  doubt  that  J"^MAS' 
the  provincial  legislature  could  not  Lorf 
confer  on  itself  the  privileges  of  Halsbury,  L.C. 
the  House  of  Commons  of  the 
United  Kingdom,  or  the  power  to 
punish  the  breach  of  those  privi- 
leges by  imprisonment  or  com 
mittal  for  contempt  without  ex- 
press authority  from  the  imperial 
legislature.  By  sec.  1  of  38 
&  39  Vict.  c.  38.,  which  was 
substituted  for  sec.  18  of  the 
British  North  America  Act,  1867, 
it  was  enacted  that  the  privileges, 
immunities,  and  powers  to  be  held, 
enjoyed,  and  exercised  by  the 
Dominion  House  of  Commons 
should  be  such  as  should  be  from 
time  to  time  defined  by  the  Act  of 
the  Parliament  of  Canada,  but  so 
that  any  Act  of  the  Parliament  of 
Canada  defining  such  privileges, 
immunities,  or  powers  should  not 
confer  any  privileges,  immunities, 
or  powers  exceeding  those  at  the 
passing  of  such  Act,  held,  enjoyed, 
and  exercised  by  the  Commons 
House  of  Parliament  of  the  United 
Kingdom  and  by  the  members 
thereof.  There  is  no  similar 
enactment  in  the  British  North 
America  Act,  1867,  relating  to  the 
House  of  Assembly  of  Nova  Scotia, 
and  it  was  argued  therefore  that  it 
was  not  the  intention  of  the  Im- 
perial Parliament  to  confer  such  a 
power  on  that  legislature.  But  it 
is  to  be  observed  that  the  House  of 
Commons  of  Canada  was  a  legisla- 
tive body,  created  for  the  first  time 
by  the  British  North  America  Act, 
and  it  may  have  been  thought  ex- 
pedient to  make  express  provision 
for  the  privileges,  immunities,  and 
powers  of  the  body  so  created, 
which  was  not  necessary  in  the 
case  of  the  existing  legislature  of 
Nova  Scotia.  By  sec.  88  [of  the 
BN.A.  Act,  1867]  the  constitu- 
tion of  the  legislature  of  the 
province  of  Nova  Scotia  was,  sub- 
ject to  the  provisions  of  the  Act, 
to  continue  as  it  existed  at  the 
Union  until  altered  by  authority 
of  the  Act.     It  was   therefore  an 
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existing  legislature,  subject  only 
to  the  provisions  of  the  Act.  By 
sec.  5  of  the  Colonial  Laws  Validity 
Act  (28  &  29  Vict.  c.  6.3.)  it  had  at 
that  time  full  power  to  make  laws 
respecting  its  constitution,  powers, 
and  procedure.  It  is  difficult  to 
see  how  this  power  was  taken  away 
from  it,  and  the  power  seems 
sufficient  for  the  purpose. 

Their  Lordships  are,  however, 
of  opinion  that  the  British  North 
America  Act  itself  confers  the 
power  (if  it  did  not  already  exist) 
to  pass  Acts  for  defining  the  powers 
and  privileges  of  the  provincial 
legislature.  ,  By  sec.  92  of  that 
Act  the  provincial  legislatures  may 
exclusively  make  laws  in  relation 
to  matters  coming  within  the  classes 
of  subjects  enumerated,  inter  alia 
the  amendment  from  time  to  time 
of  the  constitution  of  the  province, 
with  but  one  exception,  namely,  as 
regards  the  office  of  Lieutenant- 
Governor. 

It  surely  cannot  be  contended 
that  the  independence  of  the  pro- 
vincial legislatures  from  outside 
interference,  its  protection,  and  the 
protection  of  its  members  from  in- 
sult while  in  the  discharge  of  their 
duties,  are  not  matters  which  may 
be  classed  as  part  of  the  constitu- 
tion of  the  province,  or  that  legis- 
lation on  such  matters  would  not 
be  aptly  and  properly  described  as 
part  of  the  constitutional  law  of 
the  province. 

It  is  further  argued  that  the 
order  which  the  respondent  dis- 
obeyed was  not  a  lawful  order  or 
one  which  he  was  under  any 
obligation  to  obey.  The  argument 
seems  to  be  that  the  original  cause 
of  complaint  was  a  libel ;  that 
though  the  particular  breach  of 
the  Act  complained  of  was  the 
disobedience  to  the  orders  of  the 
.House,  yet  as  those  orders  were 
issued  in  reference  to  a  certain 
petition  presented  to  the  House, 
the  contents  of  which  were  alleged 
to  be  libellous,  and  during  the  in- 
vestigation of  the  question  who 
was  responsible  for  its  presentation, 


and  as  it  must  be  assumed  that  a 
libel  is  a  matter  beyond  the  juris- 
diction of  the  House  to  be  inquired 
into,  inasmuch  as  libel  is  a  criminal 
offence,  and  the  criminal  law  is 
one  of  the  matters  reserved  for 
the  exclusive  jurisdiction  of  the 
Dominion  Parliament,  the  whole 
matter  was  ultra  vires,  and  both 
the  members  who  voted  and  the 
officers  who  carried  out  the  orders 
of  the  House  are  responsible  to  an 
ordinary  action  at  law. 

"  Their  Lordships  are  unable 
to  acquiesce  in  any  such  conten- 
tion. It  is  true  that  the  criminal 
law  is  one  of  the  subjects  reserved 
by  the  British  North  America  Act 
for  the  Dominion  Parliament,  but 
that  does  not  prevent  an  inquiry 
into  and  the  punishment  of  an 
interference  with  the  powers  con- 
ferred upon  the  provincial  legis- 
latures by  insult  or  violence.  The 
legislature  has  none  the  less  a 
right  to  prevent  and  punish  ob- 
struction to  the  business  of  legisla- 
tion because  the  interference  or 
obstruction  is  of  a  character  which 
involves  the  commission  of  a  crim- 
inal offence  or  brings  the  offender 
within  reach  of  the  criminal  law. 
Neither  in  the  House  of  Commons 
of  the  United  Kingdom  nor  the 
Nova  Scotia  Assembly  could  a 
breach  of  the  privileges  of  either 
body  be  regarded  as  subjects 
ordinarily  included  within  that 
department  of  State  Government 
which  is  known  as  the  Criminal 
Law. 

The  effort  to  drag  such  questions 
before  the  ordinary  Courts  when 
assaults  or  libels  have  been  in 
question  in  the  British  Houses  of 
Legislature  have  been  invariably 
unsuccessful,  and  it  may  be  ob- 
served that  1  Will,  and  Mary, 
Sess.  II.,  c.  2.  s.  1,  sub-sec.  9, 
"That  the  freedom  of  speech,  and 
debates  or  proceedings  in  Parlia- 
ment, ought  not  to  be  impeached 
or  questioned  in  any  court  or  place 
out  of  Parliament,"  is  declaratory 
and  not  enacting, 

Their  Lordships   are    therefore 
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of  opinion  that  the  20th  section  of 
the  provincial  Act  is  not  ultra 
vires,  and  affords  a  defence  to  the 
action.  It  may  be  that  sees  30, 
31  of  the  provincial  Act,  if  con- 
strued literally  and  apart  from  their 
context,  would  be  ultra  vires. 
Their  Lordships  are  disposed  to 
think  that  the  House  of  Assembly 
could  not  constitute  itself  a  Court 
of  Record  for  the  trial  of  criminal 
offences.  But  read  in  the  light  of 
the  other  sections  of  this  Act,  and 
having  regard  to  the  subject  matter 
with  which  the  legislature  was 
dealing,  their  Lordships  thiuk  that 
those  sections  were  merely  intended 
to  give  to  the  House  the  powers  of 
a  Court  of  Record  for  the  purpose 
of  dealing  with  breaches  of  privi- 
lege and  contempt  by  way  of  com- 
mittal. If  they  mean  more  than 
this,  or  if  it  be  taken  as  a  power  to 
try  or  punish  criminal  offences 
otherwise  than  as  incident  to  the 
protection  of  members  in  their  pro- 
ceedings, sec.  30  could  not  be  sup- 
ported. 

It  is  to  be  observed  that  in  the 
case  of  Barton  v.  Taylor,  11  L.R. 
App.  Cases  Privy  Council  197, 
referred  to  by  one  of  the  learned 
judges  below,  is  no  authority  in 
favour  of  the  contention  here.  N"o 
statute  was  there  relied  upon,  but 
the  Legislative  Assembly  itself  in 
that  case  had  in  pursuance  of 
statutory  powers  adopted  certain 
Standing  Rules  or  Orders  for  the 
orderly  conduct  of  the  business  of 
the  Assembly.  The  trespasses 
complained  of  were  adjudged  by 
this  Board  not  to  be  justifiable 
under  the  Standing  Orders.  It 
was  then  sought  to  justify  the  acts 
in  question  as  being  within  a  power 
incident  to  or  inherent  in  a  Colonial 
Legislative  Assembly.  This  Board 
refused  to  adopt  that  contention,  but 
their  Lordships  expressly  added: — 

"  They  think  it  proper  to  add 
that  they  cannot  agree  with  the 
opinion  which  seems  to  have  been 
expressed  by  the  Court  below,  that 
the  powers  conferred  upon  the 
Legislative  Assembly  by  the  Con- 


stitution Act  do  not  enable  the  Fielding  v. 
Assembly  '  to  adopt  -  from  the  Thomas. 
Imperial  Parliament,  or  to  pass  by  Judgment, 
its  own  authority,  any  Standing  jr™sl)Uryi  L-C. 
Order  giving  itself  the  power  to 
punish  an  obstructing  member,  or 
remove  him  from  the  Chamber,  for 
any  longer  period  than  the  sitting 
during  which  the  obstruction 
occurred.'  This,  of  course,  could 
not  be  done  by  the  Assembly  alone 
without  the  assent  of  the  Gover- 
nor. But  their  Lordships  are  of 
opinion  that  it  might  be  done  with 
the  Governor's  assent ;  and  that 
the  express  powers  given  by  the 
Constitution  Act  are  not  limited 
by  the  principles  of  common  law 
applicable  to  those  inherent  powers, 
which  must  be  implied  (without 
express  grant)  from  mere  necessity, 
according  to  the  maxim,  Quando 
lecc  aliquid  concedit,  concedere 
videtur  et  Mud,  sine  quo  res  ipsa 
esse  non  potest.  Their  Lordships' 
affirmance  of  the  Judgment  ap- 
pealed from  is  founded  on  the  view, 
not  that  this  could  not  have  been 
done,  but  that  it  was  not  done,  and 
that  nothing  appears  on  the  record 
which  can  give  the  resolution 
suspending  the  respondent  a 
larger  operation  than  that  which 
the  Court  below  has  ascribed  to  it  " 
But  independently  of  these 
considerations,  the  provisions  of 
sec.  26  of  the  Act  of  the  provincial 
legislature  would  in  their  Lord- 
ships' opinion  form  a  complete 
answer  to  the  action,  even  if  the 
act  complained  of  had  been  in  itself 
actionable.  Their  Lordships  are 
here  dealing  with  a  civil  action, 
and  they  think  it  sufficient  to  say 
that  the  legislature  could  relieve 
members  of  the  House  from  civil 
liability  for  acts  done  and  words 
spoken  in  the  House,  whether 
they  could  or  could  not  do  so 
from  liability  to  a  criminal  prosecu 
tion. 

No  such  question  as  that  which 
arose  in  Barton  v.  Taylor  arises 
here.  All  these  matters — the  ex- 
press enactment  of  the  privileges 
of  the  House  of  Commons  of  the 
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United  Kingdom  —  the  express 
power  to  deal  with  such  acts  by 
the  Provincial  Assembly — the  ex- 
press indemnity  against  any  action 
at  law  for  things  done  in  the  Provin- 
cial Parliament — are  all  explicitly 
given,  and  the  only  arguable  ques- 
tion is  that  which  their  Lordships 
have  dealt  with,  namely,  whether  it 
was  within  the  power  of  the  pro- 


vincial legislature  to   make    such 
laws. 

Por  these  reasons  their  Lord- 
ships will  humbly  recommend  to 
Her  Majesty  that  the  judgment  in 
this  case  should  be  reversed  and 
judgment  entered  for  the  appel- 
lants here  (the  defendants  below) 
with  costs.  The  respondent  must 
pay  the  cost  of  this  appeal. 
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401,  p.  996;  ss.  404  to  410,  p 
989;  ss.  411,  414,  415,416,  p.  991 
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984;  ss.  504,  506,  514,  p.  978; 
ss.  518,  520,  525,  p.  993  ;  s.  546, 
p.  947  ;  s.  547,  p.  1001. 

17  &  18  V.  c.  118.       ...  711 

18  V.  (N.B.)  e.  36.  ...  194 
„   (C.)  e.  100.  s.  23.    ...  201 

18  &  19  V.  (Vie.)  c.  55.    12,525 
18  &  19  V.  c.  91.  ss.  2,  3,  4,  5,  6,  7, 

8,  p.  991  ;  s.  15,  p.  997;  s.  16, 

pp.  942,  943  ;  ».  17,  p.  938  ;  s. 

20,  p.  984  ;  s.  22,  p.  941  ;  s.  23, 

p.  936. 

18  &  19  V.  e.  119.  s.  3,  p.  948; 
s.  8,  p.  960;  ss.  10,  11,  p.  957; 
s.  14,  p.  950;  s.  16,  pp.  957, 
978;  ss.  16,  17,  18,  p.  957; 
s.  19,  pp.  948,  949  ;  ss.  20,  26, 
p.  951  ;  s.  27,  pp.  950,  966  ;  s. 
28,  p.  956  ;  s.  29,  p.  951  ; 
ss.  31,  32,  33,  34,  p.  952;  s. 
35,  p.  953  ;  ss.  38,  39,  40,  41, 
43,  44,  p.  955  ;  ss.  44,  45,  46, 
47,  p.  956  ;  ss.  48,  49,  p.  958  ; 
s.  50,  p.  957  ;  ss.  51,  52,  53,  56, 
p.  959 ;  ss.  59,  60,  p.  958  ;  s.  61, 
p.  961  ;  s.  62,  p.  958  ;  ss.  63, 
64,  p.  956  ;  ss.  66,  67,  p.  960  ;  ss. 
71,  72,  73,  74,  p.  958  ;  ss.  75  to  80, 
p.  960  ;  s.  82,  p.  961  ;  s.  84,  p. 
960 ;  ss.  96,  97,  98,  p.  962. 

19  V.  u.  65.     ...      ...  347 

19  &  20  V.  e.  23.       ...  713 

c.  113.      ...  825 

20  V.  (N.B.)  c.  1.  ...     ...  194 

„   (C.)  c.  125.       ...  532 

„   c.  129.    ...      ..   163 

20  &  21  V.  e.  34.       707,718 

c.  39....      719,  840 
0.  75.       ...  1040 

21  V.  (N.B.)  c.  9.  ...  334,  339,  342, 

344,  347,  348,  363 
„  (N.S.)  c.  47.  ...  163 
„   (N.B.)  c.  57.      315,  347 

21  &  22  V.  c.  90...  368,  755,  886 

u.  99...       5,  721 

22  V.  c.  20.     ...     825,1039 

„  u.  26.     ...     ...  726 

„  (C.)  c.  66.   ..      125,273 
„  c.  85.     ...      ...  433 

„  (U.C.)  o.  99.  s.  245...163,  205 

22&23  V.  c.  26 728 

c.  10 727 

u.  63.  ...     825,  1039 

23&24  V.  c.  89 726 

V.  o.  122....    825,  1039 


Statutes  cited — conU 

24  V.  No.  8     ...      ...  424 

„   No.  15.  s.  29      ...  1009 

24  &  25  V.  c.  10.  s.  9.     ...  980 

c.  11.  ...    825,  1039 

c.  31.  ...     ...  1040 

u.  97.  s.  47    ...  991 
c.  100....     ...  1039 

c.  101....     ...  1007 

c.  104.       ...  1010 

25  V.  c.  19.     ...      ...  498 

25  &  26  V.  c.  63.  s.  4,  p.  933  ;  s.  6, 

p.  934;  ss.  18,  19,  p.  942;  ss.  20, 
21,  pp.  938,  940;  s.  22,  pp.  713, 
942;  s.  23,  p.  973  ;  s.  24,  p.  974  ; 
ss.  25,  27,  30,  58,  p.  965 ;  ss.  35, 
37,  p.  949  ;  ss.  43,  44,  45,  46,  47, 
p.  990  ;  ss.  52,  53,  p.  979  ;  ss.  39, 
40,  p.  985 ;  ss.  54  to  56,  p.  978  ; 
ss.  66  to  78,  p.  977. 


25  &  26  V.  c.  68. 

c.  70. 

26  V.  (N.B.)  c.  7. 
„  (U.C.)  e.  44 

26  &  27  V.  b.  24. 

c.  35.  ... 
c.  51.  s.  3 
c.  81.  s.  11 
c.  51.  B.  13 
c.  51.  s.  14 
c  76.  ... 
c.  83.  5 

27  V.  (N.B.)  e.  43. ... 
27  &  28  V.  (C.)  c.  3. 

„  c.  13, 


872,  874,  875 

774,  786 

...  341 

...  103 

898,  903,  1021 

...  1040 

947,  948 

...  956 

..  958 

..  959 

...  732 

721,  733,  745 

...  231 

...  213 

...  410 

(U.C.)c.  18.  ...162,  177, 

205,  541,  1064 

c.  25.  ...     890,  927 

(U.C.)  c.  58. 

„   c.  60. 


28  V.  cc.  28,  29.  ... 

28  &  29  V.  u.  14.  ... 

c.  63.  ... 
o.  63.  a.  C 
c.  64.  ... 
c.  106.... 
c.  113.... 
c.  116.... 

29  V.  (N.S.)c.  30. ... 
„  (C.)c.  34.  ... 

29  &  30  V.  c.  25.  ... 
(Q.)  c.  32 
(U.C.)  c.  51. 


e.  65. 

c.  67. 

4 


D 


410 

o.  ...    431 

...  365 

...  734 

92,  738,  1079 

...  345 

...  ?41 

...  742 

743,  887 

743,  1040 

...  365 

...  368 

...  908 

202,  1047 

154,  163, 

177,208,210, 

1044,  1064 

...  743 

5,721,743 
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PAGE 

29  &  30  V.  c.  87.  ... 

...  1040 

33  V.  (N.B 

.)  c.  47. 

..   67,  113,  225 

c  121.... 

778,  786 

„  (Q-) 

3.58 

84,  85,  329 

30  V.  e.  3 

3 

33  &  34  V 

c.  10.  s 

20    ...  743 

„  (N.B.)  e.  6.  ... 

...  231 

n 

c.  14. 

..  100,764,773, 

„   o.  12. ... 

...  231 

801 

„   c.  27.... 

...  342 

» 

c.  52. 

774 

„  (-N.S.)  e.  36.  ... 

...  487 

„ 

c.  55. 

...  1041 

30  &  31  V.  e.  3.  503, 

745, 823,  887 

,, 

c.  58. 

...  817 

c.  15.  ... 

...  989 

>j 

c.  66. 

..  721,745,786 

e.  45.  ... 

...  903 

»» 

c.  75. 

...  362 

o.  124. 

825,  1039 

j> 

c.  82. 

..  787,809,811 

s.  4, 

p.  943  ;  ss.  6, 

c  90. 

..  789,  895,  972 

7,  p. 

944  ;  s.  8,  p. 

» 

c.  95. 

...  954 

939; 

s.  9,  p.  944 ; 

»» 

c.  102. 

..  764,773,799 

s.  10 

,  p.  943;  s.  11, 

34  V.  (N.B.)  c.  1. 

...  392 

p.  994. 

„    (a.) 

c.  2. 

...  322 

31  V.  (D.)  e.  1.   ... 

...   84 

„   (D-) 

c.  5. 

75,91 

„  (O.)c.  6.  s.  2  .. 

...  107 

„   (N.B 

)c.  21. 

.-  334,  339,  342, 

„  (D.)c.  8.   ...54,59,68,144 

357,  360 

„  e.  12. 

91 

.,   (D-) 

c.  22. 

...  101 

„  (D.)  e.  17.  ... 

85,  91 

„   (0.) 

:.  38. 

...  233 

„  c.  23. 

...   91 

„  (Q-) 

o.  68. 

...  204 

„  c.  29. 

...  367 

34  &  35  V. 

c.  28. 

..  3,  11,  45,  369, 

„  (0.)  c.  30.  ... 

11,  392 

538,  540,  547, 

„  (Queenl.)  No.  38 

...  1009 

553, 887 

„  c.  54. 

...  849 

»J 

c.  83. 

...   36 

„  (D.)  c.  56.  ... 

...   93 

») 

c.  91. 

...  1025 

„  e.  58.  ... 

...  451 

if 

c.  110. 

..  713,  964,  966, 

„  e.  60.  ... 

72,74 

973,  976 

„  c.  66.  ... 

...  101 

i> 

c.  107. 

...  1012 

„  c.  76.  ... 

...   50 

35  V.  (D.) 

a.  5. 

...   65 

„  c.  94.  ... 

...  542 

„   c.  23 

...   91 

31  &  32  V.  c.  29.  ... 

754,  755 

,,   (D-) 

c.  26. 

88,89 

„   •  c.  101.... 

...  547 

JJ        }> 

c.  65.  s. 

6      ...  233 

c.  105.... 

...  553 

35  &  36  V 

c.  19. 

...  895 

c.  129.... 

758,934 

J» 

c.  29. 

743,  887 

32  V.  (Q.)  c.  4.   ... 

...   12 

„ 

u.  39 

100,  764,  801 

„  (O.)c.  6.    ... 

103,  392 

,, 

c.  45. 

...  803 

„  e.  11. 

...  935 

II 

b.  63. 

...  556,565,566 

„  (0.)c.  22.   ... 

...  390 

*,, 

e.  73. 

...  713,  932,  985 

„  (O.)c.  27.   ... 

...  107 

»J 

c.  97. 

...  595 

„   „  c.  32.   ... 

162,177,208, 

it 

(D.)  c. 

115.    ...  307 

* 

1064 

36  V.  (0.) 

c.  3. 

...  392 

„  (N.B.)  e.  54.  ... 

231,  232 

„   c.  6. 

...  1014 

„  (0.)  c.  55.  ... 

...  232 

„   c.  10 

t 

58 

„  (0.)  c.  92.   ... 

...  392 

..   (0.) 

c.  21. 

...  392 

32  &  33  V.  (D.)  e.  3. 

...  333,  369, 

.,   (D.) 

c.  28. 

...  312 

547,  553,  800 

..   (0.) 

c.  48. 

177 

e.  10.  ... 

758, 845 

,.   (D.) 

c.  82. 

...  232 

u.  11.  ... 

762,963,  1001 

36  &  37  V 

e.  45. 

787,809 

c.  31.  ... 

...  102 

,, 

c.  59. 

896,903 

c.  52.  ... 

...  541 

,, 

c.  60. 

...  542,774,783 

c.  101.... 

547,  762 

!> 

c.  66. 

...  1026 

33  V.  (Can.)  e.  3.  518 

,  553,  554,  800 

» 

c.  85. 

...  964 

„  c.  25. 

...  100 

s. 

3,  p.  929;  !i.  7, 

„  (D.)  c.  40.  ... 

85,  86,  332 

P- 

936;  s.  9,  p.  973; 
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36  &  37  V.  c.  85.— cont. 

ss.  12,  16,  p.  965; 
ss.  4,  18,  20,  p.  966; 
ss.  19,  20,  p.  987; 
s.  22,  pp.  947,  965 ; 
ss.  23-28,  p.  969; 
s.  29,  p.  934 ;  o.  30, 
p.  933. 
„  c.  88.  ...  774,  890,  903 
c.  91.  ...      ...  649 

37  V.  (0.)  c.  7.  ss.  32,  32  ...  453 
„  (D.)c.  10.  18,20,48,313,394 
„    „  c.  16.  489,490,491,494, 

496 
„   c.  20.      ...      ...    7 

„   c.  21.      7 

„   (Q.)  c.  23.  ...     ...  452 

„   (0.)  o.  30.  ...      ...  368 

„  u.  32.  ...  52,  55,  56,  58, 

144, 158,  177 
„   (Q.)  c.  51.  ...     ...  161 

„   (D.)  c  103.  ...     234,236 

37  &  38  V.  c.  26.  ...  811,818,819 

u.  27.  ...  820,  831,  844 

„    c.  35.  ...  596,  605,649, 

653,  654 

„    e.  41.  719,  720,  821,  840 

u.  77.  ...      ...  822 

„    c.  83.  ...     ...  1026 

u.  85.  ...      ...  1021 

„    c.  88.  ...     ...  946 

c.  94.  ...     825, 1039 

„    e.  96.  ...  663,  694,  697, 

846,  849, 1019, 1023 

38  V.  (D.)  p.  ix.  ...     ...  347 

„   (Q.)c.  8.   ...  40,45,83,109 

„   (D.)  e.  11.  ...  19,52,82,394, 

395,  404,  405, 

442,  454 

„   (M.)c.  12.  ...      ...  403 

„   (D.)  c.  16.  ...    80,81,307 

„  u.  20.  ...      55,  265 

„  c.  49.  ...      ...  403 

„   (D.)  c.  47 104 

„  c.  49.  ...       5,  403 

„   (Q.)o.  62.  ...     274,278 

„    „  K.  64.  ...  124,  232,  274, 

328, 538 

„   (0.)  c.  75 232 

„   (D.)  c.  88.  ...  92,93,94,849 

38  &  39  V.  c.  12.  ...     ...  872 

(0.)  c.  16.     ...  108 

c.  17.  ...  953,954,969 

c.  38.  ...  11,  555,  745, 

822,  1079 
c.  39 773 


Statutes  cited — cont, 

38  &  39  V.  c.  51. 

c.  52. 


c.  66. 
c.  77. 
„    c.  85. 
39  V.  (Q.)  c.  2. 
(0.)  c  7. 
(N.B.)  c.  8. 
(D.)  c.  18. 
(0.)  c.  24. 
c.  27. 
(Q.)  c.  52. 
„  o,  57. 
„  c.  61. 
(0.)  c.  93. 
„  c.  109. 
39  &  40  V.  c.  36. 
c.  43. 


PAGE 

895,903 

803,  804 

(D.)c.  53.. ..92,  93,  823, 

849,  855 

852, 1007 

...  1026 

...  1041 

...  232 

120,  127 

...  391 

...   50 

47, 55, 278, 459 

...  493 


c.  46. 
c.  59. 
c.  80. 


...  452 
...  240 
...  246 
...  473 
852,  971 
...  801 
...  1041 
1026,  1029 
912,925,964,978 
ss.  4,  6,  10,  11,  p 

972,  ss.  7,  8,  9 
p.  976 ;  ss.  11,  13: 
p.  973;  o.  14,  pp, 
948,  957, 958;  s.  15 
p.  977;  s.  17,  p, 
949 ;  s.  19,  p.  961 
B.  21,  pp.  950,  966 
s.  24,  p.  970;  s 
25,  p.  967  ;  ss.  27 
28,  p.  968  ;  s.  29,  p. 
973-4;  s.  30,  pp, 

973,  976  ;  s.  31,  p 
979  ;  s.  34,  pp.  933 

s.  36,  p.  932 
p.  977. 


996; 


40  Vic.  (N.S.)  c.  2. 
(D.)c.  3.  ... 
„  c.  21.  ... 
c.  25. 

(D.)  c.  41.  ... 
„  c.  45.  ... 
„  c.  50.  ... 
c.  60.  ss.  326,  327,  370 
40  &  41  V.  c.  16.  .. 


81 


543 
543 
49 
542 
,308 
233 
240 
461 
978 

„   ss.4,5,  6,  7,  8  980 
„    c.  23.  ...     ...  824 

c.  59.  ...  812,818,819, 

909 

41  V.  e.  6.  s.  26   ...     442,  443 

„   (Q.)  c.  13.  s.  1      ...  235 

„  c.  20.  ...      ...  240 

„   (0.)  c.  69.  ...     ...  473 
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41  &  42  V.  c.  67.  ...  738,  825,  1041 

e.  79.  ...     703,  743 

42  V.  (D.)c.  8.   ...      ...  243 

„   (B.C.)  c.  12. ...     ...  322 

„   (D)  c.  14.   ...     ...  103 

„   e.  39.      ...     404,505 

„   (D.)c.  48.  ...      ...  240 

„   c.  67.  s.  41  ...      ...  845 

42  &  43  V.  c.  38.  ...      ...  896 

e.  72.  ss.  2,  4   ...  974 

43  V.  (D.;  e.  19.  ...      ...   66 

„  c.  22 283 

„   (0.)  c.  24.  ...      ...  1075 

„   (D.)  c.  25.  ...  5,11,  45,  403, 

538,  540,  547 
43  V.  (Q.)  c.  32.  ...     240,243 

„  c.  33.  ...      ...  243 

„   (D.)  c.  34.  ...      ...  455 

„  c.  67.  ...     241,249 

43  &  44  V.  e.  8.  ...      ...  909 

(Q.)  o.  9.      32,  119 

43  &  44  V.  c.  16.  s.  3,  pp.  937,  938 ; 

s.  4,  p.  937;  ss.  5,  6,  pp.  945, 

971;  s.  7,  p.  936;  s.  8,  p.  971; 

s.  10,  pp.  945,  971 ;  s.  16,  p.  938. 

43  &  44  V.  c.  20.  811,812,818,819 

c.  43.  b.  3     ...  970 

44  V.  (0.)  c.  6.   ...      ...  103 

„   (D).  c.  14.  ...      ...    5 

„   (O.)c.  27.  ...      137,400 

„  (Q.)  c.  62.  ...     ...  461 

44  &  45  V.  c.  3.  ...      ...  1028 

u.  58.  ...     825,845 

„    c.  59.  ...      ...  703 

c.69.702,826,1039,1041 

45  V.  ce.  20. &  21....      ...  542 

„  (Q.)e.  22.  ...     ...  113 

„  (D.)  c.  23.  ...      87,  88 

„   (N.B.)  c.  100.       66,  71 

45  &  46  V.  c.  55.  ...     943,  992 

„    u.  72.  ...     811,  819 
c.  76.  ...  837,  973,  975 

46  V.  (N.S.W.)  No.  17    ...  417 
„   (D.)  c.  24.  ...      ...  459 

„   (0.)  e.  45.  ...      ...  459 

„   (D.)c.  120.  ...      ...  298 

46  &  47  V.  (D.)  e.  30.  ...  144, 158, 

837,  839 
e.  39.  ...  758,764,774, 

787,  789 
c.  41.  ...     ...  762 

s.  3,  p.  962 ;  ss.  4,  6, 
p.  963  ;  s.  7,  p.  964  ; 
s.  8,  p.  963 ;  s.  10, 
p.  964;  s.  11,  p. 
963 ;  ss.  13,  15,  16, 


Statutes  cited — cont.                       page 

46  &  47.  V.  c.  41—  cont. 

17, 19,  p.  964;  s.  18, 

p.  962 ;  ss.  21  to  24, 

27,  p.  964  ;  ss.  28, 

29,  31  to  35,  p.  963  ; 

ss.   37,  40,  p.  964 ; 

ss.  43  to  45,  p.  963  ; 

s.  46,  p.  973  ;  s.  48, 

p.  944. 

c.  57.  ...         1023,  1028 

47  V.  (B.C.)c.  14. ...    500,619,521 

„      (N.B.)  c.  19. ...            ...     120 

„      (M.)  c.  26.     ...             ...     518 

„      (D.)c.  32.      ...      64,144,158 

„       „      c.  39.     ...                 87,  88 

47  &48V.  c.  24.   ...             719,840 

c.  31.  ...             758,  841 

c.  57 726 

„          c.  62.   ...             839,  840 

48  &  49  V.  (D.)  c.  7.             ...       64 

c.  49.  ...             ...     846 

c.  74.   ...             ...   1039 

49  V  c.  4.               ...             ...       71 

„      (D.)  c.  9.       ...             ...     315 

,      c.  13.             ...             ...     884 
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